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PREFACE 


TfflS work is designed as the basis for a law school course in the 
methods of the legislative process and in the judicial techniques of ap- 
plying statutes in the solution of legal issues. It recognizes that they 
have been developed by treating statutes as a cognate group that myst 
be dealt with as a whole. The objective of the course is not only to 
demonstrate pertinent methods, but also to reveal the concepts and 
attitudes that have influenced their historical development and prevail 
today. 

Although “statute law is the basis of legal practice,” and many law 
students are prospective legislators, until lately most lawyers have 
been commencing their professional careers with little knowledge of 
the handling, let alone the creation, of legislation. In 1934 the course 
in legislation was introduced at the University of Minnesota as an ex- 
perimental attempt to cure that deficiency, and this book is the out- 
groivth of the mimeographed materials in use and experience gained 
there. In 1934 the New York Law Revision Commission was organ- 
ized, and it set up headquarters at Cornell Law School. A few years 
later a problem course in legislation was offered at Cornell to a limited 
group of students, the method of instruction being part of a general 
progreun set up for third-year students. After revision of the cases and 
anaterials by tiie original editor in the light of each year’s use, the se- 
lection and arrangement for this publication is new, and is the result of 
the combined teaching and practical experience of both editors. 

This book presupposes at least an elementary knowledge of sub- 
stantive law, and some understanding of tire judicial techniques of 
applying and developing the “common law”. It is meant to be cor- 
related with a course in federal constitutional law. Desirable prepara- 
tion also is at least one course in which statutory materials are inter- 
woven with case law, and some training in legM research such as is 
acquired in a course in briefmaldng. On the other hand, systematic 
training in legislative methods should not be postponed until after the 
students’ techniques have become too rigidly set in the “common law” 
mold, Taking into account the foregoing factors and the problem 
nature of the course, this training is now given in the third year at 
both Minnesota and Cornell. 

This book is patterned for a course of approximately sixty class- 
room hours, extending through the academic year. A greater amount 
of text material, mostly from legal periodicals, is included than in most 
casebooks. Some is expository and intended to save classroom time; 
much, however, presents conflicting and controversial ideas which re- 
quire careful and criticEil comparative analysis and evaluation. 

Cases are used mainly to enable study (a) of the methods by which 
certain devices are utilized, and (b) of the factors which imfluepe? the 
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choice of one of such devices rather than another. It has therefore 
not been possible by editing to shorten a number of the judicial opin- 
ions appreciably without depreciating their instructional value. The 
primary criteria for the selection of cases and materials have been (a) 
teaching value, and (b) reflection of present trends. The former has 
sometimes been more effectively met by developing a topic with cases 
and materiEils drawn from diverse sources; sometimes with those from 
a single representative jurisdiction. The latter has dictated inclusion 
of mostly recent cases and pronouncements on some phases of the sub- 
ject. 

The methods of legislation, like any other art, can be really imder- 
stood only after some practice. The class-room discussion of theory 
should therefore be accompanied by as much collateral work in re- 
search and drafting as possible. In particular there is great teacliing 
value in having the student participate in the preparation of actual 
bills and observe their fate in the legislature. While the object of the 
course is not to train expert draftsmen, and, indeed, little skiU can be 
acquired in the available time, an appreciation of the difficulties in- 
volved in making laws cannot be as well learned in any other way. 
Furthermore, experience proves that no one can master the art of 
applying statutes without fully understanding how they are made. 
This book thus contains material on the mechanics of research and 
drafting. It is focused mainly on state legislation rather than on fed- 
eral since (1) there is usually greater opportunity for students while 
in law school to participate in the preparation, and to make firsthand 
research studies, of the former; and (2) a knowledge of the field of 
private law revision is of great importance to a practitioner. 

Considerations of space have precluded inclusion of specific drafting 
and research problems; but law teachers should not have difficulty in 
discovering challenging projects in their current environment, especial- 
ly if they elicit the cooperation of governmental agencies and profes- 
sional organizations. Also it will be obvious that many of the^cases 
and statutes included provide exercises in correcting drafting faults 
and rectifying the results of inadequate research. 

This book is meant to be a teaching tool useful in developing a course 
aimed at providing an understanding of the methods, nature, and func- 
tion of legislation that are significant for a lawyer. The character 
and extent of treatment of each topic has been measured by the edi- 
tors’ view of its relative importance in such a course. The instructor 
must draw upon his resources of learning and experience to fill in de- 
tails, point up the problems, and bring into comparison, when neces- 
sary, the peculiarities of any particular jurisdiction. 

Horace E. Read 

John W. MacDonald 

jiSn, T'Sj 4948. 
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Cliapter 1 


SOME COMPARATIVE ASPECTS OF GROWTH OF LAW 
THROUGH THE JUDICIAL AND LEGISLA- 
TIVE PROCESSES 

INTRODUCTORY NOTE 

A comparison of judicial and legislative functions and methods is 
incidental to the treatment of almost every topic in this book. This 
introductory chapter is designed to demonstrate some salient historical 
and contemporary differences and similarities that influence the rela- 
tive efficacy, scope, and interplay of the judiciary and the legislatures 
as law-making agencies. 

Other differences and similarities are more conveniently and effec- 
tively considered in the context of following chapters. 


SECTION 1. TRANSITION OF THE GROWING POINT OF 

THE LAW 


ROSCOE POUND, SOURCES AND FORMS OF LAW 

22 Notro Dame Lawyer 1-3, ’5-8 (1940). 

Recalling Maine’s well known generalization that the agencies of 
growth of law are fictions, equity, and legislation, it may be said that 
the order of their appearance is in a lai’ge view (1) special fictions, 

(2) sweeping changes (sometimes as in equity in Roman law using 
special procedural fictions) under the cover of a general fiction, and 

(3) avowed, deliberate lawmaking. In the first there is a belief or 
pretence that law is not made or altered. In the second there is a 
belief or pretence of interpretation or that law of higher authority is 
discovered and applied. In the third all pretence is given up, and new 
rules and new standards are avowedly invented and imposed. 

It is long before the political organization of a society is well enough 
developed to take over the work of lawmaking as a proper function 
of government. Those who exercise the powers of a society in the 
beginnings of a legal order do not think of making law. They think 
of recognizing law which has an independent existence as ethical cus- 
tom or precepts of religion. At this stage the state has not become 
the paramount agency of social control. The governing authority in 
a modem state may recognize law found at hand or may make new 
law. But the idea that law may be made and that the state has not 
only the power but, the duty of making it is relatively modern. It 
came to Germanic peoples through the influence of Roman law, as it 

Bead & MacDonald U.C.B.Leg.— 1 
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was said, iuxta exemplum Royyianonim, with the idea of union of all 
political powers in a sovereign who can make law hy exorcise of will. 
Modern legislation comes from Constantinople I'alher than fi-om Rome. 
The maturity of law is marked by regular and frequent I’esort to leg- 
islation as the agency of change and improvement. Legislation, in- 
deed, exists before this stage of legislation. What, however, marks 
the stage of legislation in the development of a legal system is the use 
of legislation not as an instrument of occasional legal revolution, but 
as the regular, everyday agency of growth and development of law. 

For example, compare in Roman law the period from Augustus to 
Diocletian with that from Diocletian to Justinian. In the Roman law 
of the classical era the agency of growth was juristic science largely 
under the influence of the theory of natural law. The regular, every- 
day development of the law took place thi'ough juristic writing. Here 
and there changes were made by occasional statutes but it was not 
till the third century that the balance begins to incline toward the im- 
perative element. After Diocletian, juristic writing substantially comes 
to an end, and from Diocletian to Justinian growth takes place through 
legislation. In the same way compare sixteenth, seventeenth and 
eighteenth-century English law with that of the nineteenth and of 
the twentieth century. Allowing for the legislation of Henry VIII 
and of the Commonwealth, none the less almost all growth down to 
the nineteenth century took place through judicial decision or juristic 
writing. On the other hand, the great reform movement of the nine- 
teenth century was legislative. The rise of the Court of Chancery 
and the absorption of the law merchant marked a refoiming of the 
law through the traditional element. The nineteenth-century refonn 
movement, inaugurated by Bentham, involved a substitution of the im- 
perative for the traditional element. Note also workmen’s compensa- 
tion legislation and the reform of English real property law by legis- 
lation in the present century. Compare German law before the em- 
pire (the PandeMenrecht) with the German law of the twentieth cen- 
tury in which legislation overwhelmingly preponderates. Also com- 
pare the minute American legislation of today on all sorts of matters 
of private law with the all but purely judicial and juristic development 
which went before. Unquestionably in the modern state the growing 
point of the law has shifted to legislation. 

In the modern state the chief activities are not war and religion, 
as in antiquity, hut administration and legislation. Both of these are 
growing at the expense of the traditional element, the purely profes- 
sional element, in legal systems. Instead of leaving all or nearly all 
controversies to tribunals which apply traditional guides to decision, 
the modern state more and more seeks to forestall controversy by leg- 
islatively prescribed rules or summarily adjusts relations through ad- 
ministration. . . , 

We may now turn to the history of legislation as an agency in the 
growth of law. Five stages in the development of legislation on purely 
legal matters may be suggested for convenience of treatment: (1) 
unconscious legislation in the period of customary law; (2) declara- 

Bhab &. MIa-cCok^p tJ.O.B.Liid. 
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tory legislation in the period when the traditional law is reduced to 
writing; (3) selection and amendment when by the political union 
of peoples having in some particulars divergent customs it becomes 
necessary to choose in declaring the custom of the new whole; (4) 
conscious constructive lawmaking, as an occasional expedient at first 
to meet political exigencies, but gradually to effect important changes 
here and there in the legal system in emergencies; (5) habitual legis- 
lation as an ordinary agency of legal development, often culminating 
in codification of the entire legal system. 

1. Unconscious legislation. I speak here of the beginnings of law, 

i. e. of law in the analytical sense; not of the beginnings of social con- 
trol but of the beginnings of a specialized form of social control by 
politically organized society. In the first stage of legal development, 
tlie stage of traditional modes of decision based upon repeated deci- 
sions by supposed inspiration, a great deal of unconscious lawmaking 
goes on. The case in hand may not be exactly one which has arisen 
previously, but those who have the custody of the tradition assimilate 
it thereto. Or they may warp the tradition more or less unconsciously 
to meet new needs. Maine describes how he saw this going on in In- 
dia. “In point of fact,” he says, “ . . . the various shades of the 

power lodged with the village council under the empire of the ideas 
proper to it, are not distinguished from one another, nor does the 
mind see a clear difference between making a law, declaring a law, 
and punishing an offender against a law. If the powers of this body 
must be described by modern names, that which lies most in the back- 
ground is legislative power, that which is most distinctly conceived is 
judicial power. The laws obeyed are regarded as having always ex- 
isted, and usages really new are confounded with the reaUy old.” 
Again he says; “. . . if very strict language be employed, leg- 

islation is the only term properly expressing the invention of custo- 
mary rules to meet cases which are really new. Yet, if I may trust 
the statements of several eminent Indian authorities, it is always the 
fact or the fiction that this council only declares customary law.” A 
like phenomenon is to be seen in Hebrew law. Just as, using law to 
mean the body of received precepts, the judge precedes the law his- 
torically, so historically the court precedes the legislature. The judicial 
function is the first to be conceived distinctly, since the first problem 
of the legal order is simply to decide peaceably. The legislative func- 
tion is the last so to be conceived. Logically according to the idea 
of separation of powers we have first a lawmaker who makes laws 
and second a court which applies them. But this is not the actual 
course of legal development. 

2. Declaratory legislation. All legislation for a long time in the 
history of a legal system is of this type. It is not an authoritative 
making of new laws, it is or is taken to be an authoritative publication 
of law already existing. Thus, ten patricians reduced the ms ciuile 
to writing in the Twelve Tables. Theretofore it was an oral tradition. 
The prologue to the Senchus Mor, the great book of the Brehon (old 
Irish) law tells how the “bards” came together and recited the tra- 
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ditional law to St. Patrick. The prologue to the Lex Salica tells how 
certain old men from the villages of the Salian Franks were brought 
together and wrote out the customary law. Remnants of this idea 
persisted in Roman law in the formula by which the assembly of the 
people rejected a proposed lex-antiquo, i. e. let the customai’y law 
be stated as it was stated of old, and the reiterated proposition, which 
seems to us today to go without saying, that the later legislative en- 
actment prevails over the earlier. A remnant may be seen in the 
common law in Blackstone’s seventh rule of statutory interpretation; 
“Where the common law and a statute differ the common law gives 
place to the statute; and an old statute gives place to a new one.” 
The idea of the declaratory nature of legislation hung on for a long 
time. But if statutes were declaratory of custom it might be asked: 
Why was not the older declaration the more reliable? 

3. Selection and amendment. A certain conscious making of law 
takes place where choice must be made between conflicting traditions 
or conflicting traditions must be harmonized through amendment. 
This necessity arises whenever an attempt is made to declare the com- 
mon custom of a political unit formed by the union of formerly dis- 
tinct tribes or people with customs of their own. An example may be 
seen in Alfred’s laws. He tells us he had to pick and choose and even 
amend, but that he “durst not set down much of [his] own,” There 
is a like disclaimer in the laws of Howell the Good. From this there 
is an easy progress, but one long, only occasionally and gradually 
achieved, to intentional and avowed making of laws as something 
wholly new. 

4. Conscious constructive lawmaMng. A first step in this direction 
comes when men perceive that by changing the written record of the 
law they can change the law, which theretofore had been held eternal 
and immutable. Usually at this point a legislative ferment sets in, 
G. g. the early republican legislation at Rome, the Frankish capitula- 
ries on the Roman imperial model, the legislation of Edward I on the 
Byzantine model. But this outburst of legislation is commonly soon 
superseded by a purely professional development of the law and it is 
not until the maturity of legal systems that we enter upon a real stage 
of legislation. There is little conscious constructive lawmaking till 
a legal system reaches the stage of equity and natural law. It comes 
first with the theory of natural law; of a law as a declaration not of 
custom but of natural law. It becomes wholly conscious in the ma- 
turity of law, with the analytical theory of law as a body of laws and 
of laws as made, not found. 
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historical plage of liEGISLATION IN DEVELOPMENT OF LAW 
(Diagram based on Eoseoe Pound, “Sources and Forms ol Law.” Ed.) 
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[Note that: (1) general fiction as an incidental moans of growth takes the form 
of spurious Interiu'ctation in stage (d) ; 

(2) in stages (c) and (d) special fictions are largely dogmatic (and conceived after 
the event) ; and 

(3) early resorts to conscious legislation on any large scale have occurred only 
when social conflict or upheaval, threatened or actual, necessitated a reconciliation 
In permanent and solemn form.] 


NOTES 

1. Witli respect to the statement in Maine, “Ancient Law”, Ch. 2, that fictions, 
equity and legislation are the chronological agencies hy which law is brought into 
harmony with a developing society, Holdsworth, “Sources anil Literature of English 
Law”, at p. 2, says: "Now tliis general proposition as to the sources and agencio.s 
by which legal systems have been developed will not fit the facts of English legal 
12181017”. (His explanation is found at pp. 2-d.) 

2. In Eggleston, “Legal Development in a Modern Commiinlly”, in Interpreta- 
tions of J'iodern Legal Philosophies (1947), 168 at 160, the author says: “There arc 
three phases in lawmaking which supervene on the primitive law: 

“(a) Command by established leaders; (b) Bargains between various classes to 
secure the acceptance of desired principles; (c) The free exorcise of authority 
to establish a change in the legal relations of the members of society. These are 
not separate historically, but (a) is generally earlier and (c) is the fl.nal phase.” 


J. E. A. JOLLIFFE, THE CONSTITUTIONAL HISTORY 
OF MEDIEVAL ENGLAND 

London: 1037. A, & O. Black Ltd., 239-240. 

It is certain that, however far back in English or Norman history 
we go, we shall find that the function of judgment was inherent in 
assemblies of notables. So much is basic in the public life of the 
northern world, and, while the reign of law was supreme and legis- 
lation as such unknown, this one function embodied public life at its 
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fullest in the curia. This was true of honour and kingdom alike. But 
by the twelfth century it was no longer enough. Innovations in cus- 
tom were becoming too numerous to pass uncriticized, and rellne- 
ments in the procedure of courts wore in sum altering their whole 
basis. Acts of state could no longer be explained solely as judgments 
or recognitions of custom. With the reign of Henry II a new device, 
the assize, comes into politics. It is something set by agreement — 
assisa statuta, assisam statuere are common amplifications — and it 
marks the first realization that custom can be changed by the will of 
those who live under it or govern by it. With the assize we are at the 
headspring of English legislation, which, strangely, descends not from 
the national code-making of the eleventh century, but from the agree- 
ments of feudal tenants and their lords. The assize may be used for 
a number of cognate purposes, but it keeps within a narrow range. 
It may settle and declare points of custom which are open, it may 
bring inequalities of custom to a common rule among peers of any 
honour or procedure or service such as are felt to lie within the spirit, 
but not the letter, of existing custom. The same principle of agreed 
and established, assized clarification or innovation may be found in 
the redditus assisae, opera assisa^ of most manors, in the standards 
set for the staple trades, such as the assizes of Cloth, Bread, and Ale, 
or in the assizes of the Forest or of Arms, which bind all freemen 
of the realm. The distinguishing marks of the assize, by which in 
combination it is distinguished from the indicia or recognitions of the 
past, are that it is admittedly new enactment, that it requires the 
consent of the lord or prince, and that it must apply throughout the 
ai'ea of administration for which it is promulgated. In this it is com- 
munis assisa, and is not the effect of individual submission but of 
common assent, though such assent may be expressed without the 
formality and conclusiveness of the decisions of assemblies in later 
days. Such assizes, essentially legislative, will, if they are applied 
often enough and to matters of sufficient importance, bring the prob- 
lems of will and authority, counsel and the initiative of the prince into 
an entirely new light. 


ARTHUR VON MEHREN, THE JUDICIAL CONCEPTION OF 
LEGISLATION IN TUDOR ENGLAND 

From Interpretations ol Modern Legal Philosophies. 751, 755-757.* 

New York: 19-16. Copyright by Oxford University Press, New York, Ine. 

The Tudor period, the first in English history to see economic and 
social change carried forward by statutes, clearly represents, more- 
over, a marked development towards the modem conception of law 
as consciously made, and away from the conception of statutory 
law manifested by tHe records of the English medieval Parliaments, 
laws that were in the main a body of custom which had merely been 


♦[Footnotes are omitted Ed] 
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authoritatively declarod by earlier Parliaments. The Reformation 
Parliament of Henry VIII had a revolutionary effect upon the institu- 
tions of the time, even though England may not have recognized a 
la-w making, as distinct from a law-declaring, Parliament until the 
Long Parliament. Institutional development and increa.sing Parlia- 
mentary activity forced the sixteenth century to modify the older 
medieval idea of law as declared custom; and the resultant modifica- 
tions in the older conception opened the way for the conception of 
consciously made law. Henry VIII, in perhaps a rather modern 
fashion, talked to his Parliament of the advantage of a large out- 
put of statutes. The detail and length of statutes increased. It is 
even more important that statutes now first came to deal with all 
branches of life: with detailed regulations of the developing economy 
of trade; with men’s religious life; with the dynastic arrangements 
of the state; with the relation of church and state. The impact of 
parliamentary activity upon the average Englishman was becoming 
not only more extensive and pervasive but also more constant. 

This evolution toward a conception of law as deliberately made 
seems to have begun in the time of Plenry VII. However, the great 
majority of the public acts from his reign did not alter fundamental 
customs or institute general rules. Most of them, as Pickthorn has 
shown, were designed for the enforcement of what was already law. 
Statutes were already in existence, however, which dealt with the 
clergy and sanctuary, with the Star Chamber, with ‘Navigation,’ with 
Fines, and with the maintenance of husbandry. There were also 
the ‘De Facto Act,’ the acts for the subordination of local legislation, 
the act dispensing with indictment in certain cases, and the ‘shoring 
or underpropping act for the benevolence.’ None of these, however, 
was an undoubtedly ‘new’ law. The most novel was the act dis- 
pensing with indictments, which, as Coke was to say, ‘tended in 
execution . . . to . . . the utter subversion of the com- 

mon law.’ Such a fundamental interference with the enforcement 
of law is hardly a mere matter of procedure; yet it is not full-fledged 
law-malting, and it stands alone. The ‘De Facto Act’ of 1494 is in- 
teresting as well for its non-repeal clause. Sir Francis Bacon wrote 
of that Act that ‘a supreme and absolute power cannot conclude it- 
self, neither can that which is in nature revocable be made fixed. 

. . . ’ The presence of such clauses in the legislation of the Tudor 

period indicates that the Parliament had not grasped, as Bacon had, 
the conception of legislative sovereignty; and such clauses are an 
interesting Parliamentary parallel to the judicial notion of funda- 
mental law, which was also present in the period; both are essen- 
tially transitional doctrines between a conception of law as declared 
custom and a conception of law as consciously made. 

In the reign of Henry VHI, statutes assume p. greater importance. 
Henry was even to admit by statute that his powers of prerogative 
required a statutory backing. And the Reformation Parliament was 
to change the relationship of church and state, and was also to expro- 
priate property. The Statute of Uses was passed in 1536; the Statute 
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of Wills in 1539. In the first years of Hemy’s reign there were nu- 
merous statutes repealing earlier acts. But the activities of the Par- 
liament during Henry’s reign did not represent, on the whole, a sharp 
break with the past. Most of the changes which were effected were 
not revolutionary, and apparently did not necessarily have to be con- 
sidered new law. The statute of 1536 against the smaller monasteries 
was, however, clearly without earlier precedent. The act of expro- 
priation of the Alien Priories had been directed against French mother 
houses in time of war. And the statute which took land from the 
reversioners of the Templars to give it to the Hospitalers is in the 
nature of a doctrine of cy pres rather than an outright taking of 
lands. Neither of these earlier acts, moreover, was directed against 
the medieval church-state relationship. This concern of the English 
state with religious matters, a concern vigorously expressed in the 
statute of 1536, steadily increased thereafter, and Parliament soon 
became accustomed to acting in this new sphere. 

The reigns of Edward VI, Mary, and Elizabeth do not have any 
statutes that are so new or so untraditional as were the religious 
acts of Henry VIII. Most of the legislation of the Elizabethan period 
is concerned, indeed, with England’s expanding trade and regulation 
of that trade. Probably the mo.s(t important statute of the period, 
from a constitutional point of view, was the Uniformity Act of the 
first year of Elizabeth’s reign. And yet that Act, perhaps for political 
reasons, was phrased as an affirmance of the old law. And the courts 
of law in Caiidrey’a case accepted this medieval explanation of the 
legislation. 

The Tudor period has witnessed, therefore, a de facto widening 
of the legislative scope of Parliament. Now and then within the 
period. Parliament unmistakably made ‘new’ law. Nevertheless the 
idea that law is declared custom persists both as conscious mtel- 
lectual tradition and as habit. This persistence is perhaps a sufficient 
explanation of the vast majority of Tudor statutes. It is character- 
istic, indeed, that Fitzherbert, in his Abridgment, omits to draw a 
distinction between statutes which declare common law and stat- 
utes which create new law. Brooke, however, has made this dis- 
tinction, a distinction which would seem by then (1573) to be one of 
sufficient importance to merit the attention of the average practi- 
tioner. In his approach to statutes the Tudor judge may have under- 
stood the new tendencies in part, but he was essentially attempting 
to fit together the new (statutory law) and the old (customary law) , 
an attempt which parliamentary activity had not yet made impos- 
sible. The common law of England, said Sir John Davys, “Comming 
neerest to the lawe of Nature, which is the root and touch stone of 
all good lawes , . . doth far excell our vnitten lawes, namely 

orm Statutes or Acts, of Parliament: which is manifest in this, that 
when our Parliament have altered or changed any fundamental! 
points of the Common Lawe, those alterations have been found by 
experience to be so inconvenient for the Common-Wealth, as that 
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the common lawe hath in effect beene restored againe, in the Scime 
points by other Actes of Parliament, in succeeding ages.” 

NOTES 

1. In Care, “The LegisUUors of Medieval England”, Raleigh LecUife, 1945, at p. 
2, the author states: “There are three main sources o£ legislative activity in. 
mpclieval England: the directive or planning urge in the ruler, the need lor clari- 
fying and defining experienced by the judicature, and the demand from the ruled 
for redress of grievances.” 

2. Fui'ther discussion of the origin of English legislation, showing that the 
modern statute rlid not emerge, and legislation was not a .separate function of gov- 
ernment, until the end of Ihe Middle Ages, is found In the following: Allen, “Law 
in the Making”, 3rd Ed., pp. 357-3G2; Holdsworth, “2 History of English Law,” 
2nd Ed,, pp. 219-220 ; and Plueknett, “A Conci.so History of the Common Law”, 
3rd Ed., pp. 2S2-288. 

The last writer says at p. 286: “As far as we can see, a statute In the reign of 
Edward I simply means something established by royal authority; whether it is 
established by the King in Council, or In a Pariiament of uoble.s, or in a Parlia- 
ment of nobles and commons as well, is completely immaterial. It is eaually im- 
material wbat form tbe statute takes, wlietber it bo a cliarter, or a statute 
enrolled and proclaimed, or merely an administrative expression of the royal will 
notified to the judicial authorities by inean.s of a letter close (whicli at this pei’iod 
was a .species of intordepartinontal correspondence). In short, while we are in the 
reign of Edward I we feel the typical mediaeval atmosphere, which was, above 
all, intensely practical. The great concern of the government was to govern, anrl 
If In the course of its duties legislation became necessary, tben it was effected 
simply and quickly without any coinifiications or formalities. Even after parlia- 
mentary legislation had begun to appear, wc still find tlic Council exercised a pre- 
ponderant Inflnence and that among the conueillors were frequently to be found 
the judges, for it is only natural in so practical an age that the Connell should 
call upon tbe judges to draft legislation, and such In fact was the case”. 


ESTHER LUCILE BROWN, LAWYERS, LAW SCHOOLS 
. AND THE PUBLIC SERVICE 

Russell Sage Foundation, 1948. 

Legislation, Legislative Drafting, and Other Public Law Courses * 

. . . Legislation now is generally thought of as the pre-eminent 

instrument for law-making. However, this method which appeared 
at an early period in English history was used but sparingly both 
in England and the United States until comparatively recent times. 
Professors Durfee and Dawson have dramatically demonstrated this 
fact with figures from the English record where the span of Anglo- 
Saxon history is longer than in the United States.^ The first volume 


♦ Prom the manuscript with permission of the author and Russell Sage Founda- 
tion. 

1 Eurfee, Edgar N. and Dawson, John P., Oases on Remedies, Book I, Mimeo- 
graphed, pp. 2-3. 
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or the Statutes at Large covers the 115 years from 1225 to 1340. 
The next throe volumes embrace two centuries, avci'aging G6 years 
to a book. The next three average 38 years each, and bring the 
legislative i-ecord to the Restoration of 1660. The remaining forty 
years of the century almost fill three volumes, averaging 13 years to 
the book. It required 01 volumes to cover the eighteenth century, 
or approximately three years to the volume. The nineteenth century 
filled 95 volumes. Since then there has been a volume for each year. 
Durfee and Dawson might have added that the trend in the amount 
of delegated legislation emanating from administrative agencies is the 
same. The size of the British Statutory Rules and Orders is greater 
oven than that of the Statutes at Large, and so far as the public is con- 
cerned these rules and orders have the same effect as legislation. 

Why was this method of law-making utilized so little in earlier 
centuries and is now utilized so extensively? A variety of answers 
comes to mind. In a relatively static and uncomplicated society, the 
adjudication of disputes on a case-by-case basis undoubtedly worked 
reasonably well. There was probably little felt need for laying down 
rules, other than the precedents growing out of judicial decisions, 
that would be applicable to future similar controversies or that would 
prevent such controversies from arising. As the body of judicial 
doctrine developed, furthermore, and was strengthened by scholarly 
exegesis, the scales were increasingly weighted in favor of the ju- 
dicial process as an established institution. 

No defined concept of the service state had arisen. The church, 
in fact, provided in rudimentary form many of the social welfare 
services now performed by the state. Hence there was no occasion 
to enact a multiplicity of statutes charging the executive branch of 
government with performing designated functions in behalf of society. 
The legislative process, moreover, is a diflBcult one. It requires thor- 
ough knowledge of the particular situation which should be remedied, 
imaginative ability to devise practical means for remedying the situa- 
tion, and skill in drafting a rule stating those means which will be 
understandable to persons charged with administration. Only a so- 
ciety prepared to engage in scientific research, broad social analysis, 
formiilation of intricate policy, prediction of probable acceptance and 
success, and highly technical drafting can use this instrument of law- 
making effectively for the solution of more than simple problems. 

The events of history reversed the balance of power between the 
common law and statutory law. With the economic and social com- 
plexity that the Industrial Revolution introduced, the common law 
was often unable to cope. Its concern was with the IrroTcen contract 
and a variety of other kinds of wi-mg doing. It could not impose 
affirmative duties in an era of unprecedent^ expansion which called 
for planning and organization, and supervision of those processes. 
The judiciary did not even have the machinery necessary for obtain- 
ing the facts, other than those relating to a particular controversy, 
whereby, it might determine desirable policy. 
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Because many of the judges, furthermore, failed to bring to the 
bench the ability, experience, sociological outlook, and non-partisan 
courage needed, the judiciary was frequently unable to reinterpret 
common-law doctrine to meet new exigencies, even in areas where 
adaptation to changing conditions was possible. The common law, 
in fact, had become impotent to grapple with the enormous problems 
of the late nineteenth and twentieth centuries. It was slow, expen- 
sive, and uncertain. 

Thus legislation came largely to replace the judicial process as a 
means for rapid and radical change of law. The legislature has ma- 
chinery, such as the standing committees, the appointed investigation 
commission, and the special investigating organizations within the 
executive branch for securing requisite information. Many types of 
law-making and many sanctions are available to it which the courts 
do not possess. Thus it can regulate those areas which it has become 
convinced should be brought under supervised control. It can en- 
gage in social planning of long-term, wide-range policy in fields such 
as taxation, housing, penology and prison reform, child welfare, co- 
ordination of production and pui’chasing power, improvement in the 
structure and procedures of government, re-organization of the ad- 
ministration of justice. The paramount issues of our time lie within 
its domain rather than that of the common law.® 


FELIX FRANKFURTER, SOME REFLECTIONS ON THE 
READING OF STATUTES * 

47 Colum.Ii.Kev. 517 (1947). 

A single volume of 320 octavo pages contains all the laws passed by 
Congress during its first five years, when measures were devised .for 
getting the new government imder way; 26 acts were passed in the 
1789 session, 66 in 1790, 94 in 1791, 38 in 1792, 63 in 1793. For the 
single session of the 70th Congress, to take a pre-depression periodr 
there are 993 enactments in a monstrous volume of 1014 pages — 
quarto* not octavo — ^with a comparable range of subject matter. Do 
you wonder that one for whom the Statutes at Large constitute his 
staple reading should have sympathy, at least in his moments of bay- 
ing at the moon, with the touching Congressman who not so long 
ago proposed a “Commission on Centralization” to report whether 
“the Government has departed from the concept of the founding 
fathers” and what steps should be talien “to restore the Government 
to its original purposes and sphere of activity”? Inevitably the work 
of the Supreme Court reflects the great shift in the center of gravity 


2 See Hariio, Albert J., “Social Planning and Pei-specUve Tlirougli Lav?," In 
Handbook of tbe Association of American Law Schools, 1932, pp. 8-22. 

* Sixth Annual Benjamin N. Carclozo Lecture delivered before the Association of 
the Bar of the City of New York, March IS, 3047. This address is reprinted with 
permission from 2 The Record of The Ass’n of the Bar of the City of New York, 
No. 6 (1947). 
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of law-making. Broadly speaking, the number of cases disposed of 
by opinions has not changed from term to term. But even as late as 
1875 more than 40% of the controversies before the Court were 
common-law litigation, fifty years later only 5%, while today cases 
not resting on statutes are reduced almost to zero. It is therefore 
accurate to say that courts have ceased to be the primary makers 
of law in the sense in which they “legislated” the common law. It 
is certainly true of the Supreme Court that almost every case has a 
statute at its heart or close to it. 

This does not mean that every case before the Court involves ques- 
tions of statutory construction. If only literary perversity or jaun- 
diced partisanship can sponsor a particular rendering of a statute 
there is no problem. When we talk of statutory construction we have 
in mind cases in which there is a fair contest between two readings, 
neither of which comes without respectable title. 


SIR JOHN SALMOND, JURISPRUDENCE 

London: 1030. Eiglith ed. by Manning. Sweet cS: Maxwell, Ltd. 176. 

So great is the superiority of legislation over all other methods of 
legal evolution, that the tendency of advancing civilisation is to ac- 
knowledge its exclusive claim, and to discard the other instruments 
as relics of the infancy of law. The expressed will of the state tends 
to obtain recognition not only as the sole formal source of law, but 
as its exclusive material source also. Statute law has already become 
the type or standard, from which the other forms are more or less 
abnormal variations. Nothing is more natural than this from our 
modern point of view, nothing less natural from that of primitive 
jurisprudence. 

As it is the most powerful, so it is the latest of the instruments of 
legal growth. 

In considering the advantages of legislation, it will be convenient to 
contrast it specially with its most formidable rival, namely precedent. 
So considered, the first virtue- of legislation lies in its abrogative 
power. It is hot merely a source of new law, but is equally effective 
in abolishing that which already exists. But precedent possesses 
merely constitutive efficacy; it is capable of producing very good 
law — ^better in some respects than that which we obtain by way of 
legislation — ^but its defect is that, except in a very imperfect and 
indirect manner, its operation is irreversible. What it does, it does 
once for all. It cannot go back upon its foot-steps, and do well what 
it has once done iU. Legislation, therefore, is the indispensable instru- 
ment, not indeed of legal grovrth, but of legal reform. As a destruc- 
tive and reformative agent it has no equivalent, and witliout it all 
law is as that of the Medes and Persians. 

The second respect in which legislation is superior to precedent is 
that it allows an advantageous division of labour, which here, as else- 
where, results in increased efficiency. The legislature becomes dif- 
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ferentiated from the judicature, the duty of the former being to make 
law, while that of the latter is to interpret and apply it. Speaking 
generally, a legal system will be best administered, when those who 
administer it have this as their sole function. Precedent, on the con- 
trary, unites in the same hands the business of making the law and 
that of enforcing it. 

It is true, however, that legislation does not necessarily involve any 
such division of functions. It is not of the essence of this form of legal 
development that it should proceed from a distinct department of the 
state, whose business it is to give laws to the judicature. It is per- 
fectly possible for the law to develop by a process of true legislation, 
in the absence of any legislative organ other than the courts of jus- 
tice themselves. 

Yet though not theoretically necessary, it is certainly expedient, 
that at least in its higher forms the function of law-making should 
be vested in a department of the state superior to and independent 
of the judicature. 

A third advantage of statute-law is that the formal declaration of 
it is a condition precedent to its application in courts of justice. Case- 
law, on the contrary, is created and declared in the very act of ap- 
plying and enforcing it. Legislation satisfies the requirement of nat- 
ural justice that laws shall be known before they are enforced; but 
Case-Law operates retrospectively, being created 'pro re nata, and ap- 
plied to facts which are prior in date to the law itself.^ 

Fourthly, legislation can by way of anticipation make rules for 
cases that have not yet arisen, whereas precedent must needs wait 
until the actual concrete instance comes before the courts for deci- 
sion. Precedent is dependent on, legislation independent of, the ac- 
cidental course of litigation. So far as precedent is concerned, a point 
of law must remain unsettled, until by chance the very case arises. 
Legislation can fill up a vacancy, or settle a doubt in the legal sys- 
tem, as soon as the existence of this defect is called to the attention 
of the legislature. Case-law, therefore, is essentially incomplete, un- 
certain, and unsystematic; while if statute-law shows the same de- 
fects, it is only through the lethargy or incapacity of the legislature. 
As a set-off against this demerit of precedent, it is to be observed that 
a rule formulated by the judicature in view of the actual case to 
which it is to be applied is not unlikely to be of better workmanship, 
and more carefully adapted to the ends to be served by it, than one 
laid down a priori by the legislature. 

Finally, statute-law is greatly superior to case-law in point of form. 
The product of legislation assumes the form of abstract propositions. 


1 On this and other grounds “judge-made law," as he called it, was the object of 
constant denunciation hy Bentham. “It is the judges,” lie says in his vigorous way 
CWorks, V. 235), “that make the common law. Do yon know how Uiey make it? 
Just as a man makes laws for his dog. When your dog does anything you want 
to break him of, you wait till he does it and then beat him. This is the way you 
make laws for your dog, and this is the way the judges make laws for you and me.” 
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but that of precedent is merged in the concrete details of the actual 
cases to which it owes its origin. Statute-law, therefore is brief, clear, 
easily accessible and knowable, while case-law is buried from sight 
and knowledge in the huge and daily growing mass of the records 
of bygone litigation. Case-law is gold in the mine — a few grains of 
the precious metal to the ton of useless matter — while statute-law is 
coin of the realm ready for immediate use. . 


SIR JAMES O’CONNOR, 

THOUGHTS ABOUT THE COMMON LAW 

3 Camb.L.J. ICl, 1G3-1G4 (11)28). 

. . . In tracing the development of our case law, the sequence 

is usually this. A fairly simple case comes along, and a general prin- 
ciple is laid down. Upon facts that have something in common with 
the facts of the leading case, but comprise some new element, an 
action is brought. The new case is held to be within the leading 
case or is distinguished from it. The general principle may be either 
extended or restricted. Sometimes a case is overruled. The body 
of our Common Law is that which stands without dissent or being 
overruled. All tlie time the structure is growing. All the time the 
judges are, in a sense, making law, drawing of course upon previous 
decisions when there are any and exercising their common sense 
upon established lines when there are not. If they consult Roman 
law they will use it or reject it as seems to them proper. The prin- 
ciples thus established by our judges are as much the law of the land 
as if they had been enacted at Westminster. . 

Between our case law — ^the principles of which, in the nature of 
things, are more or less stationary. — and modern requirements — 
which are constantly changing — ^there must always be a gap. This 
gap it is the function of the Legislature to lessen or close up from 
time to time. . 


WILLIAM DRAPER LEWIS, ADAPTATION OF THE LAW 
TO CHANGING ECONOMIC CONDITIONS 

11 A.B.A.Jour. 11 (1925.)’'' 

. . In the United States today there are two processes by 

which our municipal law is made — ^the legislative process, and the 
judicial process. The first gives us our statutory law, the second 
our common law. 

At any one time a better adjustment of municipal law to the needs 
of progress is to a considerable extent dependent on the degree and 
extent of the common ..knowledge of the operation of the machinery 


'"Address before the Association for Labor Legislation and the American Bconomic 
Association at meeting in Chicago, December, 1924. 
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by which that law is developed and expressed. In a republic or de- 
mocracy such knowledge should be widespread. I often wonder at 
the ignorance concerning a large part of the machinery for develop- 
ing law in the United States exhibited even by persons actively in- 
terested in the improvement of the law. . 

The American Law Institute, for instance, was founded in 1923 at 
a notable gathering of members of the legal profession. Its chief 
object, as announced at the time, is to restate the law with a view 
to its simplification and clarification. The Restatement will have 
little to do with the statutory law. The Institute is not a legislature 
and could not restate the statutory law even if it desired to do so. 
Yet, as its Director, immediately after its formation, I was in receipt 
of two or three hundred editorials and many letters from educated 
laymen commenting with enthudacm on the prospect of a clarifica- 
tion and simplification of our congressional and state statutes. “Law” 
to the newspaper editors and my correspondents meant “statutory 
law” and nothing else. They were, and in spite of my efforts I think 
slUl are, entirely oblivious of the fact that a great part of the law is 
not statutory law, that the law usually designated as “common law” 
has been developed and is now being expressed and developed by 
the courts. 

There are several reasons for their ignorance. Chief among them 
is the way in which we are taught as children about the separation 
in America of the legislative, executive and judicial branches of gov- 
ernment; the function of the first being to make, of the second to 
execute, and of the third to interpret law. This instruction, often 
repeated, naturally leaves on the mind the impression that the law, 
which the executive enforces and the court interprets, is a thing 
which the legislative branch of the government has an exclusive mo- 
nopoly to manufacture. Indeed, the formula about the separation 
of the three depai'tments of government, like other half-truths or 
two-thirds-truths, is responsible, not only for this, but for several 
other misconceptions conceiming our fundamental institutions. 

Another reason for the general failure to recognize the part played 
by the courts in making the law is the way in which a court operates. 
A case is presented for decision. The question to which the judge 
addresses his mind is: What, according to the law, should be the 
judgment? not: What change should I make in the law in order to 
do justice? The assumption is that there are rules of law which 
will decide the case and that the judge’s task is not to invent these 
rules, but to seek them out and apply them. Furthermore in one 
sense the assumption is true. For several centuries after the estab- 
lishment of the Kings Courts in England, the judges, as they went 
from shire to shire or sat at Westminster, decided cases mainly in 
accordance with what they believed to be right and in accord with 
Norman or English custom. But for several centuries the recorded 
decisions have been growing more and more numerous; the net re- 
sult being that today there is a great body of principles and rules 
based on these decisions called the common law, and it is these prin- 
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ciples and rules, hammered out on the anvil of experience, which the 
judge endeavors to apply to the case before the court. 

Yet, in spite of the thousands of recorded decisions, every year 
many ca^es arise which are cases of first impressions, cases essen- 
tially different from any previously recorded case, and to decide 
which the judge has to turn to his own felt sense of justice. Again, 
no matter how frequently a principle of law may be established by 
prior decisions in analogous cases, if under the particular facts of 
the case before the court, a manifest injustice would be done by ap- 
plying the principle, the judge has always the power, and not infre- 
quently the instinct, to apply his own felt sense of justice by an- 
nouncing an exception to the principle. 

Thus the courts make law, but they do so by a totally different 
process from legislatures. 

The judicial process of making law not only exists as a fact but 
is as necessary as the legislative process, if our municipal law is tO' 
reach an approximate adjustment to changing economic conditions. 

Indeed, if we are to test the excellence of municipal law by the' 
degree of its approximation to the needs of human progress, even 
a cursory examination will show that there is much to be said in 
favor of awarding the prize to the law of the judges rather than 
to the law of the legislatures. To take only a few instances. Prac- 
tically our entire law of Contracts is judge-made. Yet from the' 
point of view of its adaptation to the needs of life, it is far better- 
law than our law of crimes which, as it exists today, has been the 
subject of much statutory enactment. Again, although many doubt 
the wisdom of the m.ore recent expansion in America of the process 
of injunction to industrial disputes between large economic groups, 
taken as a whole perhaps the most perfect part of our law is our 
.system of equitable remedies. This system is wholly judge-made. 
True there have been notable failures on the part of the courts which 
have had to be remedied by legislation, as the failure of the judges 
to adapt the law applicable to the injury of an employee by a feUow 
employee to modern industrial conditions — a failure which” made 
necessary our Workmen’s Compensation Acts. Again, it is probable 
that our whole law of negligence, which is judge-made law, needs 
radical revision. But against these whole or partial failures, we may 
place the steady development of most of our law of torts to meet the 
new needs of a changing world. 

Finally, if we turn to history, we find periods covering the life of 
a whole generation marked by little or no useful advance in legisla- 
tion in which the courts developed principles and rules of lasting 
value. The first thirty years of the nineteenth century did not pro- 
duce much legislation either of permanent or temporary worth, yet 
during those years Lord Eldon in the English Court of Chancery prob- 
ably made more useful private law tlian any other man of modem 
times, and John Marshall, as Chief Justice of our Supreme Court, laid 
dovm the fundamental principles of our constitutional law. . . 
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SECTION 2. THE NATURE AND LIMITATIONS OF 
JUDICIAL LAW MAKING 

A. Method and Effect of the Doctrine of Judicial 
Precedent in General 


ROBERT A. SPRECHER, THE DEVELOPMENT OF THE DOC- 
TRINE OF STARE DECISIS AND THE EXTENT TO 
WHICFI IT SHOULD BE APPLIED 

31 A.B.A.Jour. 601-504 (1945).* 


I 

The doctrine of stare decisis et non quieta niovere, "to stand by the 
decisions and not to disturb settled points,” developed during “the in- 
fancy of our law.” Historians agree that Bracton’s Note Boole, con- 
taining one of the first collections of English decisions, gave early 
impetus to the doctrine.® Bracton did not understand the modern im- 
plications of stare decisis, but he directed the attention of the legal 
profession to past decisions in “an attempt to bring back the law to 
its ancient principles.” The first comprehensive law reports, the 
Year Boohs, not only constituted in and of themselves evidence of the 
importance of prior decisions, but they also contained progressively 
frequent reference to earlier cases and often a direct statement that 
certain cases were of some authority, such as the words of Chief Jus- 
tice Priscot in 1454: “If this plea were now adjudged bad, as you 
maintain, it would assuredly be a bad example to the yoimg appren- 
tices who study the Year Boohs, for they would never have confidence 
in their books if now we were to adjudge the contrary of what has 
been so often adjudged in the Books.” 


* [Footnotes 1 to 8 are omitted. Ed.] 

s Winfield, CliicI Sources of Eiiftlisli Legal History (1D25) 147; Pound, Headings 
on tile History and System of tl\e Common Law (1921) 98-9 : Shrodcr, “Tile lloctrlne 
of Stare Decisis” (1904) 6S Cent.L.J. 23, at 24. The period of 'decisions covered by 
the Note Bewk is approximately 1217-1240. Henry de Bracton, a .Tudge of Assize 
during the reign of Henry HI, obtained access to the Plea Bolls through his judicial 
position. 

10 Plucknett, A Concise History of the Common Law (1929) 181, 303. 

11 Holdsworth, ‘‘Case Law” (1934) 50 L.Q.Rev. 180, at ISl: ‘‘If they had not been 
regarded as being of some authority It would be diffieidt to see wlmt value the Year 
Books would have been to the legal profession." Winfield, op. cit. supra n. 0, at 
148; "And here, if anywhere, it might be thought that law reporting begins.” The 
period of decisions covered by the Year Books is from Hdward I to Heni-y VIII 
(about 1292-1535). For extracts from the Year Books, see Pound, op. cit. supra 
n. 9, at 99-100. 

13 Y.B, 33 Hen. VI, 41. Quoted in Plucknett, op. cit. supra n, 10, at 308 ; cited 
in Kent, op. elt. supra n. 8, at 477 ; Holdsworth, op cit. supra n. 11, at 181 ; Shroder, 
op. cit. supra n, 9, at 24. 

REAH &MApTlr.'WAT-n TT TJ n 
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Sir William I-Ioldsvvorth has poinlccl out that the modern tlieory of 
staro decisis began to develop at the end of the fifh'onth century 
when the changes in the system of pleading “concentrated the report- 
er’s attention, not upon the oral debate in court as to what the plead- 
ing should be and what issue should be reached, but upon the decision 
of the court upon an issue reached by the written pleadings of the 
parties before the case had come into court.” In Dyer’s and Plow- 
den’s Reports prior cases are referred to extensively, and “with 
Lord Coke the citation of cases reached a height which it has never 
equalled since.” In his great CommenLanes, written in 1765, five 
hundred years after Bracton’s Note Booh, Blackstone was able to say 
that “it is an established rule to abide by former precedents, where 
the same points come again in litigation.’’ The modern doctrine of 
the authority of decided cases was reached substantially by the end 
of the eighteenth century.^’ 

Under the modern doctrine, "a judicial precedent speaks in England 
with authority.” “It is more than a model; it has beeome a fixed 
and binding rule.” Absolute authority is said to exist in the follow- 
ing cases: 

1. Every court is absolutely bound by the decisions of all courts 
superior to itself, and usually of all couits of coordinate jurisdiction.^* 


13 Holdsworth, op. clt. supra n, 11, at 181. 

i‘t Pluckiiott, op. cit. supra n. 10, at 307 ; Winfield, op. cit. supra n. 0, at 157 ; 
“It ha.? lieon pointed out that in the first ten cases in riowden’s Reports about thirty 
cii.ses are elted and stated as authority by court and counsel.’’ 'riie period of King’s 
ISench decisions covered by Dyer’s Reports are 1513-1682, and by Plowden’s Report.s 
are 1530-1380. 

15 Gray, Nature and Sources of Law, Sec. 450, quoted by Holdsworth, op. clt. 
supra 11 . 11, at 182. See also Plucknett, op. cit. supra n. 10, at 307-8. The period of 
King’s Bench deci.sious covered by Coke’s Heports is 1572-1616. The King’s Bench 
Reports of Oroko (1582-1641), Wiiiflelcl, op, clt. supra n. 9, at 157, the King's Bench 
Reports of Hobart (1603-1625) and the later Exchequer Reports of Jenkins (1220- 
3623), Holdsworth, op. cit. supra n. 11, at 182, also contained a wealth of cited prece- 
dents. Chief Ju-stice Vaughan, whose Common Pleas Reports cover the period 1606- 
1074, is credited with aiding substantially in the development of the doctrine. See 
Bole V. Horton (1670) Vaughan, 860, at 382; Pluckiiett, op. cit. supra n. 10, at 308. 

16 Blackstone, Commentaries (Cooley’s 3rd Ed., 1884) at GO. 

1'? Holdsworth, op. cit. supra n. 11, at 180. Gf. Plueknett, op. cit. supra n. 10, at 
308: "It is only in the nineteenth century that the present system of case law with 
its hierarchy of authorities was established.” 

16 Goodhait, op. cit, supra n. 1, at 175-6, quoting Sir John Salmond, and adding; 
“This unqualified statement of tlie binding nature of a precedent has, as far a.s I 
know, not been questioned by a single English authority.” 

19 Guodhart, “Precedent in English and Continental Law” (1034) 50 L.Q.Eev. 40, 
nt 41. 

26 Ibid., at 41-2: “A superior Court is never bound by the decisions of the lower 
Courts, although, If a general practice has developed in these Courts, the superior 
Court will hesitate to depart from it, nor will it, as a rule, reverse a case which has 
been generally accepted ara a model by the Bar. Nor is one Court of first instance 
bound by the decision of another Court of similar jurisdiction, although it will pay 
it great respect,” However, with the exception of courts of first Instance, a decided 
case generally binds courts of coordinate jurisdiction. Holdsworth, op. cit, supra n. 
11, at 180. 


Reap & MacDowaud tl.O.B.LEa. 
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2. The House of Lords is absolutely bound by its own prior deci- 
sions.^’- 

3. The Court of Appeal is probably bound by its own decisions, al- 
though there is some doubt.®^ 

However, Holdsworth has observed that the theory of precedents 
has been accepted in England only subject to reservations and condi- 
tions which modify its seemingly unyielding effect. The three impor- 
tant reservations and conditions, all of which ultimately rest on the 
declaratory theory of law, which is “the principle stated by Coke, Hale 
and Blackstone, that these cases do not make law, but are only the 
best evidence of what the law is,” are: (1) the rule laid down in 
a case need not be followed if it is “plainly unreasonable and incon- 
venient” — that is, if it is obviously contrary to a statute or to well 
established principle; (2) a judge has some freedom of choice in 
instances where courts of equal authority have handed down conflict- 
ing decisions; and (3) the authority of a decision is attached, not to 
the words used, nor to all the reasons given, but to the principle or 
principles necessary for the decision of the case. 

The American doctrine of stare decisis approximated the English 
doctrine until the twentieth century and the advent of the socializa- 
tion of the law, but “the modern and present trend is characterized 
by the overruling and distinguishing of precedents to an extent that 
would strike an English judge and lawyer as revolutionary.” . . . 

n 

Clearly the first step in determining the extent to which the doctrine 
of stare decisis should be applied is to decide whether the doctrine is 
to be applied at all, and the answer to that question has largely been 
supplied by the history of the development of our legal system. The 


31 Attorney-General v. Dean and Canons of Windsor (1800) S H.L.O. 369, at 391-2 ; 
London Street Tramways Co. v. London County Council (1S9S) A. C. 376, at 379 ; 
Pollock, A First Book of Jurisprudence (3rd Ed., 1911) 327-334, at 334; “No other 
court of last resort has gone quite so far, it is believed, in disclaiming power to 
correct Itself.” 

33 Goodliart, op. cit. supra n. 19, at 42 ; Pollock, op, cit. supra n. 21, at 310. 

33 Ilolclsworth, op. cit. supra n. 11, at 184. The view that decisions are merely 
evidence of what the law is has been supplanted .somewhat by the view that court 
decisions constitute the law. Carpenter, “Court Decisions and the Common Law” 
(1917) 17 Ool.L.IIev. 693 ; Goodhart, op. cit. supra, n. 19, at 44. Cardozo has taken 
a thli'd view that court decisions and statutes lon.stltute law. Cardozo, The Nature 
of the .ludicial Process (1921), at 124 et seq. 

31 Baron Parke in Mirehouse v. Bcnnell (1833) 1 01. & Fin. at 648. This goes 
somewhat beyond Blackstone, op. cit. supra n. 16, at 69-70 : "Yet this rule [of stare 
decisis] admifs of exception, where the former determination Is most evidently 
contrary to reason ; much more if It he clearly contrary to the divine law." Holds- 
worth also lists as a condition the fact that a judge can.contradict a report by re- 
sorting to a more accurate report. Holdsworth, op. cit. supra n. 11, at 187-8. This 
condition survives from the eighteenth century when several privmte reporters 
would often report a case. 

33 Koc'ourek and Koven, “Renovation of the Common Law Through Stare Decisis” 
(1935) 29 IlLL.Uev. 071, at 970. 
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Tunctional definition of law furnished by the sociological jurists has 
served to emphasize that the science of law, like the other sciences, 
is a search for probability rather than a search for certainty. ^ Ca]'- 
dozo has expressed it well: “The more we study law in its making, at 
least in its present stages of development, the more we gain the sense 
of a gradual striving toward an end, shaped by a logic which, eschew- 
ing the quest for certainty, must be satisfied if its conclusions are 
rooted in the probable.” 

Lacking universal truths to serve as the ultimate source of judg- 
ment, a legal system is faced with the alternatives of permitting 
judges to function arbitrarily and according to individual whim or im- 
pulse, or of imposing upon judges from without some objective stand- 
ard. The decision is not a difficult one. Even the earliest judges, the 
Homeric kings, unwilling to admit that they were unfettered in their 
judgments, pointed to divine inspiration as their source of law, and 
when they were superseded by a juristical aristocracy to whom the 
knowledge of the laws was confided from generation to generation, a 
true objective standard was imposed upon the judges — a standard de- 
fined by tribal customs.*® Throughout the history of legal systems 
there is a constant shifting between subjective and objective judging. 
Anglo law became committed to the objective method when Sir Ed- 
ward Coke reminded James I that the medieval doctrine of the su- 
premacy of the law took precedence over the divine right of monarchy 
by quoting to him the words of Bracton: “The King is subject not to 
men, but to God and the law.” ** The political philosophy of a gov- 
ernment of laws rather than of men was embodied in the Constitution 
of the United States and became a living doctrine in the decisions of 
Chief Justice Marshall.*® Cardozo recognized that “the destruction of 
all rules and the substitution in every instance of the individual sense 


[Footnotes 26 to 40 are omitted. Bd.l 

41 Holmes, Collected Legal Papers (1921) 173: "The prophecies of wh.it the 
courts will do in fact, and nothing more pretentions, are what I mean by the law.” 
Cardozo, The Growth of the Law (1924) 44: ‘‘We shall unite iu viewing as.law that 
body of principle and dogma whicli with a reasonable measure of probability may 
be predicted as the ha.sls for judgment In pending or in future controversies." 

4S Cardozo, op. cit. supra n. 41, at 70. Of. Coolc, ‘‘The Logical and Legal Bases of 
the Conflict of Laws” (1924) 33 Yale L.J. 457-8; “In the field of the physical sci- 
ences, therefore, the deductive method of a.scertaining the truth about nature has 
given way to what is called — ^perhaps with not entire accuracy — the inductive meth- 
od of modern science, in which the so-called ‘laws of nature' are reached by collect- 
ing data, 1. e. by observing concrete phenomena, and then forming, by a process of 
‘trial and error,’ generalizations which are merely useful tools by means of which we 
•describe in mental shorthand as wide a range as possible of the observed physical 
phenomena, choosing that form of description which on the whole works most simply 
in the way of enabling us to describe past observations and to predict future ob- 
servations." Application of the physical science method to the law is suggested in 
Oliphant, "A Return to Stare Decisis” (1028) 14 A.B.A.J. 71, at 76. Oliphant be- 
lieves that the multiplication of eases is good rather than bad because the science 
of law must rest on the observation of cases, and the more eases the more accurate 
the observation. 

43 Maine, Ancient Law (1st American Ed., 1867) 4, 9-12, 

44 Plueknett, op. cit. supra n. 10, at 49. 

45 See, for example, Marbury v. Madison, 5 U.S. 137 (1803). 
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of justice” might result in “a benevolent despotism if the judges were 
benevolent men” but “it would put an end to the reign of law.” . . , 

NOTES 

1. See also Allen, “Law in the Making”, 3rd Ed., pp. 350-2, for that author’s 
comparison of legislation with precedent. 

2. In English jurisprudence, statute law is soniclijues called “written” or “en- 
acted” law whereas all other forms are “unwritten” or “unenacted”. The former 
not only declares the law, “but in Its very words constitutes the law”, whereas 
the latter is “an exposition of the law and not the law itself”. (Pollock, “Juris- 
prudence”, 6th F.d,, pp. 233-4). This writer distributes the sources of English law 
under these two heads as follows (jjp. 247-250); 

“Enacted — (1) By original legislative authority. Acts of Parliament. 

(2) By delegated IcgLsIalive authority. Orders-in-Council, By- 
laws and regulations of local girverning bodies and the like. 

(3) By ciistoinnry authority (now of little importance). 

“Mot Enacted — (1) Judicial declarations and expositions of law, namely the 
decisions of the superior courts of justice and the reasons 
a.ssigned to them. 

(2) Non-juclicial declarations or expositions, namely ‘books of 
autliorlty’ (a limited and exceptional class) and writings not 
of autliority but which help toward the formation of au- 
thority.” 

3. in 1944 the English Court of Appeal in Young v. Bristol Aeroplane Co. [1044] 
K.E. 719 categorically stated that It is absolutely bound by its own previous deci- 
sions. However, the decision says there are tliree exceptions, viz.: — 

(1) the court is entitled and hound to decide which of two conflicting decisions 
of its own it will follow; 

(2) the court is bound to refuse to follow a decision of its own which, though not 
expressly overruled, cannot, in its opinion, stand with a decision of the House 
of Lords ; 

(3) the court is not hound to follow a decision of its own if it is satisfied that 
the decision was given per incuriam; e.g. where a statute or a rule having 
statutory effect which would have affected the decision was not brought to 
the attention of the earlier court. 

Since Uiis ease was decided, the court has found it necessary to overwork the 
exceptions in order to avoid earlier decisions which prima facie appeared clearly 
to be binding. 

Examples; Fisher v. Buislip-Northwood U.D.O., [1945] K.B. 5S4 discussed in 
Note, 62 T.L.B. (1940) at p. G ; 

Fitzsimoiis v. Ford Motor Co. Ltd. [1046] I All E.R. 429, discussed 
in Note, 62 L.Q.R. 313 (1946), at p. 314, as follows: “ The present 
case is one more illnstralion of how unsatisfactory is the nile 
in Young v. Bristol Aeroplane Co. Ltd. If that rule really provided 
the certainty it purported to achieve, then thei-e might be some 
justification for it, even though it made impossible that flexibility 


46 Cardozo, op. cit. supra n. 23, at 1.36. Of. at page 106: “A juri.sprudence that is 
not constantly brought into relation to objective or external standards, incurs the 
risk of degenerating into what the Germans call ‘Die Gefuhlsjurlsprudeuz,‘ a jii- 
rtsprudenee of mere sentiment or feeling.” 
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that has been one of the advantages of the common law, hut what 
cerUlnty is there when the most rcccut case may he overruled 
because It Is in conflict wilh u prior case in tlio Court of Appeal 
itself, or is inconsistent with a prior decision of the Ilmiso of Lords. 
In the present ease, the Court of Appeal lias reached a result 
which is an obviously fair and reasonable one, but ... it is 
arguable tliat a more direct method of overruling a precedtuit, 
which bad been clearly recognized as inconvoulont or unjust, 
would be both simpler and more in accord with elcgantia juris". 

4. The Privy Council, which is the final court of appeal for most states in the 
British Commonwealth outside the United Kingdom rarely, if ever, has cxpres.sly 
refused to follow its own previous decisions, but holds Itself entitled so to do. 
(Technically, the Privy Council is not a court, but an advisory body to the King.) 
This rule has been re-affinued in a recent case in which a constitutional question 
had arisen under the British North America Act, 1SC7, (Canada’s constitution), At- 
torney-General of Ontario v. Canada Temperance Federation [104G] 2 D.L.R. 1, 
A.O. 193, 8S Can.S.C.O. 225. 

5. The Supreme Court of Canada has adopted for itself a rule slightly loss rigid 
than Ijhat followed by the House of Lords. In Stuart v. Bank of Montreal (1909) 
<11 S.O.li. BIC, it was held that “unless In vei-y exceptional circumstances, a previous 
flcllbsrate and definite decision of this court will be held binding, If It is clear 
that it was not the result of some mere slip or inadvertence”. 

W. F. Bowker. 


MAX RADIN, THE TRAIL OF THE CALF 

32 Coi-noll L.Q. 137, 143 (1946).* 

And just as it is not as easy as the words imply to “follow” a prec- 
edent, so it is sometimes not so easy as it looks to refuse to follow it, 
to do what is called "overruling” it. We shall find that in a great 
many instances when the court says it is “overruling” a decision, it 
need not have done so at aU; They could have “distinguished” it. 
This process, that of distinguishing, is derived from a technique of in- 
terpretation particularly developed in medieval times and applied both 
to legal and theological texts. I shall deal with it again later,- Here 
I merely wish to say that the English House of Lords which in mod- 
ern times has rarely in set terms “overruled” a previous decision, has 
carried the technique of distinguishing to a very high pitch of inge- 
nuity. In many instances, where they have “distinguished” a prece- 
dent advanced, many an American court would have bluntly “over- 
ruled” it. On the other hand, when a precedent has been overruled in 
our courts, critics of the overruling decision have often declared that 
the two cases were perfectly compatible and could easily have been 
distinguished. 

What the House of Lords or other court means by “distinguishing” 
is that without considering whether they would have decided the pre- 
vious case in the way the previous court did, they certainly do not 


* [Footnotes are omitted, Ed.] 
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approve of the doctrinal generalization which the previous court used. 
And the American court, when it “overrules” a precedent, equally is 
not so much concerned with the question of whether the previous case 
was rightly decided as it is to express its emphatic disagreement with 
the doctrine or doctrines set forth in the previous case. 

They are quite justified in using the term “overruling” because 
when they do, they are fairly sure that, if they use that word, the 
case is not likely to be cited again before them. The term “overrule” 
in practice means just that. It means; "Do not cite this case here- 
after in your arguments.” For lawyers in citing cases rarely consider 
the actual case involved but merely use the opinion in order to cull 
from it such general statements as they think will afford good major 
premises for their own conclusions. It is just these general statements 
whieh the court has decided to reject and their “overruling” enforces 
this rejection. 


NOTE 

There is a recent extreme example of the House of Horcls’ tpchnique of “distinc- 
tion”. In Rainliam Chemical Works, Htd. v. Belvedere Fish Guano Co., Ltd., [1021] 
2 A.C. 4Go, the House of Lords seeiningly hold that the oijen.*)ion of an exijIo.sives 
plant oven In wartime is a non-nalnral use of land for the pun>oses of the doet.rine 
of Rylahds t. Fletcher. When a similar ca.se arose in Workl War IT, the Court 
of Appeal hold that the Rainham case had no decided (Read v. I.yons, (11 T.L.R. 154), 
However, on appeal to the House of Lords (1946 2 All. ICng.Rep. 471) their Lord- 
.ships held that the Ramham case had not so decided. 


KARL N. LLEWELLYN, IMPRESSIONS OF THE 
CINCINNATI CONFERENCE ON JUDICIAL 
PRECEDENT 

14 U, of Clnc.L.Rev. 343, 330-351 (1940). 

(1) Common to aU (of the views expressed at the Conference by 
the judges) are lines of compulsion in the precedents, which to a great 
exlentlimit, and which to some extent control their action. And which, 
to some extent, control them even when their judgment is that the case 
would better be decided the other way. 

(2) But when the urge of justice and policy are clear enough, they 
can find a distinction to avoici or whittle almost any precedent or line 
of precedent. 

(3) Within limits wide enough to speU success or disaster for a 
lawyer’s case, the precedents are capable of being shaped as they are 
followed or applied so as to bring judgment out on one side or the other. 

(4) But such shaping is not arbitrary. And 

(5) Such shaping or its non-occurrence is inc^eed largely predictable. 
And 

(6) The judges who do the shaping, as they are doing it, feel to a 
large degree, controlled. They feel that the Rules as They Stand should 
allow and do allow only one proper answer. 
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And the trouble for lawyers, and indeed for judges, comes, I submit, 
from the confusion which now follows; 

(7) Feeling controllM, as they apply and shape precedent to the 
tough and troubling case in hand, the judges attribute the manner 
and nature of the control to the Rules as They Stand, as if it was those 
Rules which contained but a single possible and legitimate answer. 

(8) Whereas in fact the control is a control over the way in which 
the judges may properly use those Rules; the actual final control lies 
not in any rules of law or rules of precedent, but lies instead in a com- 
bination of judicial conscience, juchcial judgment, and what I can best 
describe as the net lines of force of the particular field of law, which 
press judgment in a given direction, and resist any expansion or turn- 
ing in another direction. A judge, like a lawyer, sizes up the situation 
in terms of the way The Law sizes it up; there is no rule and no pre- 
cedent to lay down how to do that — ^we just do it. We classify the 
case in terms of the feel of the law. And the feel of the law then pro- 
ceeds to push judgment in one direction, and proceeds to block judg- 
ment off from moving in another technically possible direction. When 
the feel of The Law and the feel of good sense are at odds, courts may 
be expected to divide, because their office is, somehow, to combine 
the two. 


ALEXANDER LINCOLN, THE RELATION OF JUDICIAL DEa- 

SIONS TO THE LAW. 

21 Hary.L.Rev. 120-121 (1007). 

The commonly accepted view of the law, or the common law, as an 
abstract ideal, is that it is a complete body, existing from time im- 
memorial, and therefore the same in every jurisdiction except in so 
far as it is altered by statute. This law is known or discovered by the 
judges. They interpret the law, and the reports of their decisions are 
authoritative evidence of it. 

This doctrine was proclaimed by Blackstone. It is upheld by Profes- 
sor Beale, who says in his Summary of the Conflict of Laws: “Where- 
ever, therefore, there is a politiceil society, there must be some complete 
body of law, which shall cover every event there happening;” and 
again, “Law once established continues until changed by some com- 
petent legislative power.” It has been adopted by the Supreme 
Court of the United States in the case of Swift v. Tyson [16 Pet. (U.S.) 
1] , followed by Baltimore & Ohio R. R. Co. v. Baugh [149 U.S. 368] . In 
the former case Mr. Justice Story expresses the opinion that: 

“In the ordinary use of language it will hardly be contended that the 
decisions of courts constitute laws. They are, at most, only evidence 
of what the laws are, and are not of themselves laws. They are often 
re-examined, reversed, and qualified by the courts themselves, when- 
ever they are found to be either defective or ill-founded, or otherwise 
incorrect.” 
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As a corollary to this doctrine it follows that judges do not properly, 
in the exercise of their judicial functions, make new concrete laws. 
They merely declare the old existing law as an abstract entity. Tlius 
Blackstone says: “The subsequent judges do not pretend to make a 
new law, but to vindicate ^the old one from misrepresentation.” It also 
follows as a further corollary that all differences between judicial 
decisions must be due to some error made by the judges in their inter- 
pretation of the law. 

This conception of the law is not, however, universally accepted, and 
I believe many of us cannot escape a feeling of dissatisfaction with its 
hard and fast conclusions. We are all acquainted with legal problems 
arising from the new relationships and wider experience which come 
with advance in civilization and greater complexity in human affairs, 
where there appears to be no solution which is absolutely and exclusive- 
ly true, but on the contrary two opposing solutions seem to contain a 
measure of reason and truth. We are compelled to admit the force of 
the proposition that a judge confronted with such a problem, since he 
must decide the case in one way or the other, so far as his decision is 
an authoritative precedent, does and must make law. Accordingly, 
Austin, in his Lectures on Jurisprudence, has declared that a law may 
properly be made judicially, since though the direct purpose of its 
author is the decision of a specific case, he may and indeed must, so 
far as his decision serves as a precedent, legislate substantially or in 
■effect. 

NOTE 

Further criticisms of Blackstone’s view appear in the following: (1) Gray, “The 
Nature and Sources of the Law”, 2nd Ed. (1927) pp. 218-2-10; (2) Frank, "A Sketch 
of an Influence”, in ‘‘Interpretations of Modern Legal Philosophies”, (194G) pp. 
232-4; (3) Haines “The Role of the Supreme Court 1780-1S35”, (104-1) pp, 29-41. 

O, W. HOLMES, JR., THE COMMON LAW. 

Boston: 1881. Little, Brown, and Co. 35-37. 

. , . In substance the growth of the law is legislative. And 

this hr a deeper sense than that what the courts declare to have al- 
ways been the law is in fact new. It is legislative in its grounds. The 
very considerations which judges most rarely mention, and always 
with an apology, are the secret root from which the law draws all the 
juices of life. I mean, of course, considerations of what is expedient 
for the community concerned. Every important principle which is 
developed by litigation is in fact and at bottom the result of more or 
less definitely understood views of public policy; most generally, to 
he sure, under our practice and traditions, the unconscious result of 
instinctive preferences and inarticulate convictions, but nonetheless 
traceable to views of public policy in the last analysis. And as the 
law is administered by able and experienced men, who know too much 
to sacrifice good sense to a syllogism, it will be found that, when 
ancient rules maintain themselves in the way that has been and will 
be shown in this book, new reasons more fitted to the time have been 
found for them, and that they gradually receive a new content, and 
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at last a new form, from the grounds to which they have been trans- 
planted. 

But hitherto this process has been largely unconscious. It is im- 
portant, on that account, to bring to mind what the actual course of 
events has been. If it were only to insist on a more conscious recogni- 
tion of the legislative function of the courts, as just explained, it would 
be useful, a.s we shall see more clearly further on.^ 

What ha.s been said win explain the failure of all theories which con- 
sider the law only from its formal side, whether they attempt to deduce 
the corpus from a priori postulates, or fall into the humbler error of 
supposing the science of the law to re.side in the elogantia juris, or 
logical cohesion of part with part. The truth is, that the law is always 
approaching, and never reaching, consistency. It is forever adopting 
new principles from life at one end, and it always retains old ones from 
history at the other, which have not yet been absorbed or sloughed off. 
It will become entirely consistent only when it ceases to grow. . . . 

However much we may codify the law into a series of seemingly 
self-sufficient propositions, those propositions will be but a phase in a 
continuous growth. To understand their scope fully, to know how they 
will be dealt with by judges trained in the past which the law embodies, 
we must ourselves know something of that past. The history of what 
the law has been is necessary to the knowledge of what the law is. 

Again, the process which I have described has involved the attempt 
to follow precedents, as well as to give a good reason for them. When 
wo find that in large and important branches of the law the various 
grounds of policy on which the various rules have been justified are 
later inventions to account for what are in fact survivals fi‘om more 
primitive times, we have a right to reconsider the popular reasons, 
and, taking a broader view of the field, to decide anew whether those 
reasons are satisfactory. They may be, notwithstanding the mam^or 
of their appearance. If truth were not often suggested by error, if 
old implements could not be adjusted to new uses, human progress 
would be slow. But scrutiny and revision are justified. 


SOUTHERN PACIFIC CO. v. JENSEN 

Siipreme Oonrt ol tbe United States, 1917. 

244 U.S. 203, 37 S.Ct. 524, 61 L.Ed. 1080, U.Tl.A.19180, 451, Ann.Cas.l917B, 900. 

In error to the Supreme Court, Appellate Division, Third Depart- 
ment, of the State of New York, to review a judgment, affirmed by 
the Court of Appeals of that state, approving tm award of the state 
Workmen’s Compensation Commission to the dependents of a long- 
shoreman killed on an ocean-going steamship. 


1 See Lecture III, ad fin. 
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(The longshoreman was killed while on board engaged in unloading 
one of the appellant company’s ships which was tied up to a wharf 
in navigable waters.) 

Mr. Justice McReynolds delivered the opinion of the Court: . . . 
In New York C. R. Co. v. White (decided March 6th) , 243 U.S. 188, 61 
L.Ed. 667, 37 S.Ct. 247, we held that statute valid in certain re- 
spects; and, considering what was there said, only two of the grounds 
relied on for reversal now demand special consideration. First. Plain- 
tiff in error, being an interstate common carrier by railroad, is respon- 
sible for injuries received by employees while engaged therein under 
the Federal Employers’ Liability Act of April 22, 1908 (35 Stat. at L. 
chap. 149, p. 65, Comp. Stat. 1916, § 8657) , and no state statute can 
impose any other or different liability. Second. As here applied, the 
Workmen’s Compensation Act conflicts with the general maritime law, 
which constitutes an integral part of the Federal law imder art. 3, § 2, 
of the Constitution, and to that extent is invalid. 

' Article 3, § 2, of the Constitution, extends the judicial power of the 
United States “to all cases of admiralty and maritime jurisdiction;’’ 
and article 1, § 8, confers upon the Congress power “to make all laws 
which shall be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this Constitution in the 
government of the United States or in any department or oflBcer there- 
of.” Considering our former opinions, it must now be accepted as set- 
tled doctrine that, in consequence of these provisions, Congress has 
paramount power to fix and determine the maritime law which shall 
prevail throughout the country. Butler v. Boston & S. S. S. Co., 130 
U.S. 527, 32 L.Ed. 1017, 9 S.Ct. 612; Re Garnett, 141 U.S. 1, 14, 35 
L.Ed. 631, 634, 11 S.Ct. 840. And further, that, in the absence of 
some controlling statute, the general maritime law, as accepted by 
the Federal courts, constitutes part of our national law, applicable to 
matters within the admiralty and maritime jurisdiction. The Lotta- 
wanna (Rodd v. Heartt) 21 Wall. 558, 22 L.Ed. 654; Butler v. Boston 
& S. S.«S. Co., 130 U.S. 527, 557, 32 L.Ed. 1017, 1024, 9 S.Ct. 612; Work- 
man V. New York, 179 U.S. 552, 45 L.Ed. 314, 21 S.Ct. 212. 

In The Lottawanna, Mr. Justice Bradley, speaking for the court, 
said: “That we have a maritime law of our own, operative throughout 
the United States, cannot be doubted. The general system of mari- 
time law which was familiar to the lawyers and statesmen of the coun- 
try when the Constitution was adopted was most certainly mtended 
and referred to when it was declared in that instrument that the judi- 
cial power of the United States shall extend ‘to all cases of admiralty 
and maritime jurisdiction.’ . . . One thing, however, is' un- 

questionable; the Constitution must have referred to a system of law 
coextensive with, and operating uniformly in, the whole countiy. 
It certainly could not have been the intention to place the rules and 
limits of maritime law under the disposal and regulation of the several 
states, as that would have defeated the uniformity and consistency at 
which the Constitution aimed on all subjects of a commercial character 
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affecting the intercourse of the states with each other or with foreign 
states.” 

By § 9, Judiciary Act of 1789 (1 Stat. at L, 76, 77, chap. 20) , tlio 
district courts of the United States were given “exclusive original cogni- 
zance of all civil causes of admiralty and maritime jurisdiction, . . . 

saving to suitors, in all cases, the right of a common-law remedy, 
where the common law is competent to give it.” And this grant has 
been continued. Judicial Code, §§24 and 256 [36 Stat. at L. 1091, 
1160, chap. 231, Comp. Stat. 1916, §§ 991 (1), 1233]. ... The 

work of a stevedore, in which the deceased was engaging, is maritime 
in its nature; his employment was a maritime contract; the injuries 
which he received were likewise maritime; and the rights and liabilities 
of the parties in connection therewith were matters clearly within the 
admiralty jurisdiction. 

If New York can subject foreign ships coming into her ports to such 
obligations as those imposed by her Compensation Statute, other states 
may do likewise. The necessary consequence would be destruction 
of the very uniformity in respect to maritime matters which the 
Constitution was designed to establish; and freedom of navigation 
between the states and with foreign countries would be seriously 
hampered and impeded. A far more serious injury would result to 
commerce than could have been inflicted by the Washington statute 
authorizing a materialman’s lien, condemned in The Roanoke. The 
legislature exceeded its authority in attempting to extend the statute 
under consideration to conditions like those here disclosed. So ap- 
plied, it conflicts with the Constitution and to that extent is invalid. 

Exclusive jurisdiction of all civil cases of admiralty and maritime 
jurisdiction is vested in the Federal district courts, “saving to suitors 
in all cases the right of a common-law remedy where the common law 
is competent to give it.” The remedy which the Compensation Statute 
attempts to give is of a character wholly unknown to the common law, 
incapable of enforcement by the ordinary processes of any coiut, and 
is not saved to suitors from the grant of exclusive jurisdiction. . . . 

r 

The judgment of the court below must be reversed and the cause 
remanded for further proceedings not inconsistent with this opinion. 

Reversed. 

Me. Justice FIolmes, dissenting: 

The Southern Pacific Company has been held liable under the stat- 
utes of New York for an accidental injury happening upon a gang- 
plank between a pier and the company’s vessel, and causing the death 
of one of its employees. The company not having insured as permitted, 
the statute may be taken as if it simply imposed a limited but absolute 
liability in such a case. .The short question is whether the power of the 
state to regulate the liability in tiiat place and to enforce it in the 
state’s own courts is taken away by the conferring of exclusive jurisdic- 
tion of all civil causes of admiralty and maritime jurisdiction upon the 
courts of the United States. 
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There is no doubt that the saving to suitors of the right of a common- 
law remedy leaves open the common-law jurisdiction of the state 
courts, and leaves some power of legislation, at least, to the states. 
For the latter I need do no more than refer to state pilotage statutes, 
and to liens created by state laws in aid of maritime contracts. Nearer 
to the point, it is decided that a statutory remedy for causing death 
may be enforced by the state courts although the death was due to a 
collision upon the high seas. 

No doubt there sometimes has been an air of benevolent gratuity 
in the admiralty’s attitude about enforcing state laws. But of course 
there is no gratuity about it. Courts cannot give or withhold at 
pleasure. If the claim is enforced or recognized it is because the claim 
is a right, and if a claim depending upon a state statute is enforced, it 
is because the state had constitutional power to pass the law. Taking 
it as established that a state has constitutional power to pass laws giv- 
ing rights and imposing liabilities for acts done upon the high seas 
when there were no such rights or liabilities before, what is there to 
hinder its doing so in the case of a maritime tort? Not the existence 
of an inconsistent law emanating from a superior source, that is, from 
the United States. There is no such law. The maritime law is not 
a corpus juris — it is a very limited body of customs and ordinances of 
the sea. . . . 

Now, however, common-law principles have been applied to sustain 
a libel by a stevedore in personam against the master for personal 
injuries suffered while loading a ship. Atlantic Transport Co. v. Im- 
brovek, 234 U.S. 52, 58 L.Ed. 1208, 51 L.R.A.,N.S., 1157, 34 S.Ct. 733, 
and The Osceola, 189 U.S. 158, 175, 47 L.Ed. 760, 764, 23 S.Ct. 483, 
recognizes that in some cases, at least, seamen may have similar relief. 
From what source do these new rights come? The earliest case relies 
upon “the analogies of the municipal law” (The Edith Godden, 23 
Fed. 43, 46) , — sufficient evidence of the obvious pattern, but inadequate 
for the specific origin. I recognize without hesitation that judges do 
and must .legislate, but they can do so only interstitially; they are 
confined from molar to molecular motions. A common-law judge could 
not say, “I think the doctrine of consideration a bit of historical 
nonsense and shall not enforce it in my court.” No more could a judge, 
exercising the limited jurisdiction of admiralty, say, “I think well of the 
common-law rules of master and servant, and propose to introduce 
them here en bloc.” Certainly he could not in that way enlarge the 
exclusive jurisdiction of the district courts and cut down the power 
of the states. If admiralty adopts common-law rules without an act 
of Congress, it cannot extend the maritime law as understood by the 
Constitution. It must take the rights of the parties from a different 
authority, just as it does when it enforces a lien created by a state. The 
only authority available is the common law or statutes of a state. For 
from the often-repeated statement that there is no common law of the 
United States (Wheaton v, Peters, 8 Pet. 591, 658, 8 L.Ed. 1055, 1079; 
Western U. Teleg. Co. v. Call Pub. Co., 181 U.S. 92, 101, 45 L.Ed. 765, 
770, ‘21 S.Ct. 561), and from the principles recognized in Atlantic 
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Transport Co. v. Imbrovck having been unknown to the maritime law, 
the natural inference is that in the silence of Congress, this court has 
believed the very limited law of the sea to bo supplemented here as in 
England by the common law, and that here that means, by the com- 
mon law of the state. . . . 

The common law is not a brooding omnipresence in the sky, but the 
articulate voice of some sovereign or quasi sovereign that can be 
identified; although some decisions with which I have disagreed seem 
to me to have forgotten the fact. It always is the law of some state, 
and if the district courts adopt the common law of torts, as they have 
shown a tendency to do, they thereby assume that a law not of mari- 
time origin, and deriving its authority in that territory only from some 
particular state of this Union, also governs maritime torts in that 
territory, — and if the common law, the statute law has at least equal 
force, as the discussion in The Osceola assumes. . 

[Mr. Justice Pitney also wrote a dissenting opinion.] 


ROSCOE POUND, WHAT OF STARE DECISIS? 

10 Fordham L.Rev. 1, 12r-18 (1041). 

For rules and settled principles which require change, except in a 
few extreme cases, the orthodox common-law technique look.s to 
legislation to abrogate the old and formulate and establish iho new 
precept. The English courts have been and are firm in adherence 
to this doctrine. But a few months ago the House of Lords was con- 
fronted with the remnants of the fellow servant rule which had not 
been done away with by Workmen’s Compensation laws. Lord Wright 
put tersely the unanimous view of the Lords of Appeal, saying: “This 
house cannot usurp the function of the legislature in a matter of this 
nature.” Lord Westbury and Mr. Justice Brandeis, who will cer- 
tainly rank among the most liberal of common-law judges, have both 
insisted upon this in clear and vigorous terms, not only as to rules 
of property, but as to rules governing conduct. ... 

Caution is necessary in introducing new ideas by judicial decision 
rather than by legislation because in the technique of our law judicial 
decisions are starting points for legal reasoning. They are developed 
by analogy for other cases. On the other hand, statutes make rules 
only for the cases within their purview. Hence when a new proposi- 
tion comes in by legislation it does not disturb the general legal sys- 
tem, no matter how radically it departs from what went before. But 
when something radically new comes in by judicial decision, no one 
can foretell what its disturbing effects may be. It not merely decides 
the exact state of facts which it served to adjudicate, it is potentially 
a starting point for analogical reasoning for cases in widely distinct 
parts of the legal system. That a court has overturned rule A at 
once puts rules B, C, and D, rules M, and N, and rules P, and Q in 
question, because aU rules at aU analogous to A are likely to be chal- 
lenged on the analogy of rule X which has taken the place of A. 
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AERO SPARK PLUG CO. v. B, G. CORPORATION 

Circuit Court of Appeals of the United States, 1942. 130 F.2d 200, 294—299. 

Frank, Circuit Judge (concurring). . . . Perhaps the central 

theme in most discussions of the judicial process is the obligation of 
judges to consider the future consequences of their specific decisions. 
Such discussions usually stress the “rule” or precedent aspect of deci- 
sions, Thus Dickinson, in 1927, paraphrasing (it may be unconscious- 
ly) Aristotle’s remarks made almost twenty-two hundred years earli- 
er,® writes, “One danger in the administration of justice is that the 
necessities of the future and the interest of parties not before the court 
may be sacrificed in favor of present litigants”; he thinks it imperative 
that judges should “raise their minds above the immediate case before 
them and subordinate their feelings and impressions to a practice of 
intricate abstract reasoning, . . . centering tlieir attention on 

a mass of considerations which lie outside the color of the case at bar.”’ 

Although much can be said for that attitude — of considering a de- 
cision primarily with reference to its significance in future cases — it 
is sometimes given too much weight. Excessive concentration of at- 
tention, by some upper court judges, on the formulation in their opin- 
ions of so-called legal rules, with an eye chiefly to the impact of those 
rules on hypothetical future cases not yet before the court, sometimes 
results in their allotting inadequate attention to the interests of the 
actual parties in the specific existing cases which it is the duty of courts 
to decide. Such judges never quite catch up with themselves; for, in 
cases which actually occur, they are deciding future cases that may 
never occur. Legal history shows that such an attitude leads to 
judicial pronouncements which, at times, are none too happy in their 
effects on future cases. For the future develops unanticipated happen- 
ings; moreover, it does not stay put, it refuses to be trapped. 


<5 “Next, law.s are made alter long consicler.ation, wherea.s decisions are given at 
short notice, which m.ikes it liard for those who try the ease to satisfy the claims 
of justice and expediency. The . . . decision of the lawgiver Ls not particular 

but prospective and gejioral, whereas members of the [court] iind it their duty to 
decide on dellnite cases brouglit before them. Tlioy -^viii often have allowed tliern- 
selves to be so much Inlluonced by feelings of friendship or hatred or self-interest 
that they lose any clear vision of the timth and have their judgment obscured 
by considerations of personal pieaanre or pain. In general, then, the judge should, 
we say, he allowed to decide as few things as possible, But questions a-s to whether 
Eometliing has happened or has not happened, will be or will not be, is or is not, 
must of necessity be left to the judge, since the lawgiver cannot foresee them.” 
Aristotle, Rhetoric, Bk. 1, Oh. 1, 1354b ; cf. Bk. 1, Oh. 2, 1350b, 31-32. 

’ In a somewhat similar vein, Mr. E. Cohen writes that the “fact that every case 
is presented as an issue between two parties” is “a circumstance abotit our judi- 
cial system which is always tending to produce an inadequate view of social justice. 
. . . A judge looking only to the Interests of the two parties before him is apt 

to forget that his decision will affect countless otliers who are not present and whose 
circumstances are not at all identical. Human society is not so organized that a 
dispute between A and B can he of no concern to anybody else.” Law and The 
.Social Order (1933) 144. See also, Salmond, Introduction to The Science of Legal 
Method, Ixxv, Ixxvl, Ixxx, Ixxxlv. 
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The intended consequences of efforts to govern the future often fail; 
the actual consequences — which may be good or evil — are frequently, 
utterly different. Results are miscalculated; there is an “illusion of 
purpose.”® Of course, present problems will be clarified by reference 
to future ends, but, as I have elsewhere suggested, such ends, al- 
though they have a future bearing, must obtain their signficance in 
present consequences, otherwise those ends lose their significance. 
For, it is the nature of the future that it never arrives. “Tomorrow 
today will be yesterday.” Any future, when it becomes the present, 
is sure to bring new and unexpected problems.® There is much wisdom 
in Valery’s reference to the “anachronism of the future.” 

And the paradox is that when judges become unduly interested in 
the future consequences of their rulings, they are (as Walter Bingham 
pointed out years ago) doing precisely what they say they must avoid — 
they are deciding not real but hypothetical cases, with no one present 
to speak for the imaginary contestants.^® The interests of the parties 
to cases actually before the court are thus sacrificed to the shadowy 
unvoiced claims of supposititious litigants in future litigation which 
may never arise; and the judicial process becomes the pursuit of an 
elusive horizon which is never reached. No one — except perhaps those 
judges — is satisfied, since the interests of the parties to I’eal present 
cases are overlooked, and the interests of the parties in subsequent 
cases are often inadequately determined in their absence. No doubt 
it expands the ego of a judge to look upon himself as the guardian of 
the general future. But his more humble yet more important and 
immediate task is to decide individual, actual, present cases. The 
exaggerated respect paid today to upper court judges, as distinguished 
from trial court judges, is both a cause and a result of this over- 
emphasis on the rule-aspect of decisions.^^ Such judicial legislation as 
inheres in formulating legal rules is inescapable.^® But courts should 
be modest in their legislative efforts to control the future, since they 
cannot function democratically, as legislative committees and adminis- 
trative agencies can, by inviting the views of all who may be affected 
by their prospective rules. And, because they do not learn those views, 
and must largely rely on their own imaginations, .they should be cau- 
tious about attempting, in present cases, to project their formulations 
too far and too firmly into the days yet to come. To cope with the 
present is none too easy, in part because the present is only a moving 


8 Of. BerolKhcimer, The World’s Legal Philosophies (transl.) XLIII-XLIV, 114, 
142, ICS, 350, 435 ; Kocourek, The Lcgi-elative Function, in the Science of Legal 
Method, U-LI, LV ; but cf. CSiesterton, What’s Wrong With The World, 282-283. 

9 Of. Commissioner r. Marshall, 2 Cir., 125 F.2d 943, 946. 

10 Cf. concurring opinion of , Stone, J., in Willing v. Chicago Auditorium Associa- 
tion, 2T7 U.S. 274, 290, 20J, 48 S.Ct, 507, 72 L.ISd. SSO. 

11 Cf. Green, Judge and Jury (1030), 91-02; United States v. Forness, 2 Cir., 
125 F.2d 028. 

12 See, Commissioner y. Beck’s Estate, 2 Cir., 120 F.2d 243, third paragraph oS 
note 4, for a discussion of the view that fact-fmeUngs in specifle eases involves a 
kind of judicial legislation. 
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line dividing yesterdays and tomorrows, so that reflections on what 
will happen are unavoidable elements of current problems. But, al- 
though continuity, both backwards and forwards, is to some extent 
a necessity, judges should not shirk the present aspect of today’s 
problems in favor of too much illusory tinkering with tomorrow’s.i^ 
The future can become as perniciously tyrannical as the past. Posteri- 
ty-worship can be as bad as ancestor-worship.’-^ 

Dean Leon Green’s tentative analysis of the factors which affect 
upper court decisions helps to reveal the extent to which the judges of 
those courts, when deciding cases, often interest themselves in the fut- 
ure at the expense of the present.^'’ He refers to (1) the “administra- 
tive” factor, (2) the “ethical or moral” factor, (3) the “economic” fac- 
tor, (4) the “prophylactic or preventive” factor, and (5) the “justice” 
factor (the “merits” of the particular case). The “administrative” 
factor, for instance, relates to “the workability” of a rule, its “ease and 
certainty of performance” in the future. Thus we find courts saying 
that, if recovery were allowed “in this class of cases, it would naturally 
result in a flood of litigation in cases where the injury complained of 
may be easily feigned without detection”;’" or that “in practice it is 
impossible satisfactorily to administer any other rule”;” or that a rule 
“is an arbitrary exception, based upon a notion of what is practica- 
ble.”’® The “prophylactic” factor, bred of a desire of judges “to fashion 
rules for a healthy future,” is frequently operative, for “judges are 
inveterate prophets and legislators”; they “scale their penalties, they 
impose damages, both punitive and exemplary, not merely for the in- 
dividual offender’s lesson, but as a preventive of future harms”; they 
“spend much time fashioning prophylactic rules both of substantive 
and procedural design in their efforts to purify the social stream 
through the judicial process.”’® Those and similar factors are un- 
deniably important. But it is not always fortunate when judges 


13 It is note-worthy tliat 3n constitutional cases, where there is a peculiar necessity 
of regarding the interests of those who arc not parties to the suits -whicli raise 
constitutional questions, the Supreme Court has increasingly given less and les.s 
weight to stare decisis, recognizing the need for adaptation to changing circum- 
stances. Cf. Graves v. Schinidlapp, March 30, 1942, 62 S.Ct. 870, 86 L.Ed. 1097. 

i-iThe problem can be restated, in age-old terms, as that of reconciling the need 
for generality in legal rules and the need for the Individualization of — or equitable 
treatment — of specilic cases. Cf. Aristotle, Khetoric, Bk, 1, Ch. 13, 1374a, 25 to 
1374b, 22 ; Bk. 1, Ch. 2, 130Gb, 31-32 ; Aristotle, Nicomachear Ethics, Bk., 6, Ch. 
10 ; Aristotle, Poiitic.s, Bk, 3, Ch. 16, 12S7a, 15-29 ; Kiss, Baw and Equity, in the 
Science of Legal Method (transl. 1017) 140, 151-152 ; Demogue, Analysis of Eunda- 
monlal Notions, In Modern French Legal Philosophy (transl. 1016) 345, 481. 

IS Green, loe. elt 76, 77 et seq. 

la Mitchell v. Rochester Ry. Co,, 161 N.T. 107, 110, 45 N.E. 354, 34 L.R.A. 781, 
50 Am.St.Rep. 604. 

i'? Spade V, Lynn & Boston R. Co., 168 Mass. 285, 28S, 47 N.B, 88, 89, 38 L.R.A. 
512, 60 Am.St.Puip. 393. 

18 Holmes, 0. J., in Homans v. Boston El. Ry. Go,, ISO Mass. 456, 457, 02 N.B. 
737, 57 L.R.A. 291, 01 Am.St.Rep. 324. 

19 Green, loc. cit., 08. He cites MacPlierson v. Buick klotor Go,, 1910, 217 N.Y. 
382, 111 N.B. 1050, L.R.A.IOICP, 690, Anti.Cas.lOlOO, 440; and Priestly v. Eo-(vler, 
1837, 3 Mees. & W. as striking illustrations. 

Read & MaoDonai.d U.O.B.Leq.— 3 
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tend first to consider such factoi-s before tuming their fiUt}ntion to Liiu 
parties to the particular actual cases which they arc cailed upon to 
decide. 

The elaborate (and sometimes fatuous) concern with the future 
potentialities of expressions in judicial opinions, which accompany and 
justify specific decisions is, in considerable measui'e, due to uncritical 
Veneration of the doctrine of “standing by the precedents”; for, if an 
opinion does, in truth, lay dowm rules which must thereafter be fol- 
lowed by the courts themselves in later cases, the responsibility in 
deciding existing controversies is far greater than that of being fair 
to the parlies to those controversies, for then a judge is playing the 
important role of legislator. That responsibility, however, can be too 
much underscored. 

Stare decisis, within limits, has undeniable worth. As we said recent- 
ly, “Of course, courts should be exceedingly cautious in disturbing (at 
least retrospectively) precedents in reliance on which men may have 
importantly changed their positions.”®" As I have said elsewhere, 
“undeniably, in order to achieve impartial administration of justice, 
‘equality before the law,’ and legal certainty, as far as is practicable, it 
is important, generally, that a court should not deviate, except pi’o.spec- 
tively, from its own decision in a prior case, even if that decision was 
in error, especially where such deviation will harm persons who acted 
in reliance upon that decision — as, for instance, a decision assigning 
specific legal consequences to specific words in a deed or lease. But 
predecent-worship has been so unreflective that there has been in- 
sufiicient inquiry into its practical workings. There is need to apply 
to it more of that constructive scepticism voiced by Wigmore twenty- 
five years ago.®® We have paid too little heed to the way in which 
John Chipman Gray — ^a successful practicing lawyer in the field of 
real property where, above all, precedent has been traditionally 
sanctified — challenged the fimdamental thesis of stare decisis when 


so In re Barnett, 2 Clr., 124 F.2d 1005, 1011. Of. Hammond-Knowlton y. United 
States, 2 Clr., 121 F.2d 102, 204, where we quoted Dicey; "If the Courts were to 
apply to the decision of substantially the same case one principle tod.ay and another 
tomorrow, men would lose rights tliey already possessed.” 

But, as we also there noted, some of the pressure for stare decisis stems from 
the desire of lawyers to protect their vested interest in their laboriously acquired 
knowledge of previous judicial ruling.s. See Wigmore’s remarks quoted In the 
Barnett case, supra, at 1011, and also note 15. 

Here the influence of the legal profession is of importance. Of. Seagle, The Quest 
for Law (1041) Oh. XI. 

81 In re Marine Harbor Properties, Inc,, 2 Oir., 125 F.2d 296, 299, 300. 

28 The .Tuflicial Function, in The Science of Legal Method, Editorial Introduction 
(1917) XXXVI-XXXIX. Wigmore questions whether stare decisis has atforded the 
certainty which it is supposed to guaranty. And he makes this incisive comment; 
“Equality is not a product for which stare decisi.? is nece.ssary. Equality is some- 
thing desired for the persons now under the law, it docs not call for sameness of 
treatment between those of the present and those of the past or the future genera- 
tion. Qompers need not receive equal law with Hampden or with the citizen of 
Utopia, provided he receives equal law with Harrim.an. Allowing, therefore, 
a short time before and after now as necessary for the consciousness of equality 
with pur own generation, equality calls for no longer period of stare decisis.” 

Bead & MacDonald U.C.B-Les. 
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he said that few men, in the conduct of their practical affairs, actually 
rely on past judicial rulings.**® Perhaps his scepticism went too far. 
Yet, in the twenty years which have elapsed since he issued that 
challenge, few persons have met it, and most lawyers and many 
judges go on declaiming that life would be unbearably uncertain if 
courts did not adhere to their earlier formulations of “rules” and 
“principles.” We know virtually nothing of the extent to which men 
do, in fact, rely on past judicial utterances. K, as is often said, stare 
decisis is bottomed on something lilie estoppel, courts should not he 
too hesitant about changing their previous formulations when change 
is highly desirable, in the absence of proof of actual reliance by the 
litigant who opposes such a change. It might be well to hold that such 
I'eliance will be presumed but that that presumption is rebuttable. 
And, in any event, such changes, as Wigmore suggested, can be made 
prospective, and not retroactive, where there is any likelihood that 
there was reliance.^'‘ If the sanctity of stare decisis wore thus moder- 
ately diminished, and if authorities were employed as they were by the 
much abused scholastics, i. e., only when shown to be reasonable,**® up- 


as “Practically, In Its application to actual affairs, for most of the laity, the law, 
except for a few crude notions of the equity involved in some of its general prin- 
ciphis, Is all ex post facto. When a man marries, or onter.s Into a partnershii), or 
engages In any other transaction, he has the vagtiost possllMe idea of the law gov- 
erning the situation, and with our complicated system of jurisprudence, It la im- 
possible it should be otherwise. If ho delayed to make a contract or do an act until 
lie understood exactly all the consequences It Involved, the contract would never he 
made or the act done. Now the law of which a man ha.s no knowledge is the same 
to him as if It did not exist.” Gray, The Nature and Sources of Law (1021) a. 225. 
Of. Austin, Jurisprudence, 4th Ed., C74. 

Donbtle.ss where lawyers draft instrumenis, there is reliance on the decisions 
as liiterpreled by the lawyers. Our larger institutions probably therefore are often 
reliers. But the great majority of men seldom consult lawyers before acting. Per- 
haps, even so, some vague knowledge of what the courts have decided filters through 
to them, but no one knows how much. 

Patterson, who Is keenly aware of the relatively small amount of actual reliance, 
seems, at times, to imply that, nevertheless, the judicial formulations often reflect 
comnmnlty attitudes ; hut that implication appears to be a matter of faith not of 
proof. But he concludes that “definite i-ules and precedents have guidance value, 
if not for laymen, at least for lawyers and judges in the orderly functioning of the 
law.” Constructive Conditions in Contracts, 42 Col.L.Rev. (1042) 003, 954. Is his 
reference, so far .as it relates to lawyers, to their vested Interests In their acquired 
knowledge or to the reliance of clients on tlieir lawyers? And, so far as he refers 
to judges, does he have in mind what Green calls the “administrative factor”? 

31 Wigmore, loc. clt. ; cf. Great Northern By. Co. v. Sunburst Oil & Befining Co., 
287 U.S. 35S, 3(>5, 306, 53 S.Ct. 145, 77 L.Ed, 3(50, 85 A.L.B. 234; People v. Mauglis, 
149 Cal. 253, 80 P. 1ST; People v. Byaii, 152 Cal. 304, 02 P. 853; Carclozo, The 
Nature of The Judicial Process, 140-149. 

The new rule could be made applicable, as Wigmore suggests, to eases arising 
after a given date, or to future cases in which there is no proof of actual reliance 
on the old rule. 

Prospective ovei’-ruling would relieve the' courts of the embarrassment which 
retroactive over-ruling now occasions. For a recent reference to such embarrass- 
ment, see dissenting opinion of Mr. Justice Jackson in State Tax Comm, of 'Utah 
V. Aldrich, April 27, 1942, 310 U.S. 174, 63 S.Ct. 1008, 80 L:illd. 1358, 139 A.L.B. 1436. 

35 ‘,‘But the common criticism that scholastic problems were solved by reference 
only to authority is without foundation ; a good scholastic was one who could 
find authority for either side of a question and who was convinced further that 
truth could be discovered best by examining the interplay of such possible contra- 
dictory statements. Authority was only the reason of past thinkers solidified in 
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per court judges might lose some of their pi-ostige, but they could, by 
reducing thoir Jovian aloofness, devote more time to the interests of 
litigants in specific actual cases and less to the possible future harm 
of “just" decisions of those actual controversies.-® 

Fortunately, wise judges have devised escapes from improvidently 
fonnulated rulings.®’ P'or instance, the courts have recognized the 
fact that chance circumstances — such as the peculiar interests of 
the parties to a suit®® or the laziness or incompetence of their law- 
yers®® — may prevent the adequate presentation of all the aspects of a 
case and thus induce judicial neglect of those aspects, with resultant 
inadequacy in the judicial generalizations.®® So the Supreme Court has 


Drief statements, ancl if reason conld not be found for it, the opinion could not be 
held. Authority, as one of Uie scholastics remarked, has a nose of was: it may 
be turned in any direction whatsoever unless it Is forliticd by reason.” 1 McKeon, 
Selections from Medieval PUilosopliers (1920), General Introduction, XV. Roger 
Bacon said that one of the “four chief hindrances to the understanding of truth” 
is “the example of frail and unsnited autliority.” 

It is of interest that Hobbe’s criticism of the nncritioal u.se of authorities, includ- 
ing Aristotle, on the ground that “the praise of ancient authors in’ocoeds not from 
the reference of tlie dead, but from the competition and imUiial envy of the living,” 
is a sort of echo of Aristotle himself. See Hobbes, Leviathan (1051) 305; ArlsLoUo, 
Rhetoric, Bk. 2, Ch. 10, 1388b, 4-10. 

I confess that, at one time, I voiced the conventional commenta on pcliolasLic 
thinking. 

so The word “just” is, of course, ambiguous. What Is meant here by "just" is 
more adequate consideration of the specific facts of specific cases. 

Of course the selection of the relevant “facts” of a case is not a simple process, 
especially where the evidence is conflicting. The choice of a pertinent legal rule 
may affect the selection of the "facts,” and vice versa. The inter-action of thQ.se 
two choices may be highly complicated. And the process may not always bo 100% 
conscious; intuition often plays an Important role. Perkins v. Bndlcott Johnson 
Oorp., 2 Cir., 128 P.2d 208, 220 and note 46. 

In this connection, it is tempting, but unsound, to classify judges as those who 
are stimulated primarily by rules — i. e„ the general aspects of cases — and those who 
are activated primarily by particulars. Such a classification recalls Maurols’ de- 
scription of the differences between Gladstone and Disraeli; “Gladstone liked to 
choose an abstract principle and from that to deduce his preferences. Disraeli had 
a horror of abstract principles. Ho liked certain ideas because they appealed to his 
imagination. He left to action the care of putting them to the test. When Dis- 
raeli changed his views, he admitted tlie change and was ready to appear change- 
able ; Gladstone fastened his constancy to blades of straw and thought they were 
planks. . . . Disraeli, the doctrinaire, prided himself on being an opportunist ; 

Gladstone, the opportunist, prided himself on being a doctrinaire," Whether such 
clear-cut differences between those two men actually existed may be doubted. But 
assuming that they did, It might be said that every judge is in part a Gladstone and 
in part a Disraeli. The percentage of those comiionents seems to vary from Judge 
to Judge — and even in a particular Judge from time to time. 

Remitting ar^ments to be made by “friends of the court” is one device often 
helpful in preventing Such Improvident rullng.s, 

28 It has been .said (perhaps not correctly) that, on occasions, neither side men- 
tions a point because it is to the self-interest of both not to have it judicially 
decided. 

29 Of. Quong Wing v. Kirkendall, 223 U.S. 59, 64, 32 S.Ct. 192, 56 L.Ed. 350; In 
re Barnett, 2 Olr., 124 F.2(i 1005, 1006. 

30 Macaulay stated tire conventional attitude when ho said “that a tribunah will 

decide a Judicial question most fairly when it has heard two able men argue, as 
unfairly as possible, on the two opposite sides of it. . . . Sometimes, it is 

true, superior eloquence and dexterity will make the worse appear the better reason ; 
but it is at least certain that the Judge wUl be compelled to contemplate the case 
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wisely said, “Questions which merely lurk in the record, neither 
brought to the attention of the court nor ruled upon are not to be con- 
sidered as having been so decided as to constitute precedents.”'’^ 

But, no matter what is done, the problem of deciding cases so that 
decisions will not be hurtfid, as precedents, to future litigants is not too 
easy of solution. . 


B. Law Making by Refusal to FoTUm Persmsive Precedent 
LITTLE V. CHICAGO, ST. P., M. & 0. RY. CO. 

Supi'cme Court of Minnesota, 189G. G5 Minn. 48, ST N.W. 846, 60 Am.St.Rep. 421. 

Mitchell, J. This action was brought to recover damages for in- 
juries to real estate situated in Wisconsin, caused by the negligence 
of the defendant. The question presented is, can the courts of this 
state take cognizance of actions to recover damages to real estate 
lying without the state; in other words, is such an action local or 
transitory in its nature? The history of the progress of the English 
common law respecting the locality of actions will aid in determining 
how this question ought to be decided on principle. Originally, all 
actions were local. This arose out of the constitution of the old jury, 
who were but witnesses to prove or disprove the allegations of the 
parties, and hence every case had to be tried by a jury of the vicinage, 
who were presiuned to have personal knowledge of the parties as 
well as of the facts. But, as circumstances and conditions changed, 
the courts modified the rule in fact, although not in forni. For that 
purpose they invented a fiction by which a party was permitted to 
allege, under a videlicet, that the place where the contract was made 
or the transaction occurred was in any county in England. The 
courts took upon themselves to determine when this fictitious aver- 
ment should and when it should not be traversable. They would 
hold it not traversable for the purpose of defeating an action it was 
invented to sustain, but always traversable for the purpose of con- 
testing a jurisdiction not intended to be protected by the fiction. 
Those actions in which it was held not traversable came to be known 
as transitory, and those in which it was held traversable as local, ac- 
tions. Actions for personal torts, wherever committed, and upon 


under two different aspects. It is certain tliat no important consideration ■will 
altogether escape note.” Essay on History (1S2S). 

Undoubtedly, tlie u.sual two-sided contentious mode of court procedure does often 
heip to bring out most of the points. In re Barnett, supra, 124 F.2d at page 1011. 
But, for the reasons noted above, in the text, that is not what invariably happens 
In law suits. 

Moreover, there are sometimes more than “two different aspects’’ of a case 
As Demogue suggests, the “duellistic’’ nature of litigation may create a false 
duallstie attitude towards the facts or the pertinent legai rules. Demoaue loc cit 
397, 505. Of. Green, loc. cit, 27 note 2, 197, 198. ’ ’ 

31 Webster v, Fall. 266 U.S. 507, 511. 45 S.Gt. 148, 149, 69 L.Ed. 411; KVOS. Inc 
V. Associated Press, 209 U.S. 269, 279, 57 S.Gt. 197, 81 L.Ed. 183 ; Perlcins v BndL 
cott Johnson Oorp., 2 Olr., 128 P.2d 208, 216. 
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contracts (including those respecting lands) , wherever executed, were 
deemed transitory, and might be brought wherever the defendant 
could be foimd. As respects actions for injuries to real property, we 
cannot discover that it was detinitely settled in England to which 
class they belonged prior to the American Revolution. As late as 
1774, in the leading case of Mostyn v. Fabrigas, 1 Cowp. 161, 2 Smith, 
Lead.Cas.Eq. 916, Lord Mansfield, who did more than any other 
jurist to brush away those mere technicalities which had so long ob- 
structed the course of justice, referred to two cases in which he had 
held that actions would lie in England for injuries to real estate sit- 
uated abroad. In that same case he said: “Can it be doubted that ac- 
tions may be maintained here, not only upon contracts, which follow 
the persons, but for injuries done by subject to subject, where the 
whole that is prayed is a reparation in damages or satisfaction to be 
made by process against the person or his effects within the jurisdic- 
tion of the court.” While all that is there said as to actions for in- 
juries to real property is obiter, yet it clearly indicates the views of 
that great jurist on the subject. And we cannot discover that it was 
fully settled in England that actions for injuries to lands wore local 
until the decision of Doulson v. Matthews, 4 Term R. 503, in 1792, — 16 
years after the declaration of American independence. The courts 
of England seem to have finally settled down upon the rule that an 
action is transitory where the transaction on which it is founded might 
have taken place anywhere; but is local when the transaction is neces- 
sarily local, — ^that is, could only have happened in a particular place. 
As an injury to land can only be committed where the land lies, it fol- 
lowed that, according to this test, actions for such injuries were held 
to be local. As the distinction between local and transitory venues 
was abolished by the judicature act of 1873, we infer that actions for 
injuries to lands lying abroad may now be maintained in England. 
It is somewhat surprising that the American courts have generally 
given more weight to the English decisions on the subject rendered 
after the Revolution than to those rendered before, and hence have 
almost universally held that actions for injuries to lands a.re local. 
In the leading case of Livingston v. Jefferson, 1 Brock. 203, Fed.Cas. 
No.8,411, which has done more than any other to mold the law on 
the subject in this country, Chief Justice Marshall argued against 
the rule, showing that it was merely technical, founded on no sound 
principle, and often defeated justice; but concluded that it was so 
thoroughly established by authority that he was not at liberty to 
disregard it. But so unsatisfactory and unreasonable is the rule that 
since that time it has, in a number of states, been changed by stat- 
ute, and in others the courts have frequently evaded it by meta- 
physical distinctions in order to prevent a miscarriage of justice. 
Chief Justice Marshall’s own state of Virginia changed the rule by 
statute as early as 1819. Some courts have made a subtle distinc- 
tion between faults of omission and of commission. Thus in Titus 
V. Inhabitants of Frankfort, 15 Me. 89, which was an action against 
a town for damages sustained by reason of defects in a highway, it 
was held that, while highways must be local, the neglect of the de- 
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fendant to do its duty, being a mere nonfeasance, was transitory. It 
has also been held that where trespass upon land is followed by the 
asportation of timber severed from the land, if the plaintiff waives 
the original trespass, and sues simply for the conversion of the prop- 
erty so carried away, the action would become transitory. Telegraph 
Co. V. Middleton, 80 N.Y. 408; Whidden v. Seelye, 40 Me. 247. Again, 
it has been sometimes held that an action for injuries to real estate 
is transitory where the gravamen of the action is negligence, — as 
for negligently setting fire to the plaintiff’s premises. Home Ins. Co. 
V. Pennsylvania R. Co., 11 Hun, 182; Barney v. Burstenbinder, 7 Lans. 
210. In Oliio the rule has been repudiated, at least as to causes of 
action arising within the state, as being wholly unsuited to their 
condition, because under their judicial system it would result in many 
cases in a total denial of justice. Genin v. Grier, 10 Ohio, 209, Al- 
most every court or judge who has ever discussed the question has 
criticised or condemned the rule as technical, wrong on principle, and 
often resulting in a total denial of justice, and yet have considered 
themselves bound to adhere to it under the doctrine of stare decisis. 
An action for damages for injuries to real property is on principle just 
as transitory in its nature as one on contract or for a tort committed 
on the person or personal property. The reparation is purely per- 
sonal, and for damages. Such an action is purely personal, and in 
no sense real. 

Every argument founded on practical considerations against enter- 
taining jurisdiction of actions for injuries to lands lying in another 
state could be urged as to actions on contracts executed, or for per- 
sonal torts committed, out of the state, at least where the subject- 
matter of the transaction is not within the state. Take, for example, 
personal actions on contracts respecting lands which are conceded 
to be transitory. An investigation of title, of boundaries, etc., may 
be desirable, and often would be essential to the determination of the 
case, yet such considerations have never been held to render the 
actions local. Another serious objection to the rule is that under 
it a party may have a clear, legal right without a remedy where 
the wrongdoer cannot be found, and has no property, within the 
state where the land is situated. As suggested by plaintiff’s counsel, 
if the mle be adhered to, all that the one who commits an injury to 
land, whether negligently or willfuUy, has to do in order to escape 
liability, is to depart from the state where the tort was committed, 
and refrain from returning. In such case the owner of the land is 
absolutely remediless. We recognize the respect due to judicial 
precedents, and the authority of the doctrine of stare decisis; but 
inasmuch as this rule is in no sense a rule of property, and as it is 
purely technical, wrong in principle, and in practice often results in 
a totM denial of justice, and has been so generally criticised by eminent 
jurists, we do not feel bound to adhere to it, notvwthstanding the great 
array of judicial decisions in its favor. If the courts of England, 
generations ago, were at liberty to invent a fiction in order to change 
the ancient rule that all actions were locals and then fix their own 
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limitations to the application of the fiction, we cannot see why the 
courts of the present day should deem themselves slavishly bound 
by those limitations. 

It is suggested that the statutes of this state, in conformity to the 
old rule, make actions for injuries to real property local. Gen.St. 
1894, §§ 5182, 5183. This is true, and, strangely enough, in 1885, 
the legislature went so far as to provide that, if the county designated 
in the complaint is not the proper one, the court should have no ju- 
risdiction of the action. But this statute has no application to causes 
of action arising out of the state. While it settles the rule, and in- 
dicates the policy of this state as to actions for injuries to real prop- 
erty within the state, we do' not think it ought to have any weight 
in determining what the rule should be as to causes of action arising 
out of the state, which can have no local venue here under the pro- 
visions of the statute. It does noi appear whether the plaintiff lives 
in this state or in Wisconsin, but this is immaterial, for the place 
of his residence cannot affect the nature of the action. It is also 
true that in this particular case jurisdiction of the defendant could 
be obtained in Wisconsin, but this fact is likewise immaterial, and 
for the same reason. Order reversed. 

Buck, J. I dissent. The doctrine laid down in the foregoing opinion 
is conceded to be against the great weight of judicial authority, and, 
according to my view, is unsound in principle, and contrary to a wise 
public policy. ... I prefer that the rule should be that for 
injuries to real property the jurisdiction of our courts should only 
be co-extensive with its territorial sovereignty. This doctrine, which 
is so strongly imbedded in the common law and judicial authorities 
of the country, is further adhered to by our own statute, which pro- 
vides that actions for injuries to real property shall be brought in 
the county where the subject of the action is situated, and prohibits 
the court from having jurisdiction if brought in any other county. 
Gen.St.l894, § 5183. Thus we have a legislative recognition of the 
doctrine that actions for injuries to real estate are local. If there is 
any implication arising from legislative enactments as to the juris- 
diction of courts to try actions for injury to real estate elsewhere, 
it would be against the contention of the plaintiff. The statute makes 
no distinction between trespass to lands within and without the state. 
It does not make the action for trespass to lands outside the state 
transitory. There is no warrant in the language of the constitution 
or statute which justifies the majority opinion, and, if sound, it must 
rest upon some other foundation than is to be found in the letter of 
the law. It is a rule which is more favorable to the plaintiff than 
the defendant. The former can select his own forum; the latter is 
helpless. No change of venue can be granted, because none is au- 
thorized. .... 
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G. Law Making in the United States hy Ov^r-Buling Precedent 
ERIE RAILROAD CO. v. TOMPKINS 

Supreme Court of the UniLcd Slates, 1038. 

304 U.S. 64, 58 S.Gt, 817, 82 L.EO. 1188, 114 A.L.R. 1487. 

Mr. Justice Brandbis delivered the opinion of the Court. 

The question for decision is whether the oft-challenged doctrine of 
Swift V. Tyson ^ shall now be disapproved. 

Tompkins, a citizen of Pennsylvania, was injured on a dark night 
by a passing freight train of the Erie Railroad Company while walking 
along its right of way at Hughestown in that state. He claimed that 
the accident occurred through negligence in the operation, or main- 
tenance, of the train; that he was rightfully on the premises as licen- 
see because on a commonly used beaten footpath which ran for a 
short distance alongside the tracks; and that he was struck by some- 
thing which looked like a door projecting from one of the moving cars. 
To enforce that claim he brought an action in the federal court for 
Southern New York, which had jurisdiction because the company is a 
corporation of that state. It denied liability; and the case was tried 
by a jury. 

The Erie insisted that its duty to Tompkins was no greater than 
that owed to a trespasser. It contended, among other things, that its 
duty to Tompkins, and hence its liability, should be determined in ac- 
cordance with the Pennsylvania law; that under the law of Pennsyl- 
vania, as declared by its highest court, persons who use pathways 
along the railroad right of way — ^that is, a longitudinal pathway as 
distinguished from a crossing — are to be deemed trespassers; and 
that the railroad is not liable for injuries to undiscovered trespassers 
resulting from its negligence, unless it be wanton or willful. Tomp- 
kins denied that any such rule had been established by the decisions 
of the Pennsylvania courts; and contended that, since there was no 
statute of the state on the subject, the railroad’s duty and liability is 
to be determined in federal courts as a matter of general law. 


11842, 16 Pet. 1, 10 L.Bcl. 865. Leading cases applying Uie doctrine are collected 
in Blade & Wlilte Taxicab, etc., Co. v. Brown & Yellow Taxicab, etc,, Co., 276 
U.S. 618, 530, 631, 48 S.Gt. 404, 407, 408, 72 L.Ed. 681, 67 A.L.E. 426. Dissent from 
its application or extension was expressed as early as 1845 by Mr. Justice McKinley 
(and Mr. Chief Justice Taney) in Lane v. Vick, 3 How. 464, 477, 11 L.Bd. ^1. Dis- 
sentizig opinions were also written by Mi-. Justice Daniel in Rowan r. Runnels. 5 
How. 134, 140, 12’L.Hd. 85; by Mr. Justice Nelson in Williamson t. Berry, 8 How. 
495, 650, 558, 12 L.Ed. 1170; by Mr. Justice Campbell in Pease v. Peck, 18 How. 
605, 699, 600, 15 L.Ed. 618 ; and by Mr, Justice Miller in Gelpcke v. City of Dubuque 
1 Wall. 176, 207, 17 L.Ed. 620, and U. S. ex rel. Butz y. City of Muscatine, 8 Wall! 
675, 585, 19 L.Ed. 490. Vigorous attack upon the entire docti-ine was made by Mr. 
Justice Field in. Baltimore & Ohio R. R. Go. v. Baugh, 149 U.S. 368, 390, 13 B.Ot, 
914, 37 L.Ed. 772, and by Mr. Justice Holmes in Kuhn y. Fairmont Coal Co., 215 
U.S. 349, 370, 30 S.Gt. 140, 54 L.Ed. 228, and in the Taxicab Case, 276 U.S. 618, 
at page 632, 48 S.OL 404, 408, 72 L.Ed. 681, 67 A.L.R. 426. 



42 


Judicial and Legislative Processes Compared Cil 1 


The trial judge refused to rule that the applicable law precluded 
recovery. The jury brought in a verdict of $30,000; and the judg- 
ment entered thereon was allinned by the Circuit Court of Appeals, 
which held (2 Cir., 90 F.2d 603, 604) , that it was unnecessary to con- 
sider whether the law of Pennsylvania was as contended, because the 
question was one not of local, but of general, law, and that “upon ques- 
tions of general law the federal courts are free, in absence of a loctil 
statute, to exercise their independent judgment as to what the law 
is; and it is well settled that the question of the responsibility of a 
I’ciilroad for injuries caused by its servants is one of general law. 

. Where the public has made open and notorious use of a 
railroad right of way for a long period of time and without objection, 
the company owes to persons on such permissive pathway a duty of 
care in the operation of its trains. . . . It is likewise generally 

1 ‘ecognized law that a jury may find that negligence exists toward a 
pedestrian using a permissive path on the railroad right of way if he 
is hit by some object projecting from the side of the train.” 

The Erie had contended that application of the Pennsylvania rule 
was required, among other things, by section 34 of the Federal Judi- 
ciary Act of September 24, 1789, c. 20, 28 U.S.C. § 725, 28 U.S.C.A. 
§ 725, which provides: “The laws of the several States, except where 
the Constitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in trials at 
common law, in the courts of the United States, in cases whex’e they 
apply.” 

Because of the importance of the question whether the federal court 
was free to disregard the alleged rule of the Pennsylvania common 
law, we granted certiorari. 302 U.S. 671, 58 S.Ct. 50, 82 L.Ed. 518. 

First. Swift v. Tyson, 16 Pet. 1, 18, 10 L.Ed. 865, held that federal 
courts exercising jurisdiction on the ground of diversity of citizenship 
need not, in matters of general jurisprudence, apply the unwritten law 
of the state as declared by its highest court; that they are free to ex- 
ercise an independent judgment as to what the common law of the 
state is — or should be; and that, as there stated by Mr. Justice Story, 
“the true interpretation of the 34th section limited its application to 
state laws, strictly local, that is to say, to the positive statutes of the 
state, and tlie construction thereof adopted by the local tribunals, and 
to rights and titles to things having a permanent locality, such as the 
rights and titles to real estate, and other matters immovable and intm- 
territorial in their nature and character. It never has been supposed 
by us, that the section did apply, or was designed to apply, to ques- 
tions of a more general nature, not at all dependent upon local stat- 
utes or local usages of a fixed and permanent operation, as, for ex- 
ample, to the construction of ordinaiy contracts or other written in- 
struments, and especially to questions of general commercial law, 
where the state tribunals are called upon to perform the like functions 
as ourselves, that is, to ascertain, upon general reasoning and legal 
analogies, what is the true exposition of the contract or instrument, 
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or what is the just rule furnished by the principles of commercial law 
to govern the case.” 

The Court in applying the rule of section 34 to equity cases, in Ma- 
son V. United States, 260 U.S. 545, 559, 43 S.Ct. 200, 204, 67 L.Ed. 
396, said: “The statute, however, is merely declarative of the rule 
which would exist in the absence of the statute.” ® The federal courts 
assumed, in the broad field of “general law,” the power to declare 
rules of decision which Congress was confessedly without power to en- 
act as statutes. Doubt was repeatedly expressed as to the correctness 
of the construction given section 34,* and as to the soundness of the 
rule which it introduced.*^ But it was the more recent research of a 
competent scholar, who examined the original document, which es- 
tablished that the construction given to it by the Court was erroneous; 
and that the purpose of the section was merely to make certain that, 
in all matters except those in which some federal law is controlling, 
the federal courts exercising jurisdiction in diversity of citizenship 
cases would apply as their rules of decision the law of the state, un- 
written as well as written.® 

Criticism of the doctrine became widespread after the decision 
of Black & White Taxicab & Transfer Co, v. Brown & Yellow Taxicab 
& Transfer Co., 276 U.S. 518, 48 S.Ct. 404, 72 L.Ed. 681, 57 A.L.R. 
426.® There, Brown & Yellow, a Kentucky corporation owned by 
Kentuckians, and the Louisville & Nashville Railroad, also a Ken- 


2 In Hawkins t. Barney's Lessee, 5 Pet. 457, 464, 8 L.Ed. 100, It was stated that 
section 34 “has been uniformly held to be no more than a declaration o£ what the 
law would have been without it: to wit, that the lex loci must be the goveming- 
rule of private right, under whatever jurisdiction private light comes to he exam- 
ined.” See, also, Bank of Hamilton v. Dudley’s Lessee, 2 Pet. 492, 625, 7 L.Ed. 406. 
Compare Jackson v. Chew, 12 W'heat. 163, 162, 1G8, 6 L.Ed. 6^; Livingston v. 
Moore, 7 Pet. 460, 642, 8 L.Ed. 751, 

3 Pepper, The Border Land of Federal and State Decisions (1889) 57 ; Gray, The 
Nature and Sources of Law (1900 ed.) §§ 533, 534; Trickett, Non-Federal Imw 
Administered in Federal Courts (1906) 40 Ain.L.Ilcv. SIO, 821-824. 

4 Street, Is There a General Commercial Law of tiie United States (1873) 21 Am . 
L.Beg. 473; Hornblower, Conflict between State and Federal Decisions (ISSO) 14 
Am.L.Rov. 211 ; Meigs, Decisions of the Federal Courts on Questions of State 
Law (1882) 8 So.L.Bev. (n.s.) 452, (1911) 45 Am.L.Eev. 47 ; Heiskell, Conflict between 
Federal and State Decisions (1882) 16 Am.L.Eev. 743 ; Eand, Swift v. Tyson versus 
Gelpeke v. Dubuque (1896) 8 Hai-v.L.Kev. 328, 341-343 ; Mills, Should Federal 
Courts Ignore State Law.s (1900) 34 Am.L.Eev, 51 ; Carpenter, Court Decisions and 
the Common Law (1917) 17 Col.L.Kev. 693, 602, 603. 

6 Charles Warren, New Light on the History of tire Federal Judiciary Act of 
1780 (1023) 37 Harv.L.Eev. 49, 61-52, 81-88, 108. 

0 Shelton, ConcuiTcnt Jurisdiction — 'Its Necessity and its Dangers (1028) 15 Va., 
L.Eev. 137 ; Frankfurter, Distribution of Judicial Power Between Federal and 
State Ooni-ts (1928) 13 Oom.L.Q. 409, 524-530; Johnson, State Law and tbe Federal 
Courts (1929) 17 Ky.L.J. 365; Fordham, The Federal Courts and the Construction 
of Uniform State Laws (1920) 7 N.O.L.Rev. 423 ; Dobie, Seven Implications of Swift 
V. Tyson (1930) 16 Va,L,Eev. 225 ; Dawson, Conflict of Decisions between State and 
Federal Comfls in Kentucky, and the Eemedy (1931) 20 Ky.L.J. 1; Campbell, Is 
Swift V. Tyson on Argument for or against Abolishing Diversity of Citizenship 
Jurisdiction (1032) 18 A.B.A.J. 809; Ball, Eevislon of Federal Diversity Jurisdic- 
tion (1933) 28 Ill.L.Eev. 356, 862r-304; Fordham, Swift v. Tyson and the Constmiction 
of State Statutes (1935) 41 W.Va.L.Q, 131. 
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tucky corporation, wished that tlie former should have the exclusive 
privilege of soliciting passenger and baggage IransportaLion at the 
Bowling Green, Ky., railroad station; and that the Black & White, 
a competing Kentucky corporation, should bo prevented from inter- 
fering with that privilege. Knowing that such a contract would bo 
void under the common law of Kentucky, it was arranged that the 
Brown & Yellow reincorporate under the law of Tennessee, and that 
the contract with the railroad should be executed there. The suit 
was then brought by the Tennessee corporation in the federal court 
for Western Kentucky to enjoin competition by the Black & White; 
an injunction issued by the District Court was sustained by the Court 
of Appeals; and this Court, citing many decisions in which the doc- 
trine of Swift V. Tyson had been applied, affirmed the decree. 

Second. Experience in applying the doctrine of Swift v. Tyson, 
had revealed its defects, political and social; and the benefits ex- 
pected to flow from the rule did not accrue. Persistence of state 
courts in their own opinions on questions of common law prevented 
uniformity; ’ and the impossibility of discovering a satisfactory line 
of demarcation between the province of general law and that of local 
law developed a new well of uncertainties.® 

On the other hand, the mischievous results of the doctrine had be- 
come apparent. Diversity of citizenship jurisdiction was conferred 
in order to prevent apprehended discrimination in state courts against 
those not citizens of the state. Swift v. Tyson introduced grave dis- 
crimination by noncitizens against citizens. It made rights enjoyed 
under the unwritten “general law” vary according to whether enforce- 
ment was sought in the state or in the federal court; and the priv- 
ilege of selecting the court in which the right should be determined 
was conferred upon the noncitizen.® Thus, the doctrine rendered 
impossible equal protection of the law. In attempting to promote 


"3 Compare Mr. Justice Miller In Gelpcfee v. City of Dubuque, 1 Wall. 175, 209, 17 
r..lT;cl. 520. The conflicts listed In Holt, The Concurrent Jurisdiction of the Federal 
und State Courts (1888) 160 et seq. cover twenty-eight pages. See, also. Frankfurter, 
supra note 6, at 524-530 ; Dawson, supra note 6 ; Note, Aftermath of the Supremo 
Court’s Stop, Look and Listen Rule (1930) 43 Hai-v.L.Rev, 926 ; cf. Yntema and 
Jaffln, PrelinilnaTy Analysis of Concurrent Jurisdiction (1931) 79 H. of Pa.L.Rev. 
S69, 881-886. Moreover, as pointed out by Judge Augustus N. Hand in Cole v, Penn- 
sylvania B. Co., D.O., 43 F.2d 953, 950. 957, 71 A.L.R. 1096, decisions of this Court 
on common-lavf questions are less likely than formerly to promote uniformity. 

8 Compare 2 Warren, The Supreme Court in United States History, Eev.Ed.l935, 
89: ''Probably no decision of the Court has ever given rise to more uncertainty 
as to legal rights; and though doubtless intended to promote unifonnity In the 
operation of business transactions, its chief effect has been to render it difflcult for 
business men to know in advance to what particular topic the Court would apply 
the doctrine. * * * ” TUe Federal Digest through the 1937 volume, lists nearly 
1,000 decisions involving the distinction between questions of general and of 
local law, 

a It was even possible for a nonresident plaintiff defeated on a point of law In the 
highest court of a State nevertheless to win out by taking a nonsuit and renewing 
the controversy In the federal court. Compare Gardner v. Michigan Cent. H.. E, 
Co., 150 U.S. 349, 14 S.Ot. 140, 37 L.Ed. 1107 ; Harrison y. Foley, 8 Oir., 206 F. 57 ; 
Interstate Realty & Inv. Co. v. Bibb County, 5 Oir., 293 P. 721 ; see Mills, supra 
note 4, at 52. 
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uniformity of law throughout the United States, the doctrine had 
prevented uniformity in the administration of the law of the state. 

The discrimination resulting became in practice far-reaching. This 
resulted in part from the broad province accorded to the so-called 
“general law” as to which federal courts exercised an independent 
judgment.^® In addition to questions of purely commercial law, “gen- 
eral law” was held to include the obligations under contracts entered 
into and to be performed within the state, the extent to which a car- 
rier operating within a state may stipulate for exemption from lia- 
bility for his own negligence or that of his employee; the liability 
for torts committed within the state upon persons resident or prop- 
erty located there, even where the question of liability depended upon 
the scope of a property right conferred by the state; and the right 
to exemplary or punitive damages. Furthermore, state decisions con- 
struing local deeds, mineral conveyances, and even devises of real 
estate, were disregarded. 

In part the discrimination resulted from the wide range of persons 
held entitled to avail themselves of the federal rule by resort to the 
diversity of citizenship jurisdiction. Through this jurisdiction in- 
dividual citizens ■willing to remove from their own state and become 
citizens of another might avail themselves of the federal rule. And, 
without even change of residence, a corporate citizen of the state 
could avail itself of the federal rule by reincorporating under the 
laws of another state, as was done in the Taxicab Case. 

The injustice and confusion incident to the doctrine of Swift v. 
Tyson have been repeatedly urged as reasons for abolishing or lim- 
iting diversity of citizenship jurisdiction.*® Other legislative relief 
has been proposed.*^ If only a question of statutory construction 
were involved, we should not be prepared to abandon a doctrine so 
widely applied throughout nearly a century.** But the unconstitu- 
tionality of the course pursued has now been made clear, and compels 
us to do so. 


10 Eor a recent smvey of the scope of tlie doctrine, see Sharp & Brennan, The 
Application of the Doctrine of Swift t. Tyson since 1900 (1929) 4 Ind.L.J. 387. 

[Footnotes 11 to 19 are omitted, Ed.] 

20 See, e.g.. Hearings Befoi'e a Subcommittee of the Senate Committee on the 
Judiciary on S. 937, S. 939, and S. 3243, 72d Cong., 1st Sess. (1932) 0-8; Hearing 
Before the House Committee on the Judiciary on H.R. 10394, H.K. 4520, and H.K. 
11508, 72d Cong., 1st Sess., ser. 12 (1932) 97-104; Sen.Eep. No. 530, 72d Cong., 1st 
Sess. (1032) 4-6; Collier, A Plea Against Jurisdiction Because of Diversity (1913) 76 
Cent.L.J. 203, 264, 206; Pranlsfnrter, supra note 0; Bail, supra, note 6; Warren, 
■Corporations and Diversity of Citizenship (1933) 19 Va.L.Rev. 661, 086. 

21 Thus, bills which would abrogate the doctrine of Swift v. Tyson liave been 
introduced. S. 4333, 70tli Cong., 1st Sess. ; S. 06, 71st Cong., 1st Sess. ; H.E. 8094, 
72d Cong., 1st Sess. See, also. Mills, supra, note 4, at 68, 69; Doble, supra, note 
6, at 241 ; Frankfurter, supra, note 6, at 530; Campbell, supra, note 6, at 811. State 
statutes on conflicting questions of “general law” have also been suggested. See 
Helskell, supra, note 4, at 760 ; Dawson, supra, note 0 ; Dobie, supra, note 6, at 241. 

22 The doctrine has not been without defenders. [Citing articles from legal 
periodicals. Ed.] 
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Third. Except in matters governed by the Federal Const itui ion 
or by acts of Congress, the law to be applied in any case is the law 
of the state. And whether the law of the state shall bo declared by 
its Legislature in a statute or by its highest court in a decision is not 
a matter of federal concern. There is no federal general common 
law. Congress has no power to declare substantive rules of common 
law applicable in a state whether they be local in their nature or 
“general,” be they commercial law or a part of the law of torts. And 
no clause in the Constitution purports to confer such a power upon 
the federal courts. As stated by Mr. Justice Field when protesting 
in Baltimore & Ohio R. R. Co. v. Baugh, 149 U.S. 368, 401, 13 S.Ct. 
914, 927, 37 L.Ed. 772, against ignoring the Ohio common law of fel- 
low-servant liability; I am aware that what has been termed the 
general law of the country — ^which is often little less than what the 
judge advancing the doctrine thinks at the time should be the gen- 
eral law on a particular subject — has been often advanced in judicial 
opinions of this court to control a conflicting law of a state. I admit 
that learned judges have fallen into the habit of repeating this doc- 
trine as a convenient mode of brushing aside the law of a state in 
conflict with their views. And I confess that, moved and governed 
by the authority of the great names of those judges, I have, myself, 
in many instances; unhesitatingly and confidently, but I think now 
erroneously, repeated the same doctrine. But, notwithstanding the 
great names which may be cited in favor of the doctrine, and not- 
withstanding the frequency with which the doctrine has been reiter- 
ated, there stands, as a perpetual protest against its repetition, the 
constitution of the United States, which recognizes and preserves the ■ 
autonomy and independence of the states, — independence in their leg- 
islative and independence in their judicial departments. Supervision 
over either the legislative or the judicial action of tlie states is in 
no case permissible except as to matters by the constitution specifi- 
cally authorized or delegated to the United States. Any interference 
with either, except as thus permitted, is an invasion of the authority 
of the state, and, to that extent, a denial of its independence.” 

The fallacy underlying the rule declared in Swift v. Tyson is made 
clear by Mr. Justice Holmes.®* The doctrine rests upon the assump- 
tion that there is “a transcendental body of law outside of any par- 
ticular State but obligatory within it unless and until changed by 
statute,” that federal courts have the power to use their judgment 
as to what the rules of common law are; and that in the federal 
courts “the parties are entitled to an independent judgment on mat- 
ters of general law”; 

“But law in the sense in which courts speak of it today does not 
exist without some definite authority behind it. The common law 
so far as it is enforced in a State whether called common law or not, 


23 Kuhn V. Eaiwnont Coal Co., 215 U.S. 349, 370-372, 30 S.Ct. 140, 64 L.Ed. 228 ; 
Black & White Taxicab, etc., Co. v. Brown & yellow Taxicab, etc., Co., 276 U.S. 
518, 532-636, 48 S.Ct. 404, 408, 409, 72 L.Ed. 881, 67 A.L.E. 426. 
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is not the common law generally but the law of that State existing 
by the authority of that State without regard to what it may have 
been in England or anywhere else. . 

"The authority and only authority is the State, and if that be so, 
the voice adopted by the State as its own [whether it be of its Leg- 
islature or of its Supreme Court] should utter the last word.” 

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes said, 
“an unconstitutional assumption of powers by the Courts of the United 
States which no lapse of time or respectable array of opinion should 
make us hesitate to correct,” In disapproving that doctrine we do 
not hold unconstitutional section 34 of the Federal Judiciary Act of 
1789 or any other act of Congress. We merely declare that in apply- 
ing the doctrine this Court and the lower courts have invaded rights 
which in our opinion are reserved by the Constitution to the several 
states. 

Fourth. The defendant contended that by the common law of 
Pennsylvania as declared by its highest court in Falchetti v. Pennsyl- 
vania R, Co., 307 Pa. 203, 160 A. 859, the only duty owed to the plain- 
tiff was to refrain from willful or wanton injury. The plaintiff denied 
that such is the Pennsylvania law. In support of their respective con- 
tentions the parties discussed and cited many decisions of the Supreme 
Court of the state. The Circuit Coux’t of Appeals ruled that the ques- 
tion of liability is one of general law; and on that ground declined 
Lo decide the issue\)f state law. As we hold this was error, the judg- 
ment is reversed and the case remanded to it for further proceedings 
in conformity with our opinion. 

Reversed. 

Mr. Justice Cardozo took no part in the consideration or decision 
of this case. 

Mr. Justice Butler (dissenting) .... 

The opinion just announced states that: “The question for deci- 
sion is whether the oft-challenged doctrine of Swift v. Tyson [1842, 
16 Pet. 1, 10 L.Ed. 865] shall now be disapproved.” 

That case involved the construction of the Judiciary Act of 1789, 
§ 34, 28 U.S.C.A. § 725; “The laws of the several States, except where 
the Constitution, treaties, or statutes of the United States otherwise 
require or provide, shall be regarded as rules of decision in trials at 
common law, in the courts of the United States, in cases where they 
apply.” Expressing the view of all the members of the Court, Mr. 
Justice Story said (16 Pet. 1, at page 18, 10 L.Ed. 865) : “In the 
ordinary use of language, it will hardly be contended, that the deci- 
sions of courts constitute laws. They are, at most, only evidence of 
what the laws are, and are not, of themselves, laws. They are often 
reexamined, reversed, and qualified by courts themselves, whenever 
they are found to be either defective, or ill-founded, or otherwise in- 
correct. The laws of a state are more usually understood to mean 
the rules and enactments promulgated by the legislative authority 
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thereof, or long-established local customs having the force of laws. 
In all the various cases, which have hitherto coma hcjorc us for (h'ci- 
sion, this court have uniformly supposed, that the ti'uc interpreta- 
tion of the 34th section limited its application to stale laws strictly 
local, that is to say, to the positive statutes of the state, and the con- 
struction thereof adopted by the local tribunals, and to rights and 
titles to things having a permanent locality, such as the rights and 
titles to real estate, and other matters immovable and intraterritorial 
in their nature and character. It never has been su-pposed by us, that 
the section did apply, or was designed to apply, to questions of a more 
general nature, not at all dependent upon local statutes or local usages 
of a fixed and permanent operation, as, for example, to the construc- 
tion of ordinary contracts or other written instruments, and especially 
to questions of general commercial law, where the state tribunals are 
called upon to perform the like functions as ourselves, that is, to as- 
certain, upon general reasoning and legal analogies, what is the true 
exposition of the contract or instrument, or what is the just rule fur- 
nished by the principles of commercial law to govern the case. And 
we have not now the slightest difficulty in holding, that this section, 
upon its true intendment and construction, is strictly limited to local 
statutes and local usages of the character before stated, and does not 
extend to contracts and other instrummts of a commercial nature, 
the true interpretation and effect whereof are to be sought, not in 
the decisions of the local tribunals, but in the gepcral principles and 
doctrines of commercial jurisprudence. Undoubtedly, the decisions 
of the local tribunals upon such subjects are entitled to, and will re- 
ceive, the most deliberate attention and respect of this court; but 
they cannot furnish positive rules or conclusive authority, by which 
our own judgments are to be bound up and governed,” (Italics 
added.) 

The doctrine of that case has been followed by this Court in an un- 
broken line of decisions. So far as appears, it was not questioned 
until more than 50 years later, and then by a single judge.^ Baltimore 
& 0. Railroad Co. v. Baugh, 149 U.S. 368, 390, 13 S.Ct. 914, 37 L. 
Ed. 772. In that case, Mr. Justice Brewer, speaking for the Court, 
truly said (149 U.S. 368, at page 373, 13 S.Ct. 914, 916, 37 L.Ed. 772) : 
‘‘Whatever differences of opinion may have been expressed have not 
been on the question whether a matter of general law should be set- 
tled by the independent judgment of this court, rather than through 
an adherence to the decisions of the state courts, but upon the other 
question, whether a given matter is one of local or of general law.” 


iMr. Justice Meld filed a dissenting opinion, several sentences of which are 
quoted in the decision just announced. The dissent failed to impress any of his 
a-ssoeiates. It assumes that adherence to section 34 as constraecl involves a super- 
vision over legislative or judicial action of the states. There is no foundation for 
that suggestion. Clearly, the dissent of the learned Justice rests upon misappre- 
hension of the rule. He joined in applying the doctrine for more than a quarter 
of a century before his dissent. The reports do not disclose that he objected to it 
in any later case. Of. Oahes v. Mase, 165 U.S. 363, 17 S.C5L. 345, 4i L Ed. 746. 
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And since that decision, the division of opinion in this Court has 
been of the same character as it was before. In 1910, Mr. Justice 
Holmes, speaking for himself and two other Justices, dissented from 
the holding that a court of the United States was bound to exercise 
its own independent judgment in the construction of a conveyance 
made before the state courts had rendered an authoritative decision 
as to its meaning and effect. Kuhn v. Fairmont Coal Co., 215 U.S. 
349, 30 S.Ct. 140, 54 L.Ed. 228. But that dissent accepted (215 U. 
S. 349, at page 371, 30 S.Ct. 140, 54 L.Ed. 228) as “settled” the doc- 
trine of Swift V. Tyson, and insisted (215 U.S. 349, at page 372, 30 
S.Ct. 140, 54 L.Ed. 228) merely that the case under consideration 
was by nature and necessity peculiarly local. 

Thereafter, as before, the doctrine was constantly applied.® In 
Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 
518, 48 S.Ct. 404, 72 L.Ed. 681, 57 A.L.R. 426, three judges dissented. 
The writer of the dissent, Mr. Justice Holmes said, however (276 U. 
S. 518, at page 535, 48 S.Ct. 404, 409, 72 L.Ed. 681, 57 A.L.R. 426) : 
“I should leave Swift v. Tyson undisturbed, as I indicated in Kuhn 
V. Fairmont Coal Co., but I would not allow it to spread the assumed 
dominion into new fields.” 

No more unqualified application of the doctrine can be found than 
in decisions of this Court speaking through Mr. Justice Holmes. 
United Zinc Co. v. Britt, 258 U.S. 268, 42 S.Ct. 299, 66 L.Ed. 615, 36 
A.L.R. 28; Baltimore & O. R. R. Co. v. Goodman, 275 U.S. 66, 70, 
48 S.Ct. 24, 25, 72 L.Ed. 167, 56 A.L.R. 645. Without in the slightest 
departing from that doctrine, but implicitly applying it, the strictness 
of the rule laid down in the Goodman Case was somewhat ameliorated 
by Pokora v. Wabash Ry. Co., 292 U.S. 98, 54 S.Ct. 580, 78 L.Ed. 1149, 
91 A.L.R. 1049. 

Whenever possible, consistently with standards sustained by reason 
and authority constituting the general law, this Court has followed 
applicable decisions of state courts. . . . Unquestionably, the 

determination of the issues of negligence and contributory negligence 
upon which decision of this case depends are questions of general 
law. . 

While amendments to section 34 have from time to time been sug- 
gested, the section stands as originally enacted. Evidently Congress 
has intended throughout the years that the rule of decision as con- 
strued should continue to govern federal courts in trials at common 
law. The opinion just announced suggests that Mr. Warren’s research 
has established that from the beginning this Court has erroneously 
construed section 34. But that author’s "New Light on the History 
of the Federal Judiciary Act of 1789” does not purport to be au- 
thoritative, and was intended to be no more than suggestive. The 


2 In Salem Oo. v. Manufacturers’ Co., 264 U.S. 182, at page 200, 44 S.Ct. 2G6, 
271, 68 L.Ed. 62S, 31 A.L.B. 887, Mr. Justice Holmes and Mr. Justice Brandeis 
concurred in the judgment of the Court upon a question of general law on the 
ground that the rights of the parties were governed by state law. 
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weight to be given to his discovery has never been discussed at this 
bar. Nor does the opinion indicate the ground disclosed by the re- 
search. In his dissenting opinion in the Ta.\icab Case, Mr. Justice 
Holmes referred to Mr. Warren’s work, but failed to persuade the 
Court that “laws” as used in section 34 included varying and possibly 
ill-considered rulings by the courts of a state on questions of common 
law. See, e. g., Swift v. Tyson, supra, 16 Pet. 1, 16, 17, 10 L.Ed. 865. 
It well may be that, if the Court should now call for argument of coun- 
sel on the basis of Mr. Warren’s research, it would adhere to the con- 
struction it has always put upon section 34. Indeed, the opinion in 
this case so indicates. For it declares: “If only a question of statu- 
tory construction were involved, we should not be prepared to aban- 
don a doctrine so widely applied throughout nearly a century. But 
the unconstitutionality of the course pursued has now been made 
cle.ar and compels us to do so.” This means that, so far as concerns 
the rule of decision now condemned, the Judiciary Act of 1789, passed 
to establish judicial courts to exert the judicial power of the United 
States, and especially section 34 of that act as construed, is uncon- 
stitutional; that federal courts are now bound to follow decisions of 
the courts of the state in which the controversies arise; and that 
Congress is powerless otherwise to ordain. It is hard to foresee the 
consequences of the radical change so made. Our opinion in tho 
Taxicab Case cites numerous decisions of this Court which serve in 
part to indicate the field from which it is now intended forever to 
bar the federal courts. It extends to all matters of contracts and 
torts not positively governed by state enactments. Counsel search- 
ing for precedent and reasoning to disclose common-lavy principles on 
which to guide clients and conduct litigation erne by this decision told 
that as to all of these questions the decisions of this Court and other 
federal courts are no longer anywhere authoritative. 

This Court has often emphasized its reluctance to consider consti- 
tutional questions and that legislation wDl not be held invalid as re- 
pugnant to the fundamental law if the case may be decided upon any 
other ground. In view of grave consequences liable to result from 
erroneous exertion of its power to set aside legislation, the Court 
should move cautiously, seek assistance of counsel, act only after 
ample deliberation, show that the question is before the Court, that 
its decision cannot be avoided by construction of the statute assailed 
or otherwise, indicate precisely the principle or provision of the Con- 
stitution held to have been transgressed, and fully disclose the rea- 
sons and authorities found to warrant the conclusion of invalidity. 
These safeguards against the improvident use of the great power 
to invalidate legislation are so well-grounded and familiar that state- 
ment of reasons or citation of authority to support them is no longer 
necessary. . 

So far as appears, no litigant has ever challenged the power of Con- 
gress to establish the rule as construed. It has so long endured that 
its destruction now without appropriate deliberation cannot be jus- 
tified. There is nothing in the opinion to suggest that consideration 

Riiad & MacDostai-d U.0.B.liEO. 
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of any constitutional question is necessary to a decision of the case. 
By way of reasoning, it contains nothing that requires the conclusion 
reached. Admittedly, there is no authority to support that conclu- 
sion. Against the protest of those joining in this opinion, the Court 
declines to assign the case for reargument. It may not justly be as- 
sumed that the labor and argument of counsel for the parties would 
not disclose the right conclusion and aid the Court in the statement 
of reasons to support it. Indeed, it would have been appropriate to 
give Congress opportunity to be heard before devesting it of power 
to prescribe rules of decision to be followed in the courts of the United 
States. See Myers v. United States, 272 U.S. 52, 176, 47 S.Ct. 21, 
45, 71 L.Ed. 160. 

The course pursued by the Court in this case is repugnant to the 
Act of Congress of August 24, 1937, 50 Stat. 751, 28 U.S.C.A. §§ 17 
and note, 349a, 380a and note, 401. It declares that: “Whenever 
the constitutionality of any Act of Congress affecting the public 
interest is drawn in question in any court of the United States in any 
suit or proceeding to which the United States, or any agency thereof, or 
any officer or employee thereof, as such officer or employee, is not a 
party, the court having jurisdiction of the suit or proceeding shaU cer- 
tify such fact to the Attorney General. In any such case the court shall 
permit the United States to intervene and become a party for presenta- 
tion of evidence (if evidence is otherwise receivable m such suit or pro- 
ceeding) and argument upon the question of the constitutionality of 
such Act. In any such suit or proceeding the United States shall, sub- 
ject to the applicable provisions of law, have all the rights of a party 
and the liabilities of a paiTy as to court costs to the extent necessary 
for a proper presentation of the facts and law relating to the constitu- 
tionality of such Act.” Section 1, 28 U.S.C.A. § 401. That provision 
extends to this Court. Section 5, 28 U.S.C.A. § 380a note. If de- 
fendant had applied for and obtained the writ of certiorari upon the 
claim that, as now held. Congress has no power to prescribe the rule 
of decision, section 34 as construed, it would have been the duty of 
this Court to issue the prescribed certificate to the Attorney General 
in order that the United States might intervene and be heard on the 
constitutional question. Within the purpose of the statute and its 
true intent and meaning, the constitutionality of that measure has 
been “drawn in question.” Congress intended to give tlie United 
States the right to be heard in every case involving constitutionality 
of an act affecting the public interest. In view of the rule that, in 
the absence of challenge of constitutionality, statutes will not here 
be invalidated on that ground, the Act of August 24, 1937 extends 
to cases where constitutionality is first "drawn in question” by the 
Court. No extraordinary or unusual action by the Court after sub- 
mission of the cause should be permitted to frustrate the wholesome 
purpose of that act. The duty it imposes ought here to be willingly 
assumed. If it were doubtful whether this case is within the scope 
of the act, the Court should give the United States opportunity to 
intervene and, if so advised, to present argument on the constitutional 
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question, for undoubtedly it is one of great public importance. That 
would be to construe the act according to its meaning. 

The Court’s opinion in its first sentence defines the question to 
be whether the doctrine of Swift v. Tyson shall now be disapproved; 
it recites (third page, 58 S.Ct. 819) that Congress is without power 
to prescribe rules of decision that have been followed by federal courts 
as a result of the construction of section 34 in Swift v. Tyson and 
since; after discussion, it declares (seventh page, 58 S.Ct, 822) that 
“the unconstitutionality of the course pursued [meaning the rule of 
decision resulting from that construction] . . . compels’’ aban- 

donment of the doctrine so long applied; and then near the end of 
the last page, 58 S.Ct. 823, the Court states that it does not hold 
section 34 unconstitutional, but merely that, in applying the doctrine 
of Swift v. Tyson construing it, this Court and the lower courts have 
invaded rights which are reserved by the Constitution to the several 
states. But, plainly through the form of words employed, the sub- 
stance of the decision appears; it strikes down as unconstitutional 
section 34 as construed by our decisions; it divests the Congress of 
power to prescribe rules to be followed by federal courts when de- 
ciding questions of general law. In that broad field it compels this 
and the lower federal courts to follow decisions of the courts of a 
particular state. 

I am of opinion that the constitutional validity of the rule need 
not be considered, because under the law, as found by the courts 
of Pennsylvania and generally throughout the country, it is plain 
that the evidence required a finding that plaintiff was guilty of neg- 
ligence that contributed to cause his injuries, and that the judg- 
ment below should be reversed upon that groimd. 

Mr. Justice McReynolds, concurs in this opinion. 

Mr. Justice Reed (concurring in part) . 

I concur in the conclusion reached in this case, in the disapproval 
of the doctrine of Swift v. ’Tyson, and in the reasoning of the majority 
opinion, except in so far as it relies upon the unconstitutionaiity of 
the “course pursued’’ by the federal courts. . . . 

NOTES 

1. The principal case wiped out a large segment of the law on federal Juris- 
diction, and has been the subject of Innumerable articles. One very good discussion 
is Clark, "State Law in the Federal Courts. The Brooding Omnipresence of Brie 
T. Tompkins," 55 Yale L.J. 267 (1946). Cf. Reasons given for over-ruling in the 
principal case with those in Girouard v. United States, infra, p. 1088. 

2. In Helvering v. Hallock, 309 U.S. 106 at pp. 119-122, 60 S.Ct. 444, at pp. 461- 

453, 84 L.Ed. 604, 126 A.L.B. 1368 (1940), Frankfurter, J., said: “We recognize that 
stare decisis embodies an important social iwlicy. It represents an element of 
continuity in law, and is rooted in the psychologic need to satisfy reasonalble 
espectatlons. But stare decisis is a principle of policy and not a mechanical formula 
of adherence to the latest decision, however recent and questionable, when such 
adherence involves coilislpn with a prior doctrine more embracing in its scoi)e, 
intrinsically sounder, and verified by experience. . . . 
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“This court, unlike the House of Lords (but the rule is otlierwise in the Privy 
Council), lies from tlic beginning rejected a doctrine of disability of self-correction.’’ 


JOSEPH C. HUTCHESON, JR., CINCINNATI CONFERENCE ON 
THE STATUS OF THE RULE OF JUDICIAL PRECEDENT 

14 U. of Cmc.L.Rev. 203, 248-249 (1940). 

I think the probable source of the only danger we have to fear 
from the court today, is the thing that finally killed Swift v. Tyson. 
The too complete acceptance of Gray’s notion that judges don’t find 
the law like they do the eggs on Easter Day, that they make it like 
the legislatures do, against Blackstone’s and Carter’s, that they find 
it. When you have that notion in mind very strongly and every- 
body lets you talk out in meeting and say, decisions are in reality 
legislation, a great many judges want to be legislating and not just 
judging. The doctrine of precedent relaxes too much and whirl tends 
to becorne king. Of course every decision is legislative in its grounds 
if it marks out a new way. But, if this idea is run into the ground 
and you get to a place where you have the power to legislate, ad- 
minister and adjudicate at the same time, and all from the same 
bench, like Br’er Fox said to Br’er Rabbit, “You is getting to be a 
mighty big man — too big!” 

But, my considered opinion is that after the zeal for being precedent 
makers has found vent for a while and has either dissipated itself or 
has worked itself out because the precedent makers have boxed the 
compass on the ■ theories of the law — everything will settle down 
again in peace and quiet! I have been a judge myself for twenty- 
one years, but I never did have a crack at making a precedent any- 
body had to obey. I have been District Judge, — Circuit Judge, — but 
always there have been some fellows above me, and I really can’t 
speak with authority. But, if you will read the history of the Su- 
preme Court I believe you will find that the biggest bunch of precedent 
busters, and therefore precedent makers, will in good time turn out 
to be the biggest bunch of precedent followers. And you are going 
to have as hard a time getting them to abandon some precedent they 
have made, in favor of some rule of right that you see, as people 
have always had in the past history of the Court with precedent 
makers before them. 

I would, I think, like to see a little of the civilian notion come into 
our doctrine of precedent, especially in constitutional common law. 
I believe that the doctrine which says that a course of decisions is 
necessary for a precedent, is probably a better one than ours is with 
its every decision a precedent. I know it is. a better doctrine than 
the English one, as Sir John Salmond states it, ‘‘We don’t look to a 
decision as an evidence of law, it is the law.” Well, a good many deci- 
sions I have written, I have been not so pleased with later as binding 
precedents, and I am a good, average scrub judge, and if that is the 
situation with me it is perhaps the situation with a good many others. 
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Ei'ie V. Tompkins doesn’t bother me much, both because I know the 
true doctrine of precedent and because legislation has touched and 
changed most of the common law. Nearly everything coming up 
to us has had some legislation affecting it. Our court has always 
been trained and well disposed to follow the state courts, if we can 
find them. Just after Erie came down, I had some fun with my 
colleagues on the Texas Supreme Court. I said to them; “I don’t 
mind following you, but my trouble is that half the time I don’t 
know where to find you, and how in the hell can I follow you if I can’t 
find you.” 


ROYAL A. STONE, THE WANING JUSTIFICATION FOR 
CONSIDERATION AS THE SOLE TEST OF 
CONTRACTUAL OBLIGATION 

Delivered before Hennepin County Bar Ass’n, (Minn.) Oct. 10, 1933. 

. It is not for the people to deny their needs or retard 
their development to keep within traditional concepts of law. It is 
rather for the law to keep abreast of the ever growing needs and 
the ever widening concepts of the people. If it does not, so much the 
worse for both law and people. In proportion as law is wanting in 
adaptability to the accomplished facts of healthful evolution, both it 
and its practitioners will deserve to, and will, lose caste. 

Now for an issue of every day occurrence, and of very practical 
present importance, the conventional legal solution of which is noth- 
ing less than nonsensical from the lay viewpoint or any other. B owes 
A $1,000. It is economically wise and important for both that the 
debt be discharged for $500 in cash. The parties so agree and so 
attempt to proceed. B sells securities, for which some banker friend 
got him to pay $1,000 or even more, for $500 in money. He pays 
that sum to A who gives him a written release. Both consider the 
matter .settled, the whole debt discharged. But A happens to tell 
a lawyer about it. The latter volunteers the information that he 
can collect the balance because there was no consideration for his 
release on the unpaid moiety. A is sufficiently hard pressed and 
sufficiently dishonest to sue B for the remaining $500. Under our 
present law, he must recover. DunneU, Sec. 39. 

The result is absurd. Its utter injustice thwarts the dominant, 
lawful and plainly expressed purpose of the parties. The result comes 
from an impractical attenuation of the doctrine of consideration. 
A could have made B an executed gift of any corporeal chattel. Why 
not also a gift of half B’s debt to him? But that evasive means of 
escape aside, does not the transaction and its absurd result suggest 
strongly that we are carrying too far the traditional notion that 
consideration must remain the exclusive test of contractual obliga- 
tion? 

A’s intent to be bound appearing clearly from the written memorial 
Of the transaction, why should we inquire further? Neither a seal, 
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nor any additional flourish that could be called consideration, could 
make plainer the actual intention of the parties. 

The utter nonsense of the whole thing becomes still more glaring 
when wo consider that if, instead of cash, B had given his promis- 
sory note for the $500, with one or more worthless sureties, taking 
the same release as before, there would have been an enforceable 
compromise, because, whereas B was bound to pay the whole $1,000, 
he was not bound to give a negotiable note, with sureties, for any 
sum. Mason v. Campbell, 27 Minn. 54, 6 N.W. 405. Hence the note, 
even though valueless in fact, is considered by the law a valuable 
consideration, sufficient to uphold the contract of release, although 
the payment of $500 in good cash could have had no such effect. 


RYE V. PHILLIPS 

Supreme Court of Minnesota, 1038. 203 Minn. 667, 282 N.W. 459, 119 A-L-E. 1120. 

Royal A. Stone, Justice. Action by indorsee, not a holder in due 
course, upon a promissory note. The complaint avers certain indorse- 
ments of payment which indicate that the statute of limitations had 
not run. The answer tendered judgment for an admitted balance, but 
interposed a defense as to the amount over and above that sum. The 
defense was wiped out as matter of law by the direction of a verdict 
for plaintiff for the full amoimt claimed. Defendant appeals from an 
order denying his motion for a new trial. 

1. There has been some argument for defendant about the statute 
of limitations. That defense is out of the case on the pleadings. From 
the complaint it did not appear that the statute had run. If defendant 
wished any advantage of the affirmative defense of the statute, he 
should have said so by demurrer or answer. Schmitt v. Hager, 88 
Minn. 413, 93 N.W. 110; see Board of County Commissioners v. Mil- 
ler, 101 Minn. 294, 112 N.W. 276; Dimnell, Minn.Dig. (2 Ed. & Supp.) 
§ 5661. On top of all that is defendant’s formal admission by answer 
of liability for a concededly unpaid balance of the debt. 

2. We come now to the important point. The answer sets up a 
defense in the nature of a release or an accord and satisfaction (exe- 
cuted in part at least) in these words: 

“That in the early part of the year 1930, one Kooima, referred to 
in the complaint herein, held and owned the note described in the said 
complaint; at that time the plaintiff was the owner of a Chevrolet 
car, . , . and the defendant then was hopelessly insolvent and 

unable to pay his debts or obligations, all of which the plaintiff and 
Kooima then well knew. The plaintiff at that time approached the 
defendant and Kooima and offered to purchase said note from Kooima 
by turning over said car, valued at $250 and no more. As a part of 
said transaction and as consideration for same defendant agreed to 
turn over to plaintiff livestock or produce of the value of $250, or 
some livestock and the balance in cash, and to pay the car license on 
said plaintiff’s car that he was then and there trading to Kooima. In 
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pursuance of said agreements, carried out, defendant turned over to 
plaintiff livestock and cash aggregating the amount admitted as paid 
in tho complaint, and additionally paid the said car license fee to the 
plaintiff; all of which was a compromise and settlement of all liabil- 
ity on the part of the defendant on said note referred to in the com- 
plaint herein.” 

On the ground that the answer failed to plead a defense, plaintiff 
objected to the introduction of any evidence. The objection was sus- 
tained, and plaintiff’s motion for directed verdict granted upon the 
ground that “a mere promise of a creditor to receive, and of the debtor 
to pay, a sum less than the debt in full satisfaction of it, is without 
consideration, and binds neither party.” Dunnell, Minn.Dig. (2 Ed. & 
Supp.) § 39; Trunkey v. Crosby, 33 Minn. 464, 23 N.W. 846. 

The doctrine thus invoked is one of the relics of antique law which 
should have been discarded long ago. It is evidence of the former 
capacity of lawyers and judges to make the requirement of considera- 
tion an overworked shibboleth rather than a logical and just standard 
of actionability. 

In Oion v. St. Paul City Ry. Co„ 198 Minn. 363, 373, 270 N.W. 1, 
we made such observations concerning it that the bar should have 
been advised thereby that we were ready to label the proposition as a 
museum piece of the law and shelve it accordingly. As Mr. Dunnell 
suggests, Minn.Dig. (2 Ed.) 1932 Supp. § 39, the doctrine may have 
sprouted from “a mistake in reporting,” in Pinnel’s Case, 5 Co.Rep. 
117, in 1602. It is characterized as “an artificial and groundless rule 
vi'hich has been consistently condemned.” Allen, Law in the Making 
(Oxford, 1930) 189. Its true status is accurately stated in Selected 
Readings on the Law of Contracts (MacMillan, 1931) 325, as follows: 
“And the rule is commonly thought to be a corollary of the doctrine 
of consideration. But this is a total misconception. The rule is older 
than the doctrine of consideration and is simply the survival of a bit 
of formal logic of the mediaeval lawyers.” The law has been changed 
by statute in at least ten of our states. Id. 328. But, being a judge 
made rule, no vested rights depending on it, judges are just as compe- 
tent to get rid of it as the legislature. 

There is more than one ground of logic and good law upon which 
this old and indefensible rule may be discarded. There is no reason 
why a person should be prevented from making an executed gift of 
incorporeal as well as corporeal property. Why should a receipt in 
full for the entire debt not be taken in a proper case as sufficient evi- 
dence of an executed gift of the unpaid portion of the debt? Again, 
where there is proof, or on adequate evidence a finding, that a com- 
pleted legal act such as a waiver has set a matter at rest, why is it 
necessary to search for any consideration? 

The modern view is that a new promise to pay a debt barred by the 
statute of limitations or discharged in bankruptcy is binding without 
consideration. I Restatement, Contracts, §§ 86, 87. In that field at 
least, judges have recognized the futility of their former efforts to 
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create a synthetic consideration where there was no actual consider- 
ation. 

What has just been said may appear mere dictum, but judicial frank- 
ness justifies it to the end that both bar and public may be advised 
of our attitude. 

3. We have no hesitation in saying that, while perhaps it might 
have been pleaded more clearly, the paragraph of the answer above 
quoted pleads a defense. It avers a new contract, not alone between 
plaintiff and defendant, but between both of them and Kooima, the 
payee of the note. Furthermore, it shows that the agreement was 
executed. The new tripartite contract pleaded had plenty of consid- 
eration. Kooima got an automobile instead of cash for his note. 
Plaintiff got the note. Insofar as defendant agreed to turn over live- 
stock and pay the license tax he assumed new obligations which w-me 
not his as maker of the note. Hence, it is immaterial whether the ob- 
ligation substituted by the new contract for the old one under the note 
would or would not be the latter’s equivalent in money value. 

For these reasons it was reversible error to exclude defendant’s of- 
fered evidence in support of his defense and to direct a verdict for 
plaintiff. 

Order reversed. 


PATTRIDGE V. PALMER 

Supreme Court of Minnesota, 193T. 201 Minn. 387, 277 N.W. 18. 

Royal A. Stone, Justice. Plaintiff appeals from a judgment, ad- 
verse to him in so far as it denies him recovery for two-thirds of his 
claim. 

Plaintiff sued on a $2,000 note dated December 1, 1924, executed 
in Los Angeles, Cal., and payable to the estate of Otis L. Partridge, 
one year after date at Tracy, Minn. When the note was given, the 
estate of Otis L. Pattridge was in the probate court of Lyon county, 
in which Tracy is located. Plaintiff, the son, and his mother, the 
widow, were the heirs of Otis L. Pattridge, deceased. They were citi- 
zens and residents of Minnesota at the date of the note. Plaintiff ever 
since has continued resident in this state. His mother so continued 
until her death. During the same period, defendant has been a resi- 
dent of California. October 5, 1925, before the note matured, the 
probate court assigned a one-third interest in the note to plaintiff and 
two-thirds to his mother, who died December 24, 1929. Her estate 
was probated, and, August 8, 1930, the probate court assigned her two- 
thirds interest in the note to plaintiff, who thereby became its sole 
owner. 

Defendant claims that the cause of action on the note arose in Cali- 
fornia and that, as to the two-thirds interest which plaintiff acquired 
from his mother, his action is barred by the statute of limitations of 
California (section 337, Code of Civil Procedure of California), and 
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cannot be maintained because of Mason’s Minn. St.i 927, § 920], which 
provides; “When a cause of action has arisen outside of this state, 
and, by the laws of the place where it arose, an action thereon is there 
barred by lapse of time, no such action shall be maintained in this 
state unless the plaintiff be a citizen of the state who has owned the 
cause of action ever since it accrued.’’ 

The cited California statute provides that an action upon an obliga- 
tion in writing must bo commenced within 4 years. In the stipulated 
facts it is agreed that, if the cause of action here involved arose and 
accrued in California, the same arose and accrued on December 2, 
1925, and by the law of California the statute of limitations of that 
state commenced to ixm on that date. 

Plaintiff contends that the cause of action did not arise in California 
but in Minnesota, and therefore does not come within the provisions 
of Mason’s Minn.St.l927, § 9201. The court below gave judgment in 
favor of plaintiff for one-third of the face of the note, together with in- 
terest, costs, and disbursements, amounting in all to $868.10. Plaintiff 
appeals from the judgment. 

The decision below is correct under the rule of Luce v. Clarke, 49 
Minn. 356, 361, 51 N.W. 1162, 1163. See, also. Powers Mercantile Co. 
V. Blethen, 91 Minn. 339, 97 N.W. 1056; Drake v. Bigelow, 93 Minn. 
112, 100 N.W. 664. That rule resulted from a construction of our stat- 
ute (section 9201) as intending “to recognize the effect of the limita- 
tion laws of any other state whenever a cause of action has come 
under the operation of such laws, and been barred by them.” The 
reasoning in support of that conclusion is this: “All statutes of limi- 
tation, in prescribing the periods, have reference for the beginning of 
such periods to the time when the opportunity to commence the action 
arises. And so there never was a statute of limitations for the pur- 
pose of which, in the case we have supposed, the cause of action would 
be deemed to have arisen as the debt fell due in the state where the 
debt was made payable, there being then in that state neither creditor 
to sue nor debtor to be sued; nor for the purpose of which it would 
be deemed then to have arisen in the state of the creditor’s residence, 
there being no debtor there to be sued.” 

If the question were now to be decided by logic alone and the inquiry 
confined to an abstract consideration of the nature and essentials of 
a cause of action, a contrary result might well be reached. But for 
now over 50 years the statute, section 9201, as construed in Luce v. 
Clarke, supra, has been our law and we prefer not to change it. 

Putting aside pure theory in the interest of realism, there is much 
to be said for the reasoning of Mr. Justice Gilfillan in Luce v. Clarke, 
supra. While no cause of action arises until the necessary breach or 
default of the obligor, it is not true that when that default occurs the 
result in respect to remedy is confined in territorial operation to the 
jurisdiction where it occurs. The result there may remain in the 
realm of theory, for no opportmiity may ever come for enforcement 
there of the cause of action by suit thereon. 
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In this case defendant’s default occurred December 1, 1925, in Min- 
nesota, and the cause of action accrued or originated here. But did it 
also not arise (even though it did not originate) simultaneously in Cal- 
ifornia? Certainly so, for defendant could have been sued instantly 
and successfully in that state. So a cause of action against defendant 
had “arisen” in California for the purpose of action and limitation of 
action. H, then, because of defendant’s continuous residence there 
dming the necessary period, that cause of action is barred in Cali- 
fornia, we are not prepared to say that the reasoning of our earlier 
decisions; that under section 9201 the action is also barred here, is 
so bad after all. 

It is one of those numerous problems concerning which there is, and 
long has been, a division of judicial opinion. On which side the weight 
lies, we do not deteiTnine. See notes, 4 L.R.A.,N.S., 1029; 14 L.R.A., 
N.S., 776; 17 R.C.L. 691. But, inasmuch as so long ago this court 
had to and did take a position on one side of the fence, we simply 
decline now to jump over to the other side. 

Another thought which occurs to us is that the statute of limitations 
is a measure of repose. We lessen substantially its intended effect if, 
upon the ground indicated, we overrale our earlier decisions. That 
idea has special application to this case where defendant, maker of the 
note, was a resident of California at the time it was signed and has 
remained such ever since, at aU times being within reach of the proc- 
ess of the courts of that state. 

“A judicial construction of a statute becomes a part of it, and as to 
rights which accrue afterwards it should be adhered to for the protec- 
tion of those rights. To divest them by a change of the construction 
is to legislate retroactively,” 2 Lewis’ Sutherland, Statutory Con- 
struction (2d Ed.) § 485, following, inter alia, Fairfield v. County of 
Gallatin, 100 U.S. 47, 25 L.Ed. 544, 

That rule has its ordinary application where a change of the judicial 
construction of a statute would operate adversely on vested rights. 
There are none such here, but the fact remains that, were we to over- 
lule Luce v. Clarke, supra, and adopt the rule which the court there 
refused to adopt, we would as a practical matter be amending a stat- 
ute which has stood with its present effect for over 50 years, with no 
thought on the part of the Legislature that it should be changed. We 
would be removing the bar and reinstating the remedy as to causes of 
action, the number and character of which nobody can now estimate. 
That observation shows that, whatever the criticism of Luce v. Clarke, 
supra, its error, if any, is on the side of enhancing the repose intended 
by a statute of repose. It did not have the injurious import of Fitz- 
gerald V. St. Paul, M. & M. R. Co., 29 Minn. 336, 13 N.W. 168, 43 Am. 
Rep. 212, overruled by Rosse v, St. Paul & D. Ry. Co., 68 Minn. 216, 
71 N.W. 20, 37 L.R.A. 591, 64 Ani.St.Rep. 472. 

It follows that the judgment should be affirmed. 

Peterson, Justice (dissenting) .... A cause of action cannot 
be said to arise, under the statute (section 9201)', at more than one 
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place. The distinction between the place where a cause of action 
arises and the debtor’s domicile is erased, as it must be, (o reach the 
decision in this case. Both statute and decision law rccosnir'.o the dis- 
tinction. Thus in the Restatement, Conflict oC Laws, § 004, comment 
b, it is said: “Statutes fi-equently provide that an action may not be 
maintained if it has been barred by the statute of limitations at the 
place where the action accrued, or, in some cases, at the domicil of the 
defendant.” 

Riser v. Snoddy, 7 Ind. 442, 65 Am.Dec. 740, considers a statute 
which provided that the bar should be that of the state of the debtor’s 
domicile. Under our statute, the bar is that of the place where the 
cause of action arises. By holding that the cause of action arises at 
the debtor’s domicile instead of at the place where it arises as a mat- 
ter of law, the statute has been amended by judicially legislating to 
substitute the court’s notion of what the law is or should be for the 
Legislature’s express provision. We should not forget that we are 
construing a statute which by its implications restrains the process of 
consti’uction. It is plain that the statute contemplates that the cause 
of action arises in one place. Therefore it is useless to talk about the 
possibility of a cause of action arising in more than one place because 
the statute allows to be asserted here the bar “of the place where it 
[the cause of action] arose.” It does not provide for admitting the bar 
of the places where the debtor might have been or resided. See 3 
Beale, Conflict of Laws, § 604.2, p. 1622. 

3. The doctrine of stare decisis does not compel adherence to Luce 
V. Clarke, supra, and other cases which have followed it. The rule 
of that case is not only erroneous as a legal proposition, as the court 
admits, but it is unjust to our citizens in that they are deprived, by 
our decision law, of the right to assert their claims as against citizens 
of California imder section 9201, while citizens of California are ac- 
corded the privilege by the decision law of that state of asserting their 
claims against the citizens of our and other states. See McKee v. 
Dodd, 152 Cal. 637, 93 P. 854, 14 L.R.A.,N.S., 780, 125 Am.St.Rep. 82. 
Of course no one will deny that the rule of stare decisis is a whole- 
some one and should not be minimized. In State v. Great Northern 
Ry. Co., 106 Mirm. 303, at page 335, 119 N.W. 202, 210, we held that 
hasty and crude decisions “ought to be examined without fear, and re- 
vised without reluctance,” and that even a series of decisions is not 
always conclusive of what is the law. In 7 R.C.L. 1008, g 35, the rule 
is thus stated: “But the strong respect for precedent which is in- 
grained in our legal system is a reasonable respect which balks at the 
perpetuation of error, and it is the manifest policy of our courts to 
hold the doctrine of stare decisis subordinate to legal reason and jus- 
tice, and to depart therefrom when such departure is necessary tO' 
avoid the perpetuation of pernicious error.” 

Nor do I think we should be frightened by our apprehensions. Mr. 
Justice Cardozo minimizes them. He says that the “picture of the 
bewildered litigant lured into a course of action by the false light of a. 
decision, only to meet ruin when the light is extinguished and the deci- 
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Sion overruled, is for the most part a figment of excited brains,” and 
that "the only rules there is ever any thought of changing are those 
that are invoked by injustice after the event to shelter and intrench 
itself.” He observes that only "in the rarest instances, if ever, would 
conduct have been different if the rule had been known and the change 
foreseen.” Cardozo, The Growth of the Law, p. 122. . . . 

The decision below should be reversed. 


EPSTEIN V. GLUCKIN 

Court of Appeals of New Tork, 1922. 233 N.Y. 400, 135 N.E. SSI. 

Cardozo, J. One Rose Gluckin made a contract to sell a house and 
lot in Brooklyn to Weinstein and Joblin. The price, $12,550, was to 
be paid partly in cash and partly by the execution of a purchase-money 
bond and mortgage, payable in semiannual installments within a pe- 
riod of three years. The vendees assigned to the plaintiff their inter- 
est in the contract and in the land therein described. A suit for spe- 
cific performance followed the vendor’s refusal to convey. The Spe- 
cial Term gave judgment in favor of the plaintiff. The Appellate Divi- 
sion reversed on the ground that specific performance will not be 
granted at the suit of an assignee, unless the assignment of the con- 
tract is coupled with an assumption of its burdens. The result has 
been thought to be a deduction from cases which have conditioned re- 
lief in equity upon mutuality of remedy. We think the deduction must 
be rejected as unsound. 

The assignee of such a contract succeeds by force of the assignment 
to the position of the original vendee as “the equitable owner” of the 
subject of the sale. Lenman v. Jones, 222 U.S. 51, 54, 32 S.Ct. 18, 56 
I, .Ed. 89; cf. Elterman v. Hyman, 192 N.Y. 113, 119, 120, 84 N.E. 937, 
127 Am.St.Rep. 862, 15 Aim.Cas. 819. Equity, while recognizing his 
right, will not leave him powerless to vindicate it, by withholding the 
equitable remedies without which the right is ineffective. The anom- 
aly is not presented of a trust which equity establishes, but refuses to 
enforce. Assignee and assignor alike, upon fulfillment of the agreed 
conditions, may have the aid of the court in converting the equitable 
right into a legal estate. For this, the precedents are ample. [Citing 
cases.] In such an exercise of jurisdiction, there is no risk of hard- 
ship or Injustice to the vendor. The assignee, by the very act of in- 
voking the aid of equity, assumes the duty of performance, and sub- 
jects himself to any conditions of the judgment appropriate thereto. 
[Citing cases.] At first the vendor had the obligation of the vendees, 
and of no one else. The obligation thus imposed has not been lost, but 
another has been added. Some one has at all times been charged with 
the duty of performance. The continuity of remedy is unbroken from 
contract to decree. 

We hold, then, that specific performance was available to assignee 
as to assignor. Nothing to the contrary was intended by our decisions 
in Wadick v. Mace, 191 N.Y. 1, 83 N.E. 571, and Levin v. Dietz, 194 
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N.Y. 376, 87 N.E. 454, 20 L.R.A.,N.S., 251. Later cases have made 
It clear that the decisions there made will be closely confined, and not 
extended by analogy. If there ever was a rule that mutuality of rem- 
edy existing, not merely at the time of the decree, but at the time of 
the formation of the contract, is a condition of equitable relief, it has 
been so qualified by exceptions that, viewed as a precept of general 
validity, it has ceased to be a rule to-day. [Citing cases,] Stone, The 
Mutuality Rule in New York, 16 Columbia Law Review, 443; 3 Wil- 
liston, Contracts, §§ 1433, 1436, 1440, and cases there cited. What 
equity exacts to-day as a condition of relief is the assurance that the 
decree, if rendered, will operate without injustice or oppression either 
to plaintiff or to defendant. Williston, supra; Stone, supra; Ames, 
Lectures on Legal History, p. 370; Lewis, Want of Mutuality in Spe- 
cific Performance, 40 Am.Law Reg. (N.S.) 270, 382, 447, 507, 559; 
42 Am.Law Reg. (N.S.) 591. Mutuality of remedy is important in so 
far only as its presence is essential to the attainment of that end. The 
formula had its origin in an attempt to fit the equitable remedy to the 
needs of equal justice. We may not suffer it to petrify at the cost of 
its animating principle. 

The order of the Appellate Division should be reversed. 


HERBERT R. BAER AND GEORGE T. WASHINGTON, LAWYERS, 
TAXES AND THE SUPREME COURT 

26 Cornell L.Q. 537-541, 546-547, 549-655 (1040). 

Riciiey: . . . If I find a decision of the United States Supreme 
Court saying that white is while, and I tell my client to act accord- 
ingly, I get mighty sore when the Supreme Court turns around and 
says that white is black,® and my client is liable. It may be progress, 
but it looks like bad law to me. 

Mason: Give me a concrete example. From where I sit, it looks as 
if the new Court has been handing down some pretty good law. 

Richey: All right. I’m a tax man: I make my living telling people 
what the tax law is. I’ve got to know the law. I’ve got to set up 
trusts, advise about tax-free reorganizations, and so on. But nowa- 
days I look up the cases — and I just can’t rely on them. I don’t Icnow 
what to tell my clients.* 


[Footnote 1 Is omitted. Ed.] 

8 "In this Court dissonts hare gradually become majority opinions . . 

said Mr. Justice Frankliirter in his coneuiring oxjinion in Graves r. New Yoi'k ex 
rel. O’Keefe, 308 U.S. 466, 491, 59 S.Ct. 695, 83 D.Ed. 927, 120 A.L.E. 1406 (1939). 
This process has been referred to as the . . . judicial miracle ol the loaves 
and fishes, four becoming five,” by Judge William Oiarlt of the Third Circuit in 
Rothenslea v. Cassell, 103 F.2d 834, S37 (C.O.A.Pa.l939). 

3 Mr, Kicfhey would undoubtedly obtain the friendly ear of Mit Justice Roberts 
who said in his dissent in Higgins v. Smith, 308 U.S. 473, 487, 60 S.Ot. 355, 84 L.Ed. 
406 (1940); "I am of the opinion that the courts should noit disappoint the well» 
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Mason: You mean you can’t tell whether a certain deal is taxable 
or not? 

Richey: That’s the trouble. I’m pretty sure most of them are go- 
ing to be taxable. A client tells me he’s about to put through a deal — 
says he doesn’t want to pay a tax. I look up the law, I find a Supreme 
Court case m 1930 telling me that if the deal is put through in a certain 
way it will be nontaxable. And then I have a terrible feeling that that 
case isn’t going to be followed any more. I tell my client I can’t be 
sure the deal is tax-free. Then he goes to some other tax man, or he 
drops the deal. I don’t get much of a fee when that happens. It’s 
terrible for business — my business and the client’s business. And 
that’s not the worst of it. I’m worried about some of the things I set 
up in the good old days. I used to feel like the Rock of Gibralter — I’d 
look up the law, and find a set-up that was tax-free. Then X’d put it 
through, and everybody was happy. But now they’re coming along 
and taxing the very deals that the United States Supreme Court once 
said were not taxable — getting the very people that paid me good 
money for sound advice! 

Mason: I’m afraid I don’t know much tax law. You mean that a 
trust set up in 1930, and tax-free in 1930, is being taxed in 1940? 

Rictey: Let me explain. Take a simple case. It used to be the 
law that a man could set up a trust for his children or for his wife, 
transferring all his interest in the property to the trustee, but creating 
a possibility of reverter, so that he could get the property back in 
case they died before he did. In the old days before the Court Fight 
that was considered a complete gift at the time it was made, and if 
he died befoi'e his wife or children the property was not subject to a 
tax.^ 

Mason: You’re speaking of the federal estate tax, I suppose? 

Richey: Yes. The Court was saying that the death of the old man 
passed nothing to the children, and hence there was no transfer that 
could be taxed. His death simply extinguished a possibility of re- 
verter. But I should explain that there locmld be a tax if the father 
gave the property to the children for their life, retaining a remainder 
interest in case the children predeceased him, but on the understand- 


foanded expectation of citizens that, until Oongi-ess speaks to the contraiy, they 
may, with confidence, rely upon the uniform judicial inteipretatlon of a statute. 
The action taken in this ca-se seems to me to make it impossible for a citizen safely 
to conduct his affairs in reliance upon any settled body of court decisions.” . . . 

4 Richey undoubtedly h,as reference to Holyeriug v. St. Louis Union Trust Co., 
296 U.S. 30, 56 S.Ct. 74, SO L.Bd. 29. lOO A.L.R. 1239 (1035), noted with disapproval 
in (193G) 40 Harv.L.Eev. 661, and Becker v. St Louis Union Trust Co., 296 U.S. 48, 
56 S.Ct. 78 (1935). See on these cases Lowndes, A Day in tlie Supreme Court with 
the Federal Estate Tax (1936) 22 Va.L.Bev. 201, 279 et seq. ; and Comment (1930) 
40 Yale L.J. 6S4, 090. For articles on this snhject, see Leaphart, The Use of the 
Trust to Escape the Imposition of Federal Income and Estate Taxes (1930) 15 
Coraell L.Q. 587 ; Fayne, Inter Vivos Transfers and the Federal Estate Tax (1933) 
81 U. of Pa.L.Rev. 937 ; Eottschaefer, Taxation of Transfers Intended to Take 
Effect in Possession or Enjoyment at Grantor’s Death. (1930) 14 Minn.L.Hev, 453. 
See also note (1930) 5 St. John’s L.Ilev. 147. 
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ing that if he died before they did, it was all theirs. Of course, I ncvci- 
advised keeping a remainder interest.® 

Mason: I’m a bit rusty on my property law, but if I understood 
you, a man could keep a possibility of reverter and avoid the tax, 
whereas if he kept a remainder there would be a tax. 

Rici-iby: Correct. 

Mason; Is there really any difference in the two situations? Why 
should one man’s estate be taxed and not the other’s? Both of them 
are doing exactly the same thing.® 

Rtci-iey; Not at all. The man who didn’t get good tax advice 
kept a remainder and got nicked — ^my clients got good advice and kept 
a possibility of reverter, and weren’t taxed. But the Supreme Court 
has changed its mind. Now they say that the tax must be paid in botti 
cases!’ 

Mason: Well, I can see that if your clients have to pay a tax, when 
you’ve told them they wouldn’t have to, they’re going to be pretty 
sore. But they can’t blame you, can they? 

Richey: Maybe not, but what’s to bring them back to me for more 
advice if my first advice doesn’t hold up? I relied on the Supreme 
Court, my clients relied, and what good did it do? It’s downright dis- 
couraging to people who look up the law and try to act accordingly. 
Justice Roberts dissented — ^more power to him — he had some pretty 
sound things to say on the subject.® 


5 Apparently, Riclicy at all times avoided creating a vested remainder in the 
eettUsr and thus hU clients fomrd themselves beyond the reach ot Klein v. United 
States, 2S;i U.S. 231, 01 S.Ct. 398, 75 L.Ed. 90G (1931). For a discussion ol this case, 
ace Surrey and Aronson, Inter Vivos Transfers and the Federal Estate Ta.v (1032) 
32 Col.L.Hcv. 1332, 1335 et seq. Sec note (1934) 43 Yale L.J. 491. 

« A similar view expressed by Mr. Justice Stone In his dissent in Helvering v. 
St. Louis Union Trust Co., supra note 4, where he said (299 U.S. at 47, 56 S.Ct. 74): 
"Instead, by using a diHerent foini of words, he [the settlor] attained the same 
end and has escaped the tax. Having in mind the purpose oi: the statute and the 
breadth of its language it would seem to be of no consequence wliat particular con- 
veyancers’ device — what particular string — the decedent selected to hold in suspense 
the ultimate dlsposiUon of his property until the moment of his death. In deter- 
mining whether a taxable transfer becomes complete only at death we look to sub- 
stance, not to form.” 

v Richey unquestionably has in n)ind Helvering v. Hallock, 309 U.S. 106, 60 S.Ct. 
444, 84 L.Ed. 604, 125 A.L.B. 1368 (1940), noted (1940) 53 Haiv.L.Rev. 884, 34 
Tll.L.Rev. 867, (1940) 26 Va.L.Eev. 830, and followed In Bradlee v. White, 31 F.Supp. 
569 (D.Mnas,1940). The decision covers three case.?, Hallock, Rothensies, and 
Bryant, each involving a different type of agi-eement, with variations in the language 
used to preserve an interest for the settlor in case the beneficiary pr^eceased him. 
Mr. Justice Frankfurter, speaking for tlie majority, discarded the suggestion tliat 
the Court study the technical form of ttie grant in each instance and endeavor to 
catalogue each grant as coming under either the Klein or St. Louis Union Trust Co. 
doctrine. To do .so, he said, would be to "multiply gossamer distinctions.” (60 S. 
Ct. at 451). He twists the dagger by questioning the accuracy of Mr. Justice Suther- 
land’s use of the term “possibility of reverter” in Helvez’ing v. St. Louis Union 
Trust Go., supra note 4. 

8 “If there ever wms an instance in which the doctrine of sta-re deefsis "should 
govern, this Is it. Aside from the obvious hardship involved in treating the tax- 
payers in the present cases differently from many others whose cases have been 
decided or closed, in accordance with the settled rule, there are the weightier con- 
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Mason: So you think the Supreme CouiT used to be right and now 
is wrong? 

Richey : Let’s not get into the question of whether the old decision 
was “right” or "wrong.” It’s enough to say that it was the law, that 
my clients relied on it, and that it looks mighty like legislation when 
the Court changes the law overnight and makes people pay a tax who 
weren’t supposed to! 

Mason: Legislation? One swallow doesn’t make a summer. 

Richey: Well, if you want more examples, there are plenty of them. 

Mason: But suppose the Supreme Court — or, rather, the new 
judges — honestly think that the old rules are bad and should be 
changed. Are you going to tell them the old rules have to be followed 
whether they like them or not? 

Richey: Yes, sir. Where people have relied, it seems to me to be 
just plain unconstitutional to change the law from what it was when 
they took action. If Congress wants to change the law so as to catch 
future transactions, well and good. But as to past transactions, it’s 
wrong — it’s devilish — ^to go back and collect a tax. It’s like the gold 
clause. Our government broke its sacred word of honor — a sin and a 
crime that will haunt us forevermore. You mark my words — it’s just 
as McReynolds said, “The Constitution is gone.”®’ . . . 


sideratlons that the judgments now rendered disappoint the just expectations 
of those who have acted in reliance upon the unifoi-m construction of tlie statute 
by this and all other federal tribunals; and that, to upset these precedents now, 
must necessarily shake the confidence of the bar and the public in the stabillfy 
of the rulings of the courts and make it impossible for inferior tribunals lo adjudi- 
cate controTersies in reliance on the decisions of this court.” Mr. Justice Roberts, 
dissenting in Helvering v. Hallock, supra note 7, GO S.Ot. at 456. 

See also the remarks of Mr, Hugh M. Bennett before the Cincinnati Conference on 
the Status of the Rule of Stare Uecisis: "These cases [recent tax decisions of the 
Supreme Court] indicate more than a mere trend, In fact, they indicate to me a 
tornado in progress, wiping out what most of us thought were stout and sturdy 
foundations upon which our legal precepts have been built.” (1940) 14 U. of Gin, 
L.Rev. at 232. 

[Footnotes 9 to 25 are omitted. Ed.] 

sfiDoes Richey mean to imply that the court should be estopped? If so, he might 
well consider the language of Mr. Justice Frankfurter, speaking for the majority 
in Ilelvering v. Hallock, supra note 7. After stating that the court recognized in 
stare S-edsis "an important social policy" rootod in the “p-sychological need tO| 
satisfy reasonable expectations,” he pointed out that none of the settlors had in 
fact relied on the St. Louis Union Trust decisions since thoir grants were made and 
their deaths took place before those cases. He added, however (60 S.Gt. at 451): 
“We do not mean to Imply that the Inevitably empiric process of construing tax 
legislation should give rise to an estoppel against the responsible exercise of the 
judicial process.” (Italics supplied.) 

"In an extemporaneous speech bristling with scorn and indignation, Justice 
McReynolds, delivering the opinion of the minority in the gold clause cases, startled 
spectators in the Supreme Court chamber today witli a blistering attack on New 
Deal cun-ency policies. There were gasps as the 73-year old Tennesseean, scarcely 
giancing at his manuscript, declared that Nero undertook to use a debased cur- 
rency, asserted that the Constitution had ‘gone’ and expre.ssed the ‘shame and 
humiliation’ of the minority consisting of himself and Justices Van Devanter, 
Sutherland and Butler.” N. Y. Time.s, Feb. 10, 1935, p. 1, col. 7. In his reported 
Bead & MacDonald U.C.B.Leg.— 5 
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Judicial and Legislative Processes Compared 


Cn. 1 


At this 'point , a man 'who has hoeti sitiing some dlsUmcc away comes 
over and pidls up a chair. He is Professor Garvey Stiles, of the faculty 
of a well-kno'wn law school located near-hy. 

Stiles: Good afternoon, Mr. Richey! Mr. Mason! May I join you? 

Mason and Richey: Certainly! Certainly! 

Stiles: I couldn’t help overhearing part of your discussion. Your 
voices were raised somewhat above the usual level. I am deeply in- 
terested in some of the questions you have been discussing. As a mat- 
ter of fact, I am preparing an article on the subject for one of the re- 
views. It seems to me that the solution of some, at least, of the prob- 
lems raised lies in the adoption of a more frankly legislative technique 
on the part of the judiciary. 

Richey;' Good God! 

Stiles: Wait. Let me finish. Suppose that the Supreme Court 
does not wish to follow a previous holding, but still wishes to protect 
a litigant who has relied on the former statement of the law. Why 
should it not adopt tlie policy of following the old law in the instant 
case, but announcing a new rule for the future? 

Richey; Is there any precedent for such a proceeding? 

Stiles; Yes. There is excellent authority for it. Judge Cardozo 
and Professor Kocourek®^ both advocated it, and in fact the Supreme 
Court itself once considered it. Judge Cardozo wrote the opinion, as 
it happened. The Montana Supreme Court had held a defendant li- 
able, but had armounced a new rule for the future luider which no li- 


opinlon In the same cases, Mr. Justice McKejaiolds said: “Loss ol reputation for 
honorable dealing will bring us unending humiliation; the Impending legal and 
moral chaos is appalling.” Norman t. Baltimore & Ohio B. K., 204 U.S. 240, 381, 55 
S.Ot. 407, 79 L.Ed. 885, 95 A.L.R, 1352 (1935). 

[Footnotes 28 to 30 are omitted. Ed.] 

31 Beference here is probably made to the addi-ess given by Mr. Justice Oardozo, 
while Ohiel Judge of the New York Court of Appeals, before the New York State 
Bar Association on Jannaiy 22, 1932. See Beport of the New York State Bar 
AsscKdation (1932) voi. LV, pp. 263 et seq. He cited an instance in which the 
majority of the New Yoz-k Court of Appeals, in order that Injustice might not be 
done in the instant case, felt obliged to follow precedent with which it no longer 
agreed; tlie minority wished to overrule this precedent, with retroactive GflSeqt. 
He then added (p. 20S): “But was there not a third thing that might better hare 
been done, better than what the majority or the dissenting judge approved? Would 
It not have been the sen.sibie thing to say, this judgment will be affirmed because 
Injustice would otherwise he done to the seller of the ranges who relied upon a 
declaration of the law now believed to have been wrong, but as to all who propose 
to have like transactions in the future, we give notice here and now that they are 
not to trust to the mistaken declaration to guide their course hereafter?” 

Professor Koconrek In a short article, Betrospective Decisions and Stare Decisis 
and a Proposal (1931) 17 A.B.A,J. 180, suggested tire adoption of a statute which 
would expressly authorize the Supreme Court to announce a newer rule and yet 
apply the old rule in order to avoid injustice in the Instant case. Mr. Justice 
Oardoao referred to Kocourek's projrosed statute in his address to the New York 
State Bar Association, supra note 31, but said (p. 297): “I am not frersuaCljed 
altogether that competence to pi-oceed along these lines does not belong to the 
judges even, now without the aid of statute. If the competence does not exist, 
it should be conferred by legislation r^nforced, if need be, by constitutional 
amendment.” 


Exan & MAcDoifAim U.C.B.DEa. 
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ability would be imposed.^^ The defendant claimed that this was a de- 
nial of due process, and went to the United States Supreme Court. The 
Court said that there was no denial of due process. 

Mason: What sort of case was it? A tax case? 

Stiles; No, it was a suit to recover an overcharge from a railroad. 

Mason: You mean that the court let the plaintiff recover in this 
case, but then said, “Never again”? 

Stiles: That is correct. 

Mason: So the Montana court said, “We’re sorry. We have misled 
the bar.®'* There is no overcharge, and the railroad should not be li- 
able. But since we’ve misled the bar, and let the plaintiff spend a lit- 
tle money on counsel fees, we’ll give the plaintiff a big, fat judgment 
against the railroad. But we give notice that in the future we’re going 
to enforce the correct rule and let the railroad off.” Is that right. Pro- 
fessor? 

Stiles; Substantially so. 

Mason: Sounds like rotten law to me. The court says to the de- 
fendant, "You really aren’t liable under the law, but you’ve got to 
pay, because we can’t have it said that the court misled the legal pro- 
fession.” 

Stiles; That's putting it rather harshly, Mr. Mason. After all, the 
law did Impose liability,®® as far as anyone knew, going by the old 
decisions. And the United States Supreme Court said that since it 
wouldn’t have been a denial of due process to follow the old decisions, 
it wasn’t a denial to follow the old decisions and then tag on the an- 
nouncement that from now on the rule would be different.®® 


33 The professor Is undoubtedly refen-lng to Montana Horse Products Co. t. Great 
Northern Ry., 91 Mont. 194, 7 P.2d 919 (1932). In an earlier decision, Doney y. 
Northern Pae. Ry., 60 Mont. 209, 109 P. 432 (1021), the siune court, in construing 
the identical .statutory provision involved, had declared the carrier liable in. a like 
situation. See the comment of Shartel, Stare Decisis — A Practical View (1933) 
17 J.Am.Jud.Soc. 6. 

34 “Having written that opinion for the court [i.e., in Doney v. Northern Pac. 

Ry., supra note 33], the author hereof expresses apology for having misled the 
profession, and welcomes this opportunity to correct the error made in interpreting 
our statutes. . . . We were then apparently satisfied with the correctness of 

the holding, and thenceforth the profession wnit- others loere entitled to place relmnoe 
thereon.’’ (italics supplied.) Such were the humble words of Judge Galen itr Mon- 
tana Horse Products Co. v. Great Northern Ry., supra note 33, at 205, 211. 

35 The professor here deprives ns of what would undoubtedly be a very learned 
discourse on the nature of law. Apparently, he Is of that school of thought which 
believes that judges create as weU as discover law, for otherwise he would tell us 
in true Blackstonlan style that the former decision never was the law. For a very 
recent discussion of this age-old problem, see Spruill, The Effect of an Overruling 
Decision (1940) 18 N.O.L.Eev. 109. See also Carpenter, Court Decisions and the 
Common Law (1917) 17 GoI.L.Rev. 503. 

. 30 Great Northern Ry. v. Sunburst Oil & Refining Oo., 287 U.S. 358, 53 S.Ct, 145, 
77 LJild. 300, 85 A.L.R. 254 (1932), noted, (1933) 28 lU.L.Rev. 277, (1933) 17 iVIinn.L. 
Rev. 811, (1033) 11 N.O.H.Kev. 323, (1933) 42 Vale L.J. 779. See also (1934) 47 Harv. 
L.Rev. 1402, 1412; (1939) 23 J.Am.Jud.Soc. 32. Professor Llewellyn in his article. 
The Constitution as an Institution (1934) 34 Col.L.Eev. 1, 37, referred to the decision 
as to one which “may yet become . . . epoch malting.” More recently, in 
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Rici-iey: I admit that Montana case seems pretty raw to me, Pro- 
fessor, but I think your idea has some real possibilities in the tax field 
— providing always that we apply it for the protection of the taxpayer 
and not of the lax gatherer. In fact, come to think of it, I think it 
would be unconstitutional to apply such an idea in favor of the govern- 
ment. You couldn’t have the court saying that a man would have to 
pay a tax just because the court had formerly announced a mistaken 
rule that a tax was due in such a situation, and then go on and say 
that in the future there would be a new rule of no tax liability. That 
would be ridiculous — in fact, I guess we’d all agree that that would be 
un-American. But the other way round — a rule for the protection of 
the taxpayer — think you’ve got something there. Professor. 

Mason; Is that your idea, Professor Stiles — a one-way street lead- 
ing out of taxation? 

Stiles: Well, Mr. Mason, I had not thought of it in exactly that 
light. In tort cases, where a man has been non-negligent under older 
judicial decisions, but is considered negligent by a modern court, I 
have no great sympathy for him. He probably was not relying on a 
court decision when he did the act which is now held to be negligent.**’ 
But in contract cases and property cases, my sympathies are very 
much on the side of the man who has relied on court decisions.** It 
seems to me that he should be protected — that the court should in his 
case follow the decision on which he relied, even though it may at the 


On Reading and Using the New .Turisprudence (1940) 40 Ool.L.Bev. 681, 26 A.B.A.J. 
300, he refers to the decision as one “fraught with destiny” and comments on tlio 
glacial slowness of the state courts In adopting its doctrine. 

Mr. Justice Cardozo, in delivering the opinion in the Sunburst case, said (2ST U.S, 
at 364): “A state in defining the limits of adherence to precedent may make a choice 
for itself between the principal of forward operation and that of relation backward, 
It may say that decisions ol its highest court, though later overruled, are law none 
the less for intermediate transactions.” Professor Kocourek, who had advocated 
the statute mentioned supra note 32, was extremely heartened by this decision. 
In his joint article with Mr. Koven, Renovation of the Common Law through Stare 
Decisis (1935) 29 lU.L.Rev. 971, he no longer finds need for the suggested statute, 
but says p. 999:) “The courts already inherently have the power to accomplish 
this program. No statute is needed. No change in any constitution is required." 
For a comment on Kocourek' s and Kovcn’s article, see Stare Decisis Freed from 
Baneful Effect, (1935) 19 J.Am.Jud.Soc. 37. 

S'? The professor probably has in mind such a case as MacPherson v. Buick hlotor 
Co., 217 N.Y, 382, 111 N.B. 1050, L.R.A.1916E, 600, Ann,aaa.l9160, 440 (1916), or 
perhaps even Erie R. R. v, Tompkins, 304 U.S. 64, 58 S.Ot. 817, 82 L.Ed. 1188, 114 
A.D.R. 1487 (1938). See In Ufis connection, Cardozo, The Nature of the Judicial 
Process (1921) 146; Carpenter, Stare Decisis and Law Reform. (1927) 1 So.Oalif. 
L.Eev. 63, 61. 

88 Professor Stiles might well have quoted Professor Wigmore’s The Judicial 
Function, a preface to Volume 9 of the Modem Legal Philosophy Series (1917), 
where it is said: "In so far as the faith of contracts is involved, and the security 
of property, there must be adherence to prior declarations of law vn so far as such 
faiih and, suoh security ham been rested upon them, but so far only." (P. xxxvii). 

For an able article reviewing the situations in which overruling decisions are not 
given retroactive effect, see Freeman, The Protection Afforded against the Retro- 
active Operation of an Overruling Decision (1918) IS Col.L.Hev. 230, Mr. Freeman 
concluded that courts generaUy were making every effort to avoid injustice by 
refusing to give retroactive effect to overruling decisions. 
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same lime announce a new rule for the future. So the question is, are 
the tax cases like the contract cases? 

Richey: Yes — emphatically, yes. The price paid for stock, for 
example, will often depend on whether the transaction can he put in 
the form of a tax-free reorganization. If it can, and there is no tax, a 
contract is made to reflect that situation. If later a tax is imposed, the 
expectations of the parties are upset. 

Mason: But look at it from the other side. The government has to 
go on — somebody has to pay the taxes. If you let one man out of pay- 
ing a tax, it means somebody else is going to have to pay a bigger tax. 
It seems to me that if the court concludes that a certain transaction is 
taxable, it should hold that the tax must be paid, even though the 
court has held the opposite in some previous case.® Otherwise, you 
will be putting an undeserved burden on the rest of the public. 

Richey: Everybody’s bearing an undeserved burden, if you should 
ask me. 

Stiles: Your thought is an interesting one, Mr. Mason. But is there 
not much to be said for a policy of encouraging reliance on past deci- 
sions, while at the same time permitting free expression of the court’s 
opinion as to the rule to be followed in the future?^® 


S9 Mason would heartily approve of the language of Justice Heffernan in People 
ex rel. Rice v. Graves, supra note 3D (242 App.Dlv. 128 nt 136, 273 N.Y.S. B82): 
"We have not overlooked the relator’s contention that a retrospective application 
of the decision in the Fox Film case works an apparent hardship as to him. We 
concede as much. The answer to that argument, however, is that the hardship 
In question is no greater on the relator than was that suffered hy the State by the 
erroneous decision in Long v. Rockwood. The nUinff in that case d.epi-ived the 
State of reve'ivae to tohioh it was justly entitled.” (italics supplied.) Similarly the 
Wisconsin court in Laabs v. Wisconsin Tax Commission, supra note 30 (218 Wls. 414 
at 422, 281 N.W. 404), said; “To compel him to pay a tax which, by the doctrine 
of the Fox Film Oorp. Case, the state was entitled to collect, does not seem to us 
to produce injustice or undue hardship. To deprive the state of revenue to which 
It was justly entitled upon a correct view of the law would produce injustice.” 

See also Professor Llewellyn’s letter reviewing the proceedings of the Cincin- 
nati Conference, supra note 8, in which he says: “Indeed, as to the tax cases in 
particular, it has seemed to me that one who has followed the current of opinion, 
judicial and other, over the past ten years, and has observed the pressure all over 
the country to open sources of revenue, must have been aware that some important 
shifts of ground have been impending.” (1940) 14 U. of Cin.L.Rev. at 345. 

■la While much has been said for the policy advocated hy the professor (see 
Kocourek and Koven, loc. cit, supra note 36), there has likewise been able criticism 
of the theory. Chief Justice von Moschzisker, in Stare Decisis in Courts of Last 
Resort (1924) 37 Earv.L.Rev. 409, points out that if an overruling decision is given 
only prospective effect legislation by the court is the result ; the declaration of the 
rule to be followed In the future is mere dictum ; and as a practical matter a liti- 
gant would not attempt to induce a court to overnile its former decision, lor he 
would realize that the battle as to him is already lost, even sho'uld he succeed in 
obtaining a correct declaration of the law for the future. Kocourek and Koven 
counter hy saying that if overruling a prior precedent is not judicial legislation, 
it is difficult to see how postponing the effect of the overruling decision is any more 
a matter of legislation. As to the argument that the rule announced for the future 
is mere dictum, it is said the court would feel moiuHy bound to follow such a dictum 
and could he relied upon to adhere to it in the future. In regard to the practical 
effect on the individual Utlgant, it is conceded that the man with but a single case 
will not be inclined to appeal, but it is suggested tliat those business interests which 
are repeatedly involved in the operation of certain rules of law, as raRroads, utilities. 
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Mason; How is this thing going to work? I take it that we have 
decision on a tax matter in 1930, holding a certain type ot transaction 
is not taxable. Then many people, relying on the decision, enter into 
such transactions. 

Stiles: Correct. 

Mason: Right. Now, in 1940, the Supreme Court wants to change 
the rule. What does it do? Wait for a case which brings up tlie exact 
point, or issue a decree? 

Sm-Es; Of course, it has to wait till a case comes up. It couldn’t 
act in the absence of an actual case before it. 

Mason: Well, we know that the taxpayers won’t be anxious to bring 
the point up. They’re hanging on to the old cases for dear life. So it 
will be the government which drags the taxpayer through the courts, 
knowing that the particular taxpayer will win, but hoping for a deci- 
sion which will impose a tax in future cases. 

Stiles: Is that so different from present practice? Except, of 
course, that the government now hopes to win in the instant case as 
well as to obtain a new rule for the future. 

Mason: Well, let’s finish paintmg our picture. The Court’s decision 
comes down, say, on November 1, 1940, at 10:30 A. M. So the public 
is now warned that while all transactions of a certain type occurring 
between the old decision date in 1930 and November 1, 1940, at 10:30 
A. M. are tax-free, all similar transactions occurring Mter November 
1, 1940, at 10:30 A. M, are taxable. Is that right? 

Stiles: Y es. It would be exactly Ihce a statute— effective when of- 
ficially promulgated. 

Mason; I don’t like your proposition, Professor, because it locks 
the barn door after the horse is stolen — or, rather, after it has died of 
old age. What good does it do to announce a new tax rule, effective 
after November 1, 1940? Everybody will run to friend Richey and be 
steered into other ways of getting out of taxes. And the government 
would lose its revenue on a big crop of transactions that took place 
between 1930 and 1940. No, sir, what’s good law for the future is good 
law right here and now. In my opinion, a judge isn’t living up to his 
oath of office if he doesn’t decide each case according to the best that’s 
in him — no matter if some other judge made a mistake ten years 
ago.’*! 


and Insurance companies, wonid find it to their interest to establish the new and 
correct rule for the future. 

The Kentucky Supreme Court has on sereral occasions followed the Kocourek 
suggestion, citing Great Nbrthern Ry. y. Sunburst Oil & Refining Co., supra note 
36, in support of Its position. Payne r. City of Corington, 276 Ky. 380, 123 S.W.2d 
JO®, 122 A.L.R. 321 (1938) ; World Fire & Marine Ins. Co. ▼. Tapp, 2(7& Ky. 423, 
130 aW.2d 848 (1939). 

41 Mason would undoubtedly agree with Mr. Justice Frankfurter who In Hdlvering 
V., fiaJlodk, supra note 7 (60 S-Ot at 463), saldj “ ... we cannot evade our 
vim tesprai^bUlty for reconsidering in the li^t of further esperlence, the validity 
• dlpyn^ttons which this Court has itself created." 

the reoiaito of Honorabie Murray SeasungOod before the Oiufinnati 
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Richey: My feelings are a bit mixed on this idea, Professor. In 
the first place, I don’t like to hear you say that the Court’s decision is 
going to be exactly like a statute. It’s un-American. The courts are 
there to decide cases according to the law — not to put through new 
legislation. I like to hear a court say that such and such was the law 
in 1930, is the law in 1940, and will be the law in 1950, unless Congress 
changes it by vote of the people’s elected representatives. The law’s 
the law — and it should stay put!** But — and here’s where I start to 
agree with you — if we’re going to have judges who insist on changing 
the law, anything you can do to ease up the effects is O. K. with me. 
Just so my clients get the kind of treatment I told them they’d get — 
and the courts told them they’d get — ^that’s all I ask. . . . 

NOTE 

See “Stare Decisis, Quo Vadis; the Orphaned Doctrines of the Supreme Court”, 
hy Judge Emmet H. Wilson, 33 G 00 .L.J. 251 (1943), for a discussion of various sub- 
jects on which the Supreme Court lia.s overruled itself in recent years. 


WARRING V. COLPOYS 

United States Court of Appeals for the District of Columbia, 1941. 

74 App.D.O. 303, 122 F.2d 042, 130 A.L.E. 1025. 

Vinson, Associate Justice. This is an appeal from the District 
Court’s discharge of a writ of habeas corpus. The litigation grows 
out of the same earlier proceedings as did the case of Warring v. 
Huff,i also decided today. 


Conference, supra note 8: “So I conclude, whether we like It or not, In constitutional 
cases, the doctrine of stare decisis nowadays is practically non-existent. When it is 
established in the United States Supreme Court that about everything is constitu- 
tional, taxable and, for administrative tribunals, pei-misslble, the present majority 
of the Court may be expected to give greater effect In constitutional cases, to the 
doctrine of stare decisis. (Applause.)" (1940) 14 U. of Oin.L.Hev. at 243. 

A man after Richey’s heart was that Pennsylvania jurist, Judge Black, who 
in Hole v. Rittenhouse, 2 Phila. 411, 418 (Pa. 1856), volcsed the following dissenting 
views: “The majority of this Court changes on the average once every nine years, 
without counting the cliances of death and resignation. If each new set of Judges 
shall consider themselves at liberty to overthrow the doctrines of their pi-edecessors, 
our system of jurisprudence (if system it can he called) woulcThe the most fickle, 
uncertain and vicious that the civilized world ever saw. A Preneh constltuUon, 
or a South American republic, or a Mexican administration would be an Immortal 
thing in comparison to the short-lived principles of Pennsylvania law. Tlie rules 
of property which ought to be as steadfast as the hills, will become as unstable 
as the waves. To avoid this great calamity, I know of no resource hut that of 
stare decisis. I claim nothing for the great men who have gone befoi'e its on the 
score of their marked and manifest superiority. But I would stand by their decli 
sions, because they have passed into the law and become a part of it — ^have been 
relied and acted on — and rights have grown up under them which it is unjust and 
cruel to take away." In this connection, see Freeman, loc, cit. supi-a note 38; 
Goodhart, Case Law in England and America (1930) 15 Cornell L.Q. 173; Radln, 
Case Law and Stare Decisis; Concerning Prajudlzienrecht In Amerlka (1933) 33 
CoUkRev. 199. 

174 App-D.Q 302, 122 Fd2d 641, dedded July 29, 194L 
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Appellant was sentenced on February 24, 1939, upon picas of guiUy, 
to four criminal contempt charges. The first charge staled that ap- 
pellant had used money to influence a prospective juror. The second 
charge slated that appellant had investigated i,ho possibility of in- 
fluencing another prospective juror. Admittedly, and as shown by 
the rule to show cause, these acts occurred some days before the trial 
commenced, and some distance from the court house, although with- 
in the District of Columbia. 

I Appellant contends that the coimt had no power to convict him 
in a criminal contempt proceeding on these charges, for the statute 
delineating the court’s contempt power provides, inter alia, “Such 
power to punish contempts sh^I not be construed to extend to any 
cases except the misbehavior of any person in their [courts’] pres- 
ence, or so near thereto as to obstruct the administration of jus- 
tice, . . (Ital. supplied.) Appellant then concludes that 

since he has served the valid sentences imposed upon him (the other 
two contempt sentences and a criminal conspiracy one), he should 
be discharged from custody on this writ of habeas corpus. 

The “so near thereto” is old law as far as Congressional enactment 
goes. It was passed in 1831.^ It succeeded the Act of 1789 which 
provided simply that courts had power to punish contempts of their 
authority.'^ 'The contempt provision of the Act of 1831 was Section 
1. Section 2 of that Act listed certain acts which obstruct justice 
as offenses which were liable to punishment after indictment.® Thus 
reading Section 2 with Section 1 and considei-ing the background ” 
which brought about the Act of 1831, it is reasonable to believe that 
Congress meant that the courts should have a contempt power less 
broad than they possessed under the Act of 1789. 


a 28 U.S.O.A. § 385. 

3‘‘TIiattlie power of the several courts of the United States io issue attachments 
and inflict summary punishments for contempts of court, shall not he construed 
to extend to any cases except the misbehaviour of any iier.son or persons in the 
Ijreaence of the said courts, or so near thereto as to ohstnict the administration 
of justice, the misbehaviour of any of the officers of the said courts in their offi- 
cial transactions, and the disobedience or i-eslstance by any officer of the said 
courts, party, juror, witness, or any other person or persons, to any lawful writ, 
process, order, rule, decree, or eonunancl of the said courts." 4 Stat. 487-8, J 1. 

4 “That all the said courts of tlie United States * • * shall have power to 
impose and administer all necessary oaths or afflnnations, and to punish by flue or 
imprisonment, at the discretion of said courts, all contempts of authority in any 
cause Or hearing before the same.” 1 Stat. 83, § 17. 

s “Tliat if any person or persons shall, corruptly, or by threats of loree, endeavour 
to Influence, intimidate, or Impede any juror, witness, or officer, in any court of the 
United States, in the discharge of his duty, or shall, corruptly, or by threats or force, 
obstruct, or Impede, or endeavour to obstiuct or impede, the duo administration 
of justice therein, every person or persons, so offending, shall , be liable to pi’osecu- 
tion therefor, by indictment, and shall, on conviction thereof, be punished, by flne 
not exceeding live hundred dollars, or by Imprisonment, not exceeding three months, 
or both, according to the nature and aggravation of tlie offence.” 4 Stat. 488. Com- 
pare 18 U.S.O.A. § 241. 

e Particularly the impeachment and acquittal of Judge James H. Peck. This 
incident is often discussed in the contempt cases. For a recent discussion, sea 
Nye T. United States, 61 S.Ct. 810, 85 li.Bd. 1173, decided April 14, 1041. 
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To learn how much less, it is natural to turn to the cases. We find 
that Section 1 of the Act of 1831 has had varying constructions and 
varying interpretations of those constructions.’ It is probably cor- 
rect to say that throughout the remainder of the nineteenth century 
the provisipn received a continually broadening construction. In 
1905 this court clearly held that the attempt to influence a juror no 
matter where feU within the Section.** In 1911 this court reaflirmed 
that conclusion.** There can Le no doubt that the Supreme Court's 
“reasonable tendency” (to obstruct the administration of justice) 
test enunciated in the Toledo Newspaper’® case (1918) included all 
attempts to influence jurors wherever they were. And to our minds, 
at least twice” since then, the Supreme Court construed the Sec- 
tion in such manner as would make the acts of the present appellant 
subject to contempt proceedings. 

Under this state of the law,” appellant, after pleading guilty, was 
convicted of criminal contempt. On April 14th of this year the Su- 
preme Court, in the Nye ” case, said that the words “so near there- 
to” must be given a geographical not a causal construction. In reach- 
ing this conclusion the Court expressly overruled its Toledo decision. 
We believe that appellee has properly conceded that if appellant’s 
wrongful acts had occurred on April 15, 1941, the court should con- 
clude that it had no power to punish him in criminal contempt pro- ' 
ceedings. This is particularly true in light of the emphasis in the 
Nye opinion placed on Section 2 of the Act of 1831 in construing Sec- 
tion 1. Section 2 makes the endeavor to influence jurors, the wrong- 
ful acts here, liable to punishment after indictment.” i 

Is one entitled to a discharge under a writ of habeas corpus where 
the court had power under the statutory construction to punish his 
acts in a criminal contempt proceeding at the time the acts were 
done and the sentence imposed, the court not having such power 
under a new statutory construction at the time the writ of habeas 
corpus was filed? That is the question in this case. And so far as 
we have been able to ascertain it is a question of first impression. 

This is a habeas corpus proceeding, a collateral attack upon a pre- 
vious judgment of the District Court, accepted at the time as final. 


I See eases cited and discussed in the majority and dissenting opinions of Nye 
y. United States, 61 S.Ot. 810, 85 L.Bd. 11T2, decided April 14, 1941. 

8 McCanlly t. United States, 25 App.H.O. 404, 

B Pierce v. United States, 37 App.D.O. 682. 

10 Toledo Newspaper Co. t. United States 247 U.S. 402, 38 S.ca;. 560, 62 L-Bd. 1188. 

UOraig T. Hecht, 263 U.S. 255, 44 S.Ot. 103, 68 L.Bd. 293; Sinclair v. United 
States, 279 U.S. 749, 49 S.Ot 471, 73 L.Bd. 938, 63 A.L.R. 1258. “The reasonable 
tendency of the acts done is the proper criterion," 2T9 U.S. at page 764, 49 S.Ot. 
at page 476, 73 L.Bd. 938, 63 A.L.R. 1268. 

1* “It is universally recognized that any act by whicb jurors are tampered with, 
whether by bribery, association, or other methods, constitutes a contempt, punish- 
able by the court in summary proceedings." 63 A.L.K. 1269, 1270. 

18 Nye V. United States, 61 S.Ot. 810, 85 L.Bd. 1372, decided April 14, 1941. 

14 See Footnote 5, compare footnote 3. 
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It is increasingly evident that “.iurisdiction” in the normal case is not 
subject to collateral attackJ® While habeas corpus is regarded more 
liberally than most forms of collateral attack, it is not to be used as 
an appeal or a writ of errorJ® We believe that appellant would be 
entitled to discharge under the writ, if the District Court clearly did 
not have power to actJ’ If there was doubt about the Court's power, 
a direct appeal would usually be the proper means of questioning the 
conclusion; extraordinary circumstances might justify the issuance 
of the writJ® If the court had the power, appellant is not entitled to 
discharged® 

Thus the question in this case becomes whether the Nye case (1941) 
with its geographical construction of the statutory words took away 
the District Court’s power to adjudge one guilty of contempt for these 
acts as of 1939, when in that year the Court had the power under 
the “reasonable tendency’’ construction. 

When a case is decided it is expected that people will make their 
behavior conform to the rule it lays down and also to the principle 
expressed in so far as it can be determined. This is true whether 
the decision is regarded as “the law”, “the best evidence of the law”, 
or “a prediction of what the court will do next time”. When hard 
cases arise under the principle, counter principles are emphasized, 
distinctions pointed out, and the delennination of what is signific:ant 
may become easier or more difficult. If, at last, the first decision 
is overruled, then there is new law, better evidence, or an enlightened 
basis for prediction. Those transactions which occurred between 
the two decisions, are, for the most part, accepted history. This is 
true even though a person had presented, in proper fashion, his case 
to the courts. His rights being finally determine, an attempt to re- 
open the question, in view of the new enlightenment, would be greeted 
with the powerftd answer of res judicata. In one respect the new 
law is applied to an old set of facts. Traditionally, he who questioned 
the law or the best evidence of it is given the benefit of the new law 
or the better evidence of it. This is not always the case. Thei’e has 


15 American Surety Oo. v, Baldwin, 287 U.S. 150. 53 S.Ct, 98, 77 L.Bd. 231, 80 
A.L.E. 298; Stoll t. Gottlieb, 306 U.S. 165, 69 S.Ct. 134, 83 L.Ed. 104; Chicot 
County Uralnage District t. Baxter State Bant, 308 U.S. 371, 00 S.Ct. 317, 84 L.Bd. 
329 ; Sunshine Anthracite Coal Oo. y. AcUtins, 310 U.S. 381, GO S.Ct. 907, 84 
1263; Jacirson v. Irving Trust Co., 311 U.S. 494, 61 S.Ct. 320, 85 L.Eid. 297; Boskey 
and Braucher, Jurisdiction and Collateral Attack; October Term, 1939 (1940) 40 
Gol.L.Rev. 1006; (1940) 49 Vale L.J. 969; (1940) 53 Harv.L.Bev. 652. But see 
Kalb V. Feuerstein, 306 U.S. 433, 60 S.Ct. 343, 84 L.Kd. 370, and United States y. 
United States Fidelity & Guaranty Co., 309 U.S. 506, 60 S.Ct. 053, 84 L.Ed. 894. 

la Johnson y. Zerbst, 304 U.S. 468, 58 S.Ct 1019, 82 L.Bd. 1461 ; United States 
V. Jaegei', 2 Oir., 117 F.2d 483. Compare Hunter v. United States, 48 App.D.O. 19. 

17 la re Snow, 120 U.S. 274, 7 S.Ct. 556, 30 L.Ed. 658 ; Es parte Fisk, 113 U.S. 
713, 5 S.Ct. 724, 28 L.Ed. 1117 ; Elliott y. United States, 23 App.D.O. 466. Com- 
pare Ex parte Cuddy, 131 U.S. 280, 9 S.Ct 703, 33 L.Ed. 154. Contrast United States 
v. Jfte^r, 2 Oir., 117 F.2d 483. 

18 Bowen V. Johnston, 306 UB. 19, 69 S.Ct 442, 83 L.Bd. 465; Boskey and. Brau- 
cher, Jurisdlctian and Collateral Attack: October Term, 1939 (1940) 40 Ool.L.Rev. 
1006, 102^9. 

••9 Sanford r - Robbins, 5 Oir., 116 F.2d 436. 
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arisen, for example, when contract rights or property rights growing 
out of contracts are involved, the exception that the one who argued 
against the established law is not given the benefit of the change he 
helped bring about inasmuch as his adversary relied upon the pre- 
vious law.*® Such decisions apply the old law to the case at hand 
while establishing new law for the future. The Supreme Court has 
found no constitutional limitation on stale courts proceeding in this 
manner. Federal courts have proceeded similarly.** Obviously 
courts are free to follow the more traditional method.®* 

Now if a legislature makes some law, again it is expected that 
people will conform to its provisions. If a court later constimes the 
Act, it is expected, likewise, that behavior will be adjusted compatibly 
with the decision even though the court says that the statute means 
something other than what most people thought that it meant. There 
would be uncertainty and criticism if each person proceeded to con- 
duct himself according to his own notion of what the statute meant 
in face of what the court had said. If later the court reverses its con- 
struction, a new angle of thought is often injected. There are those 
who reason that this is different from overruling a common law 
case.** After all, the statute always was the law. It is on a higher 
plane than the judicial construction of it. Since the two constructions 
are inconsistent, to be practical, the latter must be chosen as right 
and the former never was the law. That means that just about every- 
body was fooled. This reasoning would seem to be more in accord- 
ance with the traditional thought habit of the civil law than of the 
common law although both always tend to modify themselves toward 
each other. But courts have often concluded that to apply the new 
construction to a previous transaction would be unjust.*® 

so 14 Am Jur., Courts, § 130. Snyder, Retrospective Operation of Overruling 
Decisions (1040) 35 Ill.L.Rev. 121, 130 et seq. 

21 Great Northern R. Co. v. Sunburst Oil & Refining Co., 28T U.S. 358, 364, 53 
S.Ot. 145, 77 L.Ed. 360, 86 A.L.R. 254. 

22 Gelpeiie v. City of Dubuque, 68 U.S. 175, 17 L.Ed. 520 ; Taylor v. yp-sUanti, 
105 U.S. 60, 20 L.Ed. 1008. Compare Montana Nat. Bank v. yellov7stone lOounty, 
276 U.S. 490, 48 S.Ct. 331, 72 L.Ed. 673. 

28 Great Northem R. Co. v. Sunburst Oil & Refining Co., 287 U.S. 358, 305, 53 
S.Ot 145, 77 L.Ed. 360, 85 A.L.R. 254. 

21 Snyder, Retrospective Operation of Overruling Decisions (1940) 35 IU.L.Rev. 
121, 134. Contrast Great Northern R. Oo. v. Sunburst Oil & Refining Co., 287 U.S. 
358, 365, 53 S.Ct 145, 77 L.Ed. 360, 85 A.L.R. 254. 

25 State v. O’Neil, 147 Iowa 513, 120 N.W. 454, 33 L.R.A.,N.S., 788, Ann.Oas. 
1912IJ, 691. See the case In which the Iowa Court clianged its view, McCollum 
V. McConaughy, 141 Iowa 172, 119 N.W. 539. The new view was applied to the 
case at hand inasmuch as the defendant had acquired no property rights ; the ao 
itlon was tn equity to enjoin. 

State v. Longino, 109 Miss. 125, 67 So. 902, Ann.Caa,1916E, 371. See the case 
that changed the law. State v. Rawles, 103 Miss. 806, 60 So. 782. 

State Y. Bell, 136 N.G, 674, 49 SJS- 163. Compare change in construction of con- 
stitutional provision, Payne v. City of Covington, 276 Ky. 380, 123 S.W.2d 1046, 122 
A,L.R. 321. 

These cases apply the principle that ail the law, the statute plus the judicial con- 
struction, in effect at the time of the transaction is critical. Freeman, The Pro- 
tection Afforded Against the Retroactive Operation of an Overruling Decision 
(1918) 18 Col.L.Rev. 230. 

Compare, United States v. Moser, 260 U.S. 236. 45 S.CL 66 69 LEO 2 fi!> 
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If instead of a court changing the construction of a statute, the 
legislature passes a new act which in effect repeals the old one, there 
would be little doubt that the old act was the law until the new one 
was enacted. For example if the contempt statute of 2789 had still 
been in effect in 1939 when appellant was sentenced, and then on 
April 14, 1941, a new act of Congress had become effective which 
limited the court’s power to breaches committed within the court 
house, probably no one upon second thought would have decided that 
appellant was entitled to discharge upon a writ of habeas corpus. 

We have mentioned three types of alterations in the law; a court’s 
overruling decision in the realm of common law, a court changing 
its construction of a statute, and the enacting of a new statute which 
partially or totally repeals an old act. In an attempt to complete 
the picture we point out a fourth situation and compare it with the 
instant problem. 

It has been commonly thought that if an act is declared unconstitu- 
tional, it never had any force or effect. Yet a realistic approach is 
eroding this doctrine. In the instant case the reason why it is con- 
sidered that appellant may be entitled to discharge is because the 
statute never gave the court contempt “jurisdiction” over his type 
of offense. Yet the courts had said there was jurisdiction. It is now 
said that there is no jurisdiction. But to say that there never was 
jurisdiction is to place the Nye case on a higher plane than, for ex- 
ample, the Toledo decision. True the Nye case is the law now and 
will be followed until changed. But the Supreme Court’s construc- 
tion had been otherwise. Those decisions that made it otherwise 
were on the same plane as the Nye case. All of the decisions were 
construing the statute. When a statute is declared unconstitutional 
it falls because it must yield to the basic, superior law. There is 
much more reason to argue that the unconstitutional statute never 
was the law. Yet today even such a statute is an operative fact and 
decisions made under its color have the blessing of res judicata.*® 

All of the loose ends presented in this discussion on the effect of 
altering the law can be pretty well tied together when it is realized 
that law is not a pure science, that law loses its vital meaning if it 
is not correlated to the organic society in which it lives, that law is a 
present and prospective force, that law needs some stability of admin- 
istration, that the law is aU the law there is, that law is more for the 
parties than for the courts, that people will rely upon and adjust their 
behavior in accordance with all the law be it legislative or judicial 
or both. 

These considerations should guide the lawmakers and the law- 
appliers in making their determinations in respect of whether a change 
in the law is to be effective only for the future or also for the past. 


se Chicot County Drainage District v. Baxter State Bank, 308 U.S. 371, 60 S.Ct. 
317, 84 L.Ea. 329. 
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and if the latter, to what extent.®’ And these considerations should 
be applicable to both sides of a potential litigation, civil or criminal, 
so that we may have our rules of the game as we go. The Supreme 
Court in the Nye case applied its new law to the litigation then before 
it. Inasmuch as personal liberty was involved and the courts usually 
apply law this much after the fact, such a result was meritorious. 
But the Court did not indicate whether its new law was to be applied 
to cases decided under the old law previous to its decision. That 
question is now for us, another court. 

We believe that appellant is not entitled to discharge upon the 
habeas corpus writ. The District Court had the power to sentence 
him in a criminal contempt proceeding in 1939. The Nye case of 
1941 should not be applied so as to sweep away that power as of 1939. 
This collateral attack, then, is unavailing. We reject the idea that 
if a court was considered to have the power in 1939 to do a certain 
thing under existing statutory construction, and in 1941 that con- 
struction is changed so that it no longer has the power to do that 
thing, it should be concluded that it never had the power in 1939. 
It has often been said that the living should not be governed by the 
dead, for that would be to close our eyes to the changing conditions 
which time imposes. It seems even sounder to say that the living 
should not be governed by their posterity, for that, in turn, would 
be downright chaotic. 

Affirmed. 


NOTH 

For commeiitai 7 on the principal case, see 26 Minn.L.Ker. SuS (1D42). 


BURADUS v. GENERAL CEMENT PRODUCTS CO. 

Superior Court of Pennsylvania, 1946. 159 Pa.Super, 501, 48 A.2a 883. 

Proceeding under the Workmen’s Compensation Act by Mrs. Fannie 
Buradus, claimant, to recover compensation for the death of Edward 
Buradus, employee, opposed by the General Cement Products Com- 
pany, employer, and the Maryland Casualty Company, insurance car- 
rier. From a judgment for claimant on appeal from the Worltmen’s 
Compensation Board’s order denying compensation, the employer and 
insurance carrier appeal. 

Hirt, Judge. It was admitted that Edward Buradus died on April 
5, 1943, from injury in the course of his employment with General 
Cement Products Company. Claimant in this case asserted that she 


*7 Snyder, Ketrospective Operation of Overruling Decisions (1940) 35 Dl.L.Eev. 
121; Freeman, The Protection Afforded Against the Retroactive Operation of an 
Overruling Decision (1918) 18 Col.D.Rev. 230 ; (1933) 42 Yale D.J. 7T9 ; (1938) 25 
Va.L.Eev. 210. Compare 89 A.L.R. 1514 et seq. ; but see, United States v. Hill, 
3 Cir., 70 F.2d 1006, certiorari denied 292 U.S. 634, 54 S.Ct 719, 78 L.Ed. 1487 ; 
Compare Hosier v. Aderhold, 5 Oir., 71 P.2d 422 and Rives v. O’Hearne, 64 App.D.G. 
48, 73 P.2d 984; Ellerbee v. Aderhold, D.G.N.D.Ga., 5 F.Supp. 1022. 
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was his common-law wife, and as such, was entitled to compensation. 
Her testimony was to this effect: After an acquaintance of three 
weeks, she agreed to marry Buradus. On November 16, 1941, she 
went to the house of John Powell, where Buradus roomed, and there 
in the presence of Powell and his wife, in words of the present, took 
him for her lawful husband and he, her, as his wife. Both Powell and 
his wife, as witnesses for claimant, recounted what was said by the 
parties on entering into the marriage contract. In formal respects 
the testimony of claimant and these witnesses met legal requirements 
in almost the exact language of our decisions. Claimant testified 
that she then went with Buradus to his room and that she continued 
to live with him there and was supported by him, up to the time of 
his death. Both the referee and the board accepted this testimony 
and found that claimant had met the burden of establishing a com- 
mon-law marriage with Buradus. The board, however, considered 
itself bound by our dicta in Fisher v. Sweet & McClain, 154 Pa.Super, 
Ct. 216, 35 A.2d 756, 760, and on that ground alone refused an award. 
Following our order, affirming the judgment in that case, we, on Jan- 
uary 27, 1944, gave notice of a prospective change in our construction 
of the Act of May 17, 1939, P.L. 148, in this language: “. 
that a valid common-law marriage cannot h&'eafter be entered into 
in this Commonwealth without first complying with the Act of 1939 
and securing a marriage license pursuant to its provisions.” There 
was no license to marry in the present case. But since the marriage 
contract, found by the board, was entered into before the date of 
our opinion in the Fisher case, the lower court held that the mar- 
riage was not invalidated thereby and entered judgment for claim- 
ant as on an award. 

There has been a growing judicial impatience of the invitation to 
perjury in cases depending for recovery on marriage at common law 
and a progressive change in judicial view requiring higher degrees 
of proof where such marriages are asserted. In the Orphans’ Court 
the proofs of a common-law marriage must be sufficient in sub- 
stance and credibility to convince the mind and satisfy the conscience 
of a chancellor, whose findings become final when approved by a 
court en banc. In re Krystliiewicz’s Estate, 310 Pa. 298, 165 A. 230. 
In workmen’s compensation cases there must be substantial credible 
and competent testimony sufficient to satisfy a reasonable mind as 
adequate proof of a marriage at common law. Wilbert v. Common- 
wealth. Second Injury Reserve Account, 143 Pa.Super.Ct. 37, 17 A. 
2d 732. But it is still not difficult for unprincipled claimants to con- 
vert illicit relationships into honest marriages, to their advantage, 
on spurious claims for workmen’s compensation or against the estate 
of a decedent. In the present case however, with the question of 
credibility of the witnesses resolved in favor of claimant, there is 
evidence sufficient to support the finding of a common-law marriage 
and we may not interfere with that finding, judicially, Kigka v, C. 
H. Ziegenfijss Co., Inc,, 154 Pa.Super.Ct, 100, 35 A.2d 532. But this 
claim is not atypical and is not above suspicion. Claimant at the 
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time of the alleged marriage was but little more than sixteen yeai’s 
old, although she said that her father consented to the marriage. 
She had an illegitimate child by a former alliance. In defendant’s 
testimony, Buradus was described as a police character; he was fre- 
quently in conflict with the law, and, after the marriage, admittedly 
served him in the Allegheny County Work House on a conviction 
of larceny. He had left claimant in Pittsburgh, on another occasion 
after the marriage, and spent six months in Cleveland and Detroit. 
There is credible evidence also that he lived with two other women, 
in succession in meretricious relationship after the marriage with 
claimant and that he was not living with her at the time of his death. 

Marriage without civil or religious ceremony (perhaps mistakenly 
accepted here, as the then common law of England, Cf. Bishop on 
Marriage, Divorce and Separation, § 390 et seq.; In re Roberts’ Es- 
tate, 58 Wyo. 438, 133 P.2d 492) is still valid, under the common 
law of Pennsylvania. And although, with the ready means of trans- 
portation everywhere available, common-law marriage may be an 
anachronism in the present day — born as it was of the exigencies of 
pioneer life — we have not presumed to question it as an institution 
sanctioned by our law. The question here is whether we may give 
effect to our dicta in the Fisher case and declare claimant’s marriage 
void for want of a license in accordance with the Act of 1939. 

It wen may be questioned that we, on a change of view in the con- 
struction of an act of assembly, have the power to limit the applica- 
tion of the revised construction to conduct occurring thereafter. In 
general, the construction placed upon a statute by the courts becomes 
a part of the act, from the very beginning. And when former deci- 
sions are overruled, the reconsidered pronouncement becomes the 
law of the statute from the date of its enactment. People ex rel. Rice 
V. Graves, 242 App.Div. 128, 273 N.Y.S. 582, aflarmed in 270 N.Y. 498, 
200 N.E. 288, certiorari denied, 298 U.S. 683, 56 S.Ct. 953, 80 L.Ed. 
1403; City of Philadelphia v. Schaller, 148 Pa.Super.Ct. 276, 25 A. 
2d 406, allocatur refused, certiorari denied 317 U.S. 649, 63 S.Ct. 43, 
87 L.Ed. 522. Cf. Crawford Statutory Construction, § 184. 

On any view, this is not a proper case in which to give effect to 
our dicta in the Fisher case since the parties were married before 
the date of the decision. What we there said was but notice of a 
prospective change in the law. By our language, limiting its intended 
application to common-law marriages contracted after the date of 
our opinion, claimant would have been justified in the belief that any 
contemplated change in legal construction would not affect her mar- 
ital status nor require a subsequent marriage, duly licensed, to make 
it valid. We are not justified in now saying that her position of se- 
curity, whether or not she did in fact rely on our language, was false. 
Although we well might direct the entry of an award on that ground, 
as did the lower court, frankness compels us to say that we, on re- 
, examination of the question, have found our declaration in the Fisher 
case, untenable. 
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Our addendum to the Fisher case was pure dicta; the question 
of the general application of the 1939 act as a health measure was 
not involved and was not raised nor argued in that appeal. Because 
not necessary to the determination of that case our contemplated 
change in construction of the 1939 act did not become presently ef- 
fective and did not work a change in the law, under the doctrine of 
stare decisis. 

The incidents of a common-law marriage always have been, mar- 
riage, contracted without civil or religious ceremony, and without 
prior license (Freedman on Marriage and Divorce, §§ 48, 49) and 
until the Fisher case, our appellate courts have tacitly held that no 
statutes affect either the method of contracting a common-law mar- 
riage or its validity. The provision of the Act of June 23, 1885, P.L. 
146, 48 P.S. § 2, that “no person within this commonwealth shall be 
joined in marriage, imtil a license shall have been obtained for that 
purpose,” relates solely to civil and religious ceremonial marriages 
and marriages solemnized in writing by the parties themselves under 
§ 4 of the act. 48 P.S. § 7. Common-law marriage was not affected 
by that act or its amendments. The 1939 act, requiring a serological 
test for syphilis, was also a marriage license regulation, though in 
the interest of public health. It is significant that the act does not 
refer to common-law marriages specifically. It therefore may not 
be presumed to make any change in the common law. Even though 
the expression of an act is in general terms, only such modification 
will be recognized as the statute clearly and definitely proscribes. 
In the absence of express declaration, the law presumes that the act 
did not intend to make any change in the common law, for if the 
legislature had that design they would have expressed it.^ Pettit 
v. Fretz’s Ex’r, 33 Pa. 118. Bishop on Marriage, Divorce and Separa- 
tion, § 424, is authority for the statement that a common-law mar- 
riage is valid notwithstanding a statute, unless the statute contains 
express words of nullity. Cf. L.R.A.1915E 19; 39 A.L.R. 538. 

Moreover the history of the act indicates that the legislature did 
not actually intend to include common-law marriage within its pur- 
view. Earlier in the session of 1939, an act, identical in material 
respects, was passed by both houses. Governor James vetoed the 
measure on the ground that it made no reference to common-law 
marriage, as well as because of defects in the prescribed procedure 
on summary conviction for violation of the act. In a redraft, the 
suggested changes of procedure were made but the language of the 
prior bin was not modified in other respects, in the act which be- 
came the law on May 17, 1939, There was no discussion on the floor 
of either the Senate or the House during its passage. By ignoring 
the suggestion of the governor, no inference is possible other than 
that the legislature deliberately refused to make any change in the 


iTliis rule of statutory interpretation has been widely adopted, 3 Sutherland 
Statutory Construction, 3rd Ed., § 6^1. It has been applied without exception in 
Pennsylvania, 
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law of common-law marriage in that act. In 1943 the legislature had 
before it a suggested revised marriage code which proposed specifi- 
cally to abolish common-law marriage. The provisions of the 1939 
act were incorporated in it. Though passed by the House, it never 
reached the floor of the Senate. That proposed act is of no sig- 
nificance except to demonstrate that the legislature again had the 
question of common law marriage before it for consideration and did 
not see fit to make any change in the existing law. On March 9, 1945, 
P.L. 41, the legislature reenacted the 1939 act without material 
changes in language. Later in the same session it incorporated the 
same provisions, almost verbatim, in an “Act for the prevention 
. of venereal diseases”. This Act of May 16, 1945, P.L. 577, 
35 P.S. § 587.6 repealed the 1939 act as well as the prior 1945 act. 
There is no presumption, in the absence of a change in language, of 
a legislative change of intent in the Act of May 16, 1945, to require 
license as a prerequisite to a valid common-law marriage. The in- 
ference is inescapable that the legislature with our suggested change 
before it, chose to leave the law as it was. 

Because of our high respect for the wisdom of our late President 
Judge, in his development of the law and its practical application, 
we have stated these conclusions with much reluctance. Our experi- 
ence with cases such as this has been unsatisfactory and we are in 
agreement that some badge of integrity should be required by law 
to identify the rarely actual common-law marriage and distinguish 
it from the spurious; thus, removing the temptation from finders 
of facts of rewarding “imposture by fiction”. But whether the sug- 
gestion of the Fisher case is to be given effect will be exclusively 
for the legislature to determine. 

On amendment, by substituting General Cement Products Com- 
pany as defendant employer (in accordance with agreement of coun- 
sel) the judgment is affirmed. 


ROBERT HILL FREEMAN, THE PROTECTION AFFORDED 
AGAINST THE RETROACTIVE OPERATION OF 
AN OVERRULING DECISION 

18 Colnm.L.I{ev. 230, 250-251 (1018). 

Summary. 

Our review of the cases discloses that the doctrine of stare decisis, 
generally accepted as it is by our courts, forms a strong, if only moral, 
force to prevent the capricious change of decisions by a Court, Fur- 
ther, that where a change is made, protection is afforded in various 
ways against the retroactive operation of the overruling decision. 
We may tabulate the results as follows; 

1. In cases originating in the federal courts, the last decision of 
a state court, overruling former decisions, will not be followed where 
to do so would interfere with rights acquired in reliance upon the 
first decisions. 
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2. The state courts, on one theory or another, almost universally 
protect property rights acquired in reliance upon a statute or con- 
stitutional provision as then interpreted by the courts. 

3. Men are not punished as criminals for acts which wore done 
when the highest court of the state had declared them lawful. 

4. The tendency is to extend the same protection to rights ac- 
quired in reliance upon decisions interpreting the common or un- 
written law. 

From the above results it is not too much to say that ultimately, 
where the courts feel impelled to abandon a position formerly taken, 
all rights will be protected against the retroactive effect of the over- 
ruling decision, and the people may rely upon the court decisions as 
announcing the law by which they are to be governed. True, it may 
like a statute, be repealed; but the repealing decision will, like the 
repealing statute, operate prospectively only. 

The doctrine of stare decisis will not cover all cases. There will be 
cases where a change of ruling is desirable or necessary; and where 
legislative action to work the change will be impracticable. In such 
cases, the courts should be free and feel free to make the change. 
A doctrine which would permit the saving of rights based upon the 
first decision would make them the less reluctant to do so. 

There are, of course, serious objections to be overcome. Constitu- 
tional difficulties have been suggested. A whole hearted repudiation 
of the theory that the courts only declare law — a theory which, as 
we have seen has already been abrogated and eaten into by excep- 
tions — ^may be necessary. The suggestion that the courts have power 
to announce a new and better rule for regulating future transac- 
tions, while applying the old rule to the case in hand, may be ac- 
cepted. Or, as suggested above, the courts may take the view that 
an overruling decision may operate so as to deprive a person of his 
liberty or property without due process of law. Certainly the tend- 
ency of the courts as reflected in the cases, some of which we have 
discussed, is to the view that the advantages of the result outweigh 
the objections to the basis. 


VAN VRANKEN v. HELVERING 

Circuit Court of Appeals of the United Slates, 1040. 116 E.2a 709. 

L. Hand, Circuit Judge. This appeal brings up a deficiency in in- 
come taxes assessed against the taxpayer for the year 1935, and de- 
pends upon what shall be taken as the “basis” in calculating her gain 
or loss upon the sale in that year of certain shares of stock, inherited 
from her father as part of a remainder, limited to her in a testament- 
ary trust. He died on August 16, 1915, having devised and bequeathed 
the residue of his estate to his executors in trust for the life of his 
wife, the taxpayer’s mother; then upon her death “to transfer, de- 
liver and' pay over to my daughter, Elsie' Van Vranken” (the taxpay- 
er) “if she shall outlive my wife, the remaining equal one-half part of 
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the remainder of my estate. ... If my daughter, Elsie Van Vranken, 
should die during her mother’s lifetime, leaving lawful issue her sur- 
viving, then upon the death of my wife, I order and direct my said 
Executor and Trustees to transfer, deliver and pay over the remaining 
one-half part to the issue of my daughter, Elsie Van Vranken, in equal 
shares.” The testator’s wife out-lived him and died on April 26, 1930; 
shortly thereafter the trustees delivered to the taxpayer the shares 
now in question, which, as we have said, she sold in 1935. The only 
question is whether the “basis” for computing her gain or loss is the 
value of the shares at the time of the testator’s death or at the time 
of his wife’s. In the first event there would be a gain; in the second, a 
loss. The Commission held that the date of the testator’s death fixed 
the “basis,” and so the Board found, basing its decision, however, upon 
the law of New York under which it held that the remainder was 
vested. We do not find it necessary to consider that question because 
we think that the testator’s death is the proper date, even if the re- 
mainder was contingent. 

Section 202(a) (3) of the Revenue Act of 1921, 42 Stat. 229, de- 
fined the “basis” for the sale of property “acquired” by will or descent 
as its value "at the time of . . . acquisition”; and the Acts of 

1924 and 1926 (§ 204(a) (5) ) 26 U.S.C.A.Int.Rev.Acts, pages 8, 152, 
were the same. In 1928 this was changed; specific bequests and all 
real property, whether passing by devise or descent, were valued as of 
the death of the decedent, and so was all property passing from him to 
his “state”; but all else was valued as of “the time of the distribution 
to the taxpayer.” § 113(a) (5), 26 U.S.C.A.Int.Rev.Acts, p. 380. The 
Act of 1932 was in the same form, 26 U.S.C.A.Int.Rev.Acts, page 515, 
but in 1934 Congress went back to the original, 26 U.S.C.A.Int.Rev. 
Acts, page 697, which it has repeated in the Acts of 1936 and 1938, 
26 U.S.C.A.Int.Rev.Acts, pages 860, 1048. The phrase, “at the time of 
acquisition,” seems to have been borrowed from the regulations prom- 
ulgated under the Revenue Act of 1918 (Art. 56 of Regulations 45) 
where it first appeared. Very shortly thereafter the Commissioner 
construed this regulation as meaning the death of the testator, when 
the remainder was vested, and the occurrence of the limiting condition, 
when it was contingent. The first intimation to the contrary was in 
the regulations of 1934, which provided that the date of the decedent’s 
death should be that of “acquisition” whether the remainder was vest- 
ed or contingent (Article 113(a) (5) , Regulations 86) and this all later 
regulations have repeated. 

There had, meanwhile, grown up a large body of judicial construc- 
tion of the acts before 1934 which uniformly accepted the administra- 
tive ruling. . . . Under the well-recognized canon of statutory 

construction that the reenactment of a statute incorporates preceding 
judicial interpretations, a strong case can therefore be made against 
the regulation of 1934, which Judge Soper put most persuasively in 
Reynolds v. Commissioner, 4 Cir., 114 F.2d 804. Moreover, although 
an argument the other way might have been based upon the change in 
1934 from “distribution” back to “acquisition,” the Senate Committee 
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Report shows that Congress was then concerned only to end the op- 
tion which "distribution” had given to executors to choose the most 
profitable time for setting up testamentary trusts. Brewster v. Gage, 
280 U.S. 327, 50 S.Ct. 115, 74 L.Ed. 457, had decided that under the 
statute before 1928 a legatee “acquired” his bequest at the death of the 
testator, and Congress wished to make this the date for trustees in all 
cases. Were it not for the change in the attitude of the Supreme 
Court towards the common-law distinction between contingent and 
vested remainders (Helvering v. Hallock, 309 U.S. 106, 60 S.Ct, 444, 
84 L.Ed. 604, 125 A.L.R. 1368) we should therefore find it difficult 
to escape the force of the reasoning in Reynolds v. Commissioner, su- 
pra (114 F.2d 804). 

It is true that the question before the Supreme Court was very dif- 
ferent from that at bar; it did not even concern income taxes at aU; 
it was whether a remainder limited upon a life estate could be said to 
have passed by a transfer “intended to take effect in possession or en- 
joyment” at the settlor’s death, when that event, by determining that 
the remainderman was the survivor, ended the possibility that the set- 
tlor might take the property. But in deciding that question the court 
declared that the whole distinction of the common law between vested 
and contingent remainders was irrelevant; it was enough that the 
remainder, which had before been subject to defeat, became indefeas- 
ible by the settlor’s death; that alone was a “transfer.” The supposi- 
titious difference between an existing interest, subject to a condition, 
and an interest, non-existent before condition fulfilled, was said to pre- 
clude “a fair and workable tax system”; the “elusive and subtle 
casuistries” which it involved might “have historic justification,” but 
were of no moment “for tax purposes” (309 U.S. page 118, 60 S.Ct. 
page 450, 84 L.Ed. 604, 125 A.L.R. 1368) . In the case at bar we have 
substantially the same question though in a different form; we are to 
say whether a remainderman “acquires” any interest before it be- 
comes certain that he will ever enjoy it. Whether one is forced to re- 
gard conditional existence as non-existence is after all a question in 
ontology which judges are ill fitted to answer. Practically a condi- 
tional interest “exists” in the sense that the holder can sell it and — ^if 
the condition is not his own survivorship — can bequeath it; and, as a 
new matter divorced from history, we should say that its “acquisition” 
dates from the time when he achieves that much control over it, like 
an unconditional Interest whose enjoyment is merely postponed. But 
the problem is not that, for nobody disputes that under the rulings on 
which the taxpayer relies a “vested” remainder, “subject to be divest- 
ed,” is “acquired” when it “vests.” We may start with that as datum 
and have only to say whether there is any difference for the purposes 
of taxation between such a remainder and one which the common law 
would have regarded as “contingent” ab initio; the choice is not be- 
tween a conditional and an unconditional interest simpliciter, but be- 
tween conditional remainders as they were differently classifi^ by the 
phantom casuistry of the common law. That distinction we under- 
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stand the Supreme Court to have repudiated as a determinant of tax 
liabilities. 

It may indeed be reasonable a priori to say that our fiscal system 
was meant to fit upon the old mould as a whole; convenience in admin- 
istration might make up for the lame correspondence between concept 
and polity. If Helvering v. Hallock, supra (309 U.S. 106, 60 S.Ct. 444, 
84 L.Ed. 604, 125 A.L.R. 1368), had merely decided that the later 
cases v/ere erroneously decided under the ancient rubrics, its decision 
would not be helpful here. But that was not the measure of the hold- 
ing; it meant to jettison the distinction as an archaism no longer ap- 
propriate to existing needs; and it is as little appropriate to § 113(a) 
(5) as to § 202(c) of the Estate Tax. Moreover, quite aside from the 
asymmetry which its survival would create, it would be particularly 
unsuitable for salvage here. Any increase in value between the testa- 
tor’s death and the death of the life holder — or whatever other event 
may put an end to the condition upon the remainder — is certainly a 
“gain” if it is “realized.” One may debate the propriety of taxing it 
to the remainderman rather than to the estate; but one cannot dispute 
that it is properly taxable to some one under the system as it stands. 
Nor is this conclusion shaken by the fact that the doctrine will permit 
the deductions of losses as well as the addition of gains, for prima 
facie all “realized” changes in value are factors in computing income. 

The canon which the taxpayer invokes is sometimes a help, but we 
must never ignore the more important, though impalpable, factors. In- 
deed, nothing is so likely to lead us astray as an abject reliance upon 
canons of any sort; so much the whole history of verbal interpreta- 
tion teaches, if it teaches anything. At times one is more likely to 
reach the truth by an unanalyzed and intuitive conclusion from the 
text as a whole, than by following, step by step, the accredited guides. 
Therefore, while without Helvering v. Hallock, supra (309 U.S. 106, 60 
S.Ct. 444, 84 L.Ed. 604, 125 A.L.R. 1368) , we should probably have 
felt obliged to hold that the statute incorporated the earlier rulings 
of the lower courts, it appears to us that, with that decision before 
us, we should not preserve what would now be no more than an egreg- 
ious exception in the fiscal scheme as a whole. 

Order affirmed. 


NOTES 

1. Of. the effect given to nelvering v. Ilalloelr In the principal case to Dean 
Pound’s remarks at p. 30, snpra. 

2. See discussion of Helvering v. Hallock, 309 U.S. 100, 60 S.Ot. 844, 84 HEd. 
004 (1940), in 31 Minn.L.Rev. 278 (1947). 



86 


Judicial and Legislative Processes Compared Cii. 1 


D. Some Cases of "Unprecedented” Law Malang 

OPPENHEIM V. KRIDEL 

Court of Appeals of New Yoilt, 1023. 

236 N.Y. 150, 140 N.E. 227, 2S A.L R. 320. 

Appeal from Supreme Court, Appellate Division, First Department. 

Crane, J. Can a wife maintain an action for criminal conversation 
as well as a husband? This is the question presented by this appeal. 

The plaintiff and her husband were married in 1884 and had one 
child, who was married in 1909. They lived together in the same 
house or apartment until 1917. It can be gathered from the evidence 
that in 1913 the parties had ceased to live together as husband and 
wife. It is about this time that the defendant, a widow with children, 
entered into the lives of these two parties. . From 1913 until a final 
separation in 1917, the husband seems to have lost his love and affec- 
tion for his wife. During this time he was seeing the defendant with 
more or less frequency. Intimacy increased with the years until in 
Januai’y, 1919, he and the defendant were found in his apartment in 
New York City under such circumstances as to leave no doubt that 
they had committed adultery. The fact is conceded. 

The plaintiff, Mrs. Jennie M. Oppenheim, thereupon brought this ac- 
tion against Mrs. Martha Kridel, the guilty party, alleging in her com- 
plaint: 

“That the defendant, well knowing said Myron H. Oppenheim to be 
the plaintiff’s husband, and maliciously and willfully intending to in- 
jure the plaintiff and deprive her of the comfort, society, aid, assist- 
ance, and support of her said husband, and to alienate and destroy his 
affection for her, heretofore, and on or about the 12th day of January, 
1919, and on divers other days and times during the last four years 
last past, and before the commencement of this action, at the premises 
No. 207 West Fifty-Sixth street, borough of Manhattan, city of New 
York, and at divers other premises and places, wrongfully and wicked- 
ly, and without the privity or connivance of plaintiff, debauched and 
carnally knew the said Myron H. Oppenheim, by means whereof the 
affection of the said Myron H. Oppenheim for the said plaintiff was 
wholly alienated and destroyed, and by reason of the premises the 
plaintiff has wholly lost the affection, comfort, society, aid, assistance, 
and support of her said husband.” 

On the ti'ial the justice refused to consider the case as one for aliena- 
tion of affections and submitted it to the jury solely as an action for 
criminal conversation. He charged: 

“You are not to concern yourselves with any question as to whether 
or not the defendant alienated the affections of plaintiff’s husband. 
There is now no such question in this case.” 
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He further said; 

“It is only necessary for the plaintiff to prove her marriage and 
the criminal intercourse between her husband and the defendant, and 
that such criminal intercourse was without her consent.” 

The jury, however, were permitted to consider the loss of the 
husband’s affections and his society and the mental anguish and dis- 
grace sustained by the plaintiff, if any, on the question of damages. 

On appeal the Judgment for the plaintiff, entered upon the verdict 
of a jury in her favor, was reversed by a divided court, and the com- 
plaint dismissed under a ruling that an action for criminal conversa- 
tion could not be maintained in this state by a wife. We have arrived 
at the conclusion, after a full review of the authorities, that, whatever 
may have been the rights of the wife in this particular under ancient 
law, there is no reason or law against her maintaining such an action 
to-day so long as the husband may do so. 

At common law the wife had no cause of action against a woman for 
alienating the affections of her husband or for the act of adultery 
committed with him known by the technical name of an action for 
criminal conversation. The husband could bring such action against 
a man for enticing away the affections of his wife or for committing 
adultery with her. Some of the reasons assigned as the basis of the 
action by the husband for criminal conversation sound somewhat 
strange in our ears to-day. The gist of the action was the possibility 
that by the infidelity of a wife the husband might be called upon to 
support illegitimate children, or the legitimacy of his own offspring 
be cast into doubt. The husband, so it was said, had a property in the 
body, and a right to the personal enjoyment, of his wife, for the in- 
vasion of which right the law permitted him to sue as husband. The 
wrongful act was treated as an actual trespass upon the marital rights 
of the husband, although the consequent injury to him was on account 
of the corruption of the body and mind of the wife. Tinker v. Colwell, 
193 U.S. 473^83, 24 S.Ct. 505, 48 L.Ed. 754. These old authorities 
and reasons have carried the respondent to the logical conclusion 
which he states in his brief as follows: 

“The husband’s cause of action is based upon his proprietary right in 
the person of his wife. . . . The assertion that husband and wife 

are now equal in the eyes of the law has no bearing on the cause 
of action for criminal conversation, which was predicated upon the 
possessory right of the superior being in the body of the inferior.” 

The basis for some of these apparently harsh reasons mentioned in 
the early common law arose out of forms of action and difficulties in 
procedure. They were written into the law at a time when forms of 
action were rigid and limited, and fictitious reasons were sought to 
justify relief under existing, but inappropriate, forms. The adultery 
was treated as an assault upon the person of the husband. This 
search for a remedy was'ref erred to as follows: 

“The assault vi et armis is a fiction of the law, assumed at first, in 
early times, to give jurisdiction of the cause of action as a trespass. 
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to the courts, which then proceeded to permit the recovery of dam- 
ages by the husband for his wounded feelings and honor, the deiile- 
ment of the marriage bed, and for the doubt thrown upon the legiti- 
macy of children.” Tinker v. Colwell, 193 U.S. 473, 481, 24 S.Ct. 505, 
506 (48 L.Ed. 754). 

Barring the fictions which apply only to procedure, whatever rea- 
sons there were for giving the husband at common law the right to 
maintain an action for adultery committed with his wife exist to-day 
in behalf of the woman for a like illegal act committed with her hus- 
band. If he had feelings and honor which were hurt by such improper 
conduct, who will say to-day that she has not the same, perhaps a 
keener, sense of the wrong done to her and to the home? If he con- 
sidered it a defilement of the marriage bed, why should not she view it 
in the same light? The statement that he had a property interest in 
her body and a right to the personal enjoyment of his wife are archaic, 
unless used in a refined sense worthy of the times, and which give to 
the wife the same interest in her husband. The fiction of assault, 
whereby courts were given jurisdiction, has long since vanished, ex- 
cept for historical interest. The danger of doubt being thrown upon 
the legitimacy of the children, which seems to be the principal reason 
assigned in all the authorities for the protection of the husband and 
the maintenance of the action by him, may be offset by the interest 
which the wife has in the bodily and mental health of her children 
when they are legitimate. Science to-day teaches us the dire conse- 
quences which sometimes follow promiscuous intercoui’se by a man. 
It is common knowledge that the sins of the father are sometimes 
visited, not only upon the children, but upon the wife, in the resultant 
diseases contracted through breaches of the marriage contract. The 
husband must not have discredit thrown upon the legitimacy of his 
children. The wife should have no doubt about the health and cleanli- 
ness of her husband or of her offspring. Legitimacy is important. 
Children of sound mind and body are equally as important. 

It is said in this case that the affections of the husband and wife had 
already been alienated, and that the defendant could cause the wife no 
harm by her illegal relations with the husband, as the husband had 
ceased to live with the wife and his love for her had already vanished. 
Such a proposition loses sight of the fact that the parties were still 
husband and wife, the marriage bonds had not been dissolved, and that 
there was always the possibility of reconciliation rendered perhaps too 
remote by the defendant’s illicit relationship. 

So far as I can see, there is no sound and legitimate reason for deny- 
ing a cause of action for criminal conversation to the wife while giving 
it to the husband. Surely she is as much interested as the husband 
in maintaining the home and wholesome, clean, and affectionate rela- 
tionships. Her feelings must be as sensitive as his toward the in- 
truder, and it would be mere willful blindness on the part of the courts 
to ignore these facts. Both the courts of this state and the statutes 
have recognized this change in the status, rights, and privileges of a 
married woman. As stated before, the common law gave a married 
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woman no action either for alienation of affections or for criminal con- 
versation. Yet this court has recognized that under the statutes giv- 
ing her the power to maintain actions in her own name she may now 
sue another woman for alienating the affections of her husband. Ben- 
nett V. Bennett, 116 N.Y. 584, 23 N.E. 17, 6 L.R.A. 553. It is true that 
this case was not decided upon the theory that the Married Women’s 
Acts of 1860 (Laws 1860, c. 90) and of 1862 (Laws 1862, c. 162), 
permitting her to sue in her own name, gave her a cause of action 
which she did not previously possess. The question put and answered 
by that case was the following: 

“Can it be sustained upon the theory that the right of action be- 
longs to the wife according to the general principles of the common 
law and that she may now maintain it, being permitted to sue in her 
■own name?” 116 N.Y. 584, 589, 23 N.E. 17, 18 (6 L.R.A. 553). 

In answering this question in the affirmative, this court proceeded 
upon a theory that the right always existed in the woman at common 
law, but that she could not enforce it by reason of the rules of prac- 
tice which prohibited her from maintaining actions, and which also 
gave to the husband her property. This was pure theory, as it is diffi- 
cult to understand how any substantial right could exist at common 
law for which there was no remedy afforded. The fact is the Bennett 
■Case established the rule that, as the husband could sue for the aliena- 
tion of his wife’s affections, there was no reason why the wife should 
not also maintain such an action under our forms of procedure, 
when the results were as injurious to her from the alienation of her 
husband’s affections as they would be to the husband by the aliena- 
tion of her affections. The question was again asked in the opinion 
in that case: 

“Has she such a legal right to the conjugal society of her husband 
■as to enable her to recover against one who wrongfully deprives her of 
that right?” 

And the court again answered by these general reflections upon the 
facts as they existed and were known by everybody to exist: 

“The actual injury to the wife from the loss of consortium, which is 
the basis of the action, is the same as the actual injury to the husband 
from that cause. His right to the conjugal society of his wife is no 
greater than her right to the conjugal society of her husband. Mar- 
riage gives to each the same rights in that regard. Each is entitled to 
the comfort, companionship, and affection of the other. The rights of 
the one and the obligations of the other spring from the marriage con- 
tract, are mutual in character, and attach to the husband as husband 
and to the wife as wife. Any interference with these rights, whether 
of the husband or of the wife, is a violation not only of a natural right, 
but also of a legal right arising out of the marriage relation. It is a 
wrongful interference with that which the law both confers and pro- 
tects. A remedy, not provided by statute, but springing from the flex- 
ibility of the common law and its adaptability to the changing nature 
of human affairs, has long existed for the redress of the wrongs of 
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the husband. As the wrongs of the wife are the same in principle and 
are caused by acts of the same nature as those of the husband, the 
remedy should be the same. What reason is there for any distinction? 
Is there not the same concurrence of loss and injury in the one case as 
in the other? Why should he have a right of action for the loss of her 
society unless she also has a right of action for the loss of his society? 
Does not the principle that ‘the law will never suffer an injury and a 
damage without a remedy’ apply with equal force to eiiher case? 
Since her society has a value to him capable of admeasurement in 
damages, why is his society of no legal value to her? Does not she 
need the protection of the law in this respect at least as much as he 
does? Will the law give its aid to him and withhold it from her?” 116 
N.Y. 584, 590, 23 N.E. 17 (6 L.R.A. 553). 

What is here said about ‘‘natural right” and the “flexibility of the 
common law” is equally applicable to an action for criminal conversa- 
tion. If the husband has such an action, why should not the wife? 
The reasons for giving the action to the one are as potent for giving 
the action to the other, as I have above demonstrated. The common 
law is not rigid and inflexible, a thing dead to all surrounding and 
changing conditions, it does expand with reason. The common law is 
not a compendium of mechanical rules, written in fixed and indelible 
characters, but a living organism which grows and moves in response 
to the larger and fuller development of the nation. In Colwell v. Tink- 
er, 169 N.Y. 531, 62 N.E. 668, 58 L.R.A. 765, 98 Am.St.Rep. 587, this 
court said regarding an action for criminal conversation brought by a 
husband: 

“While loss of service is usually pleaded in this form of action, yet 
its real foundation is the personal injury inflicted upon the husband. 
The offense charged is a most grievous wrong against social order and 
society; it strikes at the foundations of the home and the legitimacy 
of offspring. The husband, who is entitled to live with his wife and en- 
joy her society in the marriage relation, finds himself humiliated and 
to a certain extent disgraced by a public scandal; the marriage bed 
is dishonored; his domestic peace and comfort are destroyed, and he 
is subjected to great mental suffering.” 169 N.Y. 531, 536, 62 N.E. 
668, 670 (58 L.R.A. 765, 98 Am.St.Rep. 587). 

Are we prepared to say that humiliation, disgrace, dishonor and 
mental suffering afflict a husband but do not afflict a wife? The law 
is not so foolish. The United States Supreme Court in this same case 
(193 U.S. 473, 24 S.Ct. 505, 48 L.Ed. 754) said: 

“Many of the cases hold that the essential injury to the husband 
consists in the defilement of the marriage bed, in the invasion of his ex- 
clusive right to marital intercourse with his wife and to beget his own 
children. This is a right of the highest kind, upon the thorough main- 
tenance of which the whole social order rests, and in order to the 
maintenance of the action it may properly be described as a property 
right.” 196 U.S. 484, 24 S.Ct. 507 (48 L.Ed. 754). 
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With the exception of the begetting of children, all these reasons 
apply equally to the wife. As I have above stated, his interest in the 
begetting of his own children is equalized by the wife’s interest in hav- 
ing a clean man and healthy children. In fact, there has been no ob- 
jection raised anywhere to the right of the wife to maintain the action 
for criminal conversation, except the plea that the ancient law did not 
give it to her. Reverence for antiquity demands no such denial. 
Courts exist for the purpose of ameliorating the harshness of ancient 
laws inconsistent with modern progress, when it can be done without 
interfering with vested rights. . 

For the reasons here stated, the judgment of the Appellate Division 
must be modified, by granting a new trial, and, as so modified, af- 
firmed, with costs in this court and Appellate Division to abide the 
event. 

Hiscock, C. J., and Hogan, Cardozo, and Pound, JJ., concur. 

McLaughlin, J., dissents, on ground that decision about to be made 
changes the law of the state in a manner which should be effected 
by legislation. 


DAILY v. PARKER. 

Oli-eult Court of Appeals of the United States, 1945, 

162 F.2d 174, 102 A.L.R. 819. 

Evans, Circuit Judge. The instant appeal raises this question: 
Plave children, living in Pennsylvania, a cause of action for damages 
against a woman living in Illinois who caused their father to leave 
them, their mother, and their home and go to Chicago and live with 
her and to refuse to further contribute to their maintenance and 
support? The District Court answered the question in the negative 
and dismissed the complaint. 

An answer to the question necessitates its being broken into several 
narrower inquiries: (a) Will the Federal Court recognize and enforce 
such a cause of action in the absence of any direct holding by the state 
court upholding such cause of action? (b) Should a State or Federal 
Court recognize such a cause of action in the absence of legislation by 
the state granting such a cause of action to the minor children? (c) 
Is there anything in the Illinois or Pennsylvania constitutions or stat- 
utes which prevents this court from recognizing such a cause of action 
in the plaintiffs? 

After study and reflection, we answer all three questions in plaintiffs’ 
favop. 

Plaintiffs are the four minor children of Mrs. Olive Means Daily and 
Wilfred J. Daily. They bring this action through their mother as 
next Friend, against the defendant, Mrs, Marian Parker, who they 
allege, enticed their father from his and their home and to go to Chi- 
cago where he lives with defendant, a married woman, and they fur- 
ther allege that their father fails and refuses to maintain or support 
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thorn or their home, AH of this conduct or misconduct on their 
lather’s part is allegedly due to defendant’s successful efforts in using 
her feminine charms, to entice and lure said father from his home that 
he might live and cohabit with defendant in Chicago. 

Our approach to the question must be based on a study of the rights 
and obligations of all who are parties to a family. The father, the 
mother, and the children ordinarily constitute the family. Each is 
entitled to the society and the companionship of the others. Within 
the limits of the others’ abilities, each is entitled to the financial aid and 
support of the others, although generally speaking, the children in 
their tender years can contribute nothing, and the wife, in view of 
her place in the home, may make but small financial contribution to 
the family exchequer. The children are entitled to shelter, food, 
clothing, and schooling and to the social, the moral support, guidance, 
and protection of their father, though in turn they can contribute only 
companionship and the inspiration which comes from their association 
in the family circle. 

Is the family relationship and the rights of the different members 
therein, arising therefrom, sufficient to support a cause of action in 
each, the father, mother, or children, against one who breaks it up and 
destroys rights of the said individual members? 

Appellee concedes that such a cause of action exists in favor of the 
father and within certain limits and certain jurisdictions, also in favor 
of the wife. She denies that such a cause of action, however, exists 
in favor of the children. 

The history of the development of the family and the family relations 
and the duties and obligations of the member’s of the family is a long 
one, covering centuries. Its development was slow, due to society’s 
acceptance of the relative positions of the parties in the family and its 
reluctance to change such status. The husband was lord and master, 
and the rights of all of the members of the family were merged in him. 
He ruled. He spoke in the first person singular in all matters. He 
spoke authoritatively for all. Through the centuries, however, there 
came slowly a change. The father is still the master, it may be said, 
but the duties of the master have changed. Where it was said to be 
his duty to rule, he now serves. He recognizes rights of the others and 
his obligation to meet them. 

Perhaps he is still the titular head of the family. If so, his position 
merely carries with it greater duties and obligations. The duties of 
each member of the family are measured (at least in theory and in legal 
conception) by the position, the role, each takes in the family. Thus we 
see the wife, the breadwinner, and speaking for the family when the 
husband becomes incapacitated through sickness or invalidism. And 
children of tender years take on the family financial burdens when 
father is incapacitated and mother must attend him or for other 
reasons is unable to contribute to the financial support of the family. 
Relativity of rights and duties marks the rights and the obligations of 
the group and relativity is determined in each case by the situation of 
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the family. But relativity does not eliminate or destroy the rights of 
any member. 

It is this conception of the family which must constitute our approach 
to the question at hand. 

Another factor deserving consideration is the division which we must 
make of the rights of children. For the purpose of considering redress 
of such rights, we divide them into two groups, (a) The right to 
recover for injuries which arise from their right to support and 
maintenance from their parent. These rights are financial in charac- 
ter. (b) The right to recover for injuries to feelings and damages 
which arise from their rights to the comfort, the protection and the 
society of the father. 

Defendant argues that such rights as here asserted have never been, 
and should not now be, recognized by any court until and unless 
legislation has been enacted creating such right. She argues that in 
the past, children’s rights have not been judicially recognized, save 
after legislative enactment and she points to various specific acts ^ 
which the Illinois Legislature enacted to give rights which were not 
previously recognized. Particularly does she contend that the Federal 
Court should not exercise its power to grant redress in such cases 
where the state courts have not seen fit to recognize it. 

Plaintiffs, on the other hand, rely upon the maxim, Ubi Jus Ibi 
Remedium. Also they refer to the bill of rights of the Illinois Constitu- 
tion (sec. 19, Art. 2, Smith-Hurd Stats.) where it is provided ‘‘Every 
person ought to find a certain remedy in the laws for all injuries and 
wrongs which he may receive in his person, property or reputation.” 
They contend that the absence of precedent affords no justification for 
denial of a common law remedy where the right of an individual has 
been invaded by the wrongful act of another. Kujok v. Goldman, 150 
N.Y. 176, 44 N.E. 773, 34 L.R.A. 156, 55 Am.St.Rep. 670; Pavesich v. 
New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68, 69 L.R.A. 101, 
106 Am.St.Rep. 104, 2 Ann.Cas. 561; Kine v. Zuckerman, 4 Pa. Dist. & 
Co. R. 227; Bennett v. Bennett, 116 N.Y. 584, 23 N.E. 17, 6 L.R.A. 
553. 

Instead of holding that there is no remedy, because there is no 
precedent, they argue for what they assert to be the better rule, and 
what Dean Pound calls judicial empiricism. In other words, the com- 
mon law has been and is sufficiently elastic to meet changing condi- 
tions. We quote from Dean Pound’s book, ‘‘The Spirit of the Common 
Law,” page 183: 

“Anglo-American law is fortunate indeed in entering upon a new 
period of growth with a well-established doctrine of law-making by 
judicial decision. . . . Undoubtedly . . . judicial empir- 

icism was proceeding over-cautiously at the end of the last century. 


1 The Dram Shop Act, Smith-Hurcl Ill.Ami.Stat., ch. 43, & 135 ; Lorfl Camphell’s 
Act; Patelski v. Snyder, 179 Ill.App. 24. 
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. If the last century insisted over-much upon predetennined 
premises, and a fixed technique, it did not lose to our law the method 
of applying the judicial experience of the past to the judicial questions 
of the present.” 

Also quoted and relied upon are Pollock in his 1939 edition of 
“Torts,” and Cooley in his Third Edition of “Torts,” page 464, dealing 
with the subject of Family Rights. 

Our conclusion, without going further into the matter, is that a child 
today has a right enforceable in a court of law, against one who has 
invaded and taken from said child the support and maintenance of its 
father, as well as damages for the destruction of other rights which 
arise out of the family relationship and which have been destroyed 
or defeated by a wrongdoing third party. Likewise, we are persuaded 
that because such rights have not heretofore been recognized, is not a 
conclusive reason for denying them. They will be denied if it appears 
that the state court has spoken and denied them. If said rights have 
not been denied in the state court, we see no reason why the Federal 
Courts shoLild be more prone to deny them or to grant them than a 
state court. If the state courts have not acted, we are free to take the 
course which sound judgment demands. In the absence of a slate 
court ruling our duty is tolerably clear. It is to decide, not avoid, the 
question. 

We have considered the other contentions of the defendant and' coh< 
elude that they need not be given separate treatment. They all seem 
to grow out of the age-old philosophy — “whatever is, is right.” Prob- 
ably no institution has given life and breath to this thought as freely 
as the judiciary. They are ever looking for precedents, as they should 
be. If none be found, however, they may not give up, — lost in dark- 
ness. The situation is not hopeless. In a society as complex as ours, 
rare is the situation where precedents cannot be found. And even in 
the common law, in 1945, if no precedents be found, courts can hardly 
be advisedly called radical if they indulge in lawmaking by decisions, 
or in a word, engage in judicial empiricism. 

On this subject of the family and the rights and obligations of its 
members there has been a change in the accepted view of the status of 
the wife and the children. The courts have been rather slow to follow 
this accepted change. But they have belatedly accepted it and when 
once they accepted the change they have made law by their decisions.® 

In announcing this law, they have applied recognized principles to 
new or newly accepted views of the political and social conditions re- 
volving about the family and the status of each member thereof. After 
the first decisions are announced, there has usually been prompt 
acceptance of the view by other courts. 


8 . . . Millilsen V. Long, 18S Pa. 411, 41 A. 540 ; Kine v. Zuckerman, 4 Pa. 

Djst. & Co. R. 227; Graliam v. Wallace, 50 App.Div. 101, 63 N.V.S. 372; Bennett 
Y. Bennett, 116 N.T. 6S4, 23 N.B. 17, 8 L.R.A. 553*, Waldion y Waldron, O.O., 45 
, S15. 
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It might, and probably will be argued, in this case, if it is ever sub- 
mitted to a jury, that plaintiffs were not and could not be damaged by 
the loss of their father’s society. This, however, would be a factual 
argument, not an application of the maxim, damnum absque injuria. 

There is, we must confess, weight to the argument that no loss was 
suffered when the children were deprived of the society of a father who 
deserted them to run away with a married woman and who left his 
wife and children to struggle as best they could with the task of making 
a livelihood. In other words, before there can be a loss measured in 
damages, there must be something to lose. And a father should have 
at least a shadow of character before his loss can be said to create a 
claim for damages in his children. This question of the amount of 
damages is, however, for the jury and the loss of financial support 
conceding there was nothing lost in the way of society when the father 
left his family, is still present. 

The judgment is reversed with directions to proceed in accordance 
with the views expressed in this opinion. 

NOTE 

See also Johson v. Lubman, 330 Ill.App. 508, 71 N.E.2cl 810 (1047). 


SECTION 3. THREE EARLY LAW REFORMING STATUTES 

STATUTE OF WESTMINSTER H (In consimili casu) 

13 Edw. I, Ch. 24 (1285), 

. whensoever from henceforth it shall happen in the Chan- 
cery that there is to be found a writ in one case, but not in another case 
although involving the same law imd requiring the same remedy, the 
clerks of the Chancery shall agree in farming a writ, or else they shall 
adjourn the plaintiffs to the next Parliament, or else they shall write 
down the points upon which they cannot agree and refer them to the 
next Parliament, and so a writ shall be framed by the consent of the 
learned in the law; to the end that the court from henceforth shall no 
longer fail those who seek justice. 

(As translated in Plucknett, “A Concise History of the Common 
Law,” 3rd Ed.l940, 28.) 


NOTE 

Hanbiiry, “Modern Equity”, 3rd Ed., (1913), p. 2, f.n. 3, .states: 

“Tbe relation of tbe development of tbe action on tbe case to the statute (In con- 
simili casu) has recently formed tbe battleground of Interesting controversy. Tbe 
traditional view is that though the action on the case existed before the statute, it 
was the stataute that facilitated its crystallisation as trespass on the case. A more 
modern view is that the action owed its origin, to the statute, and existed in no 
form prior to 1285. This view, as is pointed, out by P. A. Landon, in 52 L.Q.R. 
68, ignores the implications of the Provisions of Oxford, which were purposeless if 
they wei-e not enacted to check the attenapted expansion by the Chancellor of the 
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older writs. Professor T. Pluckiiett has gone to the opposite extreme, in maintain- 
ing in 31 Col.L.E. 778, that the action on tlio case is quite unconnected witli tlie 
statute. He defends his view in 52 L.Q.R. 220, in repiy to Mr. Laudon’s article 
in the same volume. Sir William Holdsworth describes it in 47 L.Q.R. 334 as 
‘a startling thesis’. Professor Pluclcnett has promised, but not yet provided, a coii- 
.strucLive theory to replace that which he seeks to destroy. Miss Dix, in a very 
learned article in 40 Yale L J. 1142, takes a middle patli. She holds that the stat- 
ute was interpreted in a very conservative spirit, and ascribes the origin and 
development of the action on the case to the ever-widening horizon of mediaeval 
Judges.” 


THE STATUTE OF USES 

27 Hen. VIII c. 10 (1E35). 

Where by the common laws of this realm, lands, tenements and 
hereditaments be not devisable by testament, (2) nor ought to be trans- 
ferred from one to another, but by solemn livery and seisin, matter of 
record, writing sufficient made hona fide, without covin or fraud; (3) 
yet nevertheless divers and sundry imaginations, subtle inventions and 
practices have been used, whereby the hereditaments of this realm 
have been conveyed from one to another by fraudulent feoffments, 
fines, recoveries and other assurances craftily made to secret uses, 
intents and trusts; (4) and also by wills and testaments, sometime 
made by nude parolx find words, sometime by signs and tokens, and 
sometime by writing, and for the most part made by such persons as 
we visited with sickness, in their extreme agonies and pains, or at such 
time as they have scantly had any good memory or remembrance; (5) 
at which times they being provoked by greedy and covetous persons 
lying in wait about them, do many times dispose indiscreetly and un- 
advisedly their lands and inheritances; (6) by reason whereof, and by 
occasion of w'hich fraudulent feoffments, fines, recoveries and other 
like assurances to uses, confidences and trusts, divers and many heirs 
have been unjustly at sundry times disherited, the lords have lost their 
wards, marriages, reliefs, harriots, escheats, aids pur fair fils cMvalier 
<& pur file marier, (7) and scantly any person can be certainly as- 
sured of any lands by them purchased, nor l<now surely against whom 
they shall use their actions or executions for their rights, titles and 
duties; (8) also men married have lost their tenancies by the curtesy, 
(9) women their dowers, (10) manifest perjuries by trial of such se- 
cret wills and uses have been committed; (11) the King’s highness 
hath lost the profits and advantages of the lands of persons attainted, 
(12) and of the lands craftily put in feoffments to the uses of aliens 
born, (13) and also the profits of waste for a year and a day of lands 
of felons attainted, (14) and the lords their escheats thereof; (15) 
and many other inconveniences have happened, and daily do increase 
among the King’s subjects, to their great trouble and inquietness, and 
to the utter subversion of the ancient common laws of this realm; (16) 
ior the extirping and extinguishment of all such subtle practiced feoff- 
ments, fines, recoveries, abuses and eiTors heretofore used and ac- 
customed in this realm, to the subversion of the good and ancient laws 
for the same, and to the intent that the King’s highness, or any other 
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his subjects of this realm, shall not in any wise hereafter by any 
means or inventions be deceived, damaged or hurt, by reason of such 
trusts, uses or confidences: (17) it may please the King’s most royEil 
majesty, That it may be enacted by his Highness, by the assent of the 
lords spiritual and temporal, and the commons, in this present parlia- 
ment assembled, and by the authority of the same, in manner and form 
following, that is to say. 

That where any person or persons stand or be seized, or at any time 
hereafter shall happen to be seized, of and in any honours, castles, 
manors, lands, tenements, rents, services, reversions, remainders or 
other hereditaments, to the use, confidence or trust of any other per- 
son or persons, or of any body politick, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contract, agreement, will or other- 
wise, by any manner means whatsoever it be; that in every such case, 
all and every such person and persons, the bodies politick, that have or 
hereafter shall have any such use, confidence or trust, in fee simple, 
fee tail, for term of life or for years, or otherwise, or any use, confi- 
dence or trust, in remainder or reverter, shall from henceforth stand 
and be seized, deemed and adjudged in lawful seisin, estate and pos- 
session of and in the same honours, castles, manors, lands, tenements, 
rents, services, reversions, remainders and hereditaments, with their 
appurtenances, to all intents, constructions and purposes in the law, 
of and in such like estates as they had or shall have in use, trust or 
confidence of or in the same; (19) and that the estate, title, right and 
possession that was in such person or persons that were, or hereafter 
shall be seized of any lands, tenements or hereditaments, to the use, 
confidence or trust of any such person or persons, or of any body 
politick, be from henceforth clearly deemed and adjudged to be in him 
or them that have, or hereafter shall have, such use, confidence or 
trust, after such quality, manner, form and condition as they had be- 
fore, in or to the use, confidence or trust that was in them. 

NOTE 

See Holdsworth, “The Political Causes Whlcli shaped the Statute ol Uses,” 28 
Harv.L.Rev. 108. (19121; 

Oil the question how far the Statute of Uses is in force in the United States, see 
Perry, “Trusts,” sec. 290n ; 16 L.E.A.,N.S., 1148. 

WTMBISH V. TAILBOIS 

Connnon Bench, 1550, 1 Plowdcn 38, 75 E.E. 03. 

Cook, Serjeant, recited the case briefly in this manner. You, my 
Lords, have well understood how that Thomas Wimbish and Elizabeth 
his wife have sued an action of trespass against Elizaheth Tailbois for 
a trespass done in land; and the defendant saith, that long before the 
trespass supposed, one George Tailbois, Knight, grandfather of the wife 
of the plaintiff, whose heir she is, was seized of the place where, &c. 
in his demesne as of fee, and being so seized, he, by his deed shewn 
Read &MAcDoTrADD U.O.B.Leq.— 7 
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forth thereof infeofCed Lhe Bishop of Winchester and others in foe, to 
the use of the said George Tailbois and of the said Elizabeth Tailbois, 
then being his wife, and the heirs of their two bodies begotten, and tor 
default of such issue, to the use of the said George Tailbois in general 
tail, by force whereof the said bishop and others his co-feoffees were 
seized in fee to the uses aforesaid; and she shows in particular that 
some of the feoffees died, and the others survived them and were seized 
in fee to the uses aforesaid until the Statute of 27 Hen. 8. of Uses was 
made, by force of which the said George Tailbois and Elizabeth his 
wife were seized of the said land in their demesne as of fee tail, and 
being so seized, the said George Tailbois died, and the said Elizabeth 
his wife, now defendant, survived him, and was thereof sole seized in 
her demesne as of fee tail by right of survivorship ; and she gives colour 
to the plaintiffs, and so justifies. And the plaintiffs by their replication 
say, that well and true it is, that the aforesaid George Tailbois, grand- 
father of the said Elizabeth, the plaintiff was seized of the said land in 
fee, and thereof infeoffed the said bishop and the others to the uses 
aforesaid in manner and form aforesaid, and that some of the said 
feoffees died, and that the survivors were seized to the uses aforesaid 
until the statute of 27 Hen. 8. was made, in manner and form as is al- 
ledged. And further they say, that after the death of the said George 
Tailbois, one William Tailbois brought a formedon in descender for the 
said land against the said Elizabeth, now defendant, and recovered at 
the first day by nient dedire, and that the feme tenant was not amerced 
because she came the first day: and the said plaintiffs by protestation 
say, that the said William Tailbois was not cousin and heir in tail to the 
aforesaid donees, supposed by his formedon, and for plea further say, 
that the said recovery was by covin had between the said William Tail- 
bois and the said Elizabeth Tailbois, now defendant, without the as- 
sent or consent of the said plaintiffs, or either of them. And further 
they say, that the wife of the plaintiff, at the time of the said formedon 
purchased, and of the judgment given, was the same person to whom 
the interest and title of the said land belongs after the decease of the 
said Elizabeth Tailbois; by reason of which premisses the said plain- 
tiffs, as in right of the said wife of the plaintiff, by virtue of a certain 
Act of Parliament made in the eleventh year of the reign of King Henry 
the Seventh, entered into the said land, and thereof were seized in their 
demesne as of fee tail in right of the said wife of the plaintiff, viz. to 
them and to the heirs of the body of the said wife of the plaintiff be- 
gotten, until the defendant entered, and did the trespass; and upon 
this the defendant has demurred in judgment. And it seems to me 
that the plaintiffs shall be barred, for the replication is not good for 
divers causes. One cause is, because the plaintiffs in the replication 
have not shewn certainly how the wife of the plaintiff is heir to the 
tall, but have averred generally that the wife of the plaintiff is the 
same person, to whom the interest and title, after the death of the de- 
fendant, belongs; and tliis is not good. For the statute of 11 H. 7. 
cap. 20. saith, that upon a recovery by covin, it shall be lawful for the 
person^ to whom the interest, title, or inheritance, after the death of 

Ebah & JJacDonaid U.C.B Leg. 
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such women, "belongs, to enter into the same tenements. And then 
such person as will enter for such cause, ought to shew certainly how 
the title or inheritance, after the death of the woman, belongs to him, 
and so ought the wife of the plaintiff here, as to say, that she was the 
daughter of A., son and heir of the aforesaid George Tailbois and Eliza- 
beth his wife, begotten of their bodies, and upon this issue might arise, 
as that A. was a bastard, or upon such like matter; but here it alto- 
gether wants certainty. . . . 

Mountague, Chief Justice. It seems to me, that for one defect only 
in the replication the plaintiffs shall not have judgment. First it seems 
to me, that covin is well averred without specif cause shewn. For 
covin (according to the true definition of it) is a secret agreement 
determined in the heiuTs of two or more men, to the prejudice of an- 
other. As if tenant for life will secretly conspire with another, that 
the other shall recover to the prejudice of the reversioner, for by this 
his reversion should be taken away; and this conspiracy is and may be 
termed covin, for all the parts of the definition of covin are there fully 
performed, for there is an union of their two hearts, and it is done 
secretly, and it is to the prejudice of a third person, and so it is a per- 
fect covin without defect or blemish. And, sir, this covin to have a 
}’ecovery may be as well where the title of the recovery is good, as 
where it is feint or bad. , . . 

And as to the . . . exception taken, because it was not shewn 

certainly how the wife of the plaintiff was heir, it seems to me, that 
for this cause only the replication is bad. For it is a learning in our 
law, that replications, titles, pleas in abatement of writs, and estoppels 
ought to comprehend certainty. . . . 

And with regard to the words, sir, the first part of the statute 11 
H. 7 (which is in the disjunctive) saith, that if any uxmian who hath 
had, or afterwards shall have, any estate in doio&r, for term of life, o?’ 
in tail, jointly with her husband, or solely to herself, or to her own use, 
in any tenements, dc. of the inheritance or 'purchase of the husband, 
dc., so that the estate in dower may not be referred to in these words, 
jointly with her husband, for a woman cannot have an estate in dower 
jointly with her husband, but these words, jointly unfh her husband, 
shall be referred to the two other estates, viz. for life, or in tail, and 
here the estate is in tail, and so within the words. But then the estate 
is referred to the things following, viz. in manors, lands, tenements, or 
other hereditaments; and, sir, here it cannot be denied but that the es- 
tate is an hereditament, that is to say, in the use, for a use is an heredi- 
tament. . . . And then all the words of the statute are satisfied, 

for here the woman has an estate, what estate? an estate tail; in what? 
in an hereditament? what hereditament? a use; in what manner? 
jointly with her husband; how? to her own use; of whose inlierit- 
ance? of the inheritance of the husband; and so all the words of 
the first disjunctive sentence are fully performed in the case here. 
And if the case was not within the words of the first disjunctive sen- 
tence, yet should it be within the words of the second disjunctive sen- 
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tence, which is, or given to the husband and wife in tail by any pe^‘son 
seized to the use of the husband, do. For it cannot be here denied but 
that the feoffees were seized to the use of the husband until the statute 
of 27 H. 8, was made, for if they were seized to the use of the husband 
and wife, ergo they were seized to the use of the husband. And the 
husband had the entire use, and the wife the entire use, for tliere 
there are no moieties between husband and wife. And when the stat- 
ute of 27 H. 8, was made, it gave the land to them that had the use. 
It is to be seen then, who shall be adjudged in law the donor after the 
execution of the possession to the use. And, sir, the Parliament, 
(which is nothing but a Court) may not be adjudged the donor. For 
what the Parliament did was only a conveyance of the land from 
one to another, and a conveyance by Parliament does not malce the 
Parliament donor; but it seems to me that the feoffees to use shall 
be the donors, for when a gift is made by Parliament, every person 
in the realm is privy to it, and assents to it, but yet the thing shall 
pass from him tiliat has the most right and authority to give it. As 
if cestuy que lose, and his feoffees join in a feoffment, it shall be said 
the feoffment of the feoffees, for they have the greatest authority 
to give it. And if tenant for life, and he in the reversion, join in a 
feoffment, it shall be adjudged the livery of the tenant for life, be- 
cause he has the greatest authority to do it. And so if one who is- 
seised in fee of land, and another who has nothing in it join in a feoff- 
ment, it shall be said the feoffment of him that hath right, and the 
confirmation of the other. So here it shall be said the gift of the fe- 
offees by Parliament, and the assent and confirmation of all others. 
For if it should be adjudged the gift of any other, then tlie Parliament 
would do a wrong to the feoffees in taking a thing from them, and mak- 
ing another the donor of it, . . . 

And here the land is by the Act of Parliament removed from the 
owners, that is to say, the feoffees, to the cestuy que use, and the stat- 
ute would do wrong if it should not adjudge them the donors, for they 
have the greatest authority to give it, and the Parliament is only a 
conveyance, and therefore it shall be adjudged the gift of the feoffees 
by Parliament, and so the gift of the feoffees who were seized to the use 
of the husband, and then within the words of the second disjunctive 
sentence of the statute of 11 H. 7. And if the feoffees should not be 
adjudged the donors, then George Tailbois should, but this seems 
repugnant for him to be taken to be donor to himself, and therefore 
the feoffees shall be adjudged the donors ut supra, and so within the 
words of the statute, Amd if the case here was out of the words, yet it 
should be within the equity of the statute. For it is to be considered, 
that the statute was made for the redress of false covin, and to give a 
speedier remedy to right. And all such statutes are in advancement 
of justice, and beneficial to the public weal, and therefore shall be 
extended by equity. And although it restrains the liberty of tenant 
in tad, sir, every statute, which shall be extended by equity, restrains 
some body, and is penal to some body. But yet inasmuch as it is bene- 
ficial to the greater number, it shall be taken by equity, and so is this 
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statute, for it tends to the suppression of deceit, and to the advance- 
ment of truth. * * 

For which reasons it seems to me that the case here is within the 
words of the statute of 11 H. 7. And if it be not, yet it is within the 
equity of it, and so the entry of the plaintiffs is maintainable: but for 
the said single fault in the replication they shall not recover. 

And so note, that all the justices held the ease here within the words 
of the statute of 11 H. 7. and if it was not within the words, that yet it 
was within the equity of the statute. And they held also, that the heir 
might enter immediately, that is to say, in the life of the tenant in tail. 
But no judgment was given. 


NOTE 

.Tenks, “Sliort History of English Law”, at p. 100 says; 

"The fate of the Statute of Uses is one of the most curious In legal histoiT. 
Its secret and unayowed purpose, of securing the estate.s of the monasteries for 
the Crown, it accomplished, Its ostensible puuoose, fortified by a wealth of hypo- 
critical iusUfleation, it entirely failed to achiove. Not only were devises of lands, 
after a brief Interval, put on a legal footing; but, as is well known, uses of lands, 
as distinguished from legal estates, soon re-appeared in full vigour. WliUst, in 
unforeseen directions, tlie statute worked h,avoc in tlie mediaeval system of con- 
veyancing ; and gradually modernized it out of e.\'istencG”. 

Hanbury, “Modern Equity”, 3rd Ed. (1943), at p. 20, after discussing the repeal of 
the Statute of Uses by the Law of Property Act, 1025, comments: 

‘‘The Statute of Uses had purposes that were purely ephemeral, and modem 
society has long outgrown them. It was in 1925, like an obstinate centenarian that 
would not die, but though of no use in the world, was determined before he quitted 
it, to bo the cause of as much trouble and annoyance to his juniors as his foolish 
and capricious brain could invent. Lord Birkenhead never spoke a truer word than 
when ho alluded to the Statute of Uses as having ‘no contact of any kind with our 
modern life' ", 


STATUTE OF FRAUDS (1677) 

29 Car. 11, c. 3. 

'An Act for 'prevention of Frauds and Perjur'yes. 

For prevention of many fraudulent Practices which are common- 
ly endeavoured to be upheld by Perjury and Subornation of Perjury 
Bee it enacted by the King’s most excellent Majestie by and with 
the advice and consent of the Lords Spiritual! and Temporall and 
the Commons in this present Parlyament assembled and by the au- 
thoritie of the same That from and after the fower and twentyeth 
day of June which shall be in the yeare of our Lord one thousand 
six hundred seaventy and seaven All Leases Estates Interests of 
Freehold or Termes of yeares or any undertaine Interest of in to or 
out of any Messuages Mannours Lands Tenements or Hereditaments 
made or created by Livery & Seisin onely or by Parole and not putt 
in Writeing and signed by the parties soe makeing or creating the 
same or their Agents thereunto lawfully authorized by Writeing, 
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shall have the force and effect of Leases or Estates at Will onely and 
shall not either in Law or Equity be deemed or taken to have any 
other or greater force or effect, Any consideration for makeing any 
such Parole Leases or Estates or any former Law or usage to the 
contrary notwithstanding. 

IV. And bee it further enacted by the authoritie aforesaid That 
from and after the said lower and twentyeth day of June noe Action 
shall be brought whereby to charge any Executor or Administrator 
upon any special! promise to answere damages out of his owne Es- 
tate or whereby to charge the Defendant upon any special! promise 
to answere for the debt default or miscarriages of another person 
or to charge any person upon any agreement made upon considera- 
tion of Marriage or upon any Contract or Sale of Lands Tenements 
or Hereditaments or any Interest in or concerning them or upon 
any Agreement that is not to be performed within the space of one 
yeare from the makeing thereof unlesse the Agreement upon which 
such Action shall be brought or some Memorandum or Note there- 
of shall be in Writeing and signed by the partie to be charged there- 
with or some other person thereunto by him lawfully authorized. 

IX. And bee it further enacted That all Grants and Assignments 
of any Trust or Confidence shall likewise bee in Writeing signed by 
the party granting or assigning the same [or by such last Will or 
Devise or else shall likewise be utterly void and of none effect. 

XVII. And bee it further enacted by .the authority aforesaid That 
from and after the said fower and twentyeth day of June noe Con- 
tract for the Sale of any Goods Wares or Merchandises for the price 
of ten pounds Sterling or upwards shall be allowed to be good, except 
the Buyer shall accept part of the Goods soe sold and actually receive 
the same or give something in earnest to bind the bargaine or in 
part of payment, or that some Note or Memorandum in writeing 
of the said Bargaine be made and signed thereunto lawfully au- 
thorized. 


ASH V. ABDY 

Chancery, 1678. 3 Swans App 661, 36 E R, 1014. 

Lord Nottingham. The bill was to execute a parol agreement be- 
fore the late act for prevention of frauds and perjuries (29 Car. 2, c. 
3), but the bin itself was exhibited since the act; for which cause 
the Defendant demurred, supposing the new act had barred this 
suit; but I overruled the demurrer; for the act was not to be con- 
strued with a retrospection and to bar agreements precedent, but did 
only look forward and provide for the future (4 H. 7, 10, pi. 6; 10 
H. 7, 22; Jenk, 233, pi. 6.; Jaques v. Withy, 1 H.Bl. 65) ; the rather 
because all acts which restrain the common law ought themselves 
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to be restrained by exposition. And I said that I had some reason 
to know the meaning of this law; for it had its first rise from me, 
who brought it in the bill into the Lord’s House, though it afterwards 
received some additions and improvements from the Judges and the 
civilians. And the counsellors at the bar cited another case in the 
King’s Bench this very term, where the same point being specially 
found, was so likewise adjudged upon argument; which I was glad 
to hear of; but said, if they had adjudged it otlierwise, I should not 
have altered my opinion. . . 


BROWNE, STATUTE OF FRAUDS 

Boston; 1895. Little, Bi-own, and Co., 5 cd., vil-viil. 

. . . The real object and scope of the statute would seem to 

extend far beyond all questions of the integrity of witnesses, and to 
comprehend the exclusion of merely oral testimony in certain classes 
of transactions, as at best of an uncertain and deceptive character. 
In estimating the value of this enactment, therefore, the important 
question is not whether the statute has in its practical working let 
in as much perjury as it has excluded, for no strictness of legislation 
can bar out from a court of justice the man who deliberately pur- 
poses to commit perjury; but it is whether, in the average of large 
experience since the statute was enacted, the requisition of written 
testimony in certain cases has not materially served to secure the 
property of men against illegal and groimdless claims. That it has 
done so will scarcely be disputed, and to the profoimd practical wis- 
dom with which it was conceived to tliis end the most enlightened 
judges and jurists have at aU times borne emphatic testimony. 

Nevertheless it cannot be said to have been judicially administered 
with a firm hand and in a consistent spirit. Within a few years after 
its enactment, and before the generation of its framers had passed 
away, we find the courts admitting exceptions and distinctions as 
to its application, and forcing upon it constructions tending to re- 
strict its beneficial operation. In later days there has been evinced, 
on the whole, a disposition to return to a closer interpretation of its 
provisions; but even now there are doctrines, too firmly settled by 
precedent to be overthrown, which, from their very inconsistency 
with the spirit of the statute, lead continually to great embarrass- 
ment in its administration. . 


NOTES 

1. street, “Foundations of Legal Liability" (1900), Vol. II, 16S: 

‘‘Absence of legislative interference is a feature wbicli cbaracterizea In a striking 
way the account tlius far given of the development of English Contract law. We 
come now to a notable instance of such interference. We refer to the Statute 
of Frauds (1677), an enactment by which certain simple contracts are required to 
be in writing." Of. Sahel, “The Statute of Frauds and Comparative Legal His- 
tory", 63 L.Q.Rev. 174 (1947). 
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2. See Honing, “The Original Drafts of the Statute of Erauda (20 Car. II, c. 3), 
and their Authors”, 61 TJ.Pa.L.Rev. 233 (1913), and Oostlgan, “The Date and Atitlior- 
ship of the Statute of Frauds", 26 narv.L.Rer. 329 (1913), both discussing what 
today would be called the “legislative history” of the statute. 

3. I’erhaps the great signillcance of the Statute of Frauds to the student of 
legal Tu,etliod is the huge gloss of case law that has grown around Section 4, par- 
ticularly on the following points: 

(1) what constitutes a suflicient memorandum; 

(2) the doctrine of part performance (wholly judge-made in so far as Section 

4 is concerned) ; 

(3) whether the statute is substantive or procedural : 

(4) the rule that the statute cannot be used as an Instrument of fraud, that 

it is “not a sword but a shield” etc. 

4. See comment of Ordronaux, infra, p. 909. 

STEFAN A. RIESENFELD AND WILLIAM E. MUSSMAN, SURE- 
TYSHIP AND THE STATUTE OF FRAUDS 

31 Minn.L.Rev. 1-3, 67S-679 (10-17).* 

The year 1677 marks a very important although probably not al- 
together propitious event in the history of Anglo-American law. In 
that year the celebrated Statute of Frauds was enacted, mainly through 
the joint efforts of Lord Nothingham and Chief Justice North together 
with other famous contemporary jurists including, in all likelihood, Sir 
Matthew Hale. Hardly any lawyer will disagree that this act and its 
American coimterparts have been among the most controversial and 
most frequently litigated pieces of legislation in English spealfing 
countries. 

. The first treatise on the Statute loiown to the writers appeared a 
little more than 125 years after its enactment, and in the preface the 
author informs us that from the days of Lord Mansfield “ . . .a 

diversity of sentiment has prevailed with respect to the utility of the 
great Statute of Frauds and Perjuries.” Surveying the pronounce- 
ments -for and against the act he concluded that they were fairly bal- 
anced. But in recent days the current of opinion seems to have swung 
to a condemnation of both the wisdom and beneficial effect of the stat- 
ute, although voices of praise have not been silenced entirely. 

While in fact most of the provisions of this once very comprehensive 
act have been either repealed or incorporated into other statutes by the 
British Parliament in the course of time, the famous section 4 requir- 
ing a writing for certain types of agreements, among them contracts of 
guarantee, and section 23 are still in force in the original version. And 
it is the very section 4, which was inserted in the original draft only at 
a later stage, that has come to be regarded as the very heart of the stat- 
ute of frauds. 

It is certainly significant that in the country of its origin the English 
Law Revision Committee recommended in 1937 the repeal of section 4 


* Footnotes are omitted. Ed. 
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which contains, in addition to provisions relating to other types of con- 
tracts, the famous reference to “any special promise to answer for the 
debt, default or miscarriage of another person.” With negligible dif- 
ferences in phraseology, it is reiterated in all American statutes of 
frauds. The most interesting point for our purpose is the fact that 
while the Law Revision Committee in general was in agreement upon 
the advisability of the repeal of the section there was a split with refer- 
ence to contracts of guarantee. The majority stated explicitly that 
they had considered the question “ . . . whether we ought to recom- 
mend that the contract of guarantee should be treated separately . . . 
by providing that a signed writing should be made essential for this 
type of promise,” but that they had reached a negative conclusion. 
The minority conversely requested “. . . that it should be provid- 
ed that a guarantee is to be invalid unless the terms thereof (other 
than consideration, if any) have been embodied in a written instrument 
and signed by the guarantor.” 

The majority of the committee based its position on the ground that 
first and foremost the Act was a product of conditions in the law of 
evidence which have long since passed away, that it promoted frauds 
rather than prevented them, that the selection of promises to be in 
writing was arbitrary and haphazard, that it was out of step normal 
business practice, that it was partial and lopsided in its operation and 
ambiguous and ill drawn. The minority took its stand with respect to 
guarantees not because the writing would prevent “frauds and perju- 
ries” but for the reason that it would give “ . . . the proposed surety 
an opportunity of pausing and considering, not only the nature of the 
obligation he is undertaking but also its terms.” 

In the United States as in England the courts have struggled with 
the provisions of the statutes of frauds of the various states and a for- 
midable body of case law has developed. And just as in the country of 
its origin, so the American courts have whittled away much of the 
literal meaning of the provisions of the statute. While the basic pur- 
pose of the act — to secure defendants against unfounded and fraudu- 
lent claims — has never been obscure, the courts have had almost insur- 
mountable difficulties in devising a simple and workable scheme of 
promises without and within the statute. . . . 

It is true that the origins of the statute place it in line with a general 
European trend during the seventeenth century which considered the 
requirement of a written memorandum as a cure-all for a multitude of 
evils — particularly the danger of perjury; and it is also true that its 
various drafts show that the framers of the statute pursued no consist- 
ent theory of their own. Nevertheless, the section which we have dis- 
cussed has become a corrective to certain expansions of the doctiine of 
consideration. Apparently the courts have felt that promises of guar- 
anty, while binding (although the benefit might enure only to the 
principal) , should not be enforceable unless their formality demons- 
trates that they were made and not made rashly. The exclusion of situ- 
ations which fall under the scope of the entire credit test and the inde- 
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pendent economic advantage rule in fact takes account of the well-ac- 
knowledged informality of commercial contracts. 

Underlying the whole problem of the abolition of the statute is a 
question of fundamental policy. If the section discussed performs the 
funcLion of correcting certain dangers flowing from the liberalization 
of the doctrine of consideration, it certainly will not be kindly treated 
by anyone who believes that modem conditions require that any oral 
promise which is not directed to an illegal object should be binding 
under all circumstances. If, on the other hand, it is considered to be a 
principle of sound legal policy that the promisee must have been justi- 
fied in relying on the promise, the requirement of certain formalities 
for promises made where the promisee Mows that only himself or a 
relative or friend of the promisor received an advantage is not so shock- 
ing as some critics like to insist. 


SECTION 4. LEGISLATION IN AID OF THE COURTS 
CROWLEY V. LEWIS 

Court of Appeals of New York, 1025. 239 N.Y, 2G4, 140 N.B. 374. 

Andrews, J. The question involved on this appeal is whether a con- 
tract under seal may be enforced against persons not parties to the 
instrument on the theory that they are undisclosed principals in whose 
behalf the contract was executed. 

“We And no authority for the proposition that a contract under 
seal may be turned into the simple contract of a person not in any 
way appearing on its face to bo a party to or interested in it, on proof 
dehors the instrument, that the nominal party was acting as the 
agent of another, and especially in the absence of any proof that 
the alleged principal has receiv^ any benefit from it, or has in any 
way ratified it, and we do not feel at liberty to extend the doctrine 
applied to simple contracts executed by an agent for an unnamed 
principal so as to embrace this case.” Briggs v. Partridge, 64 N.Y. 
357, 365, 21 Am.Rep. 617. 

Neither do we find any authority since 1876 in this court for the 
proposition. Briggs v. Partridge has been cited by us many times, 
with no hint of disapproval. Kiersted v. Orange & A. R. R. Co., 69 
N.Y. 343, 25 Am.Rep. 199; Beardsley v. Duntley, 69 N.Y. 577; Wil- 
liams V. GiUies, 75 N.Y. 197; Schaefer v.' Henkel, 75 N.Y. 378; Tut- 
hill V. Wfison, 90 N.Y. 423; Whitford v. Laidler, 94 N.Y. 145, 46 Am. 
Rep. 131; Henricus v. Englert, 137 N.Y. 488, 33 N.E. 550; EUiott v. 
Brady, 192 N.Y. 221, 85 N.E. 69, 18 L.R.A.,N.S., 600, 127 Am.St.Rep. 
898; Case v. Case, 203 N.Y. 263, 96 N.E. 440, Ann.Cas.l913B, 311. 
We repeat that we do not feel at liberty to change a rule so well under- 
stood and so often enforced. If such a change is to be made it must 
be by legislative flat. 

Certainly nothing was said in Harris v. ShoralL (230 N.Y. 343, 130 
N.E. 572) , which indicated any such disposition upon our part, even 
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had the language there used been necessary for the decision. As 
there pointed out, the importance of the seal in this state has been 
much diminished, and we referred to certain cases bearing upon 
the question as to whether a contract under seal might be varied or 
discharged by a parol agreement and to some conflict upon this point, 
and we gave some intimation that we might be ready to follow the 
suggestion made by us upon this subject in Thomson v. Poor, 147 
N.Y. 402, 42 N.E. 13. We had no thought, however, that all distinc- 
tions between sealed and unsealed instruments were swept aside. 
Such an idea would have been impossible if for nothing else because 
of the rules contained in our statutes with regard to the limitations 
of actions. Equally impossible is such an idea with regard to the 
subject now before us. Thousands of sealed instruments must have 
been executed in reliance upon the authority of Briggs v. Partridge. 
Many times the seal must have been used for the express purpose 
of relieving the undisclosed principal from personal liability. It may 
not be unwise to preserve the distinction for this especial purpose. 
But whether wise or unwise the distinction now exists. 

The complaint asks for the specific performance of a contract un- 
der seal whereby the plaintiff agreed to exchange a deed conveying 
certain premises for a $35,000 mortgage upon other lands. The con- 
tract is annexed to the complaint, and it does not mention the respond- 
ents by name. It is signed by the plaintiff and the defendant Joseph 
H. Lewis, and all the covenants therein contained are the covenants 
of the parties thereto. The respondents are sought to be held simply 
upon the allegation that they were undisclosed principals of their 
agent Lewis. This may not be done. 

The order appealed from should he afiirmed, with costs, and the 
question certified to us should be answered in the negative. 

NOTE 

Walter H. Treanor, at Cincinnati Conference on the Status of the Rule of Judicial 
Precedent, 14 U. of Cinc.L.Eev. 220, 227, said: 

“Another case in the New York Court of Appeals is signiflcant for our discus- 
sion, illustrating, after all, what the courts are really doing. It was a case back 
about 1925, in. which the question before the New York Court of Appeals was 
whether or not a contract under seal made by an agent with a third party could 
be the basis of liability of an undisclosed principal. 

“Of course, by that time, courts and legislatures had limited greatly the legal sig- 
nificance of seals ; the doctrine of undisclosed principal and agent was well devel- 
oped, and there was no question hut that on an ordinary contract by an agent the 
third party conld sue an undisclosed principal. So it looked very much as if the 
New York Court of Appeals would surely recognize that seals no longer should he 
given effdet except where it was required by statute, and recognize, for the sake of 
symmetry in the doctrine of agency, that an undisclosed principal could be sued on 
a sealed in.strument executed by his agent. I was teaching Agency in those days 
and I watched that case as it went up in the New York courts, because I thought 
the New York Court of Appeals would take advantage of such a fine opportunity 
to remove an anomaly from the law of agency. But the Court of Appeals said that 
it would not reverse the doctrine of Bri^s v. Partridge, that such doctrine was 
well established.” [Crowley v. Lewis, 239 N.Y. 264, 146 N.E. S74.3 
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“Siiperflcmlly it appeared to be a ease ol sticking to tlie doolriuo of ftldir docinin 
witli a venseaiice; but tbal was not Uie real reason wby the Now York court did 
not overrule the fonner decision. The Now York Oourl of Appeals .said that ever 
since that earlier decision, contracts under seal liad been made betwoeii agents of 
undi.sclused principals, and third parties, for the puiposo of relieving (he principal 
from liahiUty to a third party. It had become a common device. The parties 
understood it. And the court concluded, in view of the fart tliat undoubtedly there 
were thousands of such contracts outstanding, that It wa.s the wiser, sounder thing 
to leave the question of change to the Legislature of New York, whose action would 
be prospective, and not retrospective. 

“The New York Court of Appeals recognized that the ancient historical justifica- 
tion for the rule had ceased ; and it seemed to be a case for application of the old 
maxim that. Where the reason for a rule ends, with It should end the rule. But 
in the meantime, as the result of current practice, a new content had been put 
into the rule, so the New York Court of Appeals reached Its decision, not because 
of blind adherence to the doctrine of stare decisis, but because there wa.s a real, 
substantial situation of the present moment which that rule took care of, and for 
^vliicli the i-ule should be left. The court did not say that it was a wise rule, or 
nil unwise rule, except to the extent that it was sound and just to protect those 
iutorests which definitely had arisen in reliance thereon.” 

Cf., however, Radln, “The Trail of the Calf,” 32 Cornell L.Q. 13T, 14-1-46, 151- 
to2 (194C), who contends that it is only a “speculative assumiitioii” to say that 
parties have relied on decisions of the courts, and that tho legislature. In re- 
fraining from changing the law, must have known those decisions. See also Oar- 
dozo, “The Growth of the Law”, quoted in Pattridge v. Palmer, supra, at p. 00. 


COCHRAN V. TAYLOR 

Court of Appeals of New Work, 1937. 273 N.Y. 172, 7 N.E.2d 89. 

Rippey”, Judge. On October 20, 1934, an agreement in writing and 
under seal was executed in duplicate, duly acknowledged and deliv- 
ered by and between defendant and one William B. Chenault, where- 
by the former gave to Chenault an option to buy certain real and 
personal property located in Allegany county, N. Y., for $115,000 at 
any time within 120 days thereafter upon terms and conditions there- 
in specified, and agreed to seU and convey the same to Chenault on 
condition that Chenault should, within such period of time, give her 
written notice of his intention to buy. On November 13, 1934, de- 
fendant notified Chenault that she revoked, rescinded, and withdrew 
the offer to sell on the ground, as she asserted, that the contract was 
without consideration and was obtained from her through duress, 
fraud, and undue influence. Chenault assigned all of his interest in 
the agreement to plaintiff on December 21, 1934, and on January 11, 
1935, the latter served the required notice of his election to buy. 
Complying with the provisions of the agreement, plaintiff demanded 
delivery within thirty days of abstracts of title and of a suitable in- 
ctrument of conveyance. Upon refusal of defendant to perform, this 
action for specific performance was brought. 

The answer put in issue the material allegations of the complaint. 
Additionally, defendant set up, as defenses, (1) that the agreement 
was only an offer to sell, was without consideration, and was revoked 
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and withdrawn before acceptance and prior to the time of assign- 
ment to plaintiff who took the assignment with knowledge of the 
withdrawal and revocation; (2) that the option was not assignable 
and plaintiff acquired no interest by the assignment; and (3) that de- 
fendant’s signature to the instrument and its delivery by her were 
obtained through imposition, fraud, and undue influence. A counter- 
claim was interposed for damages arising out of the recording of the 
instruments which, it was asserted, prevented defendant from dis- 
posing of her property and from enjoying the full use and benefit 
thereof, all of which was put in issue by the reply. 

The trial court found that there was no valid acceptance or tender 
of performance by plaintiff or by Chenault and sustained the first two 
defenses mentioned. No finding or decision was made on the ma- 
terial question of fact as to whether the execution and delivery of the 
instrument were procured, as defendant asserts, by plaintiff or by 
Chenault or by both through imposition, undue influence, or fraud. 
The trial court specifically stated in his opinion that he limited his 
decision to holding tliat the option was nudum pactum, that defend- 
ant had a right to withdraw, revoke and cancel it, and that, since 
the option by its terms involved the extension of credit to Chenault, 
it was not assignable to plaintiff or, in any event, enforceable by 
plaintiff without a tender of a bond executed by Chenault. Judgment 
was entered dismissing the complaint, with costs. The Appellate 
Division in the Fourth Department afiSrmed by a divided court upon 
the findings of fact as made by the trial court. The judgment ap- 
pealed from cannot be sustained unless it can be held, as matter of 
law, that the option was without consideration, was not assignable, 
and was not accepted according to its terms. 

It is the rule that an offer or an option, not imder seal or given for 
a consideration, may be revoked at any time before acceptance. 1 
Williston on Contracts (Rev,Ed.l936) § 55; Petterson v. Pattberg, 
248 N.Y. 86, 88, 161 N.E. 428; Boston & M. R. v. Bartlett, 3 Cush. 
(Mass.) 224. That rule has no application here. In the instant case 
the agreement was under seal and the receipt of a consideration was 
acknowledged and confessed. In the body of the instrument the par- 
ties recited that they attached their seals, thereby establishing their 
intention concerning the sealing of the instrument, and, at the end, 
added the seal in the form required by section 44 of the General Con- 
struction Law (Consol.Laws, c. 22). It cannot be successfully argued 
that the agreement was not a seeded instrument carrying with it 
all the force and implications attributable to an instrument so ex- 
ecuted. The cases of Matter of Pirie, 198 N.Y. 209, 91 N.E. 587, 19 
Ann.Cas. 672, arid Empire Trust Co. v. Heinze, 242 N.Y. 475, 152 
N.E. 266, hold nothing to the contrary. In the Pirie Case the seal 
was present but an expression of intent to make the instrument one 
under seal was lacking. In the Heinze Case the intention was ex- 
pressed but the seal was lacking. . . . 

The first statute in this state in any manner affecting the common- 
law rule as to the conclusive character of the seal was the act of 1828 
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(2 R.S. [1st Ed.] 406, pt. 3, ch. 7, tit, 3, § 77), which provided that 
the seal should be only “presumptive evidence of a sufficient con- 
sideration which may be rebutted in the same mannei-, and to the 
same extent, as if such instrument were not sealed.” That act re- 
mained in effect until amended by chapter 448 of the Laws of 1876 
(Code of Remedial Justice, § 840) to read: “A seal upon an executory 
instrument is only presumptive evidence of a sufficient consideration, 
which may be rebutted, as if the instrument was not sealed.” In 
chapter 416 of the Laws of 1877 (Code Civ.Proc. § 840) the words 
“hereafter executed” were inserted after the first word “instrument.” 
In that form the statute remained until 1920 (Civil Practice Act, § 
342, enacted by Laws 1920, c. 925), when the words “hereafter ex- 
ecuted” were stricken out and the statute, thus amended, continued 
to September 1, 1935. These statutory changes in the common-law 
rule refer only to the question of “sufficient consideration,” and, as 
to the sufficiency of the consideration, the seal, it is declared, shall 
be only presumptive evidence. The memorandum opinion in Baird 
V. Baird, 145 N.Y. 659, 665, 40 N.E. 222, 224, 28 L.R.A. 375, where 
it was said, among other things that under section 840 of the Code 
of Civil Procedure “it is now open to the maker of such an instrument 
to allege and prove the absence of any consideration in fact as a 
defense,” did not receive the approval of a majority of this court. 
The question of sufficiency of consideration has always been open 
to inquiry, and the statute is merely declaratory of the common law, 
but the” “consideration implied by the seal cannot be Impeached for 
the purpose of invalidating the instrument or destroying its char- 
acter as a specialty.” McMillan v. Ames, supra; Fuller v. Artman, 
supra. Whether the intent and effect of chapter 708 of the Laws 
of 1935 (in effect September 1, 1935) was to destroy the conclusive 
effect of the seal on a written instrument, we are not here called upon 
to determine. The instrument in suit was executed and delivered 
prior to the time that act went into effect. . 

The written option, being under seal and founded upon a valid 
consideration, could not be withdrawn, revoked, or rescinded at ■will 
by defendant within the time within which she agreed that Chenault 
and his assigns might accept. Fuller v. Artman, supra; Thomason 
V. Bescher, 176 N.C. 622, 97 S.E. 654, 2 A.L.R. 631, note; 6 R.C.L. 
(contracts) § 26. It was a unilateral contract to convey, subject 
only to one express condition. Heller v. Pope, 250 N.Y. 132, 164 N,E. 
881. When Chenault’s assignee gave written notice within the time 
specified that he elected to buy, the condition was fulfilled and the 
unilateral option was thereby converted into a bilateral contract. 
Heller v. Pope, supra; Thomason v. Bescher, supra. The contract 
was reasonably certain in its terms, its subject matter, its purposes, 
and its parties. By acceptance, it became mutual in its obligations 
and its remedies. Upon the defendant’s refusal to perform, the con- 
tract was enforceable by the assignee in an action for specific per- 
formance, in the absence of any available and satisfactorily estab- 
lished, defense or counterclaim of an equitable character existing 
against the assignee or against Chenault before notice to defendant 
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of the assignment. Trustees of Hamilton College v. Roberts, 223 N. 
Y. 56, 119 N.E. 97; 4 Pomeroy’s Equity Jurisprudence (4th Ed.), § 
1405; 1 Williston on Contracts (Rev.Ed.l936) , § 415. Cf. State Bank 
V. Central Mercantile Bank of New York, 248 N.Y. 428, 434-436, 162 
N.E. 475, 59 A.L.R. 1473. 

The judgment of the Appellate Division and that of the Trial Term 
should be reversed and a new trial granted, with costs to the appellant 
to abide the event. 


NOTE 

New York Statiiteis dealing with the effect of the seal on a contract up to Coch- 
rane V. Taylor were; 

TAe Civil Practice Act, § 342 (Laws 1920, c. 025); “A seal upon an executory 
Instrument is only presumptive eviclonce of a sufficient consideration, which may 
be rebutted, as if the instrument was not se.'iled.” This section Is little differ- 
ent from the original provision in the A.ct of 1S28 (2 U.S. 1st ed. 400 I’t. 3, Ch. 7, tit. 
3, S. 77). 

(The hlstoi? of Section 342 is set out in Cochrane v. Taylor.) 
iMioa of lS3n, c. 70S; 

“s. 342. Seal on written instrument as evidence of consideration. A. seal upon 
a written instrument hereafter executed shall not be received as conclusive or 
pi'esumptive evidence of a suffleient consideration. A written Instrument, hereafter 
executed which modiflos, varies or cancels a scaled instrument, executed prior to 
the effective date of this section shall not be deemed invalid or ineffectual because 
of tlie absence of a seal thereon. 

“This act shall talce effect September 1, 1033.” 

Lams of lOSO, c. 3S3; 

“Sec. 342. Common Law effect of seal abolished. The common law effect here- 
tofore given to a seal upon a written instrument is hereby abolished as to all instru- 
ments executed after this section takes effect. If a sealed in.strumont is morlifled, 
varied or cancelled after this section takes effect, such niodillcation, variation or 
cancellation shall not be deemed invalid to any extent for w ant of a seal upon 
the instrument constituting the same. 

“This (ict shall take effect September 1, 1030.” (Became law April 9, 193G.) 

Laws of 193S, 0 . 68S: 

“s. 342. Seal on written Instrument; evidence of consideration; modification of 
sealed Instrument; undisclosed principal. 

“1. A seal upon a written instrument hereafter executed shall not be received 
as conclusive or presiunptive evidence of consideration. A written instrument, here- 
after executed, which changes or modifies or which dtscharge.s in whole or in part 
a sealed instrument shall not he deemed invalid or ineffectual because of the ab- 
sence of a seal thereon. A sealed instrument may not be changed, modified or dis- 
charged by an executory agreement unless such agreement is in writing and signed 
by the party against whom it Is sought to enforce the change, modification or dis- 
charge. A sealed instrument so changed or modified shall continue to be con- 
strued as an instrument under seal. 

“2. The rights and liabilities of an undisclosed principal under any sealed instru- 
ment hereafter executed shall be the same as if the instrument had not heen 
sealed. 

“(2) Chapter 353 of the laws of 1936 entitled ‘An act to amend the civil practice 
act, in relation to abolishing the common law effect of seals upon written instrn- 
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Kioiils lioreafter oxecutcci and repealing section 3-12 thereof, relating to the effcc'l 
Ilf snch seals’ is hereby repealed. 

“(3) This act shall take effect September 1, 1936.” (Became law Hiay 23, 1936.) 


RECOMMENDATION OF THE LAW REVISION COMMISSION TO 
THE LEGISLATURE RELATING TO THE SEAL AND TO 
THE ENFORCEMENT OF CERTAIN WRITTEN CONTRACTS 

(1941) N.Y. Legislative Document No. Co(i\I), 13-20. 

1911 Report, Rocomincndations and Studies, 

Law Revision Commission, 357-364. 

In 1934 the Commission began a comprehensive study of the law 
concerning the seal with a view to ascertaining whether the then 
existing rules had outlived their usefulness. At the same time the 
Commission began a similar study of the law of consideration in the 
field of contracts. Because of the interrelation between the seal 
and consideration, the two studies were combined into one. 

In 1936 the Commission published the results of its studies on 
both subjects (see Leg.Doc. (1936) Nos. 65 (C) and (D) ; Report, 
Recommendations and Studies (1936) pp. 65-80, 81-374) , and made 
certain recommendations to the Legislature which resulted in the fol- 
lowing important changes in the law with respect to the seal: 

1. The old rule that a sealed instrument could be modified only 
by a sealed instrument was changed to permit a modification by a 
written although unsealed instrument. 

2. The old rule that an undisclosed principal could neither sue 
nor be sued upon a sealed instrument was changed to permit such 
actions. 

3. The old rule that a seal upon “an executory instrument” was 
“presumptive evidence of a sufficient consideration” had been changed 
in 1935 to read that a seal upon “a written instrument . 

shaU not be received as conclusive or presumptive evidence of a sufla- 
cient consideration.” In its 1936 recommendation, the Commission 
retained the substance of the 1935 amendment, with a single change 
in wording, which change was made by the Legislature in 1936. The 
rule, as amended, now provides that a seal upon “a written instru- 
ment . . . shall not be received as conclusive or presumptive 

evidence of consideration.” Civil Practice Act, § 342. At the time 
of its recommendation in 1936, the Commission was of the opinion 
that the change in the rule made in 1935 manifested a clear desire 
by the Legislature to obliterate the distinction between sealed and 
unsealed instruments with respect to the requirement of considera- 
tion. However, in Cochran v. Taylor, 273 N.Y. 172, 7 N.E.2d 89 
(1937), the Court of Appeals, after deciding that under the law prior 
to 1935 a seal upon an instrument dispensed with the necessity of 
consideration, raised but left unanswered the question whether the 
amendments to section 342 of the Civil Practice Act made in 1935 
and 1936 had changed the rule. But the language and reasoning 
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of the opinion have raised doubts as to the effect of these amend- 
ments. 

Whatever may be the final answer to this question, the following 
distinctions between sealed and unsealed instruments remained in 
the law after the amendments in 1936: 

1. The modification of a sealed instrument could not be made 
by an oral executory agreement — a writing is required. 

2. The 20-year statute of limitations applies to causes of action 
based upon a sealed instrument. 

3. The presence of a seal on a document in certain cases is evi- 
dence of its authenticity. 

Simultaneously with its recommendations in 1936 regarding the 
seal, the Commission also made recommendations dispensing with 
the requirement of consideration in certain cases. Pursuant to these 
recommendations the following changes in the law were made: 

1. A release, in writing, was made binding regardless of a seal or 
consideration. 

2. An agreement, in writing, to change, or modify, or to dis- 
charge in whole or in part, any contract, obligation, or lease, or any 
mortgage or other security interest in personal or real property, was 
made binding regardless of consideration. 

In line with these changes, the Legislature in 1937, upon the recom- 
mendation of the Commission, changed the law with respect to ac- 
cord and satisfaction so as to make binding written executory ac- 
cords. 

It will thus be seen that the general policy of recent legislation re- 
specting the law concerning the seal and consideration, has been to 
do away with the distinction between sealed and unsealed instru- 
ments, when the distinction appeared to serve no useful purpose, but 
to preserve them where it seemed desirable. 

For example, the Commission could see no sound reason for the 
rule that a sealed instrument could be modified only by a sealed 
instrument. On the other hand the Commission recognized the de- 
sirability of a device whereby a party to a written agreement could 
protect himself against the danger of false claims of sm oral modifica- 
tion. The old rule with respect to the modification of sealed instru- 
ments provided such a device, but it was the requirement that the 
modification be in writing rather than under seal that was important. 
Consequently, the requirement of a writing was preserved, but the re- 
quirement of a seal was abrogated. 

Likewise, the requirement of consideration to make agreements 
binding seemed in general to serve a useful purpose, particularly in 
the inception of contractual relations, but there were cases where 
there appeared to be no sound reason for the requirement, provided 
there were proper safeguards against fraud, such as the requirement 
of a writing. Accordingly, the requirement of consideration was 

Bead & IMacDonald U.C.B.Leg.— 8 
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dispensed with in the cases of a release in writing, or an agreement 
in writing modifying an existing agreement. 

Whether there should be some method whereby a person could 
make any kind of promise binding without consideration is a de- 
batable question. According to the opinion of the Court of Appeals 
in Cochran v. Taylor, supra, the seal, at common law, provided such 
a device. If this device has not been destroyed by the amendments 
to section 342 of the Civil Practice Act made in 1935 and 1936, the 
questions remain whether the seal is the best device, and whether 
it or some other device should be limited in scope. On the other 
hand, if the amendments to section 342 of the Civil Practice Act 
made in 1935 and 1936 have destroyed the seal as a device for making 
promises binding without consideration, the question arises whether 
some such device should not be created and, if so, what limitations 
should be placed upon its use. 

There are several objections to the use of the seal as such a device. 
The seal has degenerated into an L. S. or other scrawl which, in mod- 
em practice, is frequently a printed L. S. upon a printed form. To 
the average man it conveys no meaning, and frequently the parties 
to instruments upon which it appears have no idea of its legal effects.^- 
Moreover, under the present law, the character of an instrument 
which bears the magic letters, but which contains no recital of seal- 
ing, is left uncertain as to whether it is sealed, depending upon parol 
evidence of intent to be later adduced (Transbel Investment Co. v. 
Venetos, 279 N.Y. 20,7, 18 N.E,2d 129 (1938), It would seem, there- 
fore, that if a method of making promises binding without considera- 
tion is desirable, some method should be devised which more clearly 
than the seal brings to the attention of the promisor what he is doing, 
and which fixes the character of the instrument as of the time of its 
execution. 

Likewise, assuming the desirability of a device whereby a party 
to a written agreement can protect himself against the danger of 
false claims of an oral modification, a function which the seal now 
performs, it would seem that a more appropriate method of accom- 
plishing this end would be one which more clearly than the seal brings 
to the attention of the parties that such is the effect of their acts, 
and definitely fixes the character of the instrument as of the time 
of its execution. 

The Commission believes a method more appropriate than the use 
of the seal for permitting a party to a written agreement to protect 
himself against the danger of false claims of an oral modification, 


1 "In our day, when the perfunctory Initials ‘L. S.’ have replaced the heraldic de- 
vices, the law is conscious of its own absurdity when it preserves the rubric of a 
vanislied era. Judges have made worthy, if shamefaced, efforts, whRe giving Up 
service to the rule, to riddle it with exceptions and by distinctions reduce it to a 
shadow. A recent case suggests that timidity, and not reverence, has postponed the 
hour of dissolution. The law will have cause for gratitude to the deliverer who will 
Strike the fatal blow.” Cardozo, The Nature of the Judicial Process (1021), p. 155 . 

EnAi) & MacDowapd IJ.O.B.Lbo. 
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would bo to make binding a stipulation to this effect contained in the 
original written agreement. 

Concerning the broader question whether, and to what extent, a 
person should be able to bind himself by a promise without considera- 
tion, the Commission doubts the wisdom of any device that is ap- 
plicable to aU kinds of promises under all circumstances. Certainly 
the seal is not the best device, assuming some such device is desirable. 
The Uniform Obligations Act, proposed by the Commissioners on 
Uniform State Laws, is a more appropriate device than the seal for 
accomplishing this end, but it is subject to the same objection that 
it applies to all kinds of promises. Moreover, in the two states which 
have adopted it, many difficulties have been encountered in its ap- 
plication. The Commission believes that a sounder policy would be 
to make the requirement of consideration applicable to promises gen- 
erally, making no distinction between sealed and unsealed promises, 
with express statutory provision that in specified cases a promise, in 
writing, shall not be unenforceable because of the absence of con- 
sideration. This method of dealing with the problem is the one al- 
ready employed by the Legislature in the cases of releases and mod- 
ification agreements. 

The Commission is now prepared to recommend that the require- 
ment of consideration be dispensed with in the case of promises, in 
writing, expressly based upon a past consideration; in the case of 
assignments, in writing, of a chose in action; and in the case of an 
offer, in writing, which expressly states that it shall be irrevocable 
for a specified time. As experience demonstrates the desirability of 
further additions to the list of exceptions, they may be made without 
the necessity of revising the entire law of consideration. In this way 
the dangers of a sudden and revolutionary change in the law of con- 
tracts are avoided, but specific and well recognized defects are re- 
moved. Also, it makes feasible the complete abolition of the magical 
effects of the seal, by providing a better way for accomplishing those 
desirable ends for which it is now used. As an authenticating device, 
the seal of a public official or of a corporation performs a useful func- 
tion and should be preserved. But the use of the seal to determine 
the character of rights and obligations under a written contract or 
other written instruments is archaic, is frequently productive of un- 
expected and unjust results, and should be ended. 

Apart from the effect of the seal a,s an authenticating device, and 
its effect upon the ability of the parties to modify the instrument, 
and its possible, but by no means certain, effect upon the requirement 
of consideration, the only other effect of the seal upon an instrument 
is to give to the parties thereto the benefit of a 20-year statute of 
limitations upon a cause of action arising under the instrument. 
There appears no sound basis for this distinction between sealed and 
unsealed instruments, especially since the Legislature has already 
reduced the limitation on actions upon real property mortgages and 
bonds secured thereby, although sealed, from 20 to 8 years, the pe- 
riod applicable to Unsealed contracts (Civil Practice Act, § 47-a) . If 
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the effects of the seal in other respects are to be abolished, certainly 
the 20-year statute of limitations should not be applicable to sealed 
inslmments after such changes in the law are made. 

Submitted herewith is a study made under the direction of the 
Commission. 

The Commission therefore recommends: 

The repeal of present section 342 of the Civil Practice Act; the 
enactment of a new section 342 of the Civil Practice Act; the amend- 
ment of section 14 of the General Corporation Law; the enactment 
of new section 282 of the Real Property Law and new section 33-c 
of the Personal Property Law; and the amendment of sections 11, 
47, 47-a and 48 of the Civil Practice Act, as foUows: 

§ 342. Seal on written instrument. Except as otherwise express- 
ly provided by statute, the presence or absence of a seal upon a written 
instrument hereafter executed shall be without legal effect. 

§ 14. Grant of general powers. Every corporation as such has 
power, though not specified in the law under which it is incorpo- 
rated; . 

2, To have a common seal and to alter the same at pleasure. The 
-presence of the seal of a corporation on a mitten instrument pur- 
porting to Toe executed by authority of the corporation shall consti- 
tute a rebuttable presumption that the instrument loas so execut- 
ed. .. . 

Real Property Law, § 282, and Personal Property Law, § 33-c: 

An executory agreement hereafter made shall be ineffective to 
change or modify, or to discharge in whole or in part, a written agree- 
ment or other written instrument hereafter executed which contains 
a provision to the effect that it cannot be changed orally, unless such 
executory agreement is in writing and signed by the party against 
whom enforcement of the change, modification or discharge is sought. 

§ 47. Actions on sealed instruments to be commenced within 
[ twenty] si® years. 1. Except as otherwise provided by section forty- 
seven-a, an action upon a sealed instrument must be commenced with- 
in [twenty] six years after the cause of action has accrued. 

[Where the action is brought for breach of a covenant of seizin 
or against incumbrances, the cause of action, for the purposes of 
this action only, is deemed to have accrued upon an eviction, and 
not before.] 

2. This section shall apply to all causes of action enumerated in 
subdivision one, whether heretofore or hereafter accruing, except 
that in the case of such a cause of action heretofore accrued, if, on 
September first, nineteen hundred forty-one, there remains of the 


* Became law April 13, 191:1, effective Sept. 1, 1941 : Laws 1941, c. 329. 
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time heretofore limited for the commencement of an action there- 
on a period longer than six years, such period shall he shortened to 
six years from September first, nineteen hundred forty-one, and ex- 
cept fuHher that if, on September first, nineteen hundred forty-one, 
there remains of the time heretofore limited for the commencement 
of an action thereon a period shorter than six years, such period 
shall not be enlarged. 

§ 47~a. Actions on bonds and/or mortgages secured by real prop- 
erty to be commenced within six years. 1. An action upon a bond, 
the payment of which is secured by a mortgage upon real property, 
or upon a bond and mortgage so secured, or upon a mortgage of 
real property, or any interest therein, must be commenced within 
six years after the cause of action has accrued. [Where the action 
is brought for breach of a covenant of seizin or against incumbrances, 
the cause of action, for the purposes of this section only, is deemed 
to have accrued upon an eviction, and not before.] 

2. This section shall apply to all causes of action enumerated in 
subdivision one, whether heretofore or hereafter accruing except 
that in the case of such a cause of action heretofore accrued, if, at 
the time this section takes effect, there remains of the time hereto- 
fore limited for the commencement of an action thereon a period 
longer than six years, such period shall be shortened to six years 
from the effective date of this section and except further that if, at 
the time this section takes effect, there remains of the time here- 
tofore limited for the commencement of an action thereon a period 
shorter than six years, such period shall not be enlarged by the enact- 
ment of this section. 

§ 48. Actions to be commenced within six years. The following 
actions must be commenced within six years after the cause of ac- 
tion has accrued: 

1. An action upon a contract obligation or liability express or 
implied, except a judgment [or sealed instrument] atid except as pro- 
vided by section forty-seven and section forty -sevon-a. 

2. An action to recover upon a liability created by statute, ex- 
cept a penalty or forfeiture. 

3. An action to recover damages for a personal injury, except 
in a case where a different period is expressly prescribed in this ar- 
ticle. 

4. An action to recover a chattel. 

5. An action to procure a judgment on the ground of fraud. The 
cause of action in such a case is not deemed to have accrued until 
the discovery by the plaintiff, or the person under whom he claims, 
of the facts constituting the fraud. 

6. An action to establish a will. Where the will has been lost, 
concealed or destroyed, the cause of action is not deemed to have 
accrued until the discovery by the plaintiff or the person under whom 
he claims of the facts upon which its validity depends. 
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7. An action upon a judgment rendered in a court not of record, 
except where such judgment shall have been docketed in a county 
clerk’s office of this state upon a transcript filed therein pursuant to 
law. The cause of action in such a case is deemed to have accrued 
when final judgment was rendered. 

§ 11. Mode of computing periods of limitation. The periods of 
limitation prescribed by this article, except as otherwise specially pro- 
scribed therein, must be computed from the time of the accruing 
of the right to relief by action, special proceeding, defense or other- 
wise, as the case requires, to the time when the claim to the relief 
is actually interposed by the party as a plaintiff or a defendant in 
the particular action or special proceeding. 

Where the action is brought for breach of a covenant of seizin 
or against incumbrances^ the cause of action, for the purposes of 
this section only, is deemed to have accrued upon an eviction, and 
not before. 

jj ** 

The enactment of the following new subdivision 2 of section 279 
of the Real Property Law, and new subdivision 3 of section 33 of 
the Personal Property Law; 

A promise hereafter made in writing and signed by the promisor 
shall not be denied effect as a valid contractural obligation on the 
ground that consideration for the promise is past or executed, if the 
consideration is expressed in the writing and is proved to have been 
given or performed and would be a valid consideration but for the 
time when it was given or performed. 


TJT *** 

The enactment of the following new subdivision 3 of section 279 
of the Real Property Law, and new subdivision 4 of section 33 of the 
Personal Property Law; 

An assignment hereafter made shall not be denied the effect of 
irrevocably transferring the assignor’s rights because of the absence 
of consideration, if such assignment is in writing and signed by the 
assignor. 

py ♦#■»* 

The enactment of the following new subdivision 4 of section 279 
of the Real Property Law, and new subdivision 5 of section 33 of the 
Personal Property Law: 

When hereafter an offer to enter into a contract is made in a writ- 
ing signed by the offeror, which states that the offer is irrevocable 


** Became law Apr. 13, 1941, effective Sept. 1, 1941: Laws of 1941, c. 331. 

Became law Apr. 13, 1941, effective Sept. 1, 1041; Laws of 1941, e. 330, 
Became law Apr. 13, 1941, effective Sept. 1, 1941: Laws of 1941, c. 330. 
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during a period set forth or until a time fixed, the offer shall not be 
revocable during such period or until such time because of the ab- 
sence of consideration for the assurance of irrevocability. When such 
a writing states that the offer is irrevocable but does not state any 
period or time of irrevocability, it shall be construed to state that 
the offer is irrevocable for a reasonable time. 

Dated, December 4, 1940. 


THE UNIFORM WRITTEN OBLIGATIONS ACT 
An Act 

To validate certain written transactions without consideration, and 
to make uniform the law relating thereto. 

Section I. Be it enacted, &c., That a written release or promise, 
hereafter made and signpd by the person releasing or promising, shall 
not be invalid or unenforceable for lack of consideration, if the writ- 
ing also contains an additional express statement, in any form of 
language, that the signer intends to be legally bound. 

NOTE 

The Uniform Written Obiigations Act was approyed by the National Conference 
of Commissioners on Uniform State Laws in 1026. See the complete Act In the 
Commission's Handbook for that year, p. 214. 

In Reeve, “The Uniform Written Obligations Act", 76 U.Pa.L.Rev. 680 (1028), 
the author said: . . . “The Uniform Act ha.s certain advantages over the 

common law formal contract, hence having adopted this act, a state could abolish 
sealed Instruments should it so desire, and have a more realistic and better type 
of formal obligation. The obvious objection to doing Uris Is that deeds have been 
the subject of judicial decision for centuries and there is always serious incon- 
venience In throwing overboard a definite body of law in favor of any statute, how- 
ever clear it may be. There are bound to be doubts and difficulties until tlie 
.statute has received considerable judicial construction.” 

In 1943 by action of the Commission this act ceased to be a recommended “uni- 
form act” and was relegated to a noncommittal status of “model act": 1943 Pro- 
ceedings at p. 153, "Although approved almost 20 years ago, this Act has been 
adopted in only two states, viz. Pa. in 1027 and Utah in 1029. It met strenuous 
opposition in the Conference at the time of its adoption . . . and it has 

found little favor in state legislative bodies”. The 194C Proceedings show the act 
pa-ssed only by the same two states. 


RECOMMENDATION OF THE LAW REVISION COMMISSION 
TO THE LEGISLAIURE RELATING TO DISCHARGE 
OF SURETY OR GUARANTOR 

New York Leg.Doc.lOSS No. 66(C), 5-6. 1938 Report Recommendations 
and Studies of the Law Revision Commission 

Under the law of New York the liability of a surety, including a 
guarantor, is as a general rule discharged by any conduct of the 
obligee that alters the principal obligation in any respect, even though 
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such conduct may not prejudice the surety. For example, unless 
the surety consents, an extension, by even a day, of the time for the 
principal obligor’s performance releases the surety from all liability. 
The fact that the principal was insolvent at the time of such exten- 
sion, or that refusal to extend the time would have forced the prin- 
cipal into bankruptcy, will not prevent the application of this rule. 
In the case of Katz v. Leblang (243 App.Div. 421, 277 N.Y.S. 850 
(1935) ), a guarantor was held discharged by a change necessarily 
beneficial to him, — a reduction in rent payable by the principal 
obligor. 

The rule permitting such a result represents a survival of the spe- 
cial favor traditionally shown the surety by the law. This favor 
may have served public policy in an earlier day, when all sureties 
were private persons, frequently acting without compensation. A 
different construction of the surety’s liability might then have dis- 
couraged the assumption of a sure^ship obligation. Today this rea- 
son has largely disappeared. In a number of states it has been held 
that a corporate surety is not discharged by an extension of time to 
the principal, except to the extent to which the surety is prejudiced. 

The New York law is confused and unsatisfactory. Judge Cardozo 
in his article, A Ministry of Justice, cites it as an obvious example 
of an outworn rule to be corrected. (35 Harv.L.Rev. 113, 117.) In 
certain cases, especially those involving building contracts, the New 
York courts have made inroads upon the historic doctrine. In gen- 
eral, however, the doctrine stands. 

The Commission believes that, except in the special classes of cases 
covered by the Uniform Negotiable Instruments Law and the Uniform 
Partnership Act, a surety should be discharged by a change in the 
principal obligation only when the change is prejudicial to him, and 
only to the extent of the prejudice. 

In order to prevent evasion of the statute, inconsistent contractual 
stipulations should be invalidated. 

In 1937 the Commission submitted to the Legislature a recom- 
mendation, study and accompanying bill upon the subject (Leg.Doc. 
(1937) No. 65 (Q) ). That bill was not enacted. In the meantime 
the Commission has received several suggestions from the New York 
bar. In the light of these suggestions, tlie Commission has made 
certain changes. 

A new section has been added, placing the burden of proof upon 
the obligee on the question of prejudice, including the extent there- 
of. 

The revised bill specifically names “guarantor" as well as “sure- 
ty.” 

The Commission recommends the addition of the following new 
Article 8-C to the Debtor and Creditor Law; 
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ARTICLE 8-C * 

Liability of Surety or Guarantor; Change in Principal 

Obligation 

Section 246. Liability of surety or guarantor; change in 
principal obligation. 

§ 246. Liability of surety or guarantor; change in principal obli- 
gation. 1. A surety or guarantor, upon an obligation of suretyship 
or guaranty hereafter entered into, shall not be discharged by rea- 
son of the fact that the obligee agrees to change or changes the prin- 
cipal obligation, except to the extent to which the surety or guar- 
antor is thereby prejudiced. 

2. The burden of proof on the question of prejudice including 
the extent thereof shall be upon the obligee. 

3. Any stipulation, in a contract of suretyship or guaranty here- 
after made, for the discharge of the surety or guarantor in contra- 
vention of this section shall be void. 

4. Nothing contained in this section shall be construed as affect- 
ing any of the provisions of the partnership law or of the negotiable 
instruments law. 

Dated, December 8, 1937. 


BECKER V. FABER 

Court of Appeals of New York, 1939. 

280 N.Y. 146, 19 N.B.2d 097, 121 A.L.R. lOlO. 

Lehman, Judge. The plaintiff has brought this action to foreclose 
a mortgage upon real property in Nassau county. Payment of the 
principal and interest of the bond, secured by the mortgage, was guar- 
anteed in October, 1923, by John A. KoUe. Asking a deficiency judg- 
ment against the executors of the last will and testament of John A. 
Kolle, deceased, the plaintiff made them parties to the foreclosure ac- 
tion. The complaint against them has been dismissed on the ground 
that the mortgagor and mortgagee modified the terms of the mort- 
gage agreement without the knowledge or consent of the guarantor, 
and by force of such modification the guarantor was released. 

The bond and mortgage were executed on or about June 1, 1923. 
The mortgagor bound himself to pay the sum of $10,000 on or before 
June 1, 1926, with interest thereon to be computed from the 1st day 
of June, 1923, at the rate of six per cent per annum and to be paid on 
the first day of December next ensuing the date thereof, and semi- 
annually thereafter. The bond was not paid at maturity. No agree- 
ment to extend the time of payment was made. Interest was paid, as 


"■The bill for this proposed act was referred to the Judiciary Committees of the 
Xegislature and not reported. 



122 Judicial and Legislative Processes Compared Cii. 1 

stipulated in the bond, every six moths until December, 1932. In 
January, 1933, the mortgagee agreed that the mortgagor would be 
permitted to meet the installment of interest which had become duo 
on December 1, 1932, by monthly payments of $50 each and that sim- 
ilar monthly payments might be made upon subsequent installments 
after they became due semi-annually. In 1935 the mortgagee inform- 
ed the mortgagor that when past due interest was paid up to June 1, 
1934, she “is willing to charge you and accept 4 %, but only on condi- 
tion that you clean up the back taxes, and that interest rate to be 
effective for only one year, namely, June, 1935.’’ 'Though the mort- 
gagor did not comply with the stipulated condition, the mortgagee ac- 
cepted, for more than two years, monthly checks for interest at the rate 
of four per cent. It is said that through the leniency thus shown to 
the mortgagor, the mortgagee has released the surety. 

A contractual obligation may not be altered without the consent of 
the person who has assumed the obligation. The obligation of a sure- 
ty or guarantor of due performance of a contract cannot be extended, 
without the surety’s consent, to cover performance of a different con- 
tract. Alteration of the.contractual obligation of the principal releases 
the surety, for the principal is no longer bound to perform the obliga- 
tion guaranteed by the surety and the surety cannot be hold responsible 
for the failure of the principal to perform any other obligation. The 
mle is based upon fundamental principles of contract which have no1 
been seriously challenged in any jurisdiction, though there is difference 
of opinion in regardlo the proper application of the rule. In this State 
the rule has been applied stringently. This court has said that the "de- 
fendant’s [surety's] obligation is strictissimi juris, and he is discharged 
by any alteration of the contract to which his guaranty applied, wheth- 
er material or not, and the courts will not inquire whether it is or is not 
to his injury.” Page v. Krekey, 137 N.Y. 307, 314, 33 N.E. 311, 313, 21 
L.R.A. 409, 33 Am.St.Rep. 731; Paine v. Jones, 76 N.Y. 274, 278; Antis- 
del v. Williamson, 165 N.Y. 372, 59 N.E. 207. The rule when strictly 
applied at times produces results which do not accord with our sense of 
what is fair or desirable and which are, perhaps, not consistent with the 
realities of business experience. When so applied, the rule has been sub- 
jected tb searching and severe criticism. We have been urged to con- 
fine its application to cases where alterations in the obligation of the 
surety may increase the bimden of the surety. Where the court can 
say with reasonable certainty that a surety gains benefit through an 
alteration, we are told it is unsound to hold that the surety is dis- 
charged. Before we consider whether we should abandon old preced- 
ents, reconsider an old-established rule or even redefine the field of Its 
proper application, we should first determine whether a result which 
is challenged as unfair and unreasonable may not be due to an undis- 
criminating extension of established principles or old precedents rath- 
er than to infirmity in the principles or precedents. 

By "alteration” in the obligation of the principal, the principal is 
discharged from performance of the obligation in its original form 
and, in effect, a new obligation is substituted for the old. In those 
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cases where we have held that alteration of any kind in the obligation 
of the principal discharges the surety, there has been a change in the 
nature of the obligation which might be required of the principal, per- 
formance of the old obligation might be more onerous but relief from 
the burden of the old was accompanied by the creation of rights and 
duties different from those which arose out of the original agreement. 
We have in such cases refused to balance the advantage of relief from 
the old burden against possible disadvantage imposed by the new. 
We have held that the surety is discharged by any modification of 
the contract of the principal which requires of him performance in any 
respect different from the performance guaranteed by the surety. We 
have not held that an act of leniency towards the principal by the as- 
sured through remission of a part of an obligation or waiver of fuli per- 
formance constitutes an alteration of the obligation of the principal 
which win discharge the surety completely. Reduction in the rate of 
interest is a remission of part of the obligation. Remission or waiver of 
part of the performance which might be exacted by the assured from 
the principal does not release the principal from performance of the 
part of the original obligation which remains unchanged and in full 
force; and if the principal fails in such performance the surety may be 
held for the default in accordance with the surety’s agreement. Nei- 
ther principal nor surety is held in such case for a new or altered obliga- 
tion; both are held to performance of an obligation assumed in the 
original agreement. 

Nothing said or decided by this court conflicts with the general rule 
that “A surety is none the less discharged by a change in the terms of 
the principal’s contract for the performance of which the surety has 
bound himself when the change might not be disadvantageous to him. 
But an agreement merely to remit part of the performance due from 
the principal without changing its character as by lessening the 
amount of rent to be paid imder a guaranteed lease, or by providing 
for a lower rate of interest on a debt than the contract provides for or 
by waiving a portion of the performance of a contract will not dis- 
charge the surety.” (Williston on Contracts [Rev. ed.], § 1240.) It 
follows that remission of a part of the interest even if such remission 
had been made by valid contract would not discharge the surety. 
Cambridge Sav. Bank v. Hyde, 131 Mass. 77, 41 Am.Rep. 193. 

The effect of the agreement to accept, in monthly installments, in- 
terest which under the terms of the bond was payable every six 
months, presents a similar question though in different form. It is 
said that such agreement followed by acceptance of monthly check ex- 
tended the time for the payment of the principal sum. The doctrine 
that extension of time for payment of the principal debt even for a 
few days discharges the surety, has been established by a long line of 
decisions. National Park Bank v. Koehler, 204 N.Y. 174, 97 N.E. 468; 
4 Williston on Contracts, § 1222. Leniency shown to a debtor in de- 
fault, delay permitted by the creditor without change in the time when 
payment of the debt might be demanded, does not, however, consti- 
tute an extension of the time for payment. That requires a binding 
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contract which precludes the creditor from enforcing payment ac- 
cording to the terms of the original contract and confers upon the 
debtor the right to withhold payment after the original debt has be- 
come due. In this case it is said that such a binding agreement arises 
from the receipt of checks for $50 intended as monthly payments of 
interest on the principal debt. 

This court in New York Life Ins. Co. v. Casey, 178 N.Y. 381, 70 N.E. 
916, 918, cited with approval the applicable rule as stated in Brandt 
on Suretyship; “The general rule is that the reception of interest 
in advance upon a note is prinia facie evidence of a binding contract to 
forbear and delay the time of payment, and no suit can be maintained 
against the maker during the period for which the interest has been 
paid unless the right to sue is reserv^ by the agreement of the par- 
ties. The payment of interest in advance is not of itself a contract to 
delay, but is evidence of such contract, and while this evidence may be 
rebutted, yet in the absence of any rebutting evidence it becomes con- 
clusive.” Italics are new. Cf, Kings County Trust Co. v. Giovinco, 266 
N.Y. 137, 194 N.E. 60. In this case there has been no “period for 
which the interest has been paid” in advance. In January, 1933, the 
mortgagee agreed to accept in monthly installments interest which 
had become due and payable earlier. The principal of the mortgage 
debt was long since due. The mortgagee might have demanded at any 
time, payment both of principal and past due interest. There was no 
contract, express or implied, which would have given the principal 
debtor the right to refuse payment of principal and past due interest 
and there never was an instant of time when some interest was not 
past due. Even a binding agreement to accept payment of past due 
interest in monthly installments — ^and we do not intimate that here 
the mortgagee’s agreement constituted more than a proffered favor 
without binding effect — ^would not have discharged the surety. Coe 
V. Cassidy, 72 N.Y. 133. 

In this case the surety claims that unqualified benefit bestowed’ 
upon the principal debtor and leniency and consideration shown to 
the principal debtor discharges the surety. That is not the law of 
this State. The surety guaranteed the performance of the obliga- 
tion of the principal debtor. The creditor’s agreement to forego part 
of his rights does not discharge the surety from responsibility for 
failure of performance by the principal debtor of that part of the 
original obligation which still remains and which remains untouched 
and unaffected by the creditor’s remission of the remainder of the ob- 
ligation. The surety is held to no obligation which he did not assume 
and if the surety meets that obligation he will be subrogated to the 
creditor’s cause of action against the principal debtor, in accordance 
with the terms of the original contract. 

The judgments should be reversed and judgment granted for the 
plaintiff, with costs in all courts. 
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NOTE 

30 Colum.L.Rev. 1254 (193D) comments on the principal case; 

“New York has neither di.scarcled the strict rule, nor adopted the more liberal 
Wassacliusetts approach. Rather, in declaring what amounts to a further limita- 
tion on the applicability of the strict imle, it has added to an already complicated 
situation another variable factor, namely, the necessity of deciding whether that 
which the surety seeks to establish as an “alteration” Is actually such an alteration 
as to bring into operation the strict rule." 

The commentator then suggested legislation which would enact the Massachusetts 
rule, which is that an alteration which is in its nature beneficial to the surety, 
or which, self-evidently, cannot prejudice him, does not discharge the surety. 


SECTION 5. ORIGINS AND DEVELOPMENT OF LEGISLATIVE 

POLICY 

A. Introductory 

ABBOT LOW MOFFAT, THE LEGISLATIVE PROCESS 

24 Cornell L.Q. 223, 228-233 (1939). 

What seems to be the most common misconception as to the legis- 
lative process is its basic nature. Despite the procedure lYhich at 
first glance may seem to be unrelated to other democratic processes, 
it is, in its essence, a judicial process, and this is clearly recognized in 
Massachusetts, where the legislature is known as the General Court. 

. . . Very little legislation ever originates within a legislature it- 

self. The legislature is the tribunal to which are brought proposed 
changes in the rules governing our lives. That tribunal, weighing the 
arguments for and against, renders judgment by the adoption or re- 
jection of the proposed amendment to the laws. 

While a court in granting relief or awarding judgment is bound by 
the laws applicable to the case, even though personal justice may not 
always be served thereby, the legislature in its decisions is ultimately 
bound by the will of the majority of the people whom it represents. 
I use the word “ultimately” because there are several factors which 
come into play and sometimes cause a postponement of such a deci- 
sion. 

Individual influence can play an important part in the disposition of 
legislation. Sponsorship of a measure by an unpopular individual will 
seriously militate against its adoption. The support or opposition of 
an individual who is a dominant character or who has become recog- 
nized as an expert in a particular subject or who by seniority has be- 
come a committee chairman or achieved the ranks of the “older [in 
point of service] members” is not infrequently decisive. But the two 
chief factors are politics and caution. 


[Footnotes are omitted. Ed.] 
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Partisan politics play almost no part in the vast majority of legis- 
lation adopted, or rejected. The extent of its absence, indeed, is always 
surprising to those who approach a legislature fed by lurid tales of 
partisan scheming. On the other hand, in important matters politics 
is a vital factor because it is the effort to ascertain what people want, 
as determined by votes which are the expression of democracy. When 
an organized minority, pressure group or other aggressive combina- 
tion of citizens, who express their aggressiveness by votes, become in- 
terested for or against a proposal, they become an important element 
of the public whose views must be considered. Very frequently, the 
tribunal in giving its democratic judgment will bow to such an organ- 
ized group, even though it may obviously be a minority, because their 
votes can be so directed as to outweigh and, indeed, outnumber the 
apathetic votes on the other side. This is the basic role which politics 
plays and it can be a factor in thwarting temporarily legislative deci- 
sion in accordance with popular will. 

The second important factor is the almost universal attitude that 
the burden of proof is on the plaintiff. A legislature is very disinclined 
to make an important change of law where there is serious opposition 
to such change even though a majority, were a census to be taken, 
favor the proponents. A legislature is inclined to be mildly conserva- 
tive about changing the rules under which people are living. It must 
be satisfied not only that the change is desirable but that the great 
majority of people want it. A 51-49 division of opinion among the 
public would probably not result in the enactment of the legislation 
sought by the 51 per cent. 

This attitude when intelligently applied is by no means harmful. 
Those desiring a major change must convince the great bulk of their 
fellow citizens. As a result, when the change is adopted, the people 
are behind it, those opposed have had time to anticipate the result, 
and what a few years before may have been considered a dangerous 
or radical innovation becomes quietly effective with little or no social 
or economic disturbance. Far different would have been the situation 
had the 51 per cent been able to force enactment of a proposal vio- 
lently dislilied by 49 per cent of the people. Then again, this caution 
serves to winnow the passing emotional fancy from the deep rooted 
substantive reform. Public views are seldom static. If the 51 per 
cent cannot succeed in persuading the bulk of their fellow citizens that 
their particular reform is desirable, tlie proposal will soon be disclosed 
as a temporary emotional surge and its own adherents will drop away. 

The very process of education has beneficial results. When first 
some new change is offered, a kernel of sound and intelligent reform 
may well be completely enclosed in a shell of impractical proposed ad- 
ministration. The advocates fight for the kernel, the opposition is 
terrified by the shell. Gradually,' the arguments on each side make 
some impression on the other and, because of merit or expediency, or 
both, changes are made to make the program more effective and work- 
able. The waiting period forced by the conservative policy of most 
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legislatures results in knocking off the rough edges of many such pro- 
posals and, incidentally, in greatly improved draftsmanship. 

Bui against these advantages, there exists one very serious danger. 
The normal delay of a legislative body may and, indeed, often does 
develop into a lag that makes its attitude completely reactionary and 
a force that militates against sound democratic government, since it is 
out of tune with the settled opinion of the people. 

It has long been a popular pastime in this country to make fun ot 
legislative bodies and legislators; yet a legislature reflects fairly ac- 
curately the public which, as a body, it represents. There are always 
enough buffoons, individuals of limited intellect, and gentlemen with 
sticky fingers, to be a source of comedy or scorn. The many able in- 
dividuals in legislative bodies, who quietly go about their tasks and 
perform the duties assigned to them, escape the public not ice. When 
a legislative body or a member does something of which the press does 
not approve, cartoons aplenty festoon newspaper pages. On the other 
hand, when their actions are reasonable and sound such is taken for 
granted and passed over in silence. As a result, idiosyncrasies and oc- 
casional errors or stupidities receive the great bulk of publicity by 
which public opinion is molded. 

This aspect of diminishing legislative prestige has been accompanied 
by two others. Almost no attempt is made by the public to under- 
stand the actual problems before a legislature. We are a people who 
love labels. Only infrequently does the public endeavor to determine 
whether a label is properly affixed. In writing of pending legislation, 
the press generally finds it impossible to discuss the details of a pro- 
posal and, accordingly, over-simplifies its comments. It is apt to advo- 
cate a proposal simply because it approves the kernel or condemn a 
proposal because of the shell. Once a label is affixed in the public 
mind, it is almost impossible to secure rational consideration and per- 
haps needed modifications. A member may sincerely believe in a cer- 
tain social reform but feel that the bill before him is so badly di afted 
or its administrative provisions so unworkable that the result sought 
would not be accomplished. Unable to secure intelligent amendment, 
he votes against the bill. Promptly he is damned by those who care 
only for the publicized objective, who are totally unfamiliar with the 
details, and who, indeed, care nothing about the details of the bill it- 
self. 

A further aspect of declining esteem, and one that is of especial im- 
portance, is the prestige and power of the executive which, for several 
decades, has been progressively increasing at the expense of the leg- 
islature. A long time has passed since the struggle between royal gov- 
ernors and the representatives of the people who fought for the liber- 
ties of the people. The American people like personalities. They can 
render hero worship to an executive as a person, which is something 
they can never do to a legislative body made up of numerous individ- 
uals. Many executives have taken advantage of this simple psycho- 
logical fact. Baiting the legislature is an accepted political formula 
for an executive, which, imless he is almost wholly in the wrong, is 
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more often than not only too successful. When an executive talks, 
the radio and the press carry his version of a controversy to every 
citizen. But the legislature with its large membership cannot so 
speak, and it is at a complete disadvantage in broadcasting its point 
of view, whether on the air or in print. Such a controversy, further- 
more, often becomes in the public mind a quarrel between the coura- 
geous one and the contemptuous many. 

In recent years, for one cause or another, there has been a tendency 
on the part of executives to try to break the innate caution of legis- 
lative bodies and to force changes at a faster rate than the legislature 
feels desirable. Frequently this leadership has been very necessary. 
A legislative body which lags behind settled public opinion not only is 
a threat to democracy, but of itself is an incentive to opposite ex- 
tremes. On the other hand, when an executive forces the legislature 
to accept his judgment in all matters and to enact changes before they 
are supported by settled public opinion, there is an equal threat to de- 
mocracy — one which is in line with tendencies visible today in so many 
parts of the world. 

Representative democracy requires a balance between a legislature 
which lags behind contemporary thought and an ill-considered bending 
to every passing breeze. It also requires a balance between the exec- 
utive branch and the legislative branch of government. The break- 
down of the one is, indeed, frequently the cause of the collapse of the 
other. 

There is a definite obligation on every citizen to preserve the legis- 
lative bulwark of representative democracy, striving militantly to 
maintain the essential balance. There should be tolerance for the 
foibles and faults of legislative bodies — ^too often but the mirror of our 
collective selves. There should be understanding and sympathy with 
the work and the actual problems before legislative bodies — too often 
condemned or praised on labels or emotional appeals. But above all, 
there must be an end to that fatal attitude of letting others run the 
government; there must be a resurgence of active interest in all gov- 
ernment, and there must be widespread participation, to some extent 
at least, in the politics which make it operate. 


ERNST FREUND, STANDARDS OF AMERICAN 
LEGISLATION 

Chicago: 1917. University of Chicago Press. 215-218. 

By contrast with the common law, every proposition of which 
claims to be a dictate of reason and logic, statute law is conventional 
in the sense that in many cases it merely represents the legisMor’s 
free choice between a number of different possible and perhaps equally 
reasonable provisions. The natural desire to avoid the charge of ar- 
bitrariness in legislation produces a strong tendency to follow prece- 
dents, and, in consequence, a certain uniformity of provision with re- 
gard to relatively indifferent matters which has nothing to do with 
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principle, and which is yet likely to impose itself upon legislation with 
niore than the force of principle. In every jurisdiction it is possible to 
cite instances of this kind in which the mere force of habit supports 
practices which have nothing else to recommend them; witness the 
usual clause at the end of a New York statute: “this act shall take 
effect immediately,” or the requirement which is common in Illinois 
that the governor approve vouchers for expenses which are charges 
against appropriations. Such practices offer little general interest. 

So long as legislation claims to produce law it must also strive to 
realize in its product that conformity to principle from which law de- 
rives its main sanction and authority. The difference between com- 
mon law and statute law in this respect, however, is that while the 
data of the common law are fixed and beyond conscious and deliberate 
transmutation, those of legislation vary with varying purposes and 
conditions. While principle in common law simply stands for logic, 
reason, and established policy, its meaning in legislation is far more 
complex. We can hardly say more to begin with than that it means 
a settled point of view, and any closer analysis requires careful differ- 
entiation. 

At the opposite ends of the various classes of considerations that 
move the legislator we should place constitutional requirement and 
policy. The constitutional rule must be obeyed no matter what opin- 
ion may be entertained of its wisdom, and is thus withdrawn from ar- 
gument except for the purpose of interpretation. It may be abso- 
lutely conventional, as, e. g., in the requirement and wording of an 
enacting clause, or convention and principle may be mixed, as in spec- 
ifying brief terms of office, or it may state a principle pure and simple, 
as in the rule against ex post facto laws or against double jeopardy. 
The mandatory character of the rule is affected by these differences 
only in the varying latitude of constitutional construction. 

Policy, on the other hand, represents the freedom of legislative dis- 
cretion. No matter what array of facts and ai’guments we may brang 
to bear upon certain problems, we must recognize that in the present 
state of human thought and knowledge their determination is con- 
trolled by considerations which lie beyond the forum of compelling 
reason, and depends upon fundamental differences in habits and ideals. 
Strict or liberal divorce laws, high license or prohibition, free trade or 
protection, free or regulated business, the limits of combination and of 
competition, form or informality in legal acts — these constitute issues 
vnth regard to which opinions of men will continue to differ, and which 
for the present must therefore be left to the domain of policy. 

Contrast with these the legislative attitude toward polygamy, to- 
ward monopoly, toward gambling, or toward vice, and we shall find 
these latter policies as firmly established as any common-law principle. 
The common law embodies, in addition to reason and logic, also a 
great deal of policy, as, e. g., the pronounced favor to the accused in 
criminal procedure. That policy has in America been transformed 
into a constitutional rule, as has been the more modem policy of free- 
dom of thought and of religion; there are even instances in which 

Read & MaoDowald U.C.B-Leg.— 9 
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highly controversial policies have been enacted into constitutional pro- 
visions in order to withdraw them from legislative change; witness 
the prohibition clauses in the constitutions of Kansas and Oklahoma. 

Where this is done, it is not inaccurate to say that policy has been 
changed into principle; we then simply attribute to principle the 
meaning of settled policy. In this sense any policy adopted by the 
legislature becomes the principle of the statute enacted to effecluato 
that policy — principle to the extent that it controls or should control 
the details of provisions and tlicir application and interpretation. Con- 
sidering the statute without reference to these details, we should of 
course realize that we deal with legislative policies and not with prin- 
ciples of legislation in the more specific sense. The legislative deter- 
mination of policies is generally, and in a sense justly, regarded as a 
matter of free discretion; in any event the considerations guiding that 
discretion are ordinarily not counted as falling within the province of 
jurisprudence. 

Principle as applied to legislation, in the jurisprudential sense of 
the term, thus does not form a sharp contrast to either constitutional 
requirement or policy, for it may be found in both; but it rises above 
both as being an ideal attribute demanded by the claim of statute law 
to be respected as a rational ordering of human affairs; it may be a 
proposition of logic, of justice, or of compelling expediency; in any 
event it is something that in the long run will tend to enforce itself by 
reason of its inherent fitness, or, if ignored, will produce irritation, 
disturbance, and failure of policy. It cannot, in other words, be vio- 
lated with impunity, which does not mean that it cannot be or never 
is violated in fact. Perhaps the best criterion of principle is that rea- 
sonable persons can be brought to agree upon the correctness of a 
proposition, though when they are called upon to apply it their in- 
clinations or prejudices may be stronger than their reason. 

The question is whether our legal science has developed an adequate 
system of principles of legislation in this sense. 


Read & MacDonalp tr.G.B.Loaa. 
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B. Legislative Precedent 

“Laws, like Inherited disease, deseend: 

Tiiey slyly wind their way from age to age, 

And glide almost unseen from place to place." — 

Goethe, Faust. 


(i) Illustration prom Early American Law 

STEFAN A. RIESENFELD, THE DEVELOPMENT OF AMERICAN 
POOR LAWS IN GENERAL.* 

Section 5. The Unsettled Person in Need of Assistance. 

B. American law during the colonial per'iod. 

If we look at the American law as it developed during the colonial 
days we find a host of details which characterize it clearly as an off- 
shoot of the English system. Yet it is necessary to realize that the 
situation here was vastly different from that on the other side of the 
Atlantic. Labor was scarce and there was no shortage of land. 
The colonies had no agricultural proletariat. Destitution because of 
lack of employment was unknown, although comparatively early some 
towns were saturated with certain skills. Need for relief was the re- 
sult of age, infancy, sickness, physical infirmities or widowhood. An 
able-bodied male without livelihood was necessarily a vagrant or a 
rogue. The early settlers were, however, from the beginning quite 
concerned about strangers who might become either a financial burden 
or otherwise obnoxious. Thus the early statutes combine frequently 
the suppression of vagrancy with the regulation of relief. 

Even in the earliest colonial period the maintenance of the poor was 
recognized as a matter of local concern. The court records of the 17th 
century as published by the various historical societies and state gov- 
ernments are studded with orders concerning relief or removal. Grad- 
ually the colonies passed their own statutes on the subject which 
show many interesting features. In the first place their very word- 
ing shows that even the earliest draftsmen had either the pertinent 
English statutes before their eyes or an abridgement thereof such as 
W'as contained in the various manuals for Justices of the Peace by 
Lambard, Dalton or Nelson.^ Secondly, legislation of some of the 


* This extract from the manuseript for a new book on "Modern Social Legisla- 
tion” is used here with the permission of Professor Rlesenloid. Several of the foot- 
notes hare been omitted. Ed. 

1 These manuals had apparently a substantial circulation in the colonies. Amer- 
ican editions appear early. Cai-e's English Liberties with additions by Nelson re- 
lating to Justices of the Peace, Ohnrchwardens, etc., was printed In its 5tU ed. in 
Boston in 1721, It contained an abridgment of the poor laws p. 267ff. The Conduc- 
tor Generalis, an American version of Nelson’s Justice of the Peace, 1707, appeared 
in 1722. It presented the law relating to the poor and vagrants, pp. 182ff, 21ff. 
Webb published his Justice of the Peace la 1736, containing English and Virginia 

law. 
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colonies influenced decidedly that of their neighbor provinces and was 
either directly copied by them or adopted in a modified version.^ 
Thirdly, as the English law itself developed qualifications and re- 
finements the colonial statutes and practice followed the example. 

The pioneer in poor legislation among the New England provinces 
was the Massachusetts Bay Colony. Her acts were copied to a large 
extent by Connecticut and New Hampshire. Rhode Island on the 
other hand followed the English law fairly closely but stood otherwise 
by itself. Pennsylvania was another colony which not only borrowed 
directly from England but influenced also the sister provinces of New 
Jersey, Delaware and later to a certain degree New Yorla Maryland 
again seems to have merely adopted the general trend of the surround- 
ing colonies. South Carolina, Virginia, North Carolina, and Georgia 
finally form another group, the legislation of which shows either 
common features or direct copying among one another. . 

O. The period from the acquisition of statehood to the present day. 

The general features of the legislation regarding the relief and treat- 
ment of settled and unsettled poor did not undergo any radical changes 
during the subsequent period. The pattern was set in the colonial 
days. The force of tradition and the weight of legislative precedent 
prevented any far-reaching deviations from the accepted scheme. 

1. The weight of the legislative precedent. It is perhaps worthwhile 
to illustrate this phenomenon with further examples. The separa- 
tion from England necessarily diminished or at least delayed the in- 
fluence of her statutory developments on American legislation. The 
lead now goes to the Atlantic seaboard states, particularly Pennsyl- 
vania, Massachusetts, and New York. Congress itself fostered the 
practice of borrowing law by requiring in the celebrated Ordinance for 
the Territory Northwest of the River Ohio that the territorial statutes 
should be adopted from the original states, although the mandate was 
tempered with a “necessary and best suited to the circumstances” 
clause.® As a result the Poor Law of Pennsylvania of 1771 was adopt- 
ed in 1795* and became subsequently with an amendment of 1799® the 
law of the Territory of Indiana® and Illinois.’' The Michigan Territory 


» Of course the existence of such families of laws among the colonies is by no 
means accidental. The New England colonies of Massachusetts Bay, Plymouth, 
Connecticut, and New Haven had formed a confederation ns early as in 1643, the 
articles of which wei’e first printed in the 1656 edition of the Laws of Now Haven 
Colony. (1858 reprint). New York, New Jei-sey, Pennsylvania at first combined 
With Delaware, had become English colonies at the same time and started out 
with the famous Duke Laws (1665). The southern colonies had a strong geo- 
graphical tie. 

' 3 Ordinance for tlie Government of the Territory of the United States northwest 

of the river Ohio, 1787, 1 U.S. Stats, at Large, 1789-1799, 50. 

4 Pease, The Laws of the Northwest Territory, 1788-1800, 216. 

5 Ibid. 610. 

6 PMlbrlck, The Laws of Indiana Territory 1801-1809, 308. The State of Indiana, 
established In 1816, retained the bulk of these provisions in the Revision of 1824, 
Indiana, Revised Laws, 1824, 278. 

1 Philbrick, Pope's Digest, 1816, Vol. 2, 1940, 215. 
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adopted fii'st, in a considerably modified form, a New Jersey provi- 
sion,** switched in 1820 to a portion of the Ohio statute of 1816® and 
copied later word for word with a few omissions the New York stat- 
ute of 1813.^® Rhode Island incorporated in 1798^ into her poor law 
of 1765 large portions of the Massachusetts statutes of 1794.^ The 
state of Illinois retained at fii’st the territorial statute with slight 
modifications.^*^ In 1827 it was replaced by a much simpler and ap- 
parently original act.**-* But this statute in turn with its amendments^** 
was copied by the Territories of Iowa and Wisconsin,^ which law was 
again adopted by the Revision of 1851 of the Territory of Minnesota.*^’ 
The state of Michigan in the Revision of 1838 copied verbatim the poor 
law of New York of 1827 with its amendments prio^r to that date.*^® 
The Territory of Iowa adopted in 1843 the poor law of the State of 
Ohio of 1831.**® Some states drafted their law by engrafting upon 
their older statutes provisions which were taken from a number of 
states. Thus Vermont revised its poor law of 1787®® by borrowing 
heavily from New York, Virginia, and Massachusetts, as a comparison 
of the Vermont statute of 1797®^ which, the laws of these states show. 
Similarly Wisconsin used the Massachusetts settlement law of 1794 and 
the New York poor law of 1827 for the drafting of its first poor law 
after acquiring statehood.®® These examples could easily be multi- 
plied. . 

NOTES 

1, For an Illustration of the origin of a legislative precedent and its persistent 
application, see Leighton, “Origin of the Phrase ‘Intended to Take Effect in Posses- 


8 1 Laws of the Territory of Michigan, 1805-1821, 1871, 00, 208. 

9 Ibid. 531. While Ohio, of course, was not one of the original states, it was 
held that the term “Original state” in the Ordinance for the Northwest Territory, 
supra note 38, which applied to the government of tlie Michigan Tei'ritoi'y, meant 
any state existing at the time of the adoption of its law, Williams v. Bank of 
Michigan, 1831, 7 Wend.^N.Y.) 539, 552. The Ohio poor law of 1816 was a revision 
of a statute which had been passed in 1805 and amended before in 1810. 3 Laws 
of Ohio, 1805. 572, 8 ibid. 220, 14 ibid. 197. 

10 Act for the Relief and Settlement of the Poor, 1827, Laws of the Territory of 
Michigan, 1827, 404 ; Act for the Relief and Settlement of the Poor, 1813 ; 1 Laws 
of New york (Van Ness) 1813, 279. 

11 The Public Laws of the State of Rhode Island, 1708, 345, 348. 

IS 2 Massachusetts Laws, 1801, 600, 619. 

13 1 Laws of Illinois, 1819, 127. 

14 Illinois Revised Code, 1827, 309. 

15 Illinois, Revised Laws, 1833, 480; 1 Illinois Laws 1831r-1835, 66 . 

10 Laws of the Territory of Iowa, 1840, Oh. 59; Statutes of the Territory of Wis- 
consin, 1839, 132. 

17 Territory of Minue.sota, Revised Stats., 1851, 121. 

18 Compare Michigan, Revised Statutes, 1838, 179fC, with 1 New York, Revised 
Statutes, 1827-1828, 1829, 6l3ff. 

19 Compare Territory of Iowa, Revised Statutes, 1843, Oh. 118 with Statutes of 
the State of Ohio (Swan), 1841, Oh. 85. 

20 Statutes of the State of Vermont, 1701, 126. 

21 Laws of the State of Vermont, 1798, 262, 

28 Wisconsin, Revised Statutes, 1849, 236. 
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sion or Enjoyment At Or After . . , Dentil' (Section Sll(c), Internal llevemio 

Code)", 56 Xalc L.J. 176 (1946). 

2. For a comprehensive discussion of precedent in statute making, see Frank 
B. Iloi'ack, Jr., “The Common Law of Legislation”, 23 Iowa L.Itev. 41 (1937). 


(ii) Illustration from 20th Century American Law 

HESS V. PAWLOSKI 

Supreme Court of the United States, 1927. 

274 U.S. 352, 47 S.Gt. 632, 71 L.Ed. 1091. 

Mr. Justice Butler delivered the opinion of the Court. 

This action was brought by defendant in error to recover damages 
for personal injuries. The declaration alleged that plaintiff in error 
negligently and wantonly drove a motor vehicle on a public highway 
in Massachusetts, and that by reason thereof the vehicle struck and 
injured defendant in error. Plaintiff in error is a resident of Penn- 
sylvania. No personal service was made on him, and no property be- 
longing to him was attached. The service of process was made in 
compliance with chapter 90, General Laws of Massachusetts, as 
amended by Stat.1923, c. 431, § 2, the material parts of which follow: 

“The acceptance by a nonresident of the rights and privileges con- 
ferred by section three or foui', as evidenced by his operating a motor 
vehicle thereunder, or the operation by a nonresident of a motor vehi- 
cle on a public way in the commonwealth other than under said sec- 
tions, sh^l be deemed equivalent to an appointment by such nonresi- 
dent of the registrar or his successor in office, to be his true and law- 
ful attorney upon whom may be served all lawful processes in any ac- 
tion or proceeding against him, growing out of any accident or colli- 
sion in which said nonresident may be involved while operating a 
motor vehicle on such a way, and said acceptance or operation shall 
•be a signification of his agreement that any such process against him 
which is so served shall be of the same legal force and validity as if 
served on him personally. Service of such process shall be made by 
leaving a copy of the process with a fee of two dollars in the hands 
of the registrar, or in his office, and such service shall be sufficient 
service upon the said nonresident: Provided, that notice of such serv- 
ice and a copy of the process are forthwith sent by registered mail by 
the plaintiff to the defendant, and the defendant’s return receipt and 
the plaintiff’s affidavit of compliance herewith are appended to the 
writ and entered with the declaration. The court in which the action 
is pending may order such continuances as may be necessary to afford 
the defendant reasonable opportunity to defend the action.’’ 

Plaintiff in error appeared specially for the purpose of contesting 
jurisdiction, and filed an answer in abatement and moved to dismiss 
on the ground that the service of process, if sustained, would deprive 
him of his property without due process of law, in violation of the 
Fourteenth Amendment. The court overruled the answer in abate- 
ment and denied the motion. The Supreme Judicial Court held the 
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statute to be a valid exercise of the police power, and affirmed the 
order. Pawloski v. Hess, 250 Mass. 22, 144 N.E. 760, 35 A.L.R. 945. 
At the trial the contention was renewed and again denied. Plaintiff in 
error excepted. The jury returned a verdict for defendant in error. 
The exceptions were overruled by the Supreme Judicial Court. Paw- 
loski V. Hess, 253 Mass. 478, 149 N.E. 122. Thereupon the superior 
court entered judgment. The writ of error was allowed by the Chief 
Justice of that court. 

The question is whether the Massachusetts enactment contravenes 
the due process clause of the Fourteenth Amendment. 

The process of a court of one state cannot run into another and 
summon a party there domiciled to respond to proceedings against 
him. Notice sent outside the state to a nonresident is unavailing to 
give jurisdiction in an action against him personally for money re- 
covery. Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565. There must 
be actual service within the state of notice upon him or upon some 
one authorized to accept service for him. Goldey v. Morning News, 
156 U.S. 518, 15 S.Ct. 559, 39 L.Ed. 517. A personal judgment ren- 
dered against a nonresident, who has neither been served with process 
nor appeared in the suit, is without validity. McDonald v. Mabce, 243 

U. S. 90, 37 S.Ct. 343, 61 L.Ed. 608, L.R.A.1917F, 458. The mere 
transaction of business in a state by nonresident natural persons does 
not imply consent to be bound by the process of its courts. Flexner 

V. Farson, 248 U.S. 289, 39 S.Ct. 97, 63 L.Ed. 250. The power of a 
state to exclude foreign corporations, although not absolute, but qual- 
ified, is the ground on which such an implication is supported as to 
them. Pennsylvania Fire Insurance Co. v. Gold Issue Mining Co., 243 
U.S. 93, 96, 37 S.Ct. 344, 61 L.Ed. 610. But a state may not withhold 
from nonresident individuals the right of doing business therein. The 
privileges and immunities clause of the Constitution (section 2, art. 4) , 
safeguards to the citizens of one state the right “to pass through, or 
to reside in any other state for purposes of trade, agriculture, profes- 
sional pursuits, or otherwise.” And it prohibits state legislation dis- 
criminating against citizens of other states. Corfield v. Coryell, 4 
Wash.C.C. 371, 381. Fed.Cas.No.3.230: Ward v. Maryland, 12 WaU. 
418, 430, 20 L.Ed. 449; Paul v. Virginia, 8 Wall. 168, ISO, 19 L.Ed. 
357. 

Motor vehicles are dangerous machines, and, even when skillfully 
and carefully operated, their use is attended by serious dangers to per- 
sons and property. 2h the public interest the .state may make and 
enforce regulations reasonably calculated to promote care on the part 
of all, residents and nonresidents alike, who use its highways. The 
measure in question operates to require a nonresident to answer for 
his conduct in the state where arise causes of action alleged against 
him, as well as to provide for a claimant a convenient method by which 
he may sue to enforce his rights. Under the statute the implied con- 
sent is limited to proceedings growing out of accidents or collisions 
on a highway in which the nonresident may be involved. It is re- 
quired that he shall actually receive and receipt for notice of the serv- 
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ice and a copy of the process. And it contcmplaios such continuances 
as may be found necessary to give reasonable time and opportunity 
for defense. It makes no hostile discrimination against nonresidents, 
but tends to put them on the same footing as residents. Literal and 
precise equality in respect of this matter is not attainable; it is not re- 
quired, Canadian Northern Ry. Co. v. Eggen, 252 U.S. 553, 561, 562, 
40 S.Ct. 402, 64 L.Ed. 713. The state’s power to regulate the use of 
its highways extends to their use by nonresidents as well as by resi- 
dents. Hendrick v. Maryland, 235 U.S. 610, 622, 35 S.Ct. 140, 59 L. 
Ed. 385. And, in advance of the operation of a motor vehicle on its 
highway by a nonresident, the state may require him to appoint one 
of its officials as his agent on whom process may be served in pro- 
ceedings growing out of such use. Kane v. New Jersey, 242 U.S. 160, 
167, 37 S.Ct. 30, 61 L.Ed. 222. That case recognizes power of the 
state to exclude a nonresident until the formal appointment is made. 
And, having the power so to exclude, the state may declare that the 
use of the highway by the nonresident is the equivalent of the appoint- 
ment of the registrar as agent on whom process may be served. Cf. 
Pennsylvania Firo Insurance Co. v. Gold Issue Mining Co., .supra, 96 
(37 S.Ct. 344) ; Lafayette Ins. Co. v. French, 18 How. 404, 407, 408, 
15 L.Ed. 451. The difference between the formal and implied appoint- 
ment is not substantial, so far as concei-ns the application of the due 
process clause of the Fourteenth Amendment. 

Judgment affirmed. 

NOTE 

In Knoop v. Anderson, 71 F.Snpp. 832 (D.C.Iowa 1047), GraYOn, D. .T., said: “The 
earliosL Non-Resident Molotist Service Act was enacted by New Jersey In 1008, 
P.L.lOQS, p. G13. That Act piovlded that non-residents could not drive an automobile 
upon the public highways of New Jei-sey without fii-st executing a wi’itten instru- 
ment designating the Secretai-y of State as attorney for the service of process in 
actions growing out of the operation of the automobile in that state. The consti- 
tutionality of that statute was upheld in the case of Kane v. New Jersey (1916) 242 
U.S. ISO, 37 S.Ot. 30, 81 L.Ed, 222. , All of the 48 states and the District 

of Columbia now have Acts which provide that the operation of a motor vehicle 
upon their highways by a non-resident shall he deemed to constitute a designated 
iniblic officer in the state the agent or attorney of the non-resident for the service 
of process in actions growing out of the operation of motor vehicles in the state." 

(Judge Graven cites all 49 statutes in alphabetical order of states.) 

MAURICE S. CULP, PROCESS IN ACTIONS AGAINST NON- 
RESIDENTS DOING BUSINESS WITHIN A STATS 

32 Mieh.L.Rev. 009-912 (1934), 

Many state legislatures have undertaken to subject non-resident 
persons or unincorporated groups, or both, to the power of their local 
courts in relation to business transacted within their limits. No less 
than forty States have at one time or another enacted statutes pro- 
viding for substituted service of process in actions arising out of such 
transactions. Most of these statutes apply to non-residents generally; 
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but in eighteen States statutes, now or formerly in force, have pro- 
vided in express terms for substituted service on non-resident partner- 
ships or unincorporated associations. Both types alike provide that 
service may be made upon an actual agent of the nonresident or upon 
a statutory agent who may or may not have the duty of giving notice 
of such service to his principal. 

The statutes also fall into two classes in another respect: those 
which apply to all kinds of business done by non-residents and those 
applying to particular types of business such as business transacted 
by non-resident seed dealers, contractors, motor carriers, public utility 
and real estate brokers. The Iowa statute is an example of the first 
type: 

“When a corporation, company, or individual *has, for the trans- 
action of any business, an ofSce or agency in any county other than 
that in which the principal resides, service may be made on an agent 
or clerk employed in such office or agency, in all actions growing out 
of or connected with the business of that office or agency.” 

The Michigan statute is representative of the type designed to 
authorize substituted process in actions growing out of specific busi- 
ness transactions: 

“Every issuer or applicant for the filing of securities who is a non- 
resident of the state of Michigan, shall ... file with the com- 
mission his irrevocable consent that suits and actions arising out of or 
founded upon misrepresentation or fraud in connection with the sale 
of such securities in this state may be commenced against him by the 
proper court of any county in the state in which the plaintiff may 
reside, by the service of any process or pleadings authorized by the 
laws of this state, on the chairman of the commission, said consent 
stipulating and agreeing that such service of such process or pleadings 
on such chairman shall be taken and held in all courts to be as valid 
and binding as if due service had been made upon the applicant him- 
self. ... All process or pleadings required in this act to be 
served upon said chairman shall be served in duplicate copies, one (1) 
of which shall be retained in the office of the commission and the other 
forwarded by registered mail forthwith to the head office of the per- 
son against whom said process or pleadings are directed.” 

In general all these types of legislation raise essentially the same 
question: the type applicable to all non-residents, to non-resident part- 
nerships and associations, and to non-residents engaged in the trans- 
actions of special business. They raise the same questions of consti- 
tutional power and procedural form. . . . 

The number of statutes is indicative of the need felt for this kind 
of legislation. And from the scope of some of these statutes, applying 
to one or more specific businesses, it is apparent that the use of sub- 
stituted service on such non-residents has developed as the evils re- 


13 Iowa Code (1931) § 11079. 

14 Mich Comp.Laws (1929) § 9787. 
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suiting from particular sil nations have demandccl attention. The com- 
■»^on object of all such legislation is to protect residents againsl the 
Imancial hardship and inconvenience of seeking out the defendant in 
the State of his residence. Under such a statute the State compels 
the non-resident in return for the privilege of doing business within, 
and the protection afforded by, the local community to submit to the 
process of the local courts as to causes of action arising out of that 
business, 


LAWS OF PENNSYLVANIA, 1937 

No. 55S, 12 P.S. § 331. 

AN ACT 

Providing for the service of process in civil actions on nonresident 
owners, tenants, or users, of real estate located within the Com- 
monwealth of Pennsylvania, and the footways and curbs adjacent 
thereto, or any such resident of this Commonwealth who shall sub- 
sequently become a nonresident, and making the ownership, pos- 
session, occupancy, control, maintenance, and use of such real es- 
tate, footways, and curbs, the equivalent of the appointment of 
the Secretary of the Commonwealth of Pennsylvania as the agent 
of said nonresident, upon whom civil service may be served; and 
providing for further notice to the defendants in any such action. 

Section 1, Be it enacted, &c., That, from and after the passage 
of this act, any nonresident of this Commonwealth being the owner, 
tenant, or user, of real estate located within the Commonwealth of 
Pennsylvania, and the footways and curbs adjacent thereto, or any 
such resident of this Commonwealth who shall subsequently become 
a nonresident, shall, by the oivnership, possession, occupancy, control, 
maintenance, and use, of such real estate, footways, and curbs, make 
and constitute the Secretary of the Commonwealth of Pennsylvania 
his, her, its, or their agent for the service of process in any civil action 
or proceedings instituted in the courts of the Commonwealth of Penn- 
sylvania against such owner, tenant, or user of such real estate, foot- 
ways and curbs, arising out of or by reason of any accident or injury 
occurring within the Commonwealth in which such real estate, foot- 
ways, and curbs are involved. 


VEHICLE AND TRAFFIC LAW 

N.'y.Consol.Laws, c. 71 (enacted in 1931). 

“§ 52-a. Service of summons on residents, whp remove from the 
state prior to commencement of action against them. The operation 
by a resident of a motor cycle or a motor vehicle on a public highway 
in this state, or the operation on a public highway in this state of 
a motor vehicle or motor cycle owned by such resident, if operated 
by his consent or permission, either express or implied, shall, in all 
cases where such resident shah have removed from this state, prior 
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to the service of legal process upon him in actions hereafter described, 
and shall have been absent therefrom for thirty days continuously, 
be deemed equivalent to an appointment by such resident of the sec- 
retary of state to be his true and lawful attorney upon whom may 
be served the summons in any action against him, growing out of 
any accident or collision in which such resident may be involved while 
operating a motor vehicle on such a public highway, or in which 
such motor vehicle or motor cycle may be involved while being op- 
erated on such a highway with the consent, express or implied, of 
such resident owner; and such operation shall be deemed a significa- 
tion of his agreement that such summons against him which is so 
served shall be of the same legal force and validity as if served on 
him personally within the state. Service of such summons shall be 
made in the same manner, and with the same force and effect, as 
specified and set forth for the service of a summons upon a nonres- 
ident in section fifty-two of this chapter. The court in which the 
action is pending may order such extensions as may be necessary to 
afford the defendant reasonable opportunity to defend the action.” 


MARANO v. FINN 

Supreme Court of New York, Appellate Term 1035. 

155 Misc. 793, 281 N.Y S. 440. 

Appeal from Municipal Court, Borough of Manhattan, Eighth Dis- 
trict. 

Per Curiam. The sole question involved herein is whether section 
52-a of the Vehicle tmd Traffic Law applies to this defendant who 
is a resident of New York City but absent therefrom for more than 
30 days attending college in another state. The section permits 
service of a summons on residents who remove from the slate prior 
to the commencement of an action against them, and who shall have 
been absent therefrom for more than 30 days continuously, by de- 
livery of the summons to the secretary of state and by mailing or 
delivery to defendant outside the state. The language used in both 
the title and the text of the section indicates it was intended to apply 
to those who were residents of the state at the time the cause of 
action accrued, who have since changed their residence to another 
state. The use of the word “remove” indicates an intention to re- 
quire more than a temporary absence. In Kurland v. Chemobil, 260 
N.Y. 254, 257, 183 N.E. 380, 381, the Court of Appeals said: "Sec- 
tion 52-a must, therefore, be held to operate only prospectively and 
to relate exclusively to those who as residents use the highways of 
this State subsequent to the passage of the act and who later become 
nonresidents.” 

Temporary absence at college would not seem to effect a change 
of residehce within the meaning of the sections, though such absence 
persisted for more than 30 days during the usual school terra. 

Order affirmed, with $10 costs. All concur. 
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MINNESOTA LAWS, 1947 

Chapter 46 — ^S. P. No. 105 

An Act authorizing service of process upon the Commissioner of 
Aeronautics of the State of Minnesota in behalf of any non- 
resident owner or operator of an aircraft, or upon a resident 
owner or operator of an aircraft, who has remained without the 
state where aircraft is used or operated within the State of Min- 
nesota, which use or operation results in damage or loss to person 
or property. 

Be it enacted by the Legislature of the State of Minnesota; 

Section 1. The use and operation of an aircraft by a non-resident 
or his agent in the State of Minnesota or by a resident owner or his 
agent who has remained without the state continuously for thirty 
days prior to the commencement of an action against him, shall be 
deemed an appointment by such non-resident or absentee of the Com- 
missioner of Aeronautics, to be his true and lawful attorney upon 
whom may be served all legal processes in any action or proceeding 
against him growing out of such use or operation of an aircraft in 
the State of Minnesota, resulting in damages or loss to person or prop- 
erty, and said use or operation shall be a signification of his agree- 
ment that any such process in any action against him which is so 
served shall be of the same legal force and validity as if served upon 
him personally. Service of such process shall be made by serving a 
copy thereof upon the Commissioner or by filing a copy in his office, 
together with the payment of a fee of $2.00, and such service shall 
be sufficient service upon said non-resident or absentee, provided 
that notice of such service and a copy of the process are ivithin ten 
days thereafter sent by maU by the plaintiff to the defendant at his 
last known address, and that the plaintiff’s affidavit of compliance 
with the provisions of this act are attached to the summons. 

The court in which the action is pending may order such continu- 
ance as may be necessary to afford the defendant reasonable oppor- 
tunity to defend any such action not exceeding ninety days from 
the day of the filing of the action in such court. The fee of $2.00 
paid by the plaintiff to the Commissioner at the time of service of 
such proceeding shall be taxed in his costs if he prevails in the suit. 
The said Commissioner shall keep a record of all such processes so 
served which shall show the day and hour of such service. 

App. 2-28-47. 

NOTES 

1. In Its report to tlie Minnesota State Bar Association the Committee on Aero- 
nautical Law, (1947 Oomm.Rep., Mimj.St.Bar Assn. p. 3), states: “Tour committee 
vecommendod . . . the enactment o£ a statute providing for seiwice of process 

upon a non-resident plane owner having an accident or incurring liability within 
the state. This hill -was introduced and passed at the 1947 session. . . , The 

state Commissioner of Aeronautics has been made the agent for service of process. 
The law also places resident owners of aircraft who remain out of the state for 
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30 days or more after the incurring of liability, in the same situation as non-resident 
owners so far as service of process upon them is concerned. This last feature is 
a new one, and is not found in the statute on the comparable subject in the auto- 
mobile law. There may be some question as to its constitutionality.” 

In Oulp, "Recent Developments in Actions Again.st Nonresident Motorists’’, 37 
Mich.L.Rev. 58 (1938), the author states at p. 6.0; “Obviously, if a person who la a 
nonresident and therefore only temporarily and transitorily subject to the Juris- 
diction of a state may constitutionally be served with process in actions growing 
out of accidents happening within the state, one who has been subject to the juris- 
diction by virtue of his residence within the state cannot object to the constitu- 
tionality of such legislation. In other words, the police power may with just as 
much reason assert jurisdiction over the resident who removes after the accident.” 

The jurisdictional problems raised by these statutes are treated and the relevant 
literature la cited in Olieatham, Dowling, Goodrich and Griswold, “Cases and Ma- 
terials on Conflict of Laws”, Und Ed. 1941. (The Foundation Press.) 

2. That adherence to legislative precedent is not necessarily conducive to uni- 
formity of the rules of law applied by the courts is well illustrated by the study 
of the New York Law Revision Commission of “Statutes in Other States Changing 
the Common Law as to Seals,” (1936) N.Y.Leg.Doc.No.Gfl (D) 306-373. It concludes: 
“The diversity of inteiTiretation of statutes which are almost identical in language 
may be attributed to three factors: first, the loose wording and ambiguous terras 
used in these statutes ; second, the varying views which the courts of separate 
states had with respect to the common law doctrines of seals; third, the different 
views of the courts as to how great a departure from common law doctrines as to 
seals was socially desirable once they were freed by these statutes from the 
shackles of the common law doctrines.” 


C. Some Factors and Agencies That Infkuence 
Legislative Judgments 

(i) Sources of Bills and Some Consequences 

PHILIP STERLING, SOME PRACTICAL ASPECTS 
OF LEGISLATION 

38 Rep.Pa.Bar Ass’n 381, 309-401 (1932). 

How Does a Legislative Idea Originate? 

From what source or sources do the many legislative ideas orig- 
inate? By whom are they created? The least number are con- 
ceived out of the independent thought and judgment of the legislator. 
The experienced member of a legislative body having a comprehen- 
sive understanding of the Statute law of the State, well informed on 
the intricate structure of the State Government, able to analyze the 
social, political and economic problems of its citizens, often will intro- 
duce legislation borne out of his own creative spirit — but the number 
of such bUls, when compared to the whole number introduced dur- 
ing a legislative session is inconsequential. On the other hand the 
inexperienced legislator will generally introduce a bill when he has 
been wronged in his own person, when his pride has been hurt, or his 
dignity assailed or his rights invaded or when at least the injury, if 
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not visited upon him personally, has befallen one who has his atten- 
tion or his counsel or is near and dear to him. To the inexperienced 
legislator the demand of a constituent that “there ought to be a law” 
brings quick response. But again the quantity of such legislation 
introduced bears small ratio to the total of all bills presented. 

The great bulk of the legislation of oxir own Legislature has its 
origin in the departments and bureaus of the State Government under 
the Executive Branch thereof, notably the Department of Revenue, 
Department of Highways, Department of Justice, Department of 
Education and Department of Property and Supplies. Borough, 
Township, City and County organization bring to every session of 
the Legislature for introduction by § favorite son great masses of 
IdlIIs, or the ideas from which they fake form. Not infrequently a 
lawyer in his practice, either in the trial of a cause or other under- 
taking is unable to bring to his client the desired results because of 
the provisions of an existing law or because, on the particular point 
involved, there is no statutory law. Speedily, he seeks a friend in 
the Legislature through whom a bill is presented to prevent a repeti- 
tion of his unfortunate experience. 

Organized labor, civic, social, welfare, industrial and agricultural 
groups, trade, professional and fraternal organizations, all have their 
friends in the Legislature through whom, without censor or even 
hesitation, legislative ideas may be brought for consideration to the 
lawmaking body of the Commonwealth. Not every such measure is 
introduced by a member with the thought of final passage. For the 
most part, the member feels his obligation performed with the intro- 
duction of the bill. Its fate thereafter rests with the committee to 
which it is referred for study. More often than otherwise such a bill 
does not gain the dignity of a place on the calendcur. 

NOTES 

1. In Walker, “Who Writes the Laws?", 12 State Govt. 190 (1930), the author 
tabulates the results of a study of all bills introduced in the Ohio legislature during 
the 1939 session as follows: 


BILLS CLASSIFIED BT SOURCE 



Introduced 

Became Law 

Individual members 

162 

24% 

30 

25% 

State Offices 

89 

13% 

28 

24% 

Local (municipal) Offices 

56 

8% 

8 

7% 

Lobby 

233 

35% 

47 

37% 

No information on source 

135 

20% 

8 

7% 

Totals 

677 


121 



2. See Witte, "The Preparation of Proposed Measures by Administrative De- 
partments”, Report of the President’s Committee on Administrative Management 
(1937). 
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GEORGE E. ALTER, LEGISLATION, ITS VOLUME, ITS TEND- 
ENCIES AND THE CAUSES AND PROCESSES THROUGH 
WHICH IT IS BEING BROUGHT INTO BEING 

31 Rep Pa Bar Ass’n 5, 11-13 (1925). 

While it is quite clear tliat more laws are needed now than in the 
earlier years, I think it is equally clear . . . that the quantity 

produced at every session is far beyond the public need. They come 
too easily. Considerable experience, both in the Legislative and Ex- 
ecutive service, has impressed me with the fact that changes are 
made for causes which are too slight. 

Surely, one of the characteristics of law should be stability. It 
seems scarcely appropriate to apply the term “law” to that which 
was one thing yesterday, is another today and still another tomor- 
row. It is hard to realize that what was proper yesterday can be 
very wrong today and all right again tomorrow. 

While in matters relating to the executive departments and bureaus 
experience often shows the wisdom of modifications in the law from 
time to time, it is also true that incumbents frequently are too eager 
to develop ideas which they want to have enacted into laws. A real 
up-to-date administrator must have “policies.” Often they are use- 
ful. Very often they are of trifling value. Sometimes they are hurt- 
ful. Nearly always they serve to perplex people who, with the aid 
of experts, are trying to keep track of the laws relating to their own 
affairs. Often it might be better to make the administrative policies 
conform to the law than to make the law conform to the policies. 

It is human for the office holder to seek to magnify his office, to 
broaden its jurisdiction and increase its powers. Enactments often 
indicate the discovery of some remaining fragment of local authority, 
which must be absorbed, or at least regulated, by some department 
or bureau of the State. The same tendency is to be seen at Washing- 
ton, where it has been responsible for much mischief. 

Of legislation of a more general character, quite a little originates 
in law offices. Members of the Legislature often receive it from their 
lawyer constituents in the form of bills ready, or supposed to be ready, 
for introduction. Occasionally these bills represent a really valuable 
thought that has occurred to some lavver in the course bf his ex- 
perience. Often they represent a concrete problem wherein the ex- 
isting law, as applied to a particular case, is unsatisfactory, and a 
change would be helpful to some client. I noticed a bill in the last 
session which was a most palpable effort to escape the consequences 
of an important and recent adjudication with which I was familiar. 
It failed to pass. 

The reformer of various types and with various hobbies is usually 
to be relied upon for his quota of material. It is surprising what an 
amount of time and effort people will expend to enforce their ideas- 
They seek pledges from timid candidates, as do also groups who de- 
sire legislation for the protection of some business or the annoyance 
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of business rivals, and thus much support is frequently secured for 
very remarkable measures. 

Those who have had much contact with the law-making bodies 
realize the extent to which the passage of bills is due to what may 
be termed comradeship. Of course this does not apply to measures 
of great public interest, but to the common run of bills. The inclina- 
tion generally is to vote in the affirmative, unless some substantial 
reason is shown for a negative vote. The burden frequently seems 
to be on those who object to a change, not on those who propose it. 
If a bill is introduced by a member who stands well with his colleagues 
and generally votes for their measures, its lack of merit must be 
rather clear or it is very likely to pass. A member who is hard to 
convince of the merits of the bills sponsored by his colleagues is not 
likely to leave much of a monument of legislation of his own. . 

I am not finding fault with the members of the General Assembly 
or their methods of procedure. In these things that I may seem 
to criticize, I have taken part. I am only stating certain phenomena 
that help to account for what is generally conceded to be more than 
an abundance of legislation. The aim of almost all members is to 
do right, and very few would vote for a measure they thought was 
really wrong. But the habits and traditions that have grown with 
the years have created a condition where it is too easy to tinker with 
the laws. 

What has been said has no special application to any particular 
session. Only general tendencies and causes always in operation have 
been in mind. 


NOTES 

1. See also concerning tlie amount of legislation, Chapter 2, Section 1, Infra, 
at pp. 227-233. 

2. Ill Dickinson, “Leglalation and the BtCectiveuess of Law”, 37 Rep.Pa.Bar Ass’ii 
337, 350-3158 (1931), the author said; 

. .1 wish to suggest a reason which I think will properly support the 

charge that our Legislatures are guilty of overproduction. Thl,? reason, which 
.seems to me directly responsible for much of our production of statutory enact- 
ments, is noUiing less than another of those widespread and oversimplified com- 
monplaces of public opinion which are accepted a.s statements of fundamental 
trutli and acted upon as such. I refer to the conviction held by many of us as 
a matter of course that all rules and regulations of conduct to be enforced by puhiic 
authoilty must emanate directly from no less high a source than Uie supreme law- 
making body, the Legislature itself. This idea is a corollary of the so-called “the- 
ory of separation of powers” which is supposed to be fundamental in our American 
form of government. If it Is true, as the theoi-y of separation of powers seems to 
icqulre, that 'legislative power can only be expressed by the Legislature,' it fol- 
lows necessarily that eveiy rule and regulation enforced by the State must he the 
direct and immediate product of the Legislature itself and may not emanate from 
any other source. The result is that If it seems desirable to prescribe a nile of 
conduct, no matter how relatively insignificant or confined in operation to matters 
Ai technical or minor detail, such a rule must none the less pa&s through the 
legislative mill, come forth in tlie full dignity of a statute and swell the total num- 
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■ber of page.s of tho statute book. Tlie result is that the statute hook teems mth 
minute and detailed enactments ’’ 

The author concludes by recommencling delegation of rale making power to ad- 
ministrative authorities on such matters, thus insuring “that tho regulations will 
emanate from the kind of body best tilted to formulate tliem and will be subject 
to I'ovision by a more rapid and easy process than statutory amendment”. 

See also Weeks, “Administration Through Lawm.aklng”, infra, p. 571. 


G. W. KEETON, PROBLEM OF LAW REFORM AFTER THE WAR 

58 L.Q.R. 2d6, 249-251 (1942). 

The material with which the lawyer deals to-day may be divided 
into two fairly distinct parts. On the one hand, there is that large 
and growing body of legal rules which expresses in legal form po- 
litical, economic and social reforms. This is for the most part em- 
bodied in statutes and statutory rules and orders, and it includes 
such material as the Housing and Public Plealth Acts, the trade union 
legislation, the legislation relating to marketing and other boards, 
as well as the legislation relating to workmen’s compensation, na- 
tional health insurance and similar matters. Legislation of this kind 
is the concern of the community as a whole, and the lawyer’s task 
here is simply to assist in the task of drafting statutes embodying 
changes which may be regarded as desirable, and to apply the legis- 
lation when passed. To suggest what changes may in themselves 
be desirable is to pass from the sphere of the lawyer to that of the 
economist, the social reformer and the politician. On the other hand, 
there is a great body of law which is sometimes called “lawyer’s law’’, 
comprising legislation and caselaw, which has developed for centuries, 
almost exclusively in the hands of lawyers, and which is too technical 
for laymen in general to tackle. It is here that the lawyer alone 
can perform a useful task in simplifying the law, more especially as 
reforms here do not commonly involve controversial political, eco- 
nomic or social questions. It is in this sphere, too, that reforms are 
achieved normally on the initiative of lawyers, and when agreed up- 
on they occupy very little Parliamentary time in their passage. All 
the important work upon the property legislation of 1925 had been 
performed by lawyers before these measures were brought to Par- 
liament, and the successive law reform Acts which have been passed 
since 1934 have become law practically without any Parliamentary 
debate at aU, In earlier times reform in law of this type was usually 
suggested to the Govemihent of the day by the Lord Chancellor, 
after informal consultation with both branches of the legal pro- 
fession. In recent years proposals for reform have emanated from 
successive reports of the Lord Chancellor’s Law Revision Commit- 
tee — an extremely valuable and important innovation. ... It 
ip suggested, . . . that more extended use ought to be made 

of the Law Revision Committee as an instrument of law reform, 


Read & MaoDonaed U.C.B.Leq.— 10 
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This alone is not enough, however. . . . It is suggested that 

this spirit of inquiry ought to find expression in the lawyer’s pro- 
fessional organizations. ... In this way close contact with 
the profession would be assured, and law revision would lose its 
present piecemeal character. 


NOTES 

1. Concerning the nature and work of the English Law Revision Committee, 
see Winfleld, “Recent Reforms of English Private Law”, in Interpretations of Modern 
Legal Philosophies, 7SS (1947). 

2. See infra, Chapter 3, Sections 3 and 4, concerning the various natioiial agen- 
cies, composed mainly of lawyers, which promote the passage of model or unifonn 
state laws. 


(ii) Two “Case Studies” on Shaping and Presenting Issues 

Study No. 1. 

MAYNAUD E. PIRSIG, PROPOSED YOUTH CORRECTION ACT 

Report of Committee on Youth Correction Act of the 
Minnesota Stale Bar Association* 

28 Minn.L.Rev. 300 (1044). 

INTRODUCTION 

This state has always recognized that violations of law committed 
by children of tender years ought not to be treated as criminal of- 
fenses and ought not to be punished by the usual methods prescribed 
by the criminal law. During the early years of the state, males under 
the age of 16 and females under the age of 15 were required to be 
sent, on conviction of a crime, to the then existing stale reform 
school where they were to be treated not as criminals but as chil- 
dren needing training and correction. Much progress has since been 
made. The age of those affected has been increased to under 18 
years. We have today, among other facilities, the state training 
school for boys and the home school for girls and a liberal and humane 
juvenile court act. 

What is not generally appreciated is that this state did not stop 
with these measures. For more than fifty years there has been a 
clearly defined policy that older youths as well should be distinguished 
from the adult criminals for the purposes of the criminal law and 
that separate treatment should be given them. The first step in this 
direction came with the establishment of the reformatory at St, Cloud, 
Minn., in 1887. The act creating it permitted the trial court to send 
to the reformatory any person not less than 16 or over 30 years of 
age who had not theretofore been convicted of a crime. It was the 
clear object of the act to confer the power and responsibility for the 

' [Footnotes are omitted. Ed.] 

Reap & MacDonald U.C.B.LiEQ. 
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proper treatment of the youth on those in charge of the reformatory 
and the object of the treatment was to be the correction and reform 
of the youth given to their charge. 

To enable these objectives to be achieved, the act required the 
sentence to be an indeterminate one not exceeding the maximum 
term provided by law for the crime of which the youth was convict- 
ed. The board of managers of the reformatory were to decide when 
the youth should be discharged and they were given the power to 
place him on parole under proper rules and regulations. 

This act was a notable step. But it was not the only one. In 1899, 
statutory recognition of probation was introduced. It was on a 
limited scale. It applied only to counties having a population over 
50,000. The significance of it is, however, that probation was pro- 
vided especially for youths, namely those under IS years of age. The 
age was increased to 21 in 1903. Here again was recognition of the 
need for special consideration and treatment of the problems of the 
youth offender. 

Since these original steps were taken, probation and parole have 
come to be recognized as important tools in the sound administration 
of the criminal law generally. A probation act applicable to all crim- 
inals irrespective of age has been in force since 1905. Special acts 
applicable to the larger counties have been enacted in more recent 
times. Parole has been extended to most crimes irrespective of the 
age of the criminal involved. Moreover, the courts of the state have 
disregarded the restrictions on those to be sent to the reformatory 
for men and have sent criminals there of all ages and irrespective 
of whether they had prior convictions or not. This received limited 
legislature sanction in part in 1939 by the removal of the older age 
limit. 

The effect of those uter developments has been that procedures and 
facilities originally intended to apply to youth offenders only have been 
extended to all criminals. In that process, since youth and adult crim- 
inals are now treated by the same personnel and facilities, the policy 
of the state, that it should give special attention to its youth who 
are convicted of crime and take advantage of the gi’eater possibilities 
of correction and rehabilitation, has been largely lost sight of. None 
would deny that that policy is as sound today as it was fifty years 
ago. Yet, in the administration of criminal justice in this state today, 
it is not as clearly perceived as it was when the statutes of 1887 and 
1899 were enacted. The report of the committee, which appears be- 
low, indicates that this state needs to reconsider its program for youth 
offenders, particularly for those 18 years of age or older. . . , 

Tlie Committee was originally created two years ago to consider 
the Youth Correction Authority Act as drafted by the American 
Law Institute. That act applies only to those under 21, The com- 
mittee began its work and conducted much of its research on the 
assumption that whatever it recommended would similarly be re- 
stricted. But as preliminary drafts of the committee’s proposed act 
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were given circulation criticisms came in that the scope of the act 
was too narrowly restricted and that the problem of the youth of- 
fender does not stop at the age of 21. As indicated above the act 
creating the reformatory for men fixed the age at 30. In addition, 
it was pointed out that one of the major values of the act would be 
in providing needed facilities for dealing with young discharged serv- 
icemen convicted of criminal offenses and that for this purpose an 
older age should be fixed. The weight of these considerations led 
to fixing the maximum age at under 25. . . . 

REPORT OF THE COMiiHTTEE 

This committee was created by the State Bar Association pursuant 
to the resolution at the last annual meeting of the Association for 
the purpose of examining the provisions of the model Youth Correc- 
tion Authority Act proposed by the American Law Institute. The 
model act, in brief, sets up an agency and empowers it to take control 
of youths under the age of 21 who have been convicted of designated 
crimes after a trial by the normal criminal procedure. The model 
act does not affect those subject to the jurisdiction of the juvenile 
court. In this State, it would cover those over the age of 17 and 
under the age of 21. It covers the late adolescent period as distin- 
guished from the earlier adolescent age. At its last meeting, the 
State Bar Association endorsed the principles of the model act, name- 
ly that in the treatment of youth offenders, emphasis should be upon 
rehabilitation and reform rather than upon punishment as such. The 
task assigned to the committee was to determine whether the model 
act as recommended should be proposed for this state or whether 
some modification thereof should be undertaken. For reasons which 
follow, the committee has concluded that a modification of the act 
adapted to existing conditions in this state is to be preferred. The 
model act contemplates variety and flexibility in the use of medical, 
psychiatric, psychological, and educational treatment and the use of 
social case work in the attempt to rehabilitate and reform youths 
convicted of crime and within the age stated. Such a program may 
well have its advantage and would unquestionably make use of the 
latest scientific knowledge and theories about the causes of and rem- 
edies for criminal conduct. California, in 1941, enacted most of the 
provisions of the Youth Correction Authority Act. The success of 
the program in that state is indicated by its further development and 
extension through legislation in 1943 and by communications to this 
committee from those in intimate contact with the development in 
that state. This committee, however, believes that for the present, 
it would be wiser for this state to proceed with an extension and im- 
provement in the facilities with which the state is now familiar, to 
retain the advantages which experience has shown to be inherent 
therein, and to undertake to bring about the more effective use of 
available facilities for the treatment of youth offenders by a better 
unification and coordination of them. The Act drafted by the Com- 
mittee and submitted herewith proceeds upon this basis. 
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Trie Youth Offender Problem 

Even before the present war directly affected this country, crimes 
committed by our youth presented a major and national problem. 

. . . and the experience following the last war give every indication 
that we will be facing an aggravated problem of youth delinquency fol- 
lowing the conclusion of the present war. It is vitally important 
that the state be prepared to meet this situation by taking adequate 
preliminary steps to meet it. 

Youth of the adolescent age present problems not to be found in 
the adult population. They have great sources of energy and strong 
emotional reactions. Outlets for their energies have not been fixed 
and hardened. The irresponsibility and irrepressibility of childhood 
has not yet disappeared. Unless directed and controlled, their energies 
and emotional activities may find their outlets in crime instead of in 
the normal socially approved conduct. At the same time, youths 
of this age are confronted with some of the major decisions of their 
lives. Their school work has normally just ended. They must re- 
adjust from the routine of school work to the pursuit of some gain- 
ful employment. Many find themselves rudely shaken in their am- 
bitions and their hopes not realized. Combine this with harmful home 
and community environment and resort to crime as the easy way 
out is too often the likely result. 

The records of a few cases taken from the reformatory at St. Cloud 
will illustrate the background of some of our criminal youth. 

[The three illustrative cases are omitted. Ed.] 

These relatively few examples point to what the committee is as- 
sured by those in charge of the reformatory exists in the large majority 
of cases. Sixty to seventy per cent of the inmates have less than nor- 
mal intelligence. Large numbers of them come from communities and 
families from which one could hardly expect a mentally healthy youth 
to develop. Broken homes, conflict, antagonism, and strife within the 
family, dnmkenness and dissolute conduct by one or the other or both 
of the parents, general neglect of the youth in his childhood, poverty, 
lack of employment, these are the typical backgrounds of those that 
make up the bulk of the inmates within the age group here discussed. 
Criminality and general disrespect for law and order are almost the 
inevitable results of such conditions. The combination of inadequate 
mental equipment and hopeless and degrading community conditions 
are in a large degree responsible for our criminal youths who them- 
selves are hardly aware of the fountain source of their criminal con- 
duct. 

[Tables showing types of offenses committed by youths imder 21 
in Minnesota are omitted. Ed.] 

From these figures, it is evident that the great proportion of crime 
committed by youth Involves the acquisition of property. When one 
considers that these youths come from homes of limited means and 



150 Judicial and Legislative Processes Compared Cii. 1 

low moral standards, it may be gathered that their crimes represent 
their misguided solution of personal problems which they felt unable or 
imwilling to meet by legitimate methods. 

The foregoing information corresponds to a very high degree with 
the facts found in an extensive research made of the inmates of the 
Massachusetts Reformalory by Sheldon and Eleanor T. Glucck and 
recorded in their publication entitled 500 Criminal Careers. A careful 
and exhaustive study was made by them of each of approximately 
500 inmates. Their history and background were carefully examined 
as was their conduct after their discharge from the reformatory or 
from parole. Probably no more complete study of the conduct of 
criminals after their release has ever been made. It revealed that the 
large majority of the inmates came from families with criminal his- 
tories, dependent economically, uneducated, and with poor work 
habits. Abnormal home conditions and broken homes were common. 
About 70 per cent had less than normal intelligence; 21 per cent were 
feeble minded. This study revealed that almost 80 per cent of those 
studied committed further hnovm crimes within five years after their 
discharge. 

The committee does not suggest that similar conclusions should be 
drawn with respect to those who have been discharged from the in- 
stitutions in this state, but the resemblance between the group studied 
by the Gluecks and that found in our institutions is striking and compels 
the conclusion that better means should be provided than now exist 
for examining the results of our present methods of handling our 
convicted youths. 

Present Treatment of Youth Offenders 

At the present time, the provisions of our laws for treatment of 
youths over 17 are the same as those for adults generally. So far as 
our penal laws are concerned, a criminal over the age of 17 is deemed 
to be an adult. No doubt our courts, probation and parole officers, and 
penal institutions recognize, in the course of their work, the greater 
possibilities existing for the rehabilitation of youth offenders. Our 
statutes also contain some provisions especially applicable to youths 
under 21 years of age. Thus confinement in our jails separate and 
apart from adult inmates is required. Pardons extraordinary were 
made available in 1941 to those under 21. At an early date, probation 
facilities were extended to youths to a degree not available to adult 
criminals. In general, however, the facilities available for the treat- 
ment of our youth, and the treatment in fact given, are no different 
than those existing for other criminals. 

The agencies now dealing with youth convicted of felonies are as 
follows: 

The District Courts. . 

Probation officers and departments. . . . 

Penal institutions. There are three major penal institutions to which 
those over 17 years of age and convicted of a felony may be sent. 
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These are the State prison at Stillwater, the reformatory for men at 
St. Cloud, and the reformatory for women at Shakopee. The reforma- 
tory for men is the principal institution to which male offenders under 
21 are committed. . 

(But) there are to be found, ... in the reformatory today, 
not only youthful first offenders, but hardened adult criminals as 
well. . 

Our inspection of the reformatory indicates that the spirit and pro- 
gram of the institution is animated by a very real desire to improve 
the lot and outlook of those confined there. Its activities in the field of 
education in particular are praiseworthy. However, no special and 
separate program has been developed for the youth offenders who are 
confined there. 

The state prison and its program exist essentially for adult crimi- 
nals. 

State Board of Parole. This board was established as an independent 
agency in 1911. ... 

All criminals over the age of 17 confined in our penal institutions, 
with minor exceptions, . . . come under the jurisdiction and con- 

trol of the parole board which determines whether and when an 
inmate shall be released from the institution and what conditions shall 
be imposed during his supervision under parole. . 

This committee is not in a position, nor is it its function, to pass 
judgment upon the quality of the work done by the parole board. 
It may accept the claim of the board made in its last biennial report 
that it stands among the six best in the country. Descriptions of its 
procedures reveal a careful examination of each case prior to the 
granting or denial of parole or discharge and that it carries out its 
functions in as complete a manner and extent as limited funds and 
personnel permit. The method employed is essentially to prescribe 
modes of conduct for persons under its supervision which are designed 
to remove them from temptation to further criminal conduct. The 
threat of immediate incarceration in a penal institution serves as a 
powerful incentive to compliance with the prescribed conduct. 

The literature available to the committee however, discloses no spe- 
cial program of supervision or special consideration of the problems 
of the youths that come before it. They are subject to the same rules 
and regulations and type of treatment and supervision as those pre- 
scribed for adults. 


Weaknesses in Present System 

The Youth Correction Authority Act approaches the problem of 
youth delinquency from the standpoint of re-education and shifting of 
the youth's point of view away from that which led to the crime. 
The program it contemplates seeks to develop an acceptance of the 
standards and ideals of a good citizen of the community. Correction 
rather than merely suppression of criminal habits and attitudes is 
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what it aims to achieve. These aims have the endorsement oJ: the 
State Bar Association at its last meeting. 

The Youth Correction Authority Act also proceeds on the belief 
that these aims cannot be achieved without a specialized personnel 
which understands the problems of youth, knows how to win its co- 
operation and respect and has the facilities with which to carry out 
the necessary corrective treatment on a single consistent coordinated 
plan. With this the committee agrees. It further submits that, from 
its examination of the situation in this state, as to youths over 17 years 
of age, there is among existing agencies but limited recognition of the 
special problems of youth delinquency, and that the needed specialized 
personnel with a special program for corrective treatment has not 
been developed. 

Our examination of the situation in this State discloses several 
major weaknesses in the treatment of our youth offenders over the 
age of 17. These weaknesses may be listed as follows : 

(1) The fact has already been commented upon that throughout 
our methods of dealing with youths only limited consideration appears 
to be given to the fact that they represent not only peculiar problems 
but also greater possibilities for I’chabilitation. This is true both in 
and out of our penal institutions. Only in our juvenile court system 
is special recognition given to the problems of juvenile delinquency. 
Only those xmder 18 come under its purview. This committee does not 
believe that our youths cease being youths at the age of 18, and believes 
that we should extend our recognition of their special problems into 
later years, as provided by the proposed Act. 

(2) The records at the reformatory for men disclose a wide disparity 
of sentences among those committed for identical crimes. Lengths of 
sentences imposed in many instances have no relation whatever to 
the crimes committed or to the character or record of the offender. 
Hardened criminals may receive a light sentence for a given crime in 
one part of the State while youths from another part receive a severe 
sentence for a first sentence involving the same crime. . 

Absolute uniformity in sentences imposed for a given crime is, of 
course, not the sole objective, but differences in sentences should have 
some relation to the actualities of the respective cases and should 
not depend upon the particular views of individual judges or upon the 
fortuitous circumstance that different judges happen to be imposing 
the sentences. The recommended act creates a single body to which 
the function is assigned of prescribing the proper treatment called for 
by the individual case. This will make possible a consistent policy 
and a sound decision based on actual observation of results over a 
period of time. 

(3) Outside the major counties, facilities for adequate probation are 

lacking. . . , 

(4) Coordination of effort among the various agencies now dealing 

with our youth is practically non-existent. . . . The plans and 
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programs of the courts, of probation officers, of institutions and of the 
parole board are, for the most part, independent of each other and 
make difficult if not impossible any consistent treatment of the youth 
delinquent. The system may be adequate enough for adult criminals. 
It is not adequate for a program of rehabilitation and correction of 
youth offenders. 

(5) Youth offenders and hardened criminals are sent to and inter- 
mix in the same penal institution. This is particularly true at the re- 
formatory which has, of course, nothing to say as to who shall be sent 
there. This is certain, almost, to expose the youth offender to the 
deteriorating influence of the older criminal. However carefully 
an institution is run, contract and a measure of intermixing between 
the youth and the hardened criminals is inevitable. 

The Proposed Act 

It might be possible to bring about some improvement here and 
there in existing agencies by particular and limited measures. But we 
believe a more aggressive program directed to the heart of the problem 
is needed if substantial improvement is to be made in our methods of 
dealing with youth offenders. What is called for is a co-ordinated 
system of treatment directed specifically at youth offenders and the 
problems they present and made available throughout the state. It 
is not possible to do this on a local or county-wide basis. The number 
of cases within a county are too few to permit the employment of the 
needed personnel, to say nothing of more expensive methods of treat- 
ment calling for institutional care. It is necessary therefore to create 
a state agency charged with the responsibility of carrying out the 
needed program, but making use of such local facilities as may exist 
for the purpose. 

The act recommended herewith by the committee accordingly 
creates a division of the parole board to whom all youths convicted of 
a felony or gross misdemeanor and not put on probation by the courts 
are committed automatically for treatment. The division of the board 
after investigation then determines what shall be the treatment to be 
administered. It may grant probation, or commit to a penal institu- 
tion. It may ask the cooperation of the penal institution in developing 
special procedures and methods of dealing with youths committed to 
the institution. At the appropriate time it may grant what is the 
equivalent of parole. Whatever is done from the time of conviction to 
discharge would be part of a single consistent plan directed specifically 
to the rehabilitation of the youth involved. The Act would also make 
available additional pre-sentence investigation facilities to the district 
courts where youths are involved. As previously stated, it would also 
make available to the juvenile courts probation services throughout 
the Slate. 

Such an agency could also develop modes of treatment intermediate 
between parole and probation and which now do not exist. It could 
for example permit selected youths to engage in gainful employment 
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but to livG in dwellings organized more or less on a co-operative 
dormitory plan under the supervision and control of a resident agent 
of the agency. Educational features could be incorporated into the 
plan. This would he but adopting the Borstal system of England, the 
forestry camps plan of California, the Virginia system of dealing with 
youth under IS years, and others of a similar character which have 
met with outstanding success. One year under such a plan would 
do more for the correction of a criminal youth than live years of the 
usual institutional life. . . . 

The committee is confident that the program contemplated by this 
proposed act would save large numbers of our youth that have become 
involved in crime. It would also make possible for the first time a 
thorough study of the problem of youth delinquency and the causes 
and remedies therefor. 

Neither this plan nor any other will be successful unless those 
selected to administer it have the necessary qualifications. In the 
proposed act, the example of the California act has been followed in 
creating a panel which recommends lists from which the selection is 
to be made. This should prevent predominantly political considera- 
tions from entering into the selection. A salary also has been desig- 
nated which it is believed should be provided to secure the type of men 
or women needed for the Division, although it is recognized that it is 
above the level now paid for similar state positions. The agency set 
up is also made a part of the State Parole Board so that their respective 
programs may be effectively coordinated. 

In addition to the members of the Division, it is estimated that from 
ten to fifteen field workers, agents, etc., and necessary clerical assist- 
ance will be needed. A total annual appropriation of about $75,000 
will be required to carry out the functions imposed on the Division un- 
der the act. 

Whether such an expenditure is justified must be tested by what 
may reasonably be expected to be obtained by it. The committee is 
confident that the program offered by the act would divert many more 
of our youth from lives of crime than present facilities do and would 
convert them into useful citizens of the community. It would also 
make possible a comprehensive examination into the causes of youth 
delinquency and a corresponding development of more effective meth- 
ods in dealing with the problem. Even from the purely financial point 
of view, the gain resulting from the increase in the number of useful 
productive citizens and from the reduction of predatory and destructive 
criminals and of the number of criminal inmates in our penal institu- 
tions would far outweigh the cost to the state. 

Regarding the technical drafting of the act it will be observed from 
the notes to the various sections that the Youth Correction Authority 
Act and the California act, based thereon, have been heavily drawn 
upon whenever the provisions of these acts were of assistance in de- 
veloping the plan proposed by the committee. The committee thus had 
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the benefit not only of the work of an experienced organization hut also 
of an act which has been in successful operation. 

EXPLANATORY NOTE 

The act as ultimately passed by the legislature differed from that 
proposed by the Committee mainly in creating a separate commis- 
sion instead of merely a division of the State Board of Parole. The 
measure was enacted as Minn.Laws 1947, c. 595 (M;.S.A.1945, § 
260.125) , with the short title “Youth Conservation Act’’. 

The puBpose of the act and the provisions establishing the Com- 
mission appear in M.S.A. 1945 as follows: 

“Siibd. 1. Purpose. The purpose of this Act is to protect society 
more effectively by providing a program looking toward the preven- 
tion of delinquency and crime by educating the youth of the state 
against crime and by substituting for retributive punishment methods 
of training and treatment directed toward the correction and rehabilita- 
tion of young persons found delinquent or guilty of crime. 

“Subd. 2. Creation of commission. There is hereby created a 
Youth Conservation Commission to provide and conduct a program 
looking toward the prevention of juvenile and youth delinquency and to 
provide and administer preventive and corrective training for persons 
committed to the Commission. 

“Subd. 3. Personnel of commission; quonim; director appointed 
by governor; compensation. The Commission shall consist of five 
persons including the director of the division of public institutions, the 
chairman of the state board of parole, and three others appointed by 
the Governor, with the consent of the Senate. A majority shall con- 
stitute a quorum. The Governor shall de.signate one of the appointed 
members as the chairman, who shall be the full time director of the 
Commission. The director of the division of public institutions and 
the chairman of the state board of parole shall serve without additional 
compensation. The Director shall be responsible for the administra- 
tion and enforcement of this act under the direction of the Commission. 
All other members shall serve on a per diem basis. 

“Subd. 4. Term of office. The term of office of the appointed 
members of the Commission shall be for four years, except that 
initially one shall be appointed for a four-year term, one for a three 
year term, and the third for a two-year term. Members shall be 
‘ eligible for reappointment. 

“Subd. 5. Vacancy. All appointments to a vacancy shall be made 
by the Governor and shall be for the unexpired term. Each member 
shall hold tmtil the appointment and qualification of his successor. 

“Subd. 6. Qualification of appointees. All persons appointed to 
the Commission shall, in so far as possible, have legal and administra- 
tive ability, educational experience, and experience in the study of 
juvenile and youthful offenders, and in planning and conducting pro- 
graihs of prevention of juvenile and youth delinquency and crime and 
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one shall bo a juvenile court judge who is also a judge of probate. A 
person parlicularly well qualified for such appointment may be ap- 
pointed, even though such person is not, at the time of the appoint- 
ment, a resident of this State.” 

Only those provisions of the Committees’ draft act which demon- 
strate its essential featui’es are reproduced hero. Sevei'al changes 
of detail were made during the prenatal stages of the act boih before 
and after the bill was introduced in the legislature. Some of the 
changes were made to gain support of certain professional organiza- 
tions, some on additional expert advice, and some for tactical reasons 
having to do with the process of enactment. Some lessons are to be 
learned by making a detailed comparison of the measure as originally 
drafted by the Committee with the act as it appears in the statute 
book, but they are not considered sufficient justification for reproduc- 
ing M.S.A.1945, § 260.125, in full here. 

In addition to the features of the measure as a crime prevention de- 
vice, observe the use of precedent and the adaptations of the Uniform. 
Youth Correction Act. 

Excerpts From Committee’s Draft Act. 

Sec. 3. — The State Board of Parole is hereby directed to create a 
division of the Board to be known as the Youth Correction Division, 
whose function shall be to provide and administer preventive and 
corrective training for persons committed to the Board, as hereinafter 
provided, and which is hereinafter called the Division. 

Tho Touth Correction Authority Act creates a separate board. This pro- 
posed Act Incorporates its administration in the parole board. The 1943 
amendment of the Oaiilornla act calls the agency simply “Youth Authority." 

Sec. 19 — ^When in any criminal proceeding in a court of this state a 
person has been convicted of a felony or gross misdemeanor for which 
the judge has power under Section 20 to commit to the Division, the 
judge of that court shall determine whether the person was less than 
twenty-five years of age at the time of the apprehension from which 
the criminal proceeding resulted. Proceedings in a juvenile court in 
respect to a' juvenile are not criminal proceedings as that phrase is used 
in this Act. 

This incorporates Section 12 of the Youth Correction Authority Act with 
the age increased to 25 years. It appears as Section 1731 of the California 
act. 

Sec. 20 — After a certificate has been filed with the clerk of the dis- 
trict court of any county as provided by Section 18, the district court of 
such county shall commit to the Division every person convicted of a 
felony or gross misdemeanor who is found to be less than 25 years of 
age at the time of his apprehension and who is not sentenced to impris- 
onment for life, or in a county jail for 90 days or less, or to a fine only. 
Such commitment shall be for the maximum term provided by law for 
tho crime for which such person was convicted. Execution of sentence 
may be stayed by the court and the defendant placed on probation. 
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Such probation shall not be granted until an investigation and recom- 
mendation shall have been made by the probation olScer of the court, 
if there be one, otherwise by the Division, concerning the advisability 
and terms thereof, but the granting or denial and the terms of proba- 
tion shall be within the discretion of the court. If probation is granted, 
the court in its discretion may place the defendant under the supervi- 
sion of the Division. Otherwise such probation may be granted pur- 
suant to law without regard to this Act. 

The first part of this section follows substantially Section 1731.5 of the 
Oalifoinia act. The latter part respeetinft probation i.s new but is suggested 
by the proposed federal act which provides for recommendation of a board 
before final sentence. 

Sec. 21 — A person, who is convicted of a felony or gross misdemean- 
or and who is found to be less than twenty-five years of age at the time 
of apprehension, may not be imprisoned in any place which has been 
disapproved for that purpose by the Division. 

This is an adaptation of Section 1732.4 of the California act with an im- 
portant modification. The California act, following the language In Section 
13 (1) of the Youth Correction Authority Act, permits imprisonment only In 
approved places. The above provision prohibits Imprisonment In disap- 
proved places. The purpose of the change Is a practical one. As the Cali- 
fornia and model acts are drawn, no jail in the state could be used until ap- 
proved, This might leave the state without places of imprisonment or as an 
alternative the approval by the Division of places It feels should not be ap- 
proved. As drawn, the burden is on the Division to determine that a place 
Is unsatisfactory for confinement of a youth. 

Sec. 22 — ^When a judge commits a person to the Division the judge 
may order him conveyed forthwith to som,e place of detention ap- 
proved or established or designated by the Division or may direct that 
he be left at liberty until otherwise ordered by the Division under such 
conditions as in the judge’s opinion will insure his submission to any 
orders which the Division may issue. 

This adopts Section 18 of the Youth Correction Authority Act and Section 
1738 of the California act. The words “or designated” have been added. 

The thought in mind is to make clear where the defendant is to he sent by 
the court upon commitment to tlie Division. 

Sec. 24 — ^When a person has been committed to the Division it shall, 
under rules established by it, forthwith examine and study him and in- 
vestigate all the pertinent circumstances of his life and the antecedents 
of the crime because of which he has been committed to it, and there- 
upon order such treatment as it shall determine to be most conducive 
to the accomplishment of the purposes of this Act. The court and the 
prosecuting and police authorities and other public officials shall make 
available to the Division all pertinent data in their possession in respect 
to the case. 

The first sentence adopts Section 28 (1) of the Youth Correction Authority 
Act and Section 1761 of the California act. The second sentence follows 
Section 21 of the Youth Correction Authority Act. The California act, Sec- 
tion 1741, has added considerably further detail and provisions as to the 
officials to whom it applies and the nature of the information required, 
and providing for reports on forms furnished by the Division. 
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Sec. 25 — ^When a person has been committed to the Division it may 
(a) place him on probation under such supervision and conditions as it 
believes conducive to law-abiding conduct; (b) order his confinement to 
such reformatory, state prison, jail, or other place of confinement to 
which he might have been sentenced by the court in which he was con- 
victed except for this Act. Such reformatories, state prisons, jails or 
other places of confinement are hereby required to accept such per- 
sons in like manner as though they had been committed by such court; 

(c) order his release on parole from confinement imder such super- 
vision and conditions as it believes conducive to law-abiding conduct; 

(d) order reconfinement or renewed parole as often as conditions in- 
dicate to be desirable; (e) revoke or modify any order except an order 
of discharge as often as conditions indicate to be desirable; (f) dis- 
charge him from its control when it is satisfied that such discharge is 
consistent with the protection of the public. 

The control of the Division shall cease at the expiration of the maxi- 
mum tern provided by law for the crime for which such person was 
convicted and he shall thereupon be entitled to a discharge in any event 
whether on probation, parole or under confinement. 

This adopts with siilisiantial changes Section 30 (1) of tlie Youth Correc- 
tion Authority Act and Soelion 17CC of the Ciilifornla act. Subdivision (a) 
provides for probation, subdivision (b) for cominitniont to an existing insti- 
tution, and suljclivision (c) for parole. As thus drawn it eorrespond.s more 
clo.sely with recognized o.visting practices in this state tlian the proposed 
Youth Correction Aulhority Act, The difference from present practices Is 
primarily in shifting the determination of these matters from the court and 
the present parole hoard to the Division. Subdivision (f) provido.s for dls- 
eharge. lu eflect, it is a terinln.atlon of the sentence cletormlnod at Ibe 
end of corrective treatment rather than at the beginning. In any event its 
control ends with the expiration of the maximum teim which the sentence 
carries or on the defendant’s 2SLh or 30th hirtliclay. .See Section 33, The 
last sentence of subdivision (b) is taken from Section 25 (5) of the Youth 
Correction Authority Act, and section 1765 of the California act. 

The last sentence of this section has been added since comuiltment to the 
Division under this Act as drawn is for an indefinite term not exceeding 
the maximum fixed liy statute for the crime involved. 

Sec. 26 — As a means of correcting the socially harmful tendencies 
of a person committed to it, the Division may (a) require participation 
by him in vocational, physical, educational and corrective training and 
activities; (b) require such conduct and modes of life as seem best 
adapted to fit him for return to full liberty without danger to the public 
welfare. 

This adopts Section 31 of the Youth Correction Authority Act and Section 
1768 of the California act with subdivision (e) thereof omitted. 

Sec. 31 — The Division shall make periodic re-examinations of all 
persons within its control for the purpose of determining whether ex- 
isting orders and dispositions in individual cases should be modified or 
continued in force. These examinations may be made as frequently as 
the Division considers desirable and shall be made with respect to every 
person at intervals not exceeding two years 

This incorporates Section 28 (2) of the Youth Correction Authority Act 
and Section 1762 of the California act except that the California act re- 
quires examinations every year. 
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Sec. 32 — ^The Division shall keep written records of all examinations 
and of the conclusions predicated thereon and of all orders concerning 
the disposition or treatment of every person subject to its control. 

This copies SecUon 28 (3) of the Toutli Correction Authority .\ct and 
Section 1703 of the Culilorniii .acl. 

Sec. 33 — Unless previously discharged under the provisions of this 
Act the Division shall discharge the defendant from its control and 
give him his liberty on his twenty-fifth birthday if he was under the 
age of 21 years at the time of his apprehension and on his thirtieth 
birthday if he was over such age unless the Division shall determine 
that such discharge at that time would be dangerous to the public in 
which event the Division shall terminate its control in the following 
manner: 

(1) If he be then on probation under the supervision of the proba- 
tion officer of a district court, the future control and disposition of the 
case shall be in all respects as though such probation were under the 
order of said court; (2) if he be then on probation, but not under the 
supervision of a local probation officer, or if he be on parole, control of 
him shall be transferred to the state parole board who shall thereupon 
assume like control over him as though he were on parole following 
sentence of a court for a maximum term provided by law for the crime 
for which he was committed; (3) if he be then confined in a penal in- 
stitution, the control of the Division shall cease and such confinement 
shall be upon like terms and conditions as though it had been under 
sentence of court for the maximum term provided by law for the crime 
for which he was committed. 

Tlie lunctlon of the Division Is to deal with youth, The maximum sen- 
tences under which youths will be committed to it will sometimes he for 
long terras. If they reraained for that length of time under tlie control of 
the Division, it would mean tli.at in time substantial numbers of adults 
would be under the control and direction of the Division. This would bo 
outside Its purpose. Hence, the above section provides the means by wliieh 
its control shall terminate at his twenty-fifth or thirtieth birthday, depend- 
ing on his age at the time of his apprehension, by transferring him to the 
Jurisdiction of the district court or to the parole hoard or, if he Is confined, 
leaving it to the parole board under existing law for further action. 

Sec. 34 — ^In addition to the powers now conferred by 2 Mason Minn. 
Stat., 1927, sec. 8648, the juvenile court of any county not having a 
probation officer shall have the power, in its discretion and with the 
consent of the Division, to place any child, whom it has adjudged de- 
linquent as defined in 2 Mason Minn.Stat., 1927, sec. 8636, in the care 
or custody of the Division on such terms and conditions as the court 
may prescribe. The Division shall not have power by virtue thereof 
to place such child in any penal Institution. Such juvenile court may 
also request, and it shall he the duty of the Division to make, an in- 
vestigation and recommendation to the court, either before or after 
the hearing, respecting the proper disposition which should he made 
of such child. 

This will extend the probation faculties of the Division to the Juvenile 
courts and is regarded as one of the important provisions of the Act. 
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Sec. 35 — ^The care, custody or control of any delinquent child which 
has been committed to it by a juvenile court shall cease on the 21st 
birthday of such child. 

This corresponds to a similar provision In the existing juvenile court 
law. 

Sec. 36 — ^If a sentence of imprisonment for life is imposed upon a 
person under twenty-five years of age at the time of his apprehension, 
and if before he reaches the age of twenty-five, the Board of Pardons 
commutes the sentence by committing him to the Division, the Divi- 
sion shall assume control over him pursuant to the provision of this 
Act. 

This incorporates Section 14 of the Youth Correction Authority Act. 

Sec. 37 — Whenever the Division is of the opinion that there are 
grounds for believing that a person committed to it is insane or a psy- 
chopathic personality as defined in Laws of Minn., 1939, chapter 369, 
sec, 1, the Division may institute, or cause to be instituted, proceedings 
in the probate court of the county in which such person then resides or 
is confined to determine he is insane or a psychopathic personality. If 
the court shall so find, he shall be transferred by the order of the court 
to the state asylum for the dangerous insane or to a state hospital 
for the insane in the discretion of the court, there to be kept and main- 
tained as in the case of other persons. If, in the judgment of the 
superintendent of the asylum or hospital, his sanity is restored before 
the period of his commitment to the Division has expired, he shall be 
returned by the director of public institutions to the Division for such 
further disposition or treatment as is provided by this Act. 

Similar provisions now exist with respect to penal institutions. See Minn. 
Stat, 1941, sec. 253.21. 

Sec. 39 — Whenever a person, who has been committed to the Divi- 
sion upon conviction of a crime, shall be discharged from its control 
other than by expiration of the maximum term of commitment as pro- 
vided by this Act, or under the provisions of Section 33, such discharge 
shall have the effect, when so ordered by the Division, of restoring 
such person to all civil rights and shall have the effect of setting aside 
the conviction and nullifying the same and of purging such person 
thereof and such person shall never thereafter be required to disclose 
the conviction at any time or place other than in a criminal proceeding 
thereafter instituted against him. 

This follows the language of Section 638.02, 2 Minn. Stat, 1941, providing 
for a pardon extraordinary for minors. 

NOTES 

1. The first publicity designed to mai’sliall public opinion in support of the 
proposed Youth Correction Act appeared in tlie Minneapolis Tribwrie on July 9, 
1944, and consisted of a summai-y of the Committee’s report. The newspaper stoi-y 
said that the “core of the plan is to create a division of the parole board to which 
all youths convicted of a felony or gro,ss misdemeanor and not put on probation 
by the courts are committed automatically for treatment". 
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2. Miiinea'polia Star-Journal — Nov. 30, 1944; “Clash on Youth Authority Seen. — 
DilTiculUes expected to confront those urging passage by the state legislature of the 
proposed youth cori’ectlon act were cited Wednesday night by panel discussion 
speakers before the Minnesota Hygiene Society. Belief that passage will be diffi- 
cult was expressed by Howard Hush, Hennepin County probation officer ; Maynard 
E. rirsig, University law professor, and .John J. Doyle, Kamsey County probation 
oflioer. Legislative opposition, all three agreed, will center principally around 
appropriations, $75,000 the first year, with an expected increa.se eventually to nearly 
,$500,000 yearly. Doyle suggested further opposition because, he said, the act will 
take power from the district judges. 

Ramsey County District Judge Giistavus Loevinger, principal spcalter, outlined 
advantages and objections of opponents and proponents of the act. Advantages 
were listed as segreg.ation of juveniles, late adolescents and adults; standardization 
of correction procedure and better correction facilities. Among objections, he said, 
are lack of personnel to carry out the act; possible disruption of the present legal 
system; putting commission under control of the pardon board; likelihood that 
judges would mete out more fines and less than 90-day sentences to avoid giving 
the commission custody, and establishing the maximum age limit too high.” 

3. Star JowmaZ— Mar. 21, 1940; “Dillon Asks Aid for Youthful Law Violators.— 
Practice of sending youthful law violators to Institutions where they come into con- 
tact with hardened criminals was sharply criticised by Michael J. Dillon, Hennepin 
County attorney, at a meeting of the Loring Park Community Council. He praised 
the proposed Youth Correction Act now before the Logi.slature.” 

4. Star Jow'iial—A.pr. 18, 1945: “Youth Aid Bill Death Seen in Senate. Failure 
of any member of the senate finance committee to make a motion to recommend 
passage of the youth correction act today meant the vli’tual death of the measure. 
A product of the Minnesota Bar Association which studied the problem for four 
years, the bill was passed in the house of representatives and has been pigeon-holed 
In the finance committee. The finance committee does not plan to meet again, 
before adjournment at midnight, for passage of bills, but if other matters make a 
meeting possible, the bill could be revived.” 

5. Report of Committee on Youth Correction Authority Act, ld/i5: 

To THE Minhesota STATE Bab Associatioh: 

Pursuant to the duties assigned to it at the last meeting of the Association, the 
committee did what It could to present to the public the nature, purpose and provi- 
sions of the Youth Correction Act as endorsed by the Association. Alter giving 
the proposal full consideration, it was endorsed and sponsored by the Minnesota 
County Attorneys Association, the Minnesota Junior Chamber of Commerce, the 
Minneapolis Junior Chamber of Commerce, the Council of the Minnesota State Med- 
ical Association and various other organizations. There is every indication that it 
has wide public support. 

The bill was introduced in the House of Represent, atlves at the last legislative 
session by Representatives George A. French. Walter F. Hogosheske, Carl Wegner, 
Sigvald B. Oyen and Everett L. Peterson, After a full hearing, the civil administra- 
tion committee of the House approved the measure for passage. Amendments were 
made by it which made the members of the proposed division other than the chair- 
man of the Parole Board part time members. They also reduced the maximum 
age covered from 25 to 21 and made corresponding reduction in the appropriations 
the bill carried. These changes were made after careful consideration and based 
on considerations of policy which appeared persuasive to the committee. 

A hearing was subsequently had before the appropriations committee of the House 
which likewise recommended the hill for passage. On the floor of the House, 
Reau &MacDonai.d U.O.B.IjEG.— 11 
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tic bill was amondod to substitute appointment of tbe part time members by tlie 
wernov with confirmation by the Senate for the methods provided for in the 
riglnal bill. As so amended the bill passed the House with only one dissenting vote. 

The authors of the bill in the Senate were Senators A. O. Sletvold, chainnim 
it the Judiciary Committee and Thomas P. Welch. After amendments conforming 
;he bill to that before the House the Judiciary Conunittee, after hearings, recom- 
mended the bill for pa.ssage and obtained a position for it on General Orders giving 
it a preferred status for action by the Senate. The first open opposition to the bill 
appeared at these hearings. Mr, Carl Swanson, director of the Division of Public 
Institutions, Warden Utecht of the prison at Stillwater and Mr. C. J. Jackson, of 
the State Training School for Boys spoke in opposition to the bill to the effect that it 
was new and untried, that Its objectives could be achieved under present arrange- 
ments and that the gravity of youth delinquency had been exaggerated. 

The bill met Its death in the Finance Committee of the Senate. Questions by its 
acting chairman, Son.ator H. H. Sullivan of St. Cloud, indicated the view that what 
the bill proposed could be aceomplisbed under the present set up and that a judge 
after trial is In a better position to render sentence than a board such as that pro- 
vided in the bill. Tlie bill remained in the committee until the expiration of the 
legislative session. 

After the wide support accorded the bill, both in and out of the Legislature, your 
committee believes that the association should continue its efforts to boop in- 
formed concerning developments in this and other states, to acquaint the public 
further with the bill and to prepare for further effort to gain its enactment at the 
next session of the Legislature, 

6. The Minneapolis Star and Journal — Tues., Jan. 7, 1947: 

“New Backing, Name Given Youth Bill 

"The proposed ‘youth correction act’ was i-etltlcd 'youth conseiTntlon act' and 
given fresh impetus for possible 1947 passage when lawyers, social workers and 
other proponents met with Gov.-elect Luther W. Toungdahl Monday at Nicollet 
hotel. 

“Puipose of the act, hacked by the Minnesota State Bar association and other 
groups, is ‘prevention of delinquency and crime . . . substituting for retribu- 

tive punishment methods of training and treatment directed toward rehabilitation 

"Co-operation between the state division of social welfare and the division of 
public institutions to form a commission to operate with a third party or ‘youth 
conservation commissioner,’ appeared assured. Attending yesterday’s meeting were 
Carl Swanson, public institutions chief, and Jarle Leirfollom, director of social 
welfare. 

“There was no opposition from wardens and superintendents of state reforma- 
tories. Superintendent O. J. Jackson said he would favor a three-man youth com- 
mission. 

“ ‘A youth guidance clinic, expunging of juvenile delinquency records after 
treatment of the delinquent and uniform sentencing are things we need,’ said 
Eeubsn Brustuen, chairman of the state board of parole. 

“The model ‘youth correction act’ prepared by Prof, Maynard E. Birsig of TJni- 
verslty of Minnesota law school, was amended In several details, 

“Frank Barlg, Jr., director of Wilder charities, St. Paul, proposed a statewide 
hoard to guide administration of youth conservation work. 

"Youngdahl himself proposed the change in title from ‘youth corraction’ to ‘youth 
conservation.’ 


f 


Reap & MacDonald U.G.B.Leo. 
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“'riit'itdoro IvimdKon, assistant Ilonnopin county attorney and vice president of the 
ricMuiopin (’minty I’.ar nsanciation, recommended Unit each juvenile delinquency case 
lie reviewed once a j'oar instead of once In two years, as currently proposed. 

‘‘Mrs. Lawrence I>. Btoofel, L>R08 W. River road, pointed out that proiior setup 
of the youth con.sciTation eouuuissiou misht entitle Minnesota to fedoial grants as 
high as $11,000,000 for inuutal-hygiene work." 

7. The Minneapolis Star — Sat., Feb. 22, 1917: 

“Youth Plan in State Rated One oe Best 

“Minnesota, in youth conservation plans, ia among four leading states in the 
nation, John B. Bllingston, Philadelpliia, special adviser on criminal justice for 
youth, American Law institute, told stale legislators. 

“Only California, which has had a full-fledged youth program since 1941, is 
ahead of Minnesota, he said at a hearing Friday on the proposed youth eonseiTatlon 
measure in the judiciary committee of the house of representatives. 

“Wisconsin, after a two-year study by a legislative interim committee, introduced 
last week a bill similar to the Minnesota measure, ho reported, and Illinois is still 
in the planning stage on a statewide program to apply modem prevention and cure 
methods to boys and girls apt to get in trouble. 

“Ellingston urged in’oad year-round community sciiool programs, better probation 
service, case-work training for local police ollicors, and iiealth and mental checkups 
prec('dliig disf'ipllnary action whenever youngsters are In trouble. 

“Juvenile arrests in Oalifornla have dropped ‘phenomenally’ In recent years, 
despite rapid poptilation growth and crowded housing, he added. 

“Delinquency workshops in six California colleges, and state forestry camps for 
hoys, were doscrilicd by Theodore B. ICuudsoii, newly-appointed Minneapolis mu- 
nicipal judge. 

“'I'lie judiciary committee chairman, Eepresentallve Frederick P. Memmer, St. 
Paul, said: 

“ ‘If this goes far enough to really build up fundamental values In our youth, we 
may do away with the materialistic philosophy under which wc live today.’ ” 

8. The Muineapolis Star — Thurs., Mar. 27, 1947: 

“Attohnets Back Youth Measube 

“Support for Gov. Luther Youngclahl's youth conservation bill, which already 
carries indorsement of the Minnesota State Bar association, was expressed by 
members of the legal profession before the house appropriations committee today. 

“Sponsored by Representative George French of Minneapolis and others, the 
measure would establish a youth consenration commission empowered to prescribe 
corrective treatment lor persons under 21 years old who are convicted of crime. 

“M. J. Dillon, Hennepin county attorney, termed the bill ‘a piece of preventive 
legislation which would do seientiflcally what we Would have done haphazardly, 
or have neglected to do, up to the present time.’ 

“Mimiclpal Judge Theodore Knudson, Minneapolis; John R. Ellingston of New 
York, representing the American Law institute ; Judge Douglas Hunt of Montevideo 
and Gordon Wright of Minneapolis, representing the state bar association, also 
spoke for the measure, which already has been approved by the house judiciary 
committee. 

“The measure carrios an appropriation of $300,000 for the biennium, but Wright 
said the bar association believes that $75,000 for the first year and $12S,000 for the 
second will get the project under way.” 
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9. Report of Youth Correction Authority Act Committee, iSJil; 

To THE Minnesota State Bam Association: 

Your Committee recommends: 


Recommend ation 

That a Committee on the Youth Conservation Act he created, and that It be 
charged with the duty of studying the operation and administration of the act, 
of consulting and advising with the Youth Conseiwation Commission conrerning 
the same, of cooperating with other agencies and groups interested in the successful 
functioning of the act, and of reporting its obsenrations, conclusions and recom- 
mendations, if any, to this association. 

Report 

At the legislative session just concluded the Youth Conservation Act was enacted 
into law. Minnesota Is tho second state in the Union to adopt this legislation. 
The act represents the greatest advance In the field of criminal law since the 
adoption of the Juvenile Court Act, at the turn of tho century. The act adopted 
originated in the bill prepared by this committee. It was approved by this Associa- 
tion, and was presented to the legislature under the sponsorship of the Association. 

The Minnesota State Bar Association may talcc pride in the fact tliat it stands 
alone among state bar associations in securing the enactment of this legislation. At 
the same time, full recognition and appreciation should be given for the indis- 
pensible support and assistance which the bill received from many other organiza- 
tions and Individuals. Within the confines of this report, only the organizations 
operating on a state-wide level, and coming to the attention of this Committee can 
be mentioned, These include: 

Coimty Attorney’s Association 

Minnesota State Medical Association 

League of Minnesota Municipalities 

Minnesota Federation of Women’s Clubs 

Minnesota Junior Chamber of Commerce 

Minnesota Federation of Church Women 

Association of Minnesota Colleges and Universities 

Probate Judges Association 

Mental Hygiene Society 

Association of Applied Psychology 

Minnesota Welfare Conference 

Minnesota Probation and Parole A.ssooiation 

Minnesota Association of University Women 

So many individuals aided in securing the enactment of this legislation, that to 
name any, rishs the omission of others equally deserving of mention. A few carried 
the major burden of supporting the bill step by step, through its course to enactment. 
Some special acknowledgment of their efforts should he made, for they spelled the 
diffei’enoe between failure and success. 

The governor’s continuous and vital support is of course well known. Hon. Theo- 
dore B. Knudson, recently appointed judge of the hluniclpal Court of Minneapolis, 
took a leading part in urging this legislation from the time it was first considered. 
When a committee was formed to coordinate the legislative efforts of the vaiious 
organizations interested in the bill, he was named its secretary, and as such, fully 
measured up to the responsibility entrusted to him in organizing and directing an 
effective presentation of the matter to the legislature, 

John R. Hllingston, special advisor on this subject to the American Law Institute, 
was of indispensable assistance torthe public and to the legislature in clai’ifying and 
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('xi)liiiiilii"; iiK' pviK'lical oiieratioii of Ihp aeL, and in providing flrsl-hand information 
of ilK' woi'kiiigs of tlio similar act in California. 

lion. 10. .1. Kiiogomer, iirosidont of Uio Trobale .lodges Association, with his long 
('X|i(,'i'ic'nc(' and recognized knowiedgo of the problem, carried great weight with 
nieinbt-rs of the logi.slatviro in pruseniing his eiiclor.soment of tlio bill. This was tmev 
also of lion, Douglas 1*. Hunt, eliairman of the legislative coumiittcc of the .same 
as.suciaLion, who actively supported the bill. 

Mention .sliould also he made of members of the legislature who carried the buf- 
don of securing passage of this bar legislation. The authors in the Senate were 
Senators Slotvold, who presented the bill on the floor, Welch and Feldt. The authoi'.s 
in tlie House of Representatives were Messrs. Dunn, Hartle, French, Rogoshesko, 
who presented the bill on the floor, and Root. The efforts and the conlldeiice reposed 
in each of the authors accounted in considerable part for the success that wa.s 
achieved. Acknowledgment should also be made of the unrelenting support and 
drive contributed by Representative Carl Wegner on behalf of the bill in the House. 

In this, as well as in the previous session, the sponsorship by the president of 
this association and the chairman of the legislative committee were of a high order. 
The tact, prestige and ability exhibited by our president. Senator Galvin, and by 
Gordon Wright, eliairman of the Legislative Committee, deserve the gratitude of 
the aKBoclation, 

Rassage of tlio act should not bo the ocoaslou for this association discontinuing its 
IntorosL ill tlio subject. There still remains the equally important task of securing 
an ol'i'oetivo admliilstratloii of the act. Many problems will arise and experience 
may show tlio need for some cluuigos In the act not now foreRecahle. In those 
YCsiioctM, the bar can and should be of material assistance. For the reasons the 
I'ocomuioiulal, 1(111 at the bogliiiiliig of this report is made. Having assured (he public 
that llils act will work, tliat It provides a more effective instruinciit for attacking 
the problem of Juvenile doliiiqueiicy, and for correcting and rolinbilltating delinquent 
youUis, (ho bar must assume some responsibility for seeing that tlio.se objectives 
are realized. 


Study No. 2 . 

EXPLANATORY NOTE 

Although much can be learnecS concerning the methods of shaping 
and presenting issues to the legislature and the other factors charac- 
teristic of the legislative process by careful analysis of “case studies” 
such as the specimen just set out, a much more effective device is to 
make a first hand study of the original materials which establish the 
pre-natal history of a particular statute. As a part of its collateral 
work, each class in Legislation at the University of Minnesota Law 
School makes a study of the latest volume of session laws, the result 
being embodied in a Note in the Minnesota Law Review deigned 
to acquaint the lawyers of the state engaged in general practice ivith 
the essential features of the new laws. [The latest example will be 
found in 31 Minn.L.Rev. 35 (1946).] The following questionnaire has 
been evolved by trial and error as a guide for this study. It is included 
here rather than in an appendix, since the sample answer illustrating 
its use presents a case study demonstrating additional points relevant 
to the topic of this Section and several to be encountered in later 
Chapters. 
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Questions to be Answered in Study of Session Laws 

I. SUBSTANCE OF THE ACT 

1- (a) Is the act law-making, or merely "legislative adminis- 

tration”? 

(b) If the former, Is the act declaratory, creative, amenda- 
tory, supplementary, or revisory? 

2. Does it affect any statutes other than those specifically men- 
tioned in it? 

3. What was the previous law on the subject? How, if at all, 
does this act change that previous law? 

4. Has the act been applied by courts or administrative tri- 
bunals? If so, how? 

5. What is the broad objective of the act? 

6. What were the specific fact situations for which the former 
law was alleged to provide an inadequate remedy? Did the 
alleged defect actually exist? Does the new act remedy 
the alleged defect? 

7. What sanctions are used in the act? Are they calculated 
to achieve the result desired? 

n. STATUTORY HISTORY OF THE ACT 

1. What was the first statute in this state dealing with the 
subject? 

2. Trace the statute from its origin to its present form, paying 
particular attention to amendments and repeals, express or 
implied. 

3. Are there any defects revealed by the statutory history of 
the act which affect the validity of the present act? 

m. LEGISLATIVE HISTORY OF THE ACT 

1. Who sponsored the act? Why? 

2. Who authored the act? Why? 

3. What arguments were advanced for and against the act? 
Who advanced them? At what stages in the process of 
enactment were they made? 

4. Who lobbied for and against the bill? How was the lobby- 
ing conducted? 

5. What changes were made in the bill during the course of 
its enactment either in committee or on the floor of either 
House? Why were these changes made? Are the changes 
properly incorporated into the act? 

IV. DERIVATION OF THE ACT 

1. Did the act originate in this state, or was it derived from 
some other source? 

2. If the act was derived from another state or country, what 
has been the experience of that state in applying the act, 
judicially or otherwise? Have any theoretical or practical 
difficulties been encountered? How have they been met? 
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3. IIqvv many states have the same or similar acts? Give cita- 
tions to the acts. 

4. Has this or any similar act been interpreted in any state In 
which it is in force? If so how does the interpretation affect 
this act? 

V. CONSTITUTIONALITY OF THE ACT 

1. Is there any question concerning the constitutionality of 
the act from a substantive viewpoint? 

2. Is there any question concerning the constitutionality of the 
act from a procedural or legislative viewpoint? 

3. Has any constitutional question been raised in any state 
having tlie same or a similar act? How was it disposed 
of? 

4. In particular, does the title of the act conform to constitu- 
tional requirements? 

VI. SUBSEQUENT HISTORY OF THE ACT 

1. Has the act in any way been affected by subsequent legisla- 
tion? 

Note: In any case in which reference is made to any statute or case, 
from tills state or any other, use the proper citation. 


THE VOLUNTARY NON-PROFIT MEDICAL SERVICE PLAN 

CORPORATIONS ACT 

(Study of lfl‘15 aos.sion Lawi? of Minnesota, Chapter 2R5) 

(M.S.A.1945, c. 160) 

By Roy W. Holmquist and James Wanvig, Class of 1947 
The Law School, University of Minnesota. 

1. SUBSTANCH OF THE ACT 

1. Chapter 255 ^ is a creative statute providing for the incorpora- 
tion and regulation of nonprofit medical service plan corporations, 
which are authorized to make contracts with subscribers under which 
the subscribers are entitled to specified medical and surgical care. 
Such corporations may not, however, sell cash indemnity contracts. 
The act, among other regulations as to the organization and opera- 
tion of such corporations, requires that under the contract the sub- 
scriber shall have free choice of any doctor of medicine. 

Tills act is supplementary to Minnesota Laws, 1941, c. 53,* which 
provided for the incorporation of nonprofit hospital service plan cor- 
porations, in the sense that the medical service plan and the hospital 
service plan will be supplementary in providing complete prepaid 
medical care. 


1 1 Mlnn.Stat.1945, Chap, 159. 
a 2 Minn.Stat.1946, secs, 309.10-17. 
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2. This act does not affect any other statutes directly. 

3. Prior to the enactment of this law there was no Minnesota 
Statute dealing specifically with nonprofit medical service plan cor- 
porations, nor are there any judicial decisions dealing with such cor- 
porations. There was some doubt, however, as to the validity of such 
corporations in the absence of specific enabling legislation. Similar 
corporations had been subjected to legal attacks on two grounds: (1) 
that they were engaged in the corporate practice of medicine,^ (2) that 
they were insurance companies, and that in failing to comply with the 
insurance laws they were acting invalidly."* This act eliminates any 
doubt on either ground by: (1) specifically authorizing such corpora- 
tions, and (2) exempting them from operation of the insurance stat- 
utes, with specified exceptions. 

4. This act has not been applied by the Minnesota Courts as yet. 
The projected nonprofit medical service plan corporation is still in the 
process of organization by the Minnesota State Medical Association, 
and has not yet commenced operations. 

5. The announced objective of this act is “to make possible a wider 
and more timely availability of medical care, thereby advancing the 
public health and the science and art of medicine in this state.” It is 
sought to achieve this objective through a plan for the prepayment of 
medical expenses, at reasonable rates, so that medical service wiU be 
available and paid for when needed. Another objective of the act is to 
preserve the “right” of free choice of physician by subscribers to the 
plan, 

6. Socially, the facts calling for a medical service plan were that 
adequate medical service was unavailable to a large share of our popu- 
lation,® and that severe financial strain was imposed by sudden severe 
illness upon many of those families to whom mescal care was available. 
Legally, the stimulus for this legislation was the doubt which existed 
as to the validity of corporations organized to provide prepaid medical 
care. As has been suggested,® the corporations might have been valid 
without enabling legislation, but this act clearly established their legal 


3 See Dr. Allison, Dentist, Inc. v. Allison (1935) 360 111. 633, 196 N.E. 799 ; Pain- 
less Parker v. Board of Dental Examiners (1932) 216 Cal. 2SS, 14 P.2d 67 ; but see 
State ex inf. Sager v. Lewin (1907) 12S Mo.App. 149, 106 S.W. 6S1 ; State Electro- 
Medical Institute v. State (1905) 74 Neb. 40, 103 N.W. 1078, 12 Ann.Cas. 673. It 
■seems unlikely, however, that a nonprofit corporation entirely controlled by li- 
censed physicians would be subject to attacks on this ground, even in the absence 
of specifle enabling legislation. See Levy and Mermin, Cooperative Medicine and 
the Law (193S) 1 Nat. Lawyers Guild 194, 204. 


4 It had been held that somewhat similar groups were not Insurance companies 
where they were not for profit. Hall D’ath v. British Provident Ass’n (1082) 48 
T.L.n, 240 ; Jordan v. Group Health Ass’n (1939) 71 App.D.O. 38, 107 P 2d 239 • 
(1039) 25 Ops. Att’y Gen. Wls, 192. But cf. Physicians' Defence Co. v. Cooper 
(9 Oir. 1912) 199 P. 576; Physicians’ Defense Co. v. O’Brien (1907) 100 Minn 490 


B See Levy and Mermin, Cooperative Medicine and the Law, (1938) 1 Nat’l Lawvers 
Guild Q. 194. ^ ‘iwycia 

6 Footnotes 3 and 4. 
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status. Whether tho plan contemplated by the act will accomplish its 
])ui’pose remains to be determined. The sponsers have never suggest- 
ed that the plan is a panacea; but it seems likely that a considerable 
group of persons will be able more easily to meet the financial require- 
ments of illness by the prepayment method. 

7. Sanctions are not a major element of this act, since it is pri- 
marily an enabling act. But it is also a regulatory act, and some sanc- 
tions are therefore used. 

A forfeit of $50.00 is imposed for failure to comply with a require- 
ment that an announcement of incorporation be published and proof 
of publication be filed with the secretary of state. 

It is provided that in the event a corporation has acted in a manner 
detrimental and unjust to subscribers, or contrary to or in violation of 
its articles and by-laws, the commissioner of insurance may request 
the attorney general to bring an action against such corporation to 
terminate its corporate existence. 

Finally, it is provided that a violation of any provision of the 
chapter, or any false statement with respect to any report or state- 
ment required by the chapter, shall be a misdemeanor. 

It would seem that these sanctions are the only kind reasonably 
adapted to enforcing an act such as this. It might be noted that the 
provision with respect to filing of articles of incorporation and publi- 
cation of notice of incorporation’ have been adopted almost verbatim 
I'rom^ the Minnesota Business Corporations Act,» where the same sanc- 
tion is effectively employed. There is no similar requirement of pub- 
lication, however, with respect to nonprofit hospital service plan cor- 
porations,® nor with respect to certain other nonprofit corporations.’® 

^ Similarly, there is no provision permitting the insurance commis- 
sioner to request the attorney general to bring suit to terminate the 
corporate existence of nonprofit hospital service corporations. On the 
other hand, rules governing chambers of commerce and trading ex- 
changes are considerably more stringent, making it mandatory that 
the attorney general shall by quo warranto initiate proceedings to ter- 
minate the corporate existence, as well as prosecute and enjoin further 
violations.” The provision in the medical service plan bill, together 
with others giving some controls to the insurance commissioner, was 
added by amendment in the Judiciary Committee of the Senate, and 
probably manifests a legislative opinion that some control of such 
corporations by the insurance commissioner was desirable, and that 
some sanction was necessary to make such control effective, That the 
degree of control and sanctions imposed was considerably less than 


1 1 Minn,Stat.l945, sec. 159.04. 

8 2 Minn.Stat.1945, see. 301.06. 

9 2 Minn.Stat.1945, sec. 309.12. 

10 For example, corporations organized to acquire and manage public land and 
provide recreational facilities. 2 Minn,Stat.l946, sec. 310.02. 

11 2 Mlnn.Stat.1945, see. 311.06. 
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that imposed upon some other types of corporations is probably an 
indication of legislative confidence in the sponsors of this act and of a 
desire not to hinder by excessive regulation the full and rapid growth 
of medical service plan corporations. 

In some acts relating to corporations, violations of the provisions of 
the act are made felonies.^® In view, however, of the nonprofit nature 
of medical service plan corporations, of the high ethical standards to 
be expected from the medical profession, of the relatively smaller op- 
portunity for fraud, and of the great public pressure exerted on pro- 
fessional groups, it was apparently believed that making violations a 
misdemeanor would be sufficient in this instance. 

n. STATUTORY HISTORY 

Since this is the original enactment dealing with medical service 
plan corporations, the statute has no history in Minnesota prior to its 
enactment in 1945. 

m. LEGISLATIVE HISTORY 

1. The Minnesota State Medical Association sponsored this act.’^® 
Why did they sponsor it? This act would enable the medical profes- 
sion to devise and operate a plan whereby the persons with average 
incomes could pool their resources in purchasing medical service. It 
was designed to meet this need, but, of course, is applicable to persons 
in the higher income brackets too. The plan which this act visualizes 
not only serves tliis purpose, but it at the same time protects the pri- 
vate interests of the individual doctors. It assures tliat the individual 
shall have complete freedom in choosing any doctor whom he desires. 
It specifically prohibits corporate medical practice. The medical pro- 
fession disfavors any plan involving corporate medical practice or a 
compulsion to he treated by a certain doctor or group of doctors. It 
assures their profession freedom and competition which they feel is 
the only method of maintaining the present high standards of the 
medical profession, and progress of the medical sciences. Yet the 
medical profession sensed that they were not fulfilling their duty to 
the public and that too many people were unable to purchase needed 
medical service To maintain their professional freedom and at the 
same time make their services more available, this act was sponsored 
by the medical profession of the state. 

2. Companion bills were introduced in each house of the legisla- 
ture. The authors of Senate File No. 308 were: Harry L. Wahl- 
strand, W. B. Richardson, and J. V. Weber. The authors of House 
File No. 382 were: Lawrence M. Hall, Roy E. Dunn, A. M. Burnap, A. 
B. Anderson, and Qaude Allen, 


esample, 2 MIiui.StaU946, see. 311.05. 
^ 28 Minnesota Medicine 221, March, 19^. 
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Thfi Minnesota State Medical Association obtained the signatures of 
the above named representatives and senators as authors of the bill. 
Those legislators wore strongly in favor of the bill and very influen- 
tial in their respective houses. Their names on a bill carried much 
weight. They had the leadership and following to see the bill through 
both houses of the legislature, ■ The Minnesota State Medical Associa- 
tion drafted the bill which was introduced in both houses as compan- 
ion bills. 

3 & 4. The Minnesota State Medical Association lobbied for the bill 
and was responsible for its passage. The Insurance Federation of 
Minnesota and the Group Health Association were the two chief op- 
ponents of the bill who lobbied against it. In addition a few insurance 
companies had legal counsel appear before the committees on their be- 
half, but the principal lobbyists pro and con were representatives of 
these three organizations. 

Members of the Minnesota State Medical Association, its legal coun- 
sel, and the authors of the bill advanced most of the arguments for 
the bill. They cited the need for such an organization to equalize the 
burden of medical service among those who subscribed to the plan. 
This was to bo a non-profit organization operated by the medical doc- 
tors themselves. Being nonprofit it could piovide medical care at 
rates more reasonable than rates of insurance companies offering 
health insurance policies. This bill was designed to provide a plan 
which would appeal to and help the average wage earner. All persons 
would be able to subscribe to the plan whatever their risk. Insurance 
companies now only insure the good risks which deprives many per- 
sons in most need of such insurance of the advantage of it. Of course, 
waiting periods would be enforced to protect the corporation from 
fraudulent claims. 

The proponents went on to point out the success of the Blue Cross 
Organization in Minnesota. The medical service plan was designed 
to supplement it — ^the Blue Cross providing hospitalization, and the 
medical service corporation the medical care. At the time this bill 
was under consideration nonprofit medical service plans were in oper- 
ation in 21 states.^* The growth and success of these plans was cited. 
In addition, in a poll taken by the Medical Association it was found 
that 83% of the people of the state favored such a plan.^® 

Furthermore, this pl5Ui would protect the medical practice and safe- 
guard the individual’s right to choose his own doctor. Competition 
and initiative would be retained. 

The lobbyists against the bill advance the argument that this would 
deprive insurance companies — ^free and competitive enterprises — of 
much business. They further contended that insurance companies 
were adequately fulfilling the need and the demand of the public for 
such protection and service at a price within reach of most people 
and that the number of people carrying health insurance was rapidly 

M28 Minnesota Medicine 4T0, June, 1945. 

15 28 Minnesota Medicine 221, March, 1945. 
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increasing. They pointed to similar plans in other states which mot 
with failurej<* In their opinion this was a plan fostered by the medical 
profession to save themselves from socialized medicine and was not for 
the protection and welfare of the average wage earner. 

5. In the House of Representatives the bill met with little opposi- 
tion. It was sent to the Committee on Health and reported out favor- 
ably without any amendments.'-’’ The House passed it by a substantial 
majority in its original form as introduced.'** 

Its passage through the Senate was more difficult. The Senate 
bill was referred to the Committee on Public Health, This committee 
recommended its passage without amendment.'® A futile attempt was 
made to rerefer the bill to the Committee on Insurance.®® This can be 
interpreted as an effort by the opponents of the bill to kill it in com- 
mittee or to amend the bill so as to put the corporations under the 
supervision of the Commissioner of Insurance to the same extent as 
insurance companies. The bill was then referred to the Judiciary 
Committee. It was reported out with recommendations for passage, 
but with the following amendments:®' 

a) In the first sentence of section 2 the words “hereinafter in- 
corporated” were inserted after the word “corporations”. So the sec- 
tion read as follows: “Nonprofit medical service plan corporations 
HEREINAFTER INCORPORATED may be organized under and in 
accordance with the provisions of this chapter by not less than 21 per- 
sons, . . . etc.”. (The amendment is in capital letters.) This 

was inserted to insure that this act would be applicable only to medi- 
cal service corporations coming into existence after the act was passed 
and to leave no doubt that it did not apply to such corporations then in 
being. 

(b) To section 3, subdiv. (g) was added: “. . . all of which 

shall be paid in in cash before the corporation commences business”. 
This subdivision provides that the corporation must have a stated capi- 
tal of not less than $25,000. before commencing business. It was add- 
ed to insure that this $25,000. was not only contracted for, but in the 
form of ready cash. 

c) The following addition (amendment in capital letters) was made 
to section 3: “Articles of incorporation may contain any other provi- 
sions, consistent with the laws of this state, for regulating the cor- 
poration’s affairs, WHICH SAID ARTICLES OF INCORPORATION 
AND ANY BY-LAWS ADOPTED THEREUNDER OR ANY 
ADJENDMENTS THERETO, AS WELL AS THE CONTRACT TO 
BE SOLD TO THE SUBSCRIBERS, SHALL BE SUBMITTED TO 


10 In particular tie Michigan plan which went heavily into debt at first, but has 
since recovered. 

It Journal of the House, Minnesota, 1945, p. 441. 

1* Journal of the House, Minnesota, 1945, p, 710. 

19 Journal of the Senate, Minnesota, 1945, p. 251. 

*0 Journal of the Senate, Minnesota, 1945, p. 650. 

*1 Journal of the Senate, Minnesota, 1945, p. 881.' 
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THE ATTORNEY GENERAL FOR EXAMINATION AND APPROV- 
AL, SO AS TO CARRY OUT THE INTENT AND PURPOSE OF 
THIS CHAPTER.” In the bill as introduced no provision was made 
for the submitting of the articles or contracts to the Commissioner of 
Insurance. It was the desire of the sponsors of the act that this or- 
ganization would be independent of any governmental supervision. 
They argued that it was to be a nonprofit organization, incorporated 
and operated by the sponsors of the bill. There could be no incentive 
to make large profits at the expense of the public. The organization 
was for the welfare of the public. For these reasons the sponsors did 
not see the need for supervision. However, the committee felt some 
need for a check to insure complete protection of the public interest. 
This amendment was therefore made. To further safeguard the pub- 
lic interest, section 13, providing for an annual report by the corpora- 
tion to the Commissioner of Insurance was inserted as an amendment 
by the committee. An amendment was added to section 14 providing 
that the Commissioner of Insurance may request the Attorney-Gen- 
eral to bring an action to terminate its corporate existence if the cor- 
poration “has acted in a manner detrimental and unjust” to the sub- 
scribers. 

d) In the last part of section 6 the following italicized words were 

deleted: “. . . the sum contributed as the working capital of 

such corporation shall be repayable only out of surplus earnings of 
such corporation, and after adeqnate and reasonable reserves to as- 
sure faithful performance of such contracts are pr'ovided for’’ In lieu 
thereof the following was inserted: “ . . . after reserves for in- 

curred claims, unearned subscriber’s payments and a reasonable 
amount for contingencies have been provided and approved by the 
Commissioner of Insurance.” This substitution was made for the pro- 
tection of the public. Note that here again the committee provided 
for approval by the Commissioner of Insurance. Furthermore the 
committee desired that it be made more explicit what provisions are 
to be made financially by the corporations before the working capital 
is repaid. They had in mind the fact that the doctors contributed that' 
working capital and through their control of the corporation might 
provide for its repayment before the subscribing members were fully 
protected financially. 

e) To section 7 was added the following provision: “The names of 
the doctors of medicine belonging to said corporation or enrolled as 
members therein, shall not be printed or listed upon any contracts fur- 
nished to subscribers.” The committee added this amendment to as- 
sure that doctors would not be able to insert their names on the con- 
tracts and through this association with the corporation have their 
individual names and practices advertised. 

These amendments were duly adopted by the Senate®® and also the 
following were adopted by the Senate in Committee of tha Whole;®® 


M .Tom-tial of the Senate, Minnesota, 1946, p. 882, 
83 Journal of the Senate, Minnesota, 1945, p. 906. 
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a) Senator Carr proposed that section 2, line 1 be amended by 
striking the words “Every nonprofit” and in lieu thereof inserting the 
word “Nonprofit”. He further proposed that the word “corporation” 
as used in the original bill in section 2, line 1 be changed to “corpora- 
tions”. The proposed amendments were so passed. These two amend- 
ments were of little significance and merely changed the wording of 
the sentence. 

b) Senator Johnson proposed a third amendment in section 2, line 1. 
This was that the word “shall” after the words “hereinafter incor- 
porated” be stricken and the word “may” be inserted in lieu thereof. 
It was duly adopted. This amendment did create a change in mean- 
ing and made incorporation of nonprofit medical service plan corpora- 
tions under the provmons of this act discretionary. The retaining of 
the word “shall” would have made it mandatory. As it now reads 
the incorporators may incorporate under the provisions of charitable 
corporations act if they so desire. 

The bill was passed by the Senate in this amended form,*"* sent to 
the House of Representatives for their approval and passed without 
any further amendments.*® These amendments were correctly incor- 
porated into the act. 

IV. DERIVATION 

1. The act was not original to Minnesota. Neither was it derived 
wholly from any one other state. At the time it was passed in Minne- 
sota a number of states had similar acts — the first of its kind being 
passed in 1939. But the Minnesota statute is most closely allied to the 
Michigan Medical Service Plan Act passed in 1939.*® At the time the 
Minnesota State Medical Association was drawing up the bill a number 
of member doctors went to Michigan and studied the operation of the 
plan incorporated under the Michigan act. Both of the Michigan and 
Minnesota acts specifically provide for free choice of doctor.*'^' In both 
states the Commissioner of Insurance has the same checks and con- 
trols over the operation of the corporation. However, the Michigan 
act specifically provides that actions against the corporation based up- 
on the physician-patient relationship are barred,*® whereas the Minne- 
sota statute does not. But the Minnesota act specifically forbids any 
contractual relationships between the corporation and the doctors 
“directly or indirectly”.*® This would seem to protect the corporation 
from any suit arising out of the physician-patient relationship. 


Journal of tho Senate, Minnesota, 1945, p. 1009. 

S3 Journal of tRe House, Minnesota, 1945, p, 1165. 

se MicIi,Stat.Aiiiiot., secs. 24.692-24.607, The act Is discussed In Panchulc, Hos- 
pital and Medical Service Plans, 10 MiduState Bar J. 570. 

S’! 1 Minn.Stat.ig46, sec. 169,07 ; Mich.Stat.Annot., see. 24 600. 

*s Mich.Stat.Annot, sec. 24.604, Mr. Panchulc, In his article cited In note 12 
says at page 671; “Conti actual liahility, if any, to the subscriber would have to be 
predicated upon negligence In acceptance for registiation, incompetent doctors oi 
failure and neglect to contract with physicians to render stated services". ’ 

*91 Mtim.Stal.l945, sec. 159.08. 
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'rho Minnesota statute has no tax exemption statute as does the 
Mk'lhiian act.'’® These corporations not being charitable, the sponsors 
ot the Minnesota act saw no necessity or justification for tax exemp- 
tion. 

2. The Michigan statute has had no judicial interpretation. Its 
constitutionality has not been challenged in the courts. This history 
may justify the conclusion that the act was well drafted and that 
there have been no serious difficulties in its application. The medical 
service plan incorporated under the Michigan enabling act has worked 
very satisfactorily, although they went heavily into debt at first.®^ 
There have been no amendments to the Michigan act since it was 
passed in 1939. 

3. Twenty-two states, other than Minnesota, have similar acts.®* 
The statutes (see table attached as appendix.) vary in the degree of 
supervision exercised by the Commissioner of Insurance.®® Chapter 
255 provides for relatively little control by the Commissioner. 

Some states have passed statutes under the provisions of which both 
medical and hospital service corporations may be incorporated or ei- 
ther of them. Minnesota’s act provided only for the incorporation 
of medical service corporations because nonprofit hospital service 
plans had been provided for in the Blue Cross Hospital Service.®-* 

Approximately half of the states having a similar law specify that 
the doctor is to be under some kind of a contractual obligation with 
the corporation — in most instances to perform medical services for 
the subscribei’s. But the Minnesota act specifically foi-bids the cor- 
poration to enter into such contracts and provides that "all such 
matters shall be a matter of agreement directly between the patient 
and the doctor of medicine selected by the patient to treat him.” 
This provision assures the patient freedom to seek the services of any 
licensed medical doctor, 

4. No cases were found interpreting the Minnesota statute nor 
any similar statute of another state. 

V. CONSTITUTIONALITY 

1. There is no question concerning the constitutionality of the 
act from a substantive viewpoint. The act does not deprive any per- 
son or persons of life, liberty, or property. Therefore, no question 
of due process is here involved. It does not in any manner impair 


30 Mlcb.Stat.Annot., sec. 24,605. 

3128 Minnesota Medicine 470, Jnne, 1945. 

3» See tables attached as appendix listing those states (including Minnesota), the 
citations to their respective statutes, and the most important features of each 
statute. 

33 It might he mentioned at this point that shortly after the hill no-w under dis- 
onssion was introduced another bill was introduced enabling the incorporation of 
nonprofit medical service plans, but providing for a very considerable amount of 
control by the Commissioner of Insurance. 

34 2 Minn.Stat.1945, secs. 309.10-309.17. 

35 1 Minn.Stat.1946, sec, 169.08. 
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the obligation of contracts. As has been brought out above the 
Minnesota act specifically insures complete freedom of choice of doc- 
tor and there is no contractual obligation between the doctor and 
the corporation. 

2. From a procedural or legislative viewpoint there is no ques- 
tion of the constitutionality of this act. Its passage through the 
legislature was in compliance with the procedural requirements of 
the Minnesota Constitution. The bill was read on three different 
days as required by the Constitution.^’ It was passed by a majority 
of both houses and the vote recorded in the journals.®® The bill was 
properly enrolled and upon passage signed by the presiding officers 
of each house and sent to the governor for his signature. 

The act is not special legislation within the meaning of and pro- 
hibited by Art. IV, sec. 33 of the Constitution. The effect of judicial 
interpretation is that Sec. 33 forbids special legislation only on the 
subjects therein particularly enumerated, and the subject of this 
act is not one of those enumerated. But even if it were this would 
not be special legislation as its application is general: it applies equal- 
ly to all persons who can comply with its prerequisites. Only medical 
doctors can by its terms organize a medical service plan under the 
provisions of this act but this classification is germane to the pur- 
pose of the act. There is no question of uniformity of application 
and operation. 

3. No constitutional problem has been raised in any state having 
similar statutes, so far as can be determined. A search has been 
made for cases dealing with the statutes listed in the appendix. Refer- 
ence has been made to annotations of the statutes where available, 
to Shepard's Citations where state citators are available, and in all 
cases to the tables of Statutes Construed contained in the regional 
reporters of the National Reporter System. No cases were dis- 
covered. A further search was made for cases or opinions of the 
attorney general construing the Minnesota statute relating to non- 
profit hospital service plan corporations on the theory that such 
constructions would have persuasive effect by analogy. No such 
cases or opinions were found, however. 

4. The title of the act appears to conform to Art. IV, sec. 27 of 
the Minnesota Constitution. The law seems to embrace only one 
subject, and that subject seems to be clearly expressed in its title, but 
maybe the title by specifying in greater detail than is necessary the 
objects of the act will have to be amended in a statute that later 
amends its substantive details. 


3* See sec. IV, suRdir. 3 of this paper. 

31 Minnesota Constitution, Art. IV, sec. 20. 
38 Minnesota Constitution, Art. IV,' sec. 13. 
3» Minnesota Constitution, Art. IV, sec. 2L 
““t 1 Minn.Stat.1945, sec, 159.02. 

84 2 Minn,Stat.l945, secs. 309.10-309.17. 
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VI. SUBSEQUENT HISTORY 
The act was in no manner affected by the 1947 legislation. 



Rbad & MacDonald U.O.BXieq.— 12 
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(iii) Pressure of Organized Interests and Public Opinion 

NOTE— IMPROVING TLEE LEGISLATIVE PROCESS: 

FEDERAL REGULATION OF LOBBYING 

C6 Tale L..7. 304 (1947). 

In a world in which the center of political gravity is shifting from 
legislature to executive the Legislative Reorganization Act of 1946 1 
represents an attempt by Congress to reassess and strengthen its posi- 
tion as an integral part of representative government.® Congress has 
recognized the need for reorganizing and streamlining the decision 
making process if it is to recapture its position as the dominant pol- 
icy determining branch of government. Reformation of the stand- 
ing committees,® increased use of governmental experts,* higher sal- 


I Pub.L.GOl, 70th Cong., 2nd Hess. (Aug. 2, l!MG) (hcveufter cited by section only). 
The Act is the product of the -lolnt Committee on the Organization of Congress, of 
which Senator IjaPollette (Wls.) was chairman and Itepreseutatlve Monroney 
(Okla.) Tlce-chaivman, 

» "Our committee vvas created in response to a widespread congressional and 
public belief that a grave constitutional crisis exists in which tlie fnie of reiiro- 
sentative govornmont itself is at stake. Public affairs arc now hnndlod by a host 
of administrative agencies headed by nonelected officials with only cnstial overeiglit 
by Congress. The course o£ events has created a breach between government and 
the people. Behind our inherited constitutional pattern a new poUUcal order has 
arisen which constitutes a basic change in the federal design. Meanwliile, gov- 
ernment by administration is the object of group pi-essures which wualtcn its pro- 
tection of the public interest. Under these conditions . . . the time is ripe 

for Congress to reconsider Its role In the American scheme of government and 
to modernize its organization and procedures.” Sen. Rep. No. 1011, 70th Cong., 2ncl 
Sess. (1916) 1, The Joint Committee made recoinniendntions for congressional re- 
organization In this report. A subsequent report was submitted discussing tlic Act 
as drafted by the committee with the assistance of the Offloe of ].,egislative Counsel. 
.See Sen. Rep. No. 1400, 79th Cong., 2ud Sess. (19-10). Both reports will hereafter 
be cited by number only. 


3 Sections 102, 121. The 33 standing committees of the Senate and the 48 stand- 
ing committees of the House are reduced to 15 and 19 respectively, thus eliminating 
many repetitive and overlapping functions previously performed. Regularization 
of committee procedure in respect to hearings, meetings, and record-lceeping as well 
as definition of committee powers are all provisions designed to make more efficient 
utilization of both time and personnel. An unavoidable weakness of these sections 
is that they have only the force of Rules of the re-spective houses, and either may 
revoke provisions applicable to it. Opposition of legislators with vested lnterest.s 
in former committees may result In the mushrooming of new standing conimitteca 
over a period of time. Althougii there is no indication that the number of stand- 
ing committees will be increased by the 80th Congress, a growth in the number of 
special committees might also vitiate these provisions. 

„ t „^PP«>prlations to the Legislative Reference Bureau 

ana the Office or Ijegislative Counsel arc to he iucreased from S19S.OOO to STsn fWY) 
and 000 to $260,000 respectively in the hope that tbe^ se?^l!es wWbe^^^^^ 
both in the quality of their work and in the number of legislators served Other 
provisions provide for the employment of four experts to advise each standing 
co^ittee and improved clerical aid; The original bill went even further In pro- 
viding for an administrative assistant for each congressman and the establishment 
of an Ofiice of Congressional Personnel designed to end the so called patronage 
tem S. 2177, 79th Cong. 2nd Sess (1946) §| 201. 204. OpposMon to ^of 

mcTa a pollfacal bonanza prevented their becoming a part of the Act See 02 Cong. 


EaiAb & IdAcDoNALD U.O.B.Liia. 
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aril's lor members,'* prohibition of private legislalion,® regulation of 
lobbying activities arc all methods of improving the intelligence 
function of government so as to increase the probability of rational 
legislative decision. 

The provisions of the Act which i-egulate lobbying arc, therefore, 
to bo regarded as one element In a larger scheme to improve present 
polilical processes. Democratic political theory assumes that ra- 
tional decision can best be reached after hearing and evaluating the 
interests of the component members of society. These interests are 
in theory expressed by individuals through the medium of their elect- 
ed representatives in the legislature. Election of these representa- 
tives on a geographical basis overlooks the fact that individuals iden- 
tify their interests not only with a state or political subdivision, but 
more importantly with a business, economic, social, or fraternal 
group. Technological advances in communication and transportation 
have facilitated group interests which are no longer confined within 
political boundaiies. The failure of the Constitution to provide for 
group representation, the decline of the political party as a prompter 
of opinion and policy, the intrusion of government into virtually all 
liolds of economic activity, and the increasing complexity of modern 
legislative problems have led to the development of a powerful extra- 
legal machinery for achieving group aims. Today legislation is the 
result of a compromise between these conflicting group interests, but 
survival of geographical representation largely obscures the function- 
al basis for legislative action. 

Two groups have advanced remedies designed to reconcile the ex- 
isting fact situation with polilical theory. The first seeks a means 
by wliich group interests can be fitted into the formal pattern of gov- 
ernment, a system of functional representation as a substitute for, or 
supplement to, existing political institutions.® On the other hand, a 

s Section 601. The original bill proposed a flat 515,000 salary but this was amend- 
ed In the House to include only a $2,600 Increase and continuance of the previous 
$2,600 tax-exempt expense allowance. 

0 Section 131. The provisions of Title rv (Federal Tort Claims Act) which trans- 
fer adjudication of tort claims from Congress to the federal courts or, In minor In- 
stances, to the administrative agency involved and Title V (General Bridge Act), 
which eliminate the necessity of Congressional approval for the construction of 
bridges over navigable streams, are complementary to the ban on private legislation. 

1 Section 301 et seR. Section 301 provides that Title III of the Act may be cited as 
the Federal Kegulatlon of Lobbying Act. See Comment (3947) 47 OoI.L.Rev. 96. 

8 Proposals for functional representation have never been as well received In the 
United States as in Europe, Political scientists have suggested constitutional revi- 
sions designed to eliminate the geographical system. See, for example, MacDonald, 
A New Constitution for a New America (1921), But practical efforts have been 
limited to proposals for advisory councils to represent economic interests as a 
supplement to geographical representation. In 1031 Senator LaFollette introduced 
a bill embodying this concept in Congress. See S. 6216, 71st Cong,, Srd Sess. (1931). 
such a body to advise the executive was suggesled by President Hoover’s ResGavch 
Committee on Social Trends, Recent Social Trends in the United States (1033). 
Pressure groups, notably tlie National Lumber Manufacturers Association and the 
United Steelworkers (CIO), have expressed approval of the idea. Statement of 
Robert K. Lamb, Hearings before the Joint Committee on the Organization of 
Congress pursuant to H. Con, Res. 18, 79th Cong., 1st Sesg. (1936) 1013. 

Parliaments of industry or advisory councils have been widely adopted in Europe. 
Results in these countries have not, however, indicated that a form.al joining of 
politics and economics is an effective solution to the problem of pressure groups. 
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second group regards the problem or representation as subordinate 
to a rationalization of the whole legislative process. Their emphasis 
is upon administrative efficiency, extension of federal research and 
information services, increased governmental planning, and bringing 
“lobbying” activities into the open. It is this view which Congress 
has espoused in the Reorganization Act.® 

The Problem 

If lobbying is defined in its broadest terms as any attempt by in- 
dividuals or groups to influence governmental decision, it is apparent 
that in some form it inheres in all government.^ American history 
is fuU of examples of legislation passed at the instance of, and for 
the benefit of, special interests.^'- But lobbying today is both qualita- 
tively and quantitatively a different problem from lobbying in the 
past. Whereas the old-style lobby, confined almost entirely to rep- 
resentatives of business interests, operated secretly and depended for 
its success upon personal solicitation of legislators, often accompanied 
by corruption, such methods are largely obsolete today.^^ Modern 
lobbyists, or legislative agents, act on behalf of almost every con- 


Herring, Legalized Lobbying In Europe (1030) 31 Current History 017- For more 
general diseussioiia of groupism see Cole, Guild Socialism Restated (1920) ; Dnguit, 
Law In the Modern Slate (1919) ; Laskl, (Jrammar ol Polities (1925) ; Wallas, Tim 
Great Society (1914). 

0 A full discussion of tho congresslO'nal reorganization Is found in Galloway, Con- 
gress at the Crossroads (1948). Dr. Galloway was advisor to the ,1olnt committcsi' 
which drafted the bill. See also, Report of the Committee on Congress of tlu' 

. American Political Science Association, The Reorganization of Congress (1946) ; 
.Simmons, Reorganization of the Federal Government (1945) 31 A. B. A. .1, 83. 

10 In general see Blalsdell, TNEO Rep., Economic Power and Political Pressure, 
Monograph No. 28 (1941) ; Chase, Democracy Under Pressure (1946) ; Crarvford, 
The Pressure Boys (1039) ; Henung, Group Representation Before Congress (1020) ; 
Lobby, (0 Encyc. Soe. Scienoes 505 (1933); Boeckel, Regulation of Congressional 
Lobbies (1928) 1 Ed.Bea.Rep. 207 ; Brewer, Congressional Lobbying (1040) 1 id. 317 ; 
Logan, Lobbying (1029) 144 The Annals (July Supp.) ; Pressure Groups and Propa- 
ganda (1935) 179 id., passim. More specialized studies which throw light on the 
pressure group problem oi'e Schattschneidor, Politics, Pressures and the Tariff (1935) 
and Zeller, Pressure Polities in New York (1937). 

11 See Merriam, American Party System (1923) 113 et soq. ; Odegard, Lobbies and 
American Legislation (1930) 31 Current History 690, 692, A recent study of 90 
major laws disclosed that pressure groups were important In securing passage in 
eyery case, and that seven of these haws were In effect enacted by pressure group.?, 
both the President and Congress subordinating their views to those of powerful 
lobbie.s. Chamberlain, The President, Congress, and Legislation (1946) 61 Pol.Sei.Q. 
42, 40, 

IS Discussions of the old-style lobby are found in Herring, op. cit. supra note 10, 
at 30-10; Boeekel, supra note 10 at 211-14; 2 Poore, Perley’s Reminiscences (1S8G) 
315 et seq. Occasionally the corruption resulted in a national scandal such as that 
whicli accompanied the operations of Cornelius Wendell, creator of the infamous 
“whiskey ring" during the administration of President Grant. The investigation 
of the Credit Mobllier in 1872 likewise revealed distribution of stock, free passe.?, 
telegraph and express franks to members of Congress. The old lobby center was 
Pendleton’s Game Rooms, the “Hall of the Bleeding Heart,” on Pennsylvania Ave- 
nue, where bribes were passed to impecunious legislators in the form of card win- 
nings. Corrupt practices are still occasionally resorted to today. See the revela- 
tions of the activities of Robert Smith by the Black Investigating Committee, dis- 
cussed in 27 Time (Mar. 30, 1936) 15-16, and the more recent disclosures of the 
Mead Committee Investigation of War Contracts, N. T. Times, July 18, 1946, p. 1, 
eoi. 6. The greatest temptation to resort to bribery seema to be found in the 
awarding of contracts by governmental agencies. 
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ceivablo business, economic, and social group, generally operate 
openly and frankly,^'* and rely upon public opinion, real or stimulated 
through judicious use of publicity and propaganda, to compel legis- 
lative action. 

Fundamental reasons for the transition from old to new lobby are 
to be found in the same considerations which have given rise to de- 
mands for functional representation!® As the technological barriers 
to group organization on a national scale have been removed, the 
common interests of workers, farmers, professional men and social 
reformers have led each to strive to participate in governmental deci- 
sions. Increased public scrutiny of the legislative process, a conse- 
quence of the growth of radio and press services, has made legisla- 
tors more conscious of the force of public opinion. Pressure groups 
with large memberships are an effective threat to an elective office 
holder through the votes they control and the large segment of pub- 
lic opinion they represent; those with a smaller popular base can 
secure legislative consideration of their proposals only by stimulating 
or feigning public approbation. 

Legislative investigations aimed at disclosing the extent of lobby- 
ing practices bear striking testimony to the effectiveness of utiliza- 
tion of mass channels of propaganda provided by the newspaper, the 
radio, the school, the theater, and the church. Pressure can be 
brought on legislators by publicity campaigns designed to prompt 
constituents, within or without the pressure group, to bring influence 
to bear by writing letters or sending telegrams; at election dates, can- 
didates, regardless of party affiliation, considered favorably disposed 
toward group interests can be supported by the organization; or 
public opinion can be skillfully moulded to identify the public interest 
with legislation favored by the group. 

To supplement these indirect methods of influencing legislation 
most pressure groups maintain a Washington expert, and a technical 
information service. The expert, or lobbyist, makes the group’s views 


13 Estimates as to the number of lobbyists in Washington vary widely. One writ- 
er puts the numbei' at 6,000. Crawford, op. cit. supra note 10, at 3. A more con- 
servative figure is 400, a number of which are ineffective. See Herring, op. cit. supra 
note 10, at 276-83; Blaisdell, op. cit. supra note 10, at 197. The list comiiiled by 
Herring in 1029 was used as the basis for TNEC compilation in 1040 and found 
substantially accurate. But various Washington correspondents estimate the num- 
ber to have doubled during the war. See Brewer, supra note 10, at 322, n. 10 ; 
Mechling, Washington Lobbies Threaten Democracy (1946) 22 Va.Q.Eev. 321. 

14 Since the power of modern pressure groups depends on the number of votes they 
control and their influence on public opinion there is little to gain from concealing 
their Identity. For this reason many lobbyists, who represent groups with a large 
popular base, favor registration laws which will eliminate the “fake” lobbyist who 
represent non-existent groups. Furthermore, ofilcial recognition of their activities 
may serve to enhance their prestige. See Logan, supra note 10, at 73. 

15 Other reasons advanced are (1) Reform of the House Rules in 1911 ; (2) Adop- 
tion of the practice of open committee hearings ; (3) Direct election of Senators pur- 
suant to the 17th amendment; (4) The lobby investigations of 1913. Herring, op. 
cit. supra note 10, at 41-6. Much of the old-time corruption may have been trace- 
able to the system of closed committee hearings. See Wilson, Congressional Gov- 
ernment (1886) 189-90. 

[Footnotes 16 to 62 are omitted. Ed.] 
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known to legislators either through direct contact, testimony before 
coinmittees or the submission of written statements, often carefully 
documented by highly paid legal counsel. He undertakes to provide 
extensive factual surveys to support his position, analyze legislation, 
draft bids, or perform any other service the congressman may de- 
sire. In addition he keeps the organization posted on the status of 
bills in committee or on the floor which may affect the group. 

Even if no practical or constitutional difficulties were encountered, 
few observers today would advocate the abolition of pressure groups 
or forbid the activities of lobbyists. In addition to providing an un- 
official form of functional representation, pressure group activities 
which publicize the legislative process, focus attention upon the vot- 
ing records of congressmen, and keep the public informed as to the 
content and significance of legislative proposals are desirable in a 
democracy. The expert analysis of bills made by the competent lob 
byist before congressional committees, and the link he provides be- 
tween legislators and a large segment of the public may well improve 
the quality of legislative decision. While the larger and more cohesive 
the interest represented the more justification can be found for its 
activities, it remains true that the smallest minority has a right to 
bo heard. It is hopeless to classify lobbies in terms of “good” or 
“bad”, i 0 ., those which concern themselves with what they conceive 
to be the public welfare and those which work for the direct inter- 
ests, usually economic, of their membership. All lobbies identify their 
interests with those of the general public and may, in particular situa- 
tions, be justified in doing so. The danger to rational legislative deci- 
sion lies not from hearing the claims of organized groups, but from 
inability to determine when those claims legitimately represent the 
welfare of the general public. This difficulty stems from the igno- 
rance of legislators amidst the growing complexity of governmental 
functions, the unequal power of pressure groups, and the abuses which 
have survived the old lobby or arisen in the new lobby. 

The evils disclosed by legislative investigations of lobbying fall 
roughly into two categories: (1) activities which leave the public 
and legislators with inadequate or unbalanced information on which 
to make decisions; and (2) activities which coerce or corrupt legis- 
lators. 

Pressure group propaganda aimed primarily at influencing the 
public is often characterized by misrepresentation or distortion of 
fact, made more effective by concealment of source. When the source 
of a statement is undisclosed, or appears nonpartisan, legislators and 
the public, ignorant of motivation; camiot evaluate possible bias. Spe- 
cial interests have often created a favorable climate of opinion by such 
questionable practices as controlling newspaper editorial policy by 
placement or withdrawal of advertising, sending “canned copy” to 
country presses; hiring radio commentators and columnists to ex- 
press favorable views, educators to write textbooks, and speakers to 
address dubs, schools, and churches without revelation of the con- 
tract of employment. 
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While most lobbyists admit their affiliations, many are prone to 
exaggerate the size and cohesion of their membership, and sometimes 
work for interests other than those they claim to represent. Often- 
times one gi’oup will serve as a “front” for another, disguising the 
partisan nature of the views it advocates; some lobbies of this type 
exist on paper only. The forces of group opinion can be magnified 
by instigation of letters, telegrams, and phone calls to congressmen 
which, though the sole creation of a special interest group, create 
a false impression of opinion in the legislator’s home district. 

Activities which coerce or corrupt congressmen are a hangover 
from the old lobby, and, though of lesser importance, are occasionally 
resorted to. Included in this category are such crude devices as 
bribery, threats, and promises of financial security, as well as the 
subtler techniques of social pressure. 

Public Utilities — Case Study 

The extent to which pressure groups engage in all forms of lobby- 
ing activities is well illustrated by the tremendous campaign of the 
public utility companies against government regulation or owner- 
ship. The investigation by the Federal Trade Commission in 1928-9 
uncovered the expenditure of millions of dollars in a propaganda and 
educational program that achieved such proportions that the FTC 
was forced to conclude “that no campaign approaching it in magnitude 
has ever been conducted except possibly by governments in war- 
tune.” 

The campaign was carried on under the direction of a Joint Com- 
mittee of National Utility Associations which laid down the policy 
for twenty-eight state utility committees. Every effort was made to 
win newspapers to the Utilities viewpoint and techniques included 
placement of huge advertising contracts, social favors to editors and 
entertainment of newsmen, wide distribution of pamphlets and “clip 
sheets.” An annual expenditure of over thirty million dollars a year 
in advertising proved an effective weapon. Financial support to news 
and editorial services, without disclosure to the public, also aided in 
achieving general newspaper support. Articles written by state pub- 
licity directors were placed in newspapers imder the names of prom- 
inent men who had no apparent connection with utility interests. 

A program of close cooperation with schools was likewise inaugurat- 
ed so as “to fix the truth about utilities in the young person’s mind 
before incorrect notions become fixed there.” Friendly relations were 
cultivated with educators who were paid salaries during vacations tc 
“learn the public utilities business at first hand.” Funds for re- 
search were made available to institutions. Textbooks representing 
a viewpoint favorable to utilities were introduced in public schools 
and supplemented with pamphlets prepared by the state commit 
tees. 

Public speakers representing the utility position made speeches be 
fore all types of audiences which were often later carried by new? 
papers as news stories. The rather narrow popular base of the grouj 
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was widened and made more effective by increased sale of stock 
throughout the country. 

Amidst this publicity campaign highly paid Washington representa- 
tives were busy contacting congressmen and exerting pressure on 
influential government officials. Such activity reached its height 
immediately prior to the vote on the Public Utility Holding Company 
Act, in opposition to which the utility lobby spent over four million 
dollars. Ex-legislators were employed to influence their former col- 
leagues, aid of the social lobby was enlisted, and a deluge of tele- 
grams, sent without the knowledge or consent of the signers, swamped 
wavering congressmen. It was this latter practice that moved Con- 
gressman Driscoll to inaugurate the subsequent investigation of the 
lobbying activities connected with the Holding Company BUI. 

Passage of the Bill did not put an end to pressure group opposition 
which merely shifted its primary target from legislature to courts. 
Literally dozens of suits were filed by utility companies alleging the 
unconstitutionality of the Act. Similarly the competition offered by 
government through the Tennessee Valley Authority was widely 
fought in the courts. 

Today the fight against rural electrification projects goes on apace. 
On March 11, 1946, Speaker Rayburn called the attention of Con- 
gress to the fact that the Capitol was “seething with utility lobbyists” 
out to kill rural electrification and public owned power in general. 
The National Association of Electric Companies has spent $192,000 
on lobbying activities between August 2 and October 15, 1946. Its 
principal lobbyist receives a salary comparable to that of the Pres- 
ident of the United States. 

The methods of influencing legislation used by the Public Utilities 
lobby are employed to a greater or lesser extent by all national pres- 
sure groups. The problem of lobby regulation is not one of curbing 
the activities of a single, or even a few, special interests. It is, rather, 
the problem of insuring rational decision when legislators, and the 
public, are bombarded from all sides by the demands of hundreds 
of organizations. Solution to this problem does not necessarily re- 
solve itself into a choice between suppressing such propaganda or al- 
lowing it to flourish. Exposure of lobbying activities to informed 
criticism through disclosure of the source of apparently disinterested 
statements is one method. Tlie effectiveness of such publicity is well 
illustrated by the passage of the Public Utility Holding Company Act 
after discovery that the bulk of the opposition came from trumped-up 
Utility propaganda. 

State Regulation op Lobbying 

While the Federal Regulation of Lobbying Act represents the first 
federal statute passed with the end of bringing; lobbying activities into 
the open, it has precedent in a number of state laws. In addition to 
the universal prohibition against giving, offering, or receiving bribes, 
thirty-five states have enacted statutes aimed at limiting lobbying 
_K. — „ +v,«,o c+a+,itpQ. while differine in their soecific orovi- 
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sions, proceed on the common principle that undesirable activities 
can best be controlled, not by prohibition, but by publicity. 

The most frequent requirements of state laivs are (1) registration, 
(2) filing expense accounts, and (3) prohibition of contingent com- 
pensation. The more comprehensive laws require registration of 
both the individual lobbyist and his employer with a governmental 
agency, usually the Secretary of State. Registration statements 
often include, in addition to name and address, specification of the 
legislation promoted or opposed, but here a very general answer 
suffices. Several states, following the pattern of the Massachusetts 
statute, make a distinction between “legislative agent” and “legisla- 
tive counsel,” but this differentiation appears to serve no functional 
purpose. 

In seventeen states the employer and lobbyist must also file de- 
tailed statements showing the amounts received and expended in 
promoting or opposing legislation, including an affidavit as to the 



The table is adapted from Zeller, State Remlation of Legislative Lobbying in 5 
■Council of State Governments, The Book of the States [19-i4) 161, 166-6. 
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agent’s salary. These expense accounts aro usually submitled from 
one to four months after the close of the legislative session and are 
open to public inspection. 

The frequent provision forbidding compen-sation which is contingent 
upon the success of the lobbyist in attaining the desired legislation is 
merely legislative condemnation of a contract which courts have long 
regarded as opposed to the public interest and unenforceable. 

A major weakness of all state statutes is the lack of adequate en- 
forcement provisions. Although criminal sanctions are imposed for 
violation of the registration requirements, no special agency is 
charged with investigating either the accuracy or inclusiveness of 
the registration lists and financial statements. That Attorneys Gen- 
eral have exhibited no particular desire to bring actions except in 
the case of flagrant violations accompanied by wide publicity is in- 
dicated by the wide variation in the number registering from state 
to state and year to year, and the absence of entries of large sums 
in expense accounts. A conclusion that the law is broken with im- 
punity is inescapable. 

The failure of states to regulate pressure group activities success- 
fully has often been attributed to lack of a specific statutory defini- 
tion of “lobbying.” Legislators drawing up state laws appear to re- 
gard lobbying as limited to the old methods of face-lo-face persua- 
sion with its accompanying graft and con'uption, and give inadequate 
consideration to modern propaganda and publicity techniques. Even 
the most comprehensive laws emphasize the activities of the lobby- 
ist rather than the pressure group he represents. This interpretation 
is most clearly indicated when statutes use such expressions as “to 
personally influence,” “privately or secretly attempt to influence,” 
or “improperly influence” to define lobbying practices. Not only 
the phraseology of the acts but their total divorcement from such 
analagous problems as corrupt election practices, improvement of leg- 
islative information services, and functional representation indicate 
that these statutes were directed at what was conceived to be an 
isolated evil which needed regulation. The failure, therefore, lies 
not merely in the inadequacy of statutory language, but in the more 
basic fault of which lack of precise definition is a manifestation; the 
inability of state legislatures to see pressure group regulation in its 
relation to the whole decision-making process. 

Provisions op the Act 
Legislative Background,: 

Just as the impetus to state legislation came from the disclosures 
of the Armstrong Committee’s investigation of New York insurance 
companies in 1905-6, the most serious attempts at federal regula- 
tion have followed revelation of lobbying activities by the N.A.M. 
in 1913 on proposed tariff legislation, and by the public utilities in 
1928 and 1936. Bills introduced by Senator Caraway in 1928 and 
Senator Black and Representative Smith in 1936 passed their re- 
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spoctivo houses but did not meet with the approval of Congress. 
Their failure of passage has usually been ascribed to congressional 
fear of interference with the constitutional right to petition and op- 
position of lobbyists to registration requirements. To this might be 
added a belief by congressmen that they are not susceptible to group 
pressures. 

The report of the House committee in 1913 defined lobbying as 
the “activities of a person or body of persons seeking to influence 
Congress in any way whatever” and this broad definition has been 
incorporated directly or indirectly in subsequent bills. But despite 
tlie broad possibilities of such a definition, none of the afore-men- 
tioned legislative proposals showed any attempt to deviate from the 
rather narrow conceptions embodied in state statutes. The Caraway, 
Black, and Smith bills focused their attention upon the activities of 
the Washington representatives rather than the pressure groups 
themselves, and were particularly concerned about the lobbying of 
specious organizations. Senator Black's investigation of airmail con- 
tracts prompted him to expand the Caraway proposals to include 
lobbying before administrative agencies. 

Although the wording of the 1946 Act is almost identical with that 
of its predecessors, there is evidence that the views of the present 
Congress towai’d lobbying are significantly broader than those of 
the past. The Act studiously avoids use of the word “lobbying” and 
the committee ' reports refer to the activities of “pressure groups” 
and their “agents,” emphasis being given to the activities of the 
former. 'The unfortunate identity of language between the instant 
Act and the Black and Smith bills is not solely explicable in terms 
of congressional intent; it is attributable largely to the speed which 
marked the drafting of the Reorganization Act, the indifference 
with which legislators regarded the lobbying provisions, and the 
political expediency of avoiding too sharp a break fx’om past at- 
tempts. 

The clearest indication that the Lobbying Act represents a more 
mature congressional view of the pressure group problem is provided 
by its enactment as part of the Reorganization Act. The fact that 
it does not come as the result of demand for restrictive regulation 
following an expose by a congressional committee is further proof 
that Congress intended more than elimination of some of thp more 
obvious abuses of the right to petition. A proper evaluation of the 
'Act can only be made if it is regarded as an initial step toward solu- 
tion of the problem of fitting the activities of organized groups into 
existing patterns of government. 

The structure of the Lobbying Act indicates its composite origin. 
Section 308, a slightly modified version of the Black Bill, relates to 
the activities of those engaged in lobbying for pay. Sections 303, 
304, and 305, modeled after the Smith proposal, cover the financing 
of lobbying through solicitation of contributions, or expenditure of 
funds, to influence legislation. Section 307, also from the Smith 
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Bill, is a catch-all provision defining persons to whom the Act ap- 
plies. 

As in the analogous state statutes, the law establishes require- 
ments for registration and provides for public disclosure of pressure 
group activities. But the vagueness of its provisions and the absence 
of any attempt to define directiy the activities it seeks to regulate 
has led to much confusion as to who must register or file financial 
statements under the terms of the Act. The refusal of the Attorney 
General to render an official interpretation has left individuals and 
organizations the obligation of deciding for themselves whether or 
not the law is applicable to them. 

Registration of Professional Lobbyists: 

Section 308(a) provides that “Any person who shall engage him- 
self for pay or for any consideration for the purpose of attempting 
to influence the passage or defeat of any legislation . . . shall, 

before doing anything in furtherance of such object, register with 
the Clerk of the House of Representatives and the Secretary of the 
Senate. . . .” Although “person” is defined elsewhere to in- 

clude both individuals and groups, it seems clear that this section 
refers primarily to the individual lobbyist or legislative agent. 

Certain exceptions to this provision should be noted. It does not 
apply to (1) persons who merely appear before a committee and “en- 
gage in no other activities to influence legislation”; (2) public of- 
ficials acting in their official capacity; (3) newspapermen “acting 
in the regular course of business”; and (4) persons now required to 
report under the provisions of the Corrupt Practices Act. 

Construed by itself. Section 308 sets up two conditions which must 
be satisfied before a person need register; he must be employed by 
another for a valuable consideration, emd the purpose of the employ- 
ment must be to influence legislation. But a difficulty arises as to 
whether this section, as well as the section which requires the or- 
ganization to file an expense account, can be read alone or must be 
construed in the light of Section 307 which reads, in part, as fol- 
lows: 

“The provisions of this title shall apply to any person who . . . 

directly or indirectly solicits, collects, or receives money or any other 
thing of value to be used principally to aid^ or the principal purpose 
of which person is to aid, in the accomplishment of any of the fol- 
lowing purposes: 

“(a) The passage or defeat of any legislation by the Congress of 
the United States. 

“(b) To influence, directly or indirectly, the passage or defeat of 
any legislation by the Congress of the United States.” (Emphasis 
supplied.) 

An interpretation of the Act which regards this section as qual- 
ifying all others would appear to have the support of legislative in- 
tent. On the floor of the House it was referred to by a member of 
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tho Committee as containing “the gist of the anti-lobbying provisipn.” 
Fui’thermore, unless this section is read literally as restricting the 
application of the Act, the phraseology in italics above is surplusage 
and serves no useful purpose. 

The superimposition of the language of Section 307 upon that of 
308 loaves a third condition which must be fulfilled before registra- 
tion is required: not only must the person be engaged for pay to in- 
fluence legislation, but this must also be his principal activity. Al- 
though it is probable that most of the professional lobbyists in Wash- 
ington could meet all three of these conditions and be required to 
register, there are at least three fairly common fact situations which 
may cause difficulty. 

The first, and quantitatively the most important, of these situa- 
tions is the case of the Washington lawyer, or law firm, who is re- 
tained by a special interest group or corporation to advise on pend- 
ing legislation, render opinions as to its effect and construction, and 
possibly to draft biUs which the group will submit to Congress. This 
work may be part of a large law practice. 

The second situation is that of the officer of a corporation whose 
general duties have no reference to legislative matters but who comes 
to Washington to oppose a specific bill which may adversely affect 
the interests of his firm. He speaks to congressmen, testifies before 
committees, and distributes literature. Immediately after the pas- 
sage or defeat of the bill he returns to his usual duties. 

The third problem is that presented by the member of a group 
who comes to Washington to testify before a committee, distributes 
literature to congressmen, and takes his local Representative to din- 
ner. The group pays his expenses but nothing more. 

It is probably that the lawyer would not have to register. Al- 
though the phrase “influencing legislation” is a broad one, it is not 
within the legislative intent to include activities of counsel who mere- 
ly perform advisory functions.** 

The corporate officer would, on the other hand, have to register 
before he undertook to engage in such typical lobbying activities. 
He might, of course, argue that he was not employed to influence 
legislation and that this was not his principal activity. But it is rea- 
sonable to assume that at least part of his corporate duties are of 
this nature and thus part of his compensation is derived for such 
activities. He is acting in his official capacity and not as an individual 
since it is the interests of the corporation which are affected by the 
pending legislation. Likewise, it is apparent that tho word “prin- 
cipal” can be defined only if given a time reference. Although over 


63 Many state statutes specifically exempt lawyers who do not personally ap- 
proach legislators and confine their acU'vities to interpreting and analyzing legisla- 
tive proposals. Even in the absence of statutory exemption analogous state laws 
have been deemed inapplicable to attorneys engaged in a purely advisory capacity 
See (1037) 26 Op. Att’y Gen. (Wise.) 183-4. 

[Footnotes 64 to 88 are omitted. Ed.l 
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a long period of time his principal activity may be with other cor- 
porate affairs, nevertheless his principal activity during his Wash- 
ington stay is representing the corporate interest before legislators. 
This same rationale would apply to the lawyer in the first example 
if he went beyond interpreting legislation and approached congress- 
men, or if he himself submitted the drafted bill to a member of the 
legislature. 

The representative of the interest group in the third illustration 
would not have to register. Although he meets the requirements 
of “influencing legislation” and “principal activity,” he is not engaged 
for pay. The intent of Congress was not to limit in any way the 
individual’s right to petition and was aimed only at professional lob- 
byists. If the compensation were merely actual expenses, it would 
not meet this test of employment for consideration, but if the sum 
given should substantially exceed expenses, he would have to reg- 
ister. 

It may be difficult in any given case to determine just what con- 
stitutes “influencing legislation.” The Act is indefinite in this re- 
spect and, since criminal statutes must define prohibited acts with 
certainty, this indefinitencss might make it technically defective. It 
is more likely, however, that courts will construe the provision strict - 
ly and require proof of actual intent on the part of an organization 
or individual to promote or defeat passage of a definite legislative 
proposal. Sufficient intent might, for example, be indicated by the 
presence of a legislative progi’am endorsed and advocated by the 
group or its representative. 

Filing of Expense Accounts: 

A. By the Lobbyist: 

Every person who registers under Section 308 is required to file 
in addition to the registration form a detailed report under oath of 
ah money received and expended by him during the preceding cal- 
endar <iuarter. The report includes a statement identifying the per- 
son paid, the purposes for which the money was expended, and the 
legislation he is paid to support or oppose. He also must state the 
names of any papers or periodicals in which he has caused editorial 
or news matter to be published. 

B. By the group or organization: 

Section 305(a) provides that “Every person receiving any con- 
tributions or expending any money” to influence legislation must file 
a detailed statement every calendar quarter with the Qerk of the 
House. The term “person” again is defined to include any individual 
or group of persons, corporation, partnership or association, but ex- 
cludes anyone registering under the Corrupt Practices Act. 

As in the case of individual lobbyists the provisions of Section 305 
are limited by Section 307. Thus construed, only those organiza- 
tions which solicit money or receive contributions principally to aid 
in the influencing of legislation, or those receiving or expending mon- 
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oy whose principal purpose is to influence, directly or indirectly, leg- 
islation must register. Obviously the eflicacy of the provision hinges 
on judicial interpretation of the word "principal.” 

Past congressional investigations have disclosed the fact that the 
most important pressure groups today are the National Association 
of Manufacturers, the Chamber of Commerce, the AF of L, the CIO, 
various trade and professional associations, labor groups, farm as- 
sociations, and veterans’ organizations. All of these special interests 
could argue that their principal activity is dissemination of informa- 
tion within the group for business or social purposes, trade promo- 
tion, or research, .and that their lobbying activities, however exten- 
sive, are not the principal purpose of the organization. Such an in- 
terpretation would completely emasculate the Act; almost no group 
which exercises a substantial influence over public or legislative opin- 
ion would be required to register. Groups spending hundreds of 
thousands of dollars in propaganda activities would be exempt from 
reporting such expenditures, while other groups spending only in- 
significant sums would have to submit detailed accounts. 

Despite the fact that a literal interpretation of “principal” makes 
little sense in the light of the factual situation, a strong argument 
to support this view can be made from the legislative history of Sec- 
tion 307. The Smith BiU, from which the section was copied almost 
verbatim, originally used the phraseology “in whole or in part,” and 
its sponsor substituted the word “principally” when the breadth of 
the former provision was brought to his attention. When asked 
whether labor and fraternal organizations would have to register, 
Representative Smith replied in the negative. He stated that the 
provision was intended to exclude many large organizations with 
thousands and millions of members who spent only a minor part of 
their funds influencing legislation. 

In debate on the instant Act it was stated that the groups which 
were included in this section were “those whose principal purpose, 
not incidental purpose” was “to influence the passage of legislation.” 
Juxtaposition of the words “principal” and “incidental” indicates that 
all purposes of ari organization which are not “incidental” are in the 
category covered by the Act, suggesting a much broader meaning 
of the word “principal” than it might be given if taken alone. 

A classification of activities which only incidentally influence leg- 
islation can be found in cases construing provisions of the Internal 
Revenue Code. Tax exemption is provided for gifts to charitable and 
educational organizations “no substantial part of the activities of 
which is . . . attempting to influence legislation.” The test 

imposed by the courts has been whether or not the political activity 
is incidental to the main purposes of the organization, and relevant 
criteria include its stated purpose as determined by the articles of 
association, the amount expended in political activities as contrasted 
with other business, the presence or absence of a political program, 
and the controversial nature of the propaganda promulgated. Under 
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these rules gifts to trade associations, labor unions, professional 
groups, and social reform organizations have been deemed taxable. 
Although the analogy of the instant problem to taxation is far from 
perfect, neither the classification of groups nor the criteria imposed 
seem entirely inapposite. 

If a test case should bring Section 307 before the courts for judicial 
construction, any one of three results is possible. The court could 
construe “principal” narrowly to mean “primary,” “chief” or “most 
Important.” Although this interpretation would exempt most pres- 
sure groups and vitiate the Act it would, nevertheless, have the sup- 
port of Representative Smith’s remarks, coupled with legal dogma 
requiring a strict construction of criminal statutes. Where, as in 
the case of the typical trade association or labor union, more than 
one activity is engaged in, the burden of proof upon the government 
to establish lobbying as the most important activity would seem to 
preclude many convictions. Exactly what the government would 
have to prove, assuming the difficulties of obtaining evidence were 
overcome, is largely a matter of conjecture; if the objective test of 
comparison of sums spent on lobbying with sums spent on other ac- 
tivities were adopted, would it be necessary to prove that more was 
expended on lobbying than any other activity or than all other ac- 
tivities, and over what period of time would it be necessary to com- 
pare such expenditures? 

An interpretation of “principal” to mean “substantial,” or any ac- 
tivity not purely “incidental,” would overcome most of the objec- 
tions to which the narrower construction is subject and has already 
proved workable in tax cases. While the problem of the correct time 
reference would still be present, the breadth of activities included 
would make it factually insignificant. Furthermore, this interpreta- 
tion is the only one which appears reasonable in the light of the pres- 
sure group problem as apparently understood by the present Con- 
gress. 

The third possible result of litigation would be a holding that Sec- 
tion 307 is so vague and indefinite as to require invalidation of the 
Act, There is little practical difference in a strict interpretation of 
the word “principal” and a holding that Section 307 violates the Con- 
stitution; in either case the operative effect of the Act would be 
negligible. 

It should be noted that there is no interrelation between those who 
file statements under Section 305 and those who register under Sec- 
tion 308 as is common in state statutes. Thus, it is possible for an 
individual lobbyist to name an employer who need not file under 
Section 305. But if liberal interpretation is given to the word “prin- 
cipal,” the correlation between the two lists should be high. 

The quarterly statement of the group filed under Section 305 in- 
cludes the name and address of all who contribute over $500, the 
total sum of all contributions and the total expenditures including 
the name and address of those who receive an aggregate of ten dol- 
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lars or more. Further provisions require that detailed accounts of 
contributions and expenditures be kept and preserved for at least 
two years. 

Enforcement. 

Violations of any provisions of the Act are punishable by a fine 
not exceeding $5000 and imprisonment for not more than twelve 
months. In addition, conviction automatically disqualifies a person 
from attempting to influence legislation or testifying before a com- 
mittee for three years with more severe penalties provided for viola- 
tion of this provision. Although this latter sanction appears to be 
directed at the individuals registering under Section 308, the broad 
statutory definition of “person” makes it applicable to associations 
and groups as well. How it could be enforced against the latter is 
not clear, and in any event it could scarcely bind the individual mem- 
bers of a group without deprivation of their constitutional rights. 

The Requirements of an Effective Lobbying Statute 

The inadequacies of the Regulation of Lobbying Act are in large 
measure attributable to the fact that despite evidence of a new and 
realistic congressional understanding of the problems raised by pres- 
sure group activity, the statutory vehicle for expression of its ideas 
was hurriedly drafted and modeled on anachronistic precedent. That 
the federal .statute will be little more successful than its state counter- 
parts is already indicated by the number of individuals and groups 
complying with its provisions. During the first quarter 36 organiza- 
tions and 124 individuals filed statements under Sections 305 and 
308. Only three important pressure groups complied with Section 
305, others apparently relying on exemption by virtue of the “prin- 
cipal” requirement. 

The most obvious weaknesses of the Act are the use of the word 
“principal” to restrict persons to whom the Act is applicable and the 
lack of adequate enforcement provisions. Such powerful pressure 
groups as the Chamber of Commerce and the NAM are construing 
the word narrowly and maintain that their principal purposes are 
trade promotion, education and research. Failure to submit accounts 
to the Clerk of the House indicates that most trade associations and 
labor organizations are adopting the same view. Although a test 
case might possibly result in an interpretation which would force 
their compliance, it would be preferable to amend the law so as to 
include all organizations which spend more than a specified sum in- 
fluencing legislation. 

Failure to provide sanctions to overcome the procedural difficulty 
of criminally prosecuting unincorporated associations is an elementary 
drafting error which may seriously weaken the punitive pTovisions 
of the Act. As a consequence it is questionable whether a large pro- 
portion of pressure groups could be made subject to its penalties, a 
shortcoming best cured by providing that all expense accounts be 

Read & MacDonald U.C B Leg —13 
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signed by a responsible executive who is pei'sonally liable for viola- 
tion. If no expense account is submitted, the officers of the associa- 
tion should be held. 

The enforcement difficulties of the Act, however, are more exten- 
sive than those embodied in a mere technical drafting error. The 
Department of Justice will undertake prosecution of violators of the 
Act only when a violation is brought to its attention. The absence 
of provision for a special agency to investigate the activities of lob- 
byists has always meant non-compliance with state laws; there is 
no reason to believe that there wiU be a significant difference in the 
case of a federal statute. 

One of the principal reasons for requiring registration of profes- 
sional lobbyists was to reveal, in addition to their identity, the size 
and cohesion of the groups they claimed to represent. Such knowl- 
edge is indispensable to legislators seeking to evaluate the political 
force of divergent views. To this end the Senate Report recommended 
that the registration statement include evidence of bonafide member- 
ship; but this provision was never embodied in the bill as submitted 
to Congress. Not only should this information be required but it 
should be supplemented by a statement as to how the membership 
decides its lobbying policy and by what right the lobbyist speaks for 
the group. Democratic procedures within the group itself are neces- 
sary if lobbying activities are to be regarded as a legitimate man- 
ifestation of a functional need.®** 

The instant Act confines itself to persons who exert pressure on 
Congress. The decline of Congress as a policy making body and the 
increased discretion exercised by administrative bodies have, how- 
ever, effected a parallel shift in lobbying activities. No adequate law 
can ignore the pressures upon all branches of government, and regis- 
tration of all those who lobby before governmental agencies should 
be included within the provisions of the Act.®^ 


89 Sen. Rep, No. lOU at 27. The statement as to the “bona fide total membership” 
of orsanizations was apparently left out of the Act by mere oTersiglit In drafting 
attributable to the fact that it was copied from the corresponding section of the 
niack Bill, 

90 See Statement of George Smith, Hearings before the Joint Committee on the 
Organization of Congress pursuant to H.Con.Res. 18, 70th Cong,, 1st Sess. (1945) 
411, The same opinion ha.s boon stated by John Thomas Taylor, legislative agent 
of the American Legion. Colonel Taylor has publicly supported the bill, but feels 
that Its many loopholes mahe It an Inadequate solution to the problem of lobbying, 
la addition to the weaknesses already enumerated, he points out that the “social 
lobby” remains uncontrolled, that government officials often lobby for bills with 
which they have no official connection, that a lobbyist could screen his activities 
by becoming a precinct committeeman of a political party (and thus subject to 
Corrupt Practices Act), and that contributions can he broken down to sums loss 
than $500 and not recorded on the statement filed. Communication to Tale Law 
Journal, Noi'ember 12, *1648. 

91 The provisions of the Black Bill which provided for registration of lobbyists 
before administrative agencies with the FTC may have been left out Of the instant 
Act because the Joint Committee was concerned with improvement of congressional 
jjrOCedures only. It may have felt such a provision was beyond the pale of con- 
gressional reorganization. The broad definition of “legislation” given by § 302 
imight make possible an interpretation including such activities, but this construc- 
tlnn wnnia find little support in termg of congressional intent. 
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The need for a specific enforcement agency: 

Evolution of lobbying methods has made regulation of pressure 
groups primarily a problem in propaganda control. Control by either 
quantitative or qualitative suppression of political propaganda has 
never achieved success in the United States.®^ Furthermore, it runs 
counter to democratic theory, made explicit in the First Amend- 
ment, that free discussion best promotes the informed public opinion 
necessaiy to rational legislative decision. But informed public opin- 
ion presupposes knowledge of all the facts, including any personal 
interest and bias on the part of the speaker. The force of partisan 
propaganda can be effectively diminished by revelation of its source 
and exposure to informed public criticism. This theory underlies 
lobby registration; the publicity principle is embodied in the fact 
that all records are open to public inspection. 

The publicity given to pressure group activities by the Act is more 
illusion than reality. Even if the loopholes in the registration pro- 
visions were plugged by amendment and additional pertinent informa- 
tion required, it is improbable that the Act would accomplish much 
toward mitigating the evils presently existing. Operation of the pub- 
licity principle requires that actual awareness of the extent of pres- 
sure group activities be known both to legislators and the public. 
The Lobbying Act depends upon the fact that the information is open 
to the public coupled with its publication in the Congressional Record 
to counteract the publicity methods of groups which use every pos- 
sible communication outlet to propagate their viewpoints. Further- 
more, the most important information from the public’s point of 
view, that revealed by the group’s financial statement, does not even 
get the limited circulation of the Record. 

Examination of operation of the publicity principle under the anal- 
agous provisions of the Corrupt Practices Act,'** the Voorhis Act®® 


The provisions ol the Corrupt Practices Acts, which limit campaign expendi- 
tures and contributions to political committees, have been consistently evaded. See 
Polloch, Party Campaign Funds (1026) c. 8; Overaclrer, Presidential Campaign 
Funds, 1944 (1045) 39 Am.Pol.Scl.Itev. 899; Comment (1945) 44 Mlch.L.Rev. 294. 
The Senate ahd House committees investigating operation of the Federal Act in 
1944 came to the conclusion that the imposition of ceilings on expenditures was not 
an effective regulation and that publicity was the only workable solution. They 
reported, however, that the present publicity provisions were entirely inadequate. 
Sen. Rep. No. 101, 79th Cong., 1st Sess. (1945) 80-2; H. R. Rep. No. 2093, 78th Cong., 
2na Sess. (1945) 12. 

93 See Institute of Living Law, Combating Totalitarian Propaganda: The Method 
of Exposure (1943) 10 XJ. ol Chi.L.Bev. 107; Smith, Democratic Control of Propa- 
ganda through Registration and Disclosure I (1942) 6 Public Opinion Quarterly 27, 
id. II (1943) 7 id. 707. 

91 43 Stat. 1070 (1925), 2 U.S.O, § 241 and 18 U.S.O. § 208 (1940). The registration 
provisions of the Lobbying Act are almost identical to those of the Corrupt Prac- 
tices Act. In both instances statements are filed with the Clerk of the House and 
the Secretary of the Senate. In view of the conclusions of the Senate and House 
committees in 1944 that such publicity is inadequate to inform the public of election 
practices, it would seem improbable that it will prove sufficient in the case of lobby- 
ing. 

93 54 Stat. 1201, 18 U.S.O. § 14 (1040). The Act, requiring registration of sub- 
versive organizations, was never complied with, hut its full and complete reglstra- 
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and the Foreign Agents Registration Act leaves no doubt that some 
positive steps to secure circulation of the information revealed on 
registration statements and financial records is necessary if the Act 
is to accomplish its objectives. Although registration of foreign 
agents was reasonably complete, no effort to turn the “pitiless spot- 
light of publicity” upon their propaganda was made. Administra- 
tion by the State Department was so inept that it was transferred 
to a special division of the Justice Department, where information 
submitted was analyzed by experts and efficiently filed. 

Special committees of the House and Senate appointed to investi- 
gate operation of the Corrupt Practices Act came to the conclusion 
that the analogous publicity provisions of that Act had not yet been 
made effective. Specific criticisms included the lack of a single cen- 
tral office with power to develop a uniform accounting system and 
render data intelligible to the public, as well as the lack of concern 
of officials over failure to fide the requisite forms. Both committees, 
however, felt that disclosure could be made an operative regulatory 
device. t 

It is clear that neither the Clerk of the House nor the Senate Sec- 
retary has the administrative organization to analyze relevant in- 
fomation submitted under the Lobbying Act, make pertinent ex- 
tracts from it, and adopt an efficient classification and indexing sys- 
tem. But efficient administration would be merely a prerequisite 
to preparing the data revealed into concise and comprehensible state- 
ments which would be made available to press and radio services. 
If the public is to be informed of the facts disclosed by registration, 
those facts must get the widest possible circulation in a simplified 
and intelligible form. 

If registration is to become an effective device for revealing group 
pressures, a special enforcement agency must be established to in- 
vestigate the accuracy of statements filed and the compliance of those 
to whom the law applies. It must be staffed to analyze propaganda, 
assess its effects, accurately summarize detailed financial statements, 
and make the information thus compiled readUy available to press 
and radio services. Standard administrative procedure which com- 
bines civil and criminal sanctions should be adopted to enforce regis- 
tration. Enforcement of disclosure requirements should depend in 
the first instance upon publicity; criminal sanctions should be invoked 
only as a secondary sanction to enforce compliance of recalcitrant 
registrants with the agency’s regulations. 

Such an agency could best operate under the supervision of a per- 
manent joint congressional committee which would be charged with, 
overseeing its methods and determining its policy. Full time per- 
sonnel should be entrusted with carrying on the investigatory work 


tion provisions might well serve aa a model of the kind of information which could 
he required of lobbyists. 

[Footnotes 96 to 100 are omitted, Ed.l 
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roquirod. Congressional committees do not, in general, perform 
repetitive jobs efficiently, and it is unlikely that exposure of pres- 
sure group activities would be sufficiently sensational to overcome 
this handicap. Precedent for a committee in a supervisory capacity 
can be found in the Reorganization Act itself, which establishes con- 
gressional oversight of the Legislative Reference Service, the Congres- 
sional Recod'd and the Office of Legislative Council. 

New techniques for molding public opinion are constantly evolving 
and efficient administration of a registration act would require that 
statutory authority given an enforcement agency be flexible enough 
to meet all such developments. The act should, therefore, be broad 
enough to cover all organizations which mold political opinion in any 
way, and should give the agency authority to exempt those which 
it found to be outside the pressure group category, e.g., genuinely edu- 
cational societies. A similar measure of discretion should be given 
in the determination of the type of information to be submitted. 

Instead of exempting, as does the present Act, all those subject to 
the narrow provisions of the Corrupt Practices Act, a comprehensive 
act would include them within its provisions. The problem of regu- 
lating election pressures is only part of the larger problem of reg- 
ulating all political pressures exercised by organized groups. Sup- 
port of favorable candidates is just one method used by special in- 
terests to influence legislation. K such activities were brought with- 
in the publicity provisions of an effective lobbying statute present 
inadequate legislation could be repealed. 

Other Provisions Affecting Lobbying 

Any legislative provision designed to improve the knowledge and 
efficiency of legislators will diminish the likelihood of lobbying abuses. 
The effectiveness of the professional lobbyist in securing legislation 
depends in large measure upon his technical knowledge of the com- 
plicated subjects of modern laws. Legislators, incapable of per- 
sonally investigating every governmental problem, have become de- 
pendent on these experts for information in the field of their special 
interest; this information is, of course, often biased. Legislation 
proposed and drafted by lobbyists has been accepted without proper 
evaluation of its consequences. 

The Reorganization Act has attempted to meet these problems by 
increasing greatly appropriations to the Legislative Reference Serv- 
ice and Office of Legislative Counsel.^®* Employment of research 


101 Section 203. The Legislative Reference Service is estalillslied as a separate 
department of the library of Congress and appropriations wlU be increased annual- 
ly until 1049 when the sum of lf750,000 will be provided. Specialists in certain fields 
such as agriculture, education, labor, taxation and others are available for special 
work with committees. Some of these specialists have already been appointed and 
include such recognized experts as Francis Wilcox (State department consultant), 
Howard Piguet (Chief economist of Tariff Commission), Gu.staf Peek (Lalior ad- 
viser to NRA, WMO, and WPB), T. A. Goldenweiser (Federal Reserve Board), Ray 
Manning (Taxation authority), George Galloway, Meyer Jacobstelu (Brookings In- 
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experts to provide both committees and individual members of Con- 
gress with unbiased informal ion on all subjects of proposed legisla- 
tion will weaken the ability of pressure groups to determine con- 
gressional policy. Similarly, increased personnel to assist legislators 
in drafting legislative proposals will make congressmen less eager 
to accept the services of legal counsel employed by special interests. 
Presentation of factual data and digests of bills and hearings^®-'' to 
fit the needs of Senators and Representatives should aid them in com- 
ing to a rational decision. 

The prohibition of private legislation and the transfer of responsi- 
bility for determination of governmental tort liability i®* to the judi- 
ciary may also serve to lessen the pressures of those seeking legisla- 
tive favors. It is not improbable that these provisions aimed only 
indirectly at lobbying will be more effective than the direct regula- 
tion imposed by the lobbying title of the Act. 

Conclusion 

It is probable that the Lobbying Act wUl prove largely ineffective. 
The loopholes provided by the “principal” requirement, the incom- 
pleteness of the information required to be filed, the lack of an ade- 
quate enforcement agency, and the weakness of the publicity provi- 
sions may combine to make the Act as dead a law as similar state 
statutes. 

Congress has recognized the need for regulating pressure group 
activities. It has seen the solution not as prohibition of an undesir- 
able practice but as an adaptation of present imperfect mechanisms 
for expressing group opinion into a political pattern which will utilize 
this opinion to improve the decision-making process. It is to be hoped 
that this growing realization of the problem will lead Congress to 
amend the present Act to effectuate more nearly the congressional 
purpose. 

NOTES 

1. See also Rolterts, "Feflernl Regulation of Lobbyists", 15 Geo.Wasb.L.Rev. 455 
(1947), and Note, “Tbe Federal Lobbying Act of 1940’’, 47 Colum.L.Rev. 08 (1947). 
For an llUrminatlng early study of lobbying in Massachusetts, see Beutel, “The 


sCitiite), Dorothy Shatter (educator), T. J. Kreps (Stanford professor), and W. 
Brooks Graves. For the work of the Service prior to the instant Act, see Hejxvings 
before the .loint Committee on the Organization of Congress pursn.ant to H.Con.Res. 
18, 70Lh Cong., 1st Ses.s. (1045) 413 et seq. Shnllar work in state legislatures is 
discussed by Witte, Technical Services for State Legislators (1938) 195 The Annals 
1S7. 

io» Section 204 of the Reorganization Act increases appropriation to the Office to 
15250,000 by 1049 for bill drafting services. It is unlikely that this sum will be suf- 
ficient to satisfy the requirements of individual legislators, although it should he 
Sufficient to draft bills for committees. Other provisions which will help improve 
the knowledge and efficiency of Congress are discussed supra notes 3, 4, 6, 6- 
los Section 221. A congressional committee is charged with overseeing an im- 
proved digest service in the Congressional Record designed to enable congressmen to 
evaluate more easily legislation coining up for consideration. 

M4 ^ee note 6 supra. 
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Pi'c'Hsnri' of Organized Interests as a Factor jn Sliaping Legislation,” 3 So.Oallf.L. 
Kiiv. 10 (1S):>0). For a coinprelicnslvo study, sec Zollor, “Press-Politics in New york" 
(1037). 

2. In “The Atlniitlc Report”, the Atlantic Monthly for July 1047, 3-5, com- 
ineuts; “lobbyists have become an essential feature of our government. They have 
been called the ‘invisible government.’ Tct there is nothing invisible about tlieir 
opeiatioiib. You will see them in the corridors of the Capitol every day, hnttonholing 
01 conferring with the loglalatoi's. Their aid is iudispensable, and Eeproseiitative 
L.stos Kefauver goes so far as to say in block letters in his current book, A Twen- 
tieth Century Congress, that ‘Congress cannot function today without lobbyists.’ 

There are a number of coiilribuUng causes; the confusion and pianlessness of 
the business of drafting laws, the complexity of present-day problems, the increasing 
lole of government In our life, and the lack of enough expert aid at the Congi ess- 
man s elbow. The legislators are so overburdened with work tliat lobby-inspired 
bills get by for want of adequate research and study time. 

Newcomers with a passion for good government are always appalled by this 
sIoppiiicsB. They are dismayed at the easy dependence on lobbyists by tbe old- 
timers, It is so convenient to let some lawyer or trade association do the donkey 
work in drafting new legislation. But the spectacle makes the freshmen Itch for 
reform. 

“It would be Invidious to try to pick out the most influential of the lobliies. There 
is certainly no counterpart for that genius of the Anti-Saloou i.eogue, the late 
AVayne B. 'Whoeler. But there are scores of the ablest men in industry and labor 
who devote their talents to influencing legislation. Their actlvltie.s have been 
oxpo.sed in at least two investigations. One was the Caraway inquiry; the other 
was the famous public utility probe conducted by the Federal Tmde Commission. 

“All that came out of those investigations was a bill requiring lobbyists to 
regihter. This was put into the law under the La Follettp-Monroney Act of last year. 
Thu trouble lay In defiuTtion. A lobbyist is a person who devotes a ‘major portion’ 
of his time to influencing legislation. But how prove that lobbying takes up most 
of a person’s time? It is so easy to demonstrate the contrary that relatively few 
lobbyists have complied with the registration requirements of tlie La Follette- 
Mouronoy Act. 

“The real remedy for the power of the lobby is, of course, to put the Federal 
legislature in a position to rely on its own resources. Already a start has been 
3nade in this direction by the La Pollettc-Monroney Act. Congress has strengthened 
the bill-drafting service in the two houses, enlarged the legislative reference service 
of the Library of Congress, and given the committees more aid through the pro- 
vision of expert staffs. 

“Representative Kefauver thinks this is just a beginning in enabling Congress 
to become Independent of lobbyists. The problem as he sees it is to give the legis- 
lators more time as well as more help to do their work. Thus he would limit 
debate in the Senate, do away with the intolerable burden of non-legislative duties, 
.and Improve the liaison with the Executive branch of government. 

• “By this last suggestion he does not mean that Congress should rely on experts in 
Executive employ. There is too much of that already. In a way, reliance upon the 
Executive is just as bad on reliance upon the outside aid of lobbyists. IVhat is 
needed is the time tliat is now wasted in haggling with the Executive in matters 
that might he adjusted by a better method of liaison. 

“Doubtless these steps will one day be formulated in a new measure. The chief 
preoccupation of reformers of Congress at present Is to realize in perfoi-mance the 
partial reorganization effected under the La Foilette-Monroney Act of 104G. It is 
clear from the hubbub in Congress that this reform is not being administered ac- 
cording to plan.” 
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FRANK V. CANTWELL,* PUBLIC OPINION AND THE 
LEGISLATIVE PROCESS 

40 Am.Pol.Sci.Kev, 024 (1940). 

The role played by public opinion in a democracy, particularly as it 
affects the legislative process, has long been a subject for speculation 
by political scientists. The advent of controlled quota sampling per- 
mits of the study of this important relationship in measurable tenns. 
The object of the present discussion is to trace the interaction of public 
opinion and the executive and legislative branches of government as 
they have dealt with a single public question — reorganization of the Su- 
preme Court, as presented to Congress for consideration by President 
Roosevelt on February 5, 1937. Enlargement of the Supreme Court 
from nine to fifteen members was the most controversial feature of the 
general reorganization of the federal judiciary proposed by the Presi- 
dent, aimed at speeding up the process of clearing cases through the 
federal court system, and maldng the system more “representative” of 
the wishes of the people. 

■ The debate on enlargement of the Supreme Court provides a useful 
and interesting case study for several reasons. The case as a public 
issue has a definite beginning and end, ranging from the proposal of the 
judiciary reform bill by the President on February 5 to the death of 
Senator Joseph T. Robinson on July 14, 1937. As it was debated by 
public and legislators, the issue was a relatively clear-cut one, rmcom- 
plicated by side issues or utterly foreign events that might have in- 
fluenced the course of either legislators or the public. Finally, and of 
decided importance, the American Institute of Public Opinion made 
weeldy measurements of opinion toward the proposal during the entire 
period that reorganization of the Court was a public question. This 
permits the correlation of reliable opinion samplings witii events in the 
debate and the observation of their relationship. 

From this observation it is hoped to throw light on several specific 
questions; (1) What is the general nature of the relationship be- 
tween the public and its legislators? (2) What are the forces at work 
which determine the direction that public opinion will take in a debate 
of this type? (3) Is there a noticeable tendency on the part of legis- 
lators to follow the guidance of public opinion, and if so, to what ex- 
tent do legislators take their lead from the public? (4) To what ex- 
tent do legislators attempt to swing opinion to their way of thinking? 
(5) Are there any phases of the relationship between the public and 
legislators that might he improved so as to make it more effective in 
approaching the process of deciding public policy? 


* Department of Sociology, Rutgers University. 
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I. TIIE DEBATE ON THE COURT BILL 

From accounts of the Court debate as carried in the New York 

Times, the following short outline of leading developments in the de- 
bate has been prepared: 

Chronological Listing of Events in the Court Debate 

February B — President Roosevelt sends message to Congress recom- 
mending reorganization of the federal judiciary, including in- 
creasing the membership of the Supreme Court from nine to fif- 
teen members. President reported “calm and confident,” reflect- 
ing his conviction that he has a huge popular mandate for what 
he is doing. Message creates shock throughout country. 

March 1 — The Supreme Court upholds Congressional resolution abro- 
gating payments in gold. Decision is of aid to New Deal. 

March Jp — President Roosevelt, in Democratic Victory Dinner speech, 
calls for party loyalty on the Supreme Court issue. 

March S — The President, in a fireside chat, assures Americans that, in 
proposing reorganization of the Court, he is seeking to protect 
them from the Court’s usurpations. 

March 9 — Homer Cummings, Attorney-General, opens Administration 
arguments before Senate Judiciary Committee, saying the bill 
will restore the governmental machinery to its proper balance. 

March — Senator Burton K. Wheeler opens opposition arguments 

before Senate Judiciary Committee and reads a statement from 
Chief Justice Charles E. Hughes saying enlargement of the Court 
is “unnecessary.” Statement is said to have the approval of Jus- 
tices Brandeis and Van Devanter, 

March ^9 — The Supreme Court reverses Adkins v. Children’s Hospital 
decision and holds constitutional minimum wage law of the state 
of Washington. Adkins case specifically overruled by 5^ deci- 
sion. Decision opens way for federal minimum wage legislation. 

April 12 — ^In handing down decisions in four specific cases, the Su- 
preme Court upholds the National Labor Relations Act (Wagner 
Act) . Decision in chief case is 5-4. 

April ^8 — Senators Hatch, McCarran and O’Mahoney, members of the 
Senate Judiciary Committee previously uncommitted on Supreme 
Court Bill, announce opposition on basis of testimony offered be- 
fore the Committee. 

May 10 — ^Washington reports say that Justices Brandeis and Van De- , 
vanter will retire from Court in June. 

May 18 — Justice Willis Van Devanter, 78, retires. 

May %lp — ^The Supreme Court upholds the Social Security Act in ruling 
on three cases, two by 5-4 decisions. 

June Up — ^The Senate Judiciary Committee reports unfavorably to the 
Senate on the Court bill, terming the proposal “a needless, futile, 
and utterly dangerous abandonment of constitutional principal.’’ 
Vote is 10-8 against proposal. 
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July Ut — Senator Joseph T. Robinson, majority leader of the Senate, 
dies suddenly. Supreme Court Bill will be abandoned. 

Charts 1 and 2 have been prepared from two questions asked weekly 
by the Gedlup Poll during the debate. The first question, recorded in 
Chart 1, was asked during the period from February 15 to April 5, and 
reads: “Are you in favor of President Roosevelt’s proposal regarding 
the Supreme Court?” The second question, recorded in Chart 2, cov- 
ers the period from April 12 to June 7, and reads; “Should Congress 
pass the President’s Supreme Court plan?” In both questions, tlie 
Supreme Court plan was stated to be “President Roosevelt’s.” Possibly 
the use of the President’s name might have introduced a bias, although 
throughout the debate, in the newspapers, on the radio, and in the halls 
of Congress, the plan was also identified with the President. In view 
of tliis very common identification, the possibility of such a bias is 
minimized. In any event, any tendency toward bias would not affect 
the validity of the figures as used in this study, since a bias would be 
constant. 

Phase One of the Debate, The initial period in the debate extends 
from the introduction of the President’s proposal on February 5, until 
the week immediately preceding the two speeches made by the Presi- 
dent. As may be seen from Chart 1, in this early period public atti- 
tudes toward the proposal divided equally, 45 per cent of the people ex- 
pressing approval of the proposal, and 45 per cent expressing disap- 
proval, with 10 per cent in the “no opinion” category. These figures 
are from the Gallup Poll taken during the week of February 15. At 
approximately the same time, the New York Times reported that an 
informal poll of senators made by Times reporters showed that 32 .sen- 
ators were on record as favoring the proposal, 28 as against the pro- 
posal, while 35 remained uncommitted. Thus, while 90 per cent of the 
public had put themselves on record as favoring or disapproving the 
proposal, only 63 per cent of the senators had taken a definite stand. 
One week later, on February 17, the Times news columns carried this 
statement from a Washington staff member: “Conservative Demo- 
crats . . . especially those in the Senate, gagged at the proposals. 

. . Many of them maintained a prudent silence, waiting to see 

how the cat of public opinion would jump,” 

In this first stage of the debate, newspapers and radio commentators 
began to take definite stands on the proposals, and senators and other 
public figures began to make statements setting forth their positions. 
Senator Norris declared against the bill; former Governor Alf Landon, 
who had carried the Republican standard in the presidential election a 
few months earlier, came out against the proposal; Senator Champ 
Clark declared against the scheme; and Senators Glass and Wheeler 
denoimced it. The only figure of magnitude to raise his voice in favor 
of the proposal was Senator La FoUette. In the face of this cumulation 
of official opinion against the proposal, public opinion began to turn 
against the plan, and by March 1 the Gallup Poll reported that the anti- 
proposal vote had grown to 48 per cait, while the pro-proposal vote had 
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slumped to 41 per cent — a difference of 7 percentage points. The 
President and his advisors became aware that public sentiment was 
tm-ning away from the proposal. 

As early as February 15, the Times reported that Attorney-General 
Cummings and Senator Sherman Minton were planning to make ap- 
peals for public support of the plan. The Times news columns said: 
“The frank object of all these appeals is to induce the backers of the 
President to send telegrams and letters to their senators and represen- 
tatives to offset the thousands received at the Capitol in the last few 
days in opposition to his sweeping plan for remaking the Supreme 
Court with more liberal-minded men.” On February 19, the Times 
said: “On the showing of infoimal polls that the Administration’s 
judiciary reform bill may hang on the decision of less than a dozen 
senators, President Roosevelt and the forces identihed with him, par- 
ticularly organized labor, intensified their efforts to insure its passage 
as a prerequisite to further New Deal legislation. . . . The oppo- 
sition strategists in the Senate . . . were . . . making prep- 

arations for one of the stiff est legislative battles of recent years. They 
were making no particular effort to dig into the dwindling reservoir of 
unpledged senators, leaving that to the weight of the letters and tele- 
grams still coming in from all parts of the country.” Phase One of the 
debate may be summarized by saying that the President introduced 
the proposal with the hope that public opinion, which had given him a 
handsome victory in November, would provide the pressure necessary 
to push the proposal through Congress. This public pressure was not 
forthcoming, and the public had become increasingly hostile. Opposi- 
tion senators were biding their time as they watched public opinion 
swing behind them. So far as the Administration was concerned, a 
counter-attack was necessary to win back public favor to the proposal. 

Plvase Two. The second phase of the debate may be entitled the Ad- 
ministration drive for public support. The outstanding development 
during this phase was the entry of the President directly into the dis- 
cussion. With opinion turning away from the proposal, it became ob- 
vious that use of the most power weapon in the New Deal arsenal was 
indicated — a personal appeal from the President. Consequently, the 
President made tiVo speeches to the nation within five days, an address 
at the Democratic Victory Dinner on March 4 and a fireside chat on 
March 8. The ISTew York Times reported the fireside chat in these 
words: “He had no intention of packing the Court with ‘spineless 
puppets,’ He simply proposed to return the Court to its ‘rightful and 
historic place’ and save the Constitution from ‘hardening of the arter- 
ies’.” On the morning following the fireside chat, Attorney-General 
Cummings opened the Administration case before the Senate Judiciary 
Committee, saying that the proposal would restore the governmental 
machinery to its proper balance. The Gallup Poll for the week of 
March 1 immediately registered the impact of the President’s speeches. 
As may be seen from Chart 1, the anti-proposal vote fell to 47 per cent 
and in two weeks dropped precipitately to 41 per cent, the lowest point 
reached by the No vote at any stage of the debate. On the other hand, 
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the pro-proposal vote began a climb that was to last until March 29, 
rising from 41 to 45 per cent during the month. Success had appar- 
ently crowned the effort of the Administration to win the favor of 
public opinion, for the Yes vote now held a slim margin over the No 
vote. However, as will be seen, this margin was to prove far from 
decisive. 

Phase Three. On March 22, the opposition forces swung back into 
action as Senator Burton Wheeler, chief of the anti-court reorganiza- 
tion forces, opened the opposition arguments before the Senate Judi- 
ciary Committee. As the first opposition witness, Senator Wheeler 
read a statement from Chief Justice Charles E. Hughes saying enlarge- 
ment of the Court was "unnecessary”; and the statement was said to 
have the approval of Justices Brandeis and Van Devanter. Chart 1 
shows that during that week the No vote turned again and began a 
steady climb upward which was to mount almost steadily until the 
proposal was finally killed. Evidently, opposition arguments before 
the Judiciary Committee were sufficiently convincing to solidify the 
No vote, and Chart 2 shows the constant strength of the oppositionists 
among the public from this date onward. 

Phase Poitr, The turning point in the debate was reached on March 
29. On that day, the Supreme Court handed down a decision reversing 
an earlier decision in the Adkins v. Children’s Hospital case. The ef- 
fect was to hold constitutional the minimum wage law of the state of 
Washington, thus paving the way for federal minimum wage legisla- 
tion, one of the chief objectives of the New Deal. The effect on public 
opinion of the switch by the Supreme Court was nothing short of pro- 
found. An examination of both Charts 1 and 2 reveals that the Yes 
vote, or those in favor of reorganization, began a sharp slump from 
which it never fully recovered. In terms of percentages, the Yes vote 
dropped from a high of 45 per cent in the week before the reversed de- 
cision in the Adkins case to a low of 31 per cent on May 17. It is safe to 
say that the Administration lost its case before the public on the day 
when the Supreme Court did its famous about-face. It is to be noted, 
however, that the Yes vote which became estranged from the proposal 
did not shift into the No group, but fell into indecision and became 
allied with the No Opinion group. Charts 1 and 2 show that the growth 
of the No Opinion group almost matches, point for point, the decline 
in the Yes group. This phenomenon will be enlarged upon below. 

From the beginning of Phase Two onward, the Senate Judiciary 
Committee had been holding extensive hearings at which educators, 
farm and labor leaders, women’s group leaders, and the representatives 
of almost every special interest group in the nation appeared and pre- 
sented their case. To what extent the members of the Judiciary Com- 
mittee were “holding off” from presenting the bill for a formal test on 
the Senate floor is difficult to tell with exactness. During this period, 
Opinion was in a state of flux, and the Judiciary Committee served a 
valuable function by permitting opinion to crystallize. Some evidence 
of political maneuvering to take advantage of a favorable climate of 
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opinion is revealed in a charge made by Senators Wheeler and Van 
Nuys on April 3, five days after the Supreme Court handed down the 
decision in the Adkins case. The New York Times reported the two 
senators as charging Attorney-General Cummings with a “gag” at- 
tempt, based on reports that Mr. Cummings had hinted that he would 
like to see the Judiciary Committee bring the hearings to a close. The 
Times reported the Senators as saying: “There is no doubt the At- 
torney-General would like to close public hearings on this issue. . . . 
Hundreds of American citizens, holding responsible positions at the bar, 
in universities, and in the molding of public opinion have asked to be 
heard . . . it is the duty of the Senate Judiciary Committee to con- 
tinue these hearings until every cross-section of public opinion has been 
given an opportunity to present its views.” Senator Wheeler was 
astute enough to realize that the tide of opinion was running against 
the proposal, and that time was playing into the hands of the opposi- 
tion, just as Mr. Cummings knew that time was playing against the 
Administration. The two opposition Senators realized the impact 
of the Supreme Court decision of March 29 on the public and were 
willing to continue the hearings of the Judiciary Committee until such 
time as the increased opposition they expected from the public should 
have an opportunity to register itself through witnesses at the hearings 
and through senatorial channels of sounding opinion. The Judiciary 
Committee did continue its hearings, and reports continued to furnish 
the bulk of newspaper and radio accounts of the reorganization debate. 
The incident is illustrative of the dependence that both sides placed up- 
on the pressure of public opinion to furnish the force needed to carry 
the day. Opponents and proponents alike realized that without the 
backing of public opinion they were lost, and were anxiously trying to 
win opinion to their side, while waiting for opinion to crystallize suffi- 
ciently so that a clear-cut case of public support would be forthcoming. 

On April 12, with the No vote holding a six per cent margin over the 
Yes vote, the Supreme Court handed down a decision upholding the 
National Labor Relations Act in rulings on four specific cases. In the 
chief case, the decision was five to four in favor of the act. Strangely 
enough, the effect of this decision on public opinion was the reverse of 
that in the Adkins case, as Chart 2 shows. The No vote went down 
slightly while the Yes vote mounted slightly. This reversal of opinion 
can be traced to the fact that the Administration immediately made 
capital of the two successive favorable decisions of the Court, following 
a series of reverses for the New Deal — ^maintaining that the two de- 
cisions proved the point that the Court was actually composed of hu- 
man beings who were subject to error and could see the error of their 
ways. The Administration raised its famous cry that Court decisions 
rested on whether a Justice came down heads or tails, which indicated 
the need for a larger Court membership. This argument, although it 
had an immediate effect, was not powerful enough to change the trend 
of opinion, and the following week (April 19) the No vote rose three 
percentage points, while the Yes vote sank two points. 
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PlKxse Fwe. The next development of note in the debate occurred 
on, May 10, when reports from Washington circled the country to the 
effect that Justices Brandeis and Van Devanter intended to retire from 
the Court in June, Chart 2 shows that the effect of this report was to 
increase public indecision, which had been mounting steadily from the 
introduction of the proposal, and after the report had gained credence 
the No Opinion group stood at a high of 25 per cent on May 17. It is 
worth pausing to note the state of opinion at this time. 


Table 1 


SHIFT IN VOTE ON COURT REORGANIZATION, FEBRUARY IS-MAY 17 1 


Yos, favor reorganization 
No, oppose reorganization 
No opinion 


February 15 May n 

45% 31% 

46% 44% 

10% 25% 


Difference 

—14% 

— 1 % 
+15% 


Table 1 shows that the opposition group had held its own, despite 
sharp dips. The Yes group, proponents of reorganization had lost a 
total of 14 percentage points; the No Opinion group had risen from 10 
per cent to 25 per cent; and the table shows that those who lost faith in 
their position did not feel powerfully enough affected to jump into the 
opposite camp, but that their reaction was to fall into a state of inde- 
cision. The gain for the No Opinion represents the total defection from 
both the Yes and No groups. In other words, the public was still not 
clear upon a course of action, although the number of Yes people who 
were growing increasingly doubtful of their position was very much 
larger than the respective No group. The importance of this observa- 
tion lies in the assumption that members of the Senate were idling 
along, waiting for a popular reaction. This was not to be forthcoming, 
since the people were becoming increasingly indecisive. But for the 
next event unfolding on May 18, it is difficult to say how long this dead- 
lock between the people and their legislators, each waiting for the 
other to act, might have lasted. 

Phase Six. The deadlock was broken on the date mentioned with 
announcement of the retirement from the Supreme Court of Justice 
WiUis Van Devanter at the age of seventy-eight. Chart 2 shows that 
this announcement immediately cleared the atmosphere, and both op- 
ponents and proponents of the court reorganization proposal were en- 
abled to make up their minds definitely. Opinion had at last crystal- 
lized. The retirement of Justice Van Devanter meant that the Presi- 
dent would be able to appoint to the Court a Justice more in sympatiiy 
with New Deal objectives. In turn, this appointment, together with 
the recent “liberalization" of the Court in the Adkins and Wagner Act 
decisions, meant that for all practical purposes the Court had been 


1 February 15 represents rougUy the Introduction of the proposal. May 17 Is 
representative of the period following circulation of reports that Justices Brandeis 
and Van Devanter would retire in June. 
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reorganized. De facto reorganization apparently was satisfactory to 
the public, and tho No vote rose quickly until on June 7 opponents of 

Table 2 

SniFT IN VOTE ON COURT REORGANIZATION, FEBRUARY 15-JUNE 7 

Febinary S June 1 Difference 

Teg, favor reorganiration 47% 35% — 10% 

No, oppose reorganization 45% 60% + 

No opinion 10% 1.6% + 5% 

court reorganization had 50 per cent of the public behind them, while 
only 35 per cent favored reorganization. The No Opinion vote sank 
rapidly from 25 per cent on May 17 to 15 per cent on June 7. 

Table 2 shows that after the retirement of Justice Van Devanter, 
opinion crystallized more rapidly in the direction of opposition to the 
proposal than in favor of it. A total defection of 10 per cent of those 
originally favoring reorganization can be noted, five per cent of these 
people switching their vote into opposition, while five per cent were un- 
able to come to a decision and moved into the No Opinion group. 

This evident satisfaction of the people with the changed court situa- 
tion came as a great relief to legislators, who were now able to deal 
with the delicate problem of de jure court reorganization. On June 14, 
with the battle of public opinion decided, and with opinion firmly be- 
hind it, the Senate Judiciary Committee I’eported unfavorably (ten to 
eight) to the Senate on the Judiciary Reorganization Bill, terming the 
measiu’e “a needless, futile, and utterly dangerous abandonment of 
constitutional principle.” Reorganization of the Court was no longer a 
public issue; and whatever lingering inclination there might have been 
on the part of the Administration to press for court reform in the face 
of public opposition was dissipated by the death on July 14 of Senator 
Joseph T. Robinson, majority leader of the Senate, who had thrown 
all of his strength into the fray on behalf of the proposal. 

n. CONCLUSIONS 

Having examined in some detail the interplay between public opin- 
ion and events in the court debate, it is now possible to form conclu- 
sions as to the general nature of the relationship between the public 
and its legislators as they deal jointly with a public question. In many 
respects, the debate on the Court is typical of the problems which pre- 
sent themselves for solution in oui* democracy. For this reason, the 
conclusions which follow have been cast in such a form that they may 
be applied to understanding the nature of any similar debate on a pub- 
lic question. At the same time, it must be borne in mind that so many 
diverse factors operate while a question runs its public course that 
these conclusions have applicability only in so far as the phenomena 
at work in a given situation are taken into consideration. Further 
study of the type of relationship under consideration will permit the 
understanding with considerable exactness of how public opinion and 
the legislative process affect each other. This, in turn, will enable the 
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public and legislators to operate together at full efficiency; for it is 
undeniable that national questions must bo solved by the joint action 
of the people and their elected legislative representatives. 

1. Legislators display an inclination to "loaif on’^ public opinion to 
shape itself before dealing formally with questions. This does not 
mean that senators were content merely to follow the lead of public 
opinion, for many made an effort to mold opinion to their way of 
thinking through radio addresses and personal appearances. It does 
mean that the great majority of senators were keenly aware of the 
existence of public opinion and hesitant to take action so long as its 
final direction was not absolutely certain. Although many senators 
committed themselves publicly during the course of the debate, at no 
time did either side show determination to force a showdown on the 
floor of the Senate, such hesitation seeming to stem from the uncer- 
tain condition of public opinion, which never registered above 50 per 
cent either for or against the proposal. 

The function of the Senate Judiciary Committee as a sounding board 
is interesting. As long as any doubt remained about public sentiment 
towai’d the bill, the committee remained in session, and only when it 
was perfectly plain that public support for the proposal would not be 
forthcoming did it make its unfavorable report. During the extended 
period of public hearings, an amazing array of witnesses appeared be- 
fore the committee and every possible type of argument for and 
against the proposal was brought forth. Doubtless this varied array 
of witnesses gave to the senators valuable clues as to public feeling 
on the proposal, and it was on the basis of testimony offered before 
the committee that Senators Hatch, McCarran, and O 'Mahoney an- 
announced their opposition to the bill. The most useful function of 
the committee seems to have been to hold in abeyance the necessity 
of making a formal decision while senators waited in the hope that 
public opinion would develop in a decisive direction and render unnec- 
essary a decision on the Senate floor. 

2. Events played a more important rdle than Congress or the Pres- 
ident in shaping the direction of public opinion. The six leading de- 
terminants of opinion in the debate were; (1) the President’s Victory 
Dinner speech and fireside chat on the fourth and eighth of March; 
(2) the opening of the Administration case before the Senate Judi- 
ciary Committee on March 9; (3) the opening of opposition argu- 
ments against the proposal before the committee on March 22; (4) 
the decision of the Supreme Court overruling an earlier decision in the 
Adkins v. Children’s Hospital case on March 29, which paved the way 
for federal minimum wage legislation and broke the succession of 
anti-New Deal decisions handed down by the Court; (5) Washington 
reports, beginning on May 10, that Justices Brandeis and Van Devan- 
ter were planning to retire; and (6) the retirement on May 18 of Jus- 
tice Van Devanter. 

Of these six steps in the downfall of the Court proposal, three were 
attempts by government officials (the President and senators) to mo- 
bilize opinion in a particular direction. The other three were events 



Sec. 5 Formulation op Legislative Policies 209 

in the sense of being unanticipated happenings beyond the province of 
either proponents or opponents of the proposal. While the President’s 
speeches and the arguments given before the Senate Judiciary Com- 
mittee affected public opinion measurably, they were incapable of af- 
fecting it decisively. The major event in opinion-determination was 
the decision of the Court in the Adkins case. From the time of this 
decision, the public Yes vote dropped off steadily, while the No vote 
rose. The second most important step in opinion-determination was 
the retirement of Justice Van Devanter, with the effect of crystallizing 
opinion which had been drifting into indecision as the debate wore on. 
As Cantril has said, “opinion is generally determined more by events 
than by words — unless those words are themselves interpreted as an 
event. 

3. Public opinion cannot propose a course of action, and a healthy 
public opinion requires leadership. Throughout the course of the de- 
bate, as shown by the accompanying charts, public opinion was respon- 
sive to political moves and events. At no time was there observable 
any great spontaneous movement of opinion in a direction which 
would have indicated to legislators the necessity for taking a particu- 
lar course of action that would have broken the deadlock. It is char- 
acteristic of public opinion that it cannot generate a proposal or series 
of proposals serving to satisfy its needs. Public opinion can indicate 
very powerfully the general area of its needs, but it remains for an 
individual or group of individuals to come forward with specific pro- 
posals toward which opinion can display approval or disapproval. We 
have seen how, during the course of the debate, the public support that 
fell away from both the Yes and No sides of the discussion tended to 
gather in the No Opinion category, where it remained in a state of 
indecision awaiting some new determining factor that would move it 
once more into the realm of decision. Those legislators who waited 
in the hope that public opinion would show them the way were wait- 
ing in vain. Public opinion in a democracy responds to leadership, and 
needs the stimulus of leadership in order to crystallize one way or the 
other on specific proposals. Legislators are perfectly correct in sound- 
ing opinion so that they may determine whether or not they are mov- 
ing in a direction calculated to meet popular needs. It is completely 
fallacious for legislators to wait on public opinion to tell them what 
to do, because public opinion waits on leadership to supply the grist of 
fact and suggestion so that it can fulfill its function, which is the ac- 
ceptance or rejection of proposals. In a sentence, when faced with a 
specific problem, public opinion will respond to proposals, but cannot 
generate them; generation of proposals is the fimction of the legisla- 
tors. 


1 Hadley Cantril, Gnaging Public Opinion (Princeton, 1944), p. 226. 
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Chapter 2 


LEGISLATIVE ORGANIZATION AND PROCEDURE 


SECTION 1. OUTLINE OF LEGISLATIVE PROCEDURE: THE 
STAGES IN THE PROGRESS OF A BILL 


NEW YORK LEGISLATIVE RECORD AND INDEX: 

A COMPLETE AND CUMULATIVE RECORD 
ISSUED WEEKLY 

(1947) The Legislative Index Company, Albany, page 2. 

The Course Followed by a Bill from Time of Introduction in the 
Legislature until it Becomes a Law Is Indicated Below: 


IN SENATE 

1. Introduction and Reference to 

Committee. 

2. Referred to Committee of the 

Whole on report from Com- 
mittee. 

3. Ordered to Third Reading and 

referred to Committee on 
Revision, 

4. Passed and transmitted to the 

Assembly for action by that 
house. 

5. Transmitted to Governor. 


IN ASSEMBLY 

1. Introduction and Reference to 

Committee. 

2. Ordered to Second Reading 

on report from Committee.. 

3. Ordered to Third Reading and 

referred to Committee on 
Revision. 

4. Passed and transmitted to the 

Senate for action by that 
house. 

5. Transmitted to Governor. 


When a bill is introduced in Senate or Assembly it is referred to 
a standing committee or by unanimous consent may be advanced. 
In the Assembly, the time limit for introduction of bills is March 7th. 
Bills carrying out recommendations by state departments must be 
introduced by February 15th, 

When a bill is reported by the committee in the Senate, either fa- 
vorably or for consideration, it is referred to the Committee of the 
Whole. In the Assembly it goes to second reading. 

After consideration by the Committee of the Whole or on second 
reading, the bill is advanced to a third reading, then examined as to 
language and form by the Revision Committee, after which it is en- 
grossed and ready for final consideration. 

A bill passing its own house goes to the opposite branch of the 
le^slature, and takes the same course in that branch as though it 
originated there, unless it is substituted for an identical bill which 
is on the Calendar, or by imaniraous consent it may be given imme- 
diate consideration and passed. 
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A bill may be reported by a committee either favorably, adversely 
or for consideration of the house. If reported favorably, it advances 
to the next order of business. If reported adversely and the house 
agrees to the report, the bill is dead; if the report is not agreed to, 
the bill is before the house for disposition and generally advances to 
the next order of business. 

A committee may be ordered by a vote of the house to report a 
bill. This is done by moving to discharge a committee from further 
consideration of the bill. 

A bill may be amended in committee, in the Committee of the Whole 
of the Senate or on the order of second reading in the Assembly, or 
while on third reading in either house. A committee may report a 
bill with amendments for reprinting and recommittal. 

A Senate bill may be amended in the Assembly, after it has passed 
the Senate, and vice versa. Such amendments must be concurred 
in by the house in which the bill originated, before the bill can be 
transmitted to the Governor, 

After a bill has had a third reading, an amendment thereto shall 
not be offered unless by unanimous consent. 

In the Assembly, on a date fixed by the Speaker, Rules Committee 
takes over all bills not already acted on along with other matters 
pending; date so fixed by the Speaker, however, shall be not less 
than one week after the time limit set for the introduction of bills. 
The Committee on Rules may report a biU that has been recommitted 
from the floor. In the Senate, the committees have charge of all 
bills up to the close of the session. The Committee on Rules of either 
house has power to take a bill from a committee and place it imme- 
diately upon the order of final passage. It may also introduce a bill 
or amend a bill in any particular. 

A bill must be reprinted each time it is amended and it can not be 
passed in final form, in either house, unless it has been upon the 
desks of the members for three legislative days. The Governor, how- 
ever, may send a message dispensing with the three-day requirement 
and stating the facts in his opinion which necessitate the immediate 
passage, in which case the bill must be upon the desks of all mem- 
bers in final form, not mecessanly printed, before final passage. A 
message given on a biU by the Governor does not necessarily mean 
the legislation has his approval as the required message is sent only 
to expedite passage. 

A bill relating to the property, affairs or government of any city, 
which shall be special or local in its effect, shall not be passed, unless; 
(1) so requested by the Mayor of the city affected, concurred there- 
in by the local legislative body, (2) or upon the request of two-thirds 
of the members elected to such body, declaring a necessity exists and 
reciting the facts thereof, and in each case a two-thirds^ affirmative 
vote of members of the Senate and Assembly is required before pas- 
sage. 



214 


Legislative Organization and Procedure 


Cii. 2 


A bill, special or local, in terms relating to ono county^ shall not bo 
passed, except: (1) on request of the elective governing body of each 
county affected, (2) and in any county having an alternative form 
of government providing for an elective county officer, upon request 
of elective governing body with the concurrence of executive officer 
of each county affected; by a two-thirds vote of the local governing 
body after the refusal or failure of approval by the executive officer, 
(3) or upon certificate of necessity from Governor reciting the facts 
of such necessity and thereupon receiving a two-thirds affirmative vote 
of both houses. 

A bill relating to the property affairs or government of a village 
with a population of five thousand or more (first class village) shall 
not be passed, unless: (1) so requested by chief executive officer of 
the village affected, concurred in by a majority vote of the local leg- 
islative body, or (2) a message of necessity is sent to legislature by 
the Governor; in either case, the request must be accompanied with 
a message declaring a necessity exists and reciting the facts thereof; 
also two-thirds affirmative vote of each house is required. 

Concurrent resolutions, proposing amendment to the Constitution, 
must be transmitted in original form and each time amended, to the 
Attorney-General in accordance with the Constitution, and when his 
opinion is received (required within twenty days) the proposal is 
given consideration by the legislature in the same manner as a bill. 
If it is passed by both houses it is sent to the Secretary of State for 
filing and does not require action by the Governor. After the pro- 
posed amendment is passed by two consecutive legislatures it is sub- 
mitted to the people for consideration, and if accepted becomes part 
of the Constitution and if rejected it has no effect. Resolutions pro- 
posing or ratifying an amendment to the United States Constitution 
shall be considered in the same manner as a bill. 

A bill may be progressed without regard to the regular order in 
either house, by unanimous consent or by a suspension of the rules 
up to the point of final passage. 

During the session of the legislature the Governor has ten days, ex- 
clusive of Sundays, in which to approve or veto a bill. If he does 
not take action within that time the bill becomes a law. If vetoed, 
the bill may be passed and enacted into law over his veto by two-thirds 
vote of each house. 

All bills passed during the last ten days of the session are treated 
as thirty-day bills and the Governor has thirty calendar days, after 
the legislature adjourns, within which to act All biUs not signed by 
the Governor during that period are dead. 
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ABBOT LOW MOFFAT, THE LEGISLATIVE PROCESS. 

24 Corn.L.Q. 223 (1939). 

It is quite amazing how many people are ignorant of the procedure 
by which our laws are made. Indeed, few understand even the nature 
of the legislative process which is the comer stone of representative 
democracy. It is particularly disturbing that so many lawyers not 
only are not familiar with the subject, but are inclined deliberately to 
ignore it. Peihaps this is the fault of the law schools, which until 
recently were inclined to treat statute law as an unfortunate intrusion 
in the reasoning process by which the common law was developed. 
But, whatever the cause, the result is rather similar to that of the 
professional chauffeur who is satisfied with driving an automobile, 
knowing little or nothing of the machinery under the hood. 

Statute law is the basis of legal practice. There are many lawyers, 
however, who do not know their way around the statute books and 
are lost if they must go outside the various complied and consolidated 
laws. Probably even more encounter difficulty in the matter of statu- 
tory interpretation — the hunt for the mythical “legislative intent” — 
which includes not merely interpretation of language and court 
decisions, but the actual background and history of a law and each 
phrase contained therein. It is particularly discouraging to find how 
few lawyers are capable of good bill drafling, which is an art in itself, 
and how many assume that they have ability in this field. 

The emphasis of the law is constantly changing. As one field of law 
diminishes in importance, others arise. Some trends are obviously of 
comparatively short duration, while others will doubtless last through 
at least several generations. The automobile negligence case which in 
the past twenty years has become so widespread will, in my opinion, 
prove to be of the former type, because the present machinery is out 
of trend with the social necessities of the modern era. On the other 
hand,, as government becomes more and more complex, there will be an 
increasing growth of administrative law. What is often overlooked is 
that the basis of all administrative law and practice is statute law. 
There is also developing a field of practice which might be described 
as “legislative consultant” — ^the lawyer who, without participation as 
a lobbyist, advises on legislative trends and the remote as well as the 
immediate economic and social consequences of legislation. 

How does a law come into being? In all legislative bodies there are 
differences in detail, but an outline of the procedure in the New York 
State Assembly will cover the usual and essential steps. 

It is in committee that the real work of legislative bodies is done. A 
legislature is too large and unwieldly a body and is too inexpert in most 
of the technical problems presented to it to act in the first instance as 
a whole. The sifting process is done, therefore, by committees. Each 
committee specializes in a particular field, but unlike the Congress, 
where committees are in session throughout the legislative terra, in 
state legislatures the committees disband at the end of the session and, 
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of necessity, are not especially expert in their subjects. Seldom does 
a committee itself draft legislation or even undertake to improve or 
change a bill that comes before it. It either accepts or rejects the pro- 
posal. Occasionally a member will indicate to the introducer what 
objections were raised, and if he is sufSciently interested he himself 
will prepare amendments to overcome these objections. 

It is also important to bear in mind that almost no legislation orig- 
inates within a legislative body. Requests come from citizens, agencies, 
organized groups and administrative officials. For example, an or- 
ganization of rooming-house keepers, believing that a certain statute 
which refers to lodging-house keepers applies also to them, brings suit 
in the courts and is greatly aggrieved when the court pules that the 
protection afforded to lodging-house keepers does not apply to them. 
The organization thereupon writes to a member of the legislature 
pointing out the injustice of this situation and urges that the protec- 
tion be made uniform. 

The member takes the letter to the Bill Drafting Commission, an 
official agency of the legislature for the preparation of legislation in 
proper form. The commission prepares three typewritten drafts which 
the member “drops in the box” as, for historical reasons, the act of 
introducing bills by handing them to the Clerk is called. One copy 
is for the Committee on Revision, one for the printer and one for the 
Legislative Index. The next day when the legislature convenes, after 
the prayer and a motion to dispense with reading the jouimal of the 
preceding day, comes usually the First Reading of Assembly bills. The 
Clerk reads the title of three or four of the newly introduced bills 
(there may be a hundred or more on the desk) and the Speaker an- 
nounces to what committees they are referred for consideration. The 
ninety-six which have not been read are, of course, also sent to com- 
mittees but reading the titles aloud and making an announcement of 
committees is omitted to save time. Every bill must by Constitutional 
requirement have three readings and this reference to the committees 
constitutes the First Reading. Within three or four days the bills are 
printed, showing at the head to what committee they have been re- 
ferred, and are placed on the desks of the members. No bill, except on 
emergency message from the Governor, may be passed until it has been 
in printed form on the desks of the members for three days. For this 
reason copies of all bills which have been introduced in the Senate 
are also placed on the shelf of each member’s desk as soon as printed. 

The introducer of the rooming-house bill presently goes before the 
committee to which it has been referred at one of its meetings, explains 
the purpose of the bill and why he thinks it should be adopted. The 
committee, feeling the change desirable, by majority vote reports the 
bill favorably to the Assembly and it appears on the calendar on the 
Order of Second Reading. At the next session of the Assembly, shortly 
after the First Reading of bills, the titles of all bills on the Order of 
Second Reading are read aloud in the order they appear on the printed 
calendar which is on each member’s desk. When the title of the 
rooming-house- bill is read, if no one has objection to the bill it is 
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advanced to Third Reading and will come up for final vote a few days 
later. But, if some member is opposed to the bill or wants an explana- 
tion, he calls, “Strike out,” an abbreviation for the expression “Strike 
out the enacting clause,” a motion which, if carried, would defeat the 
bill. Bills may be struck out on both the Second and Third Reading 
calendars. The bill is thereupon laid aside temporarily and the reading 
of the calendar continued until all the bills to which there is no objec- 
tion are advanced or, in the case of Third Reading, finally passed. 
The bills which have been laid aside are then taken up once more, the 
title again read and debate on the proposal is had. 

In the Assembly, it is seldom that there is serious debate or opposi- 
tion to a bill on Second Reading because the pending question is the ad- 
vancement of the bill and if the bill fails to advance it retains its place 
on Second Reading and appears on the calendar again the following 
day. Most debate, therefore, is on the Third Reading of bills when a 
vote pass or defeat the proposal can be had. 

There are two ways of defeating a bill. The first is on a motion to 
recommit the bill to committee. Once a bill is recommitted, it cannot 
be reported again except by majority vote of the entire Assembly. 
If the motion to recommit is lost, it is still possible that the bill will be 
defeated on the roll call, at which time a majority of all the members 
is required. 

There are two kinds of roll call. The short roll call, used to save 
time when there is no serious objection to a proposal, consists of read- 
ing the first and last names and the names of the party leaders. Every 
member, whether present or not, is assumed to have voted in the af- 
firmative unless he raises his hand and requests to be recorded in the 
negative. On the long or slow roll call, each of the one hundred fifty 
names is read, the member answering personally “aye” or “no”. When 
the minority party wants to be recorded in the negative but does not 
wish to take the time for a slow roll call, the minority leader calls 
“Party vote” on a short roll call and the vote is then recorded with the 
majority members “aye” and the minority members “no” unless 
individuals indicate a contrary vote. 

After a bill has passed its Second Reading it is sent to the Revision 
Committee where the bill is reprinted in final form, or, to use the old 
terminology which still obtains, is “engrossed”, and the “engrossed 
copy” in its “jacket” is at the desk when finally passed. It is then 
signed officially by the Speaker and sent to the Senate where it is 
referred to a Senate committee. 

If a bill is defeated on Third Reading and the sponsor has reason to 
believe that he can pass it at a later date when absent members are 
present, he can move to reconsider the vote, lay the motion on the table 
and bring the bill up for a second vote at a later date. But only one 
reconsideration is permitted. 

In some states a bill is introduced in one house alone, but in New 
York it is usual to introduce the same bill in both the Senate and 
Assembly. If the Senate, for instance, passes a bill first, it comes over 
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to the Assembly and is referred to committee like any Assembly bill on 
First Reading. The Assembly committee may rcpoii favorably the 
Senate bill, but it frequently happens that the Assembly companion 
bill has already been reported and is on Second or Third Reading. 
Just before a vote is taken, therefore, the introducer of the Assembly 
bill moves to discharge the Assembly committee from further con- 
sideration of the Senate bill for the purpose of subsUtution, as the 
identical bill must pass both houses. If the Assembly passes the bill, 
the engrossed Senate copy which already bears the signature of the 
Senate’s presiding oflQcer (the Lieutenant-Governor) is signed by the 
Speaker, returned to the Senate and by the Senate transmitted to 
the Governor. 

If a bill fails to pass both houses it is, of course, lost. But from time 
to time a bill will be amended in the other house before it is passed. 
It must in such case be returned to the first house. If that house 
concurs in the amendments the bill is automatically passed. But it 
may send the bill to committee and do nothing further, it may itself 
amend the amended bill, or it may decide to try to reach a compromise 
agreement through the appointment of a conference committee of the 
two houses. This is the usual procedure in Congress, but there has 
been only one conference committee in the New York State Legisla- 
ture in over twenty years. That followed a deadlock on the budget. 

Either house may, before action by the other and with the conscint 
of the other, recall a bill which it has passed. Similarly, a bill can be 
recalled from the Governor. This procedure is used quite often at the 
informal request of the Governor who may want some amendment 
made to a bill or who may desire thirty days in which to consider a 
bill instead of ten days. A bill that goes to the Governor must be signed 
or vetoed by him within ten legislative days or else it will become law 
without his signature. However, the Governor is given thirty days to 
sign or veto bills which are passed within the last ten days of the ses- 
sion and if he does not sign these so-called "thirty day bills” they fail 
to become law. As in Congress, the Governor’s veto power is not 
absolute. A bill can be passed over his veto by a two-thirds vote. 

It is comparatively easy to follow legislation in the New York As- 
sembly. The bills themselves are clearly printed \vith all proposed new 
matter in italics and existing law, proposed to be deleted, enclosed in 
heavy brackets. Every bill when it is introduced receives in numerical 
order an introductory number and by this number one can always find 
it without difficulty. At the same time, it also receives and there is 
printed on the bill itself a print number. When a bill is amended it has 
to be reprinted and thereupon receives an additional print number. 
There numbers are placed on the bill in numerical order as each bill is 
printed and a bill which has been amended several times will frequently 
carry three or four print numbers as well as its introductory number. 
One can, therefore, look up a bUl in each stage of amendment. There 
is printi^ weekly during the session a Legislative Index which gives 
the introductory numbers, a brief synopsis and the exact status of each 
bifl (he,, what committee it is in, or if it is on Second Reading, or Third 
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Reading, or before the Governor, etc.) , all the print numbers and their 
enrr-osponding introductory numbers, and all legislation indexed both 
under the name of the introducer and under its subject matter. Ac- 
cordingly to follow any legislation, it is only necessary to know either of 
ils numbers, its sponsor or the subject matter. 

The legislature convenes the first Wednesday of Januai’y in each 
year. Its term is without limit, but it usually adjourns in March or 
April. The first session of each week is held on Monday night at 
eight-thirty so that members from distant parts of the state can get 
to the session without traveling on Sunday. During January and the 
early part of February, most of the members go home on Tuesday, as 
there is little business before the house. The committees begin to func- 
tion shortly after organization, but they are not inclined to report bills 
favorably until they have had an opportunity of finding what legisla- 
tion will be proposed on a given subject, so that they may compare the 
various bills offered. Skeleton sessions are usually held at 11 A.M. 
each day during the balance of the week. It is not until a number of 
weeks have passed that these sessions are sufficiently important for 
most of the members to attend. 

During the last few days of the session, the Assembly procedure 
differs very considerably from that which obtains in most stales. As 
indicated above, all bills are referred to different committees for con- 
sideration. Towards the close of the session, however, these committees 
terminate their activities and all bills upon which they have not acted 
are rolcrred to a committee of which the Speaker is chairman, known 
as the Rules Committee. When Rules Committee takes charge, the 
legislative body begins to function very rapidly. BiUs reported by the 
Rules Committee are reported on the Order of Second and Third 
Reading at the same time, so that there is no delay between the two 
readings. It is this period, and especially the last day, that is the object 
of much, and sometimes legitimate, criticism. On the last day of the 
session when it may be physically impossible to have a printed calendar 
of the bills, members have little opportunity to secure and look over 
copies before they are passed. Indeed, if the bill has been recently 
amended or introduced, there may not even be copies available, and 
many votes are cast in complete ignorance of what is being voted on. 
Rules Committee is composed of the leaders of both parties, and the 
votes under these circumstances are based on political faith in such 
leaders. When the leadership is conscientious, no intrinsic harm re- 
sults; but it is in such periods that a callous leadership “puts over” or 
lets “slip through” biU that would normally not withstand the cross- 
fire of debate. 

One other matter which receives occasional publicity deserves men- 
tion. The house can always by vote of a majority of its membership 
take over control of legislation and discharge a committee from con- 
sideration of a bill so that the bill comes before it. Motions to dis- 
charge committees are quite frequently made towards the end of a 
session. The purpose of such motions, however, is generally political 
in order to secure a record vote for use in campaigns. It is an imwrit- 
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ten rule from which there are but few deviations that the majox-ity 
party will support the committees which it controls so that such mo- 
tions, requiring a majority of the house membership, hardly ever pre- 
vail. Whei’e there is a sufficient nmnber of the majority members who 
wish to join with the minority, the committee, even though its members 
may not approve the bill, will generally report it to the house for 
consideration, although without recommendation as to the action of 
the house. 

The procedure in every legislative body has two purposes. Its pri- 
mary purpose is to secure careful consideration of each proposal and 
to safeguard the right of every member to express his views as he 
wishes and to vote, but at the same time care is taken that the majority 
party control the fate of legislation, for the passage or defeat of which 
it must assume public responsibility. 

BOOK I McKinney’S statutes, division n (1942) • 

n. Formalities of Enactment and Approval. 

§ 11. Legislative procedure generally 

The general outline of procedure to be followed by the Senate and 
Assembly in enacting laws is laid down by the Constitution, and within 
this framework each house of the Legislature may determine the mile 
of its own proceedings. Thus the Constitution provides that no laws of 
this state shall be enacted except by bill; that bills may originate in 
either house; that, having been passed by one house, they may be 
amended by the other; but that upon the last reading of a bill no 
amendments shall he allowed. After the final reading of a bill, also, 
the question of its passage is to be taken immediately, and tlie ayes and 
nays entered on the journal. Similarly the Constitution provides that 
no bill shall be passed in either house, unless it has been printed and 
upon the desks of the members, in its final form, for three legislative 
days. The Governor, however, may certify to the Legislature facts 
which, in his opinion, necessitate an immediate vote on a bill, in 
which case the bill need only be upon the desks of the members in 
final form, not necessarily printed, before passage. No bill can become 
a law except by the assent of a majority of the members elected to each 
branch of the Legislature, and the Constitution provides that the enact- 
ing clause of all bills shall be “The people of the State of New York, 
represented in Senate and Assembly, do enact as follows." 

These, briefly, are the rules prescribed by the Constitution by which 
laws shall be enacted. Within them the Legislature has standardized 
its procedure so that bills in the process of enactment follow a more or 
less routine course. Any bill may be introduced in either house, and 
no preliminary finding or investigation, is necessary to their introduc- 
tion. . . . 


* [BeRrlntcd with special pel-mission and by courtesy of publishers of McKinney’s 
Oonsolidated Laws of New Yoi-h. Protected hy copyright by the Edward Thomp- 
son Co., BrooWya, N. Y. Footnotes az-e omitted. Ed.] 
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§14. Approval of Governor 

The Constitution provides for the presentation of bills to the Gover- 
nor for his approval as follows: “Every bill which shall have passed the 
senate and assembly shall, before it becomes a law, be presented to 
the governor; if he approve, he shall sign it; but if not, he shall return 
it with his objections to the house in which it shall have originated, 
which shall enter the objections at large on the journal, and proceed 
to reconsider it. If after such reconsideration, two-thirds of the mem- 
bers elected to that house shall agree to pass the bill, it shall be sent 
together with the objections, to the other house, by which it shall like- 
wise be reconsidered; and if approved by two-thirds of the members 
elected to that house, it shall become a law notwithstanding the objec- 
tions of the governor. In all such cases the votes in both houses shall 
be determined by yeas and and nays, and the names of the members 
voting shall be entered on the journal of each house respectively. 
If any bill shall not be returned by the governor within ten days (Sun- 
days excepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless the legislature 
shall, by their adjournment, prevent its return, in which case it shall 
not become a law without the approval of the governor. No bill shall 
become a law after the final adjournment of the legislature, unless 
approved by the governor within thirty days after such adjournment. 
If any bill presented to the governor contain several items of appropria- 
tion of money, he may object to one or more of such items while ap- 
proving of the other portion of the bill. In such case he shall append 
to the bill, at the time of signing it, a statement of the items to which 
he objects; and the appropriation so objected to shall not take effect. 
If the legislature be in session, he shall transmit to the house in which 
the bill originated a copy of such statement, and the items objected to 
shall be separately reconsidered. If on reconsideration one or more 
of such items be approved by two-thirds of the members elected to 
each house, the same shall be part of the law, notwithstanding the 
objections of the governor. All the provisions of this section, in rela- 
tion to bills not approved by the governor, shall apply in cases in 
which he shall withhold his approval from any item or items contained 
in a bill appropriating money.” 

In objecting to items of an appropriation bill, however, the objec- 
tion of the Governor is to be directed to items of money appropriated 
and not to limitations or conditions under which the appropriation 
is made. Hence a provision that an appropriation was not to be used 
for personal services was not an item which the Governor could veto- 
while approving the rest of the bill. 

To the reguirement that all bills be submitted to the Governor for, 
his approval before becoming a law, there is also one specific exception. 
An appropriation bill originally submitted to the Legislature by the 
Governor becomes a law immediately upon being passed by both 
houses of the Legislature without any further action by the Governor; 
except that appropriations for the Legislature and judiciary, and sep- 
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arate items added by the Legislature to such bills, are subject to his 
approval as in the case of other laws. 

The Legislature, being unable to enact a law without the appi’oval of 
the Governor, or by a two-thirds majority in case he disapproves, can- 
not repeal a statute without the same formalities. Hence a legislative 
enactment may not be declared inoperative by a mere concurrent reso- 
lution, and a legislative grant of immunity from prosecution on ac- 
count of testimony given before a legislative committee would be 
ineffective unless approved by the executive of the state. 

§ 15. Submission of laws to popular vote 

Under the republican form of government in force in this state all 
legislative power is derived from the people. But when the people 
adopted the Constitution they surrendered the power of making laws 
to the Legislature and imposed it upon that body as a duty. Hence, 
except as they expressly reserved such power in the Const uilion, the 
people now have no authority to ratify or adopt laws proposed by their 
representatives. Thus it was held in a comparatively early case that 
the Legislature had no power to submit to popular vote the question 
of whetlier a given enactment should become a law. While, however, 
this holding still reflects the general rule, the later cases have refused 
to extend its doctrine and have sanctioned numerous exceptions to it. 
A distinction has been drawn, for example, between the submission of 
a general law to the electors of the whole state and the submission of 
a local law to the voters of a particular locality; and the latter has 
been permitted where the former was not allowed. The reason for this 
distinction, it is said, rests in the manifest propriety of making local 
changes dependent upon the vote of the local electors, who, of all 
persons, could best determine their convenience. Thus it has been 
held that the bonding of a municipal corporation in aid of the con- 
struction of a railroad could be made contingent upon the consent of a 
certain percentage of the taxpayers of such municipality; the issuance 
of liquor licenses in a certain ^strict could be made to depend upon 
the vote of the local electors; the location of a county seat could be 
submitted to the electorate of the county; and the voters within a 
proposed county could be permitted to vote on whether a law erecting 
such county should go into effect. 

Another difference recognized in the more recent decisions with re- 
gard to the voluntarj’ submission of laws to popular vote is between 
the power to determine whether an act shall become a law and the 
power to determine whether a law shall become operative. In the 
first case, it is said, the act does not purport to be a law when it leaves 
the Legislature. The very question of its becoming such is submitted 
^ to the electors. But in the second case the legislating is done and the 
statute is a completed law, its future operation being dependent on a 
contingency; namely, the affirmative vote of the people. In this re- 
spect statutes of the latter type are comparable to conditional statutes, 
and a referendum concerning them is permissible, though with refer- 
ence to the former it is not. A law, therefore, which sets forth a num- 
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her of foj’ms of city government and authorizes cities to adopt them, 
is not of the kind which violates the provision of the Constitution vest- 
ing legislative power in the Senate and Assembly. 

In addition to those cases already considered in which the Legisla- 
ture may voluntarily submit a law to popular vote, it is to be observed 
that the Constitution requires such procedure in the enactment of cer- 
tain laws. It commands a referendum in the case of legislation con- 
tracting additional state indebtedness; upon the annexation of terri- 
tory to a city; upon the creation of a public utility to serve a given 
locality; and upon the adoption of an optional form of county gov- 
ernment. 

When a referendum law has once been passed there arises the prob- 
lem as to how it may be amended. In this regard there appears, at 
first glance, to be some conflict in the decisions. The Attorney Gen- 
eral has observed that such legislation ranks next to the Constitution 
and may not be changed or modified, in respect to basic require- 
ments, without a resubmission as in the case of the original law, and 
at least one case upholds this view. Two lower courts, on the other 
hand, have flatly declared that the Legislature could not by volunta- 
rily submitting a law to popular vote, deprive itself of its plenary 
power to amend all legislation, including referendum laws. The con- 
flicts in these adjudications, however, can be reconciled on the ground 
that one line of decisions represents cases in which a referendum was 
required by the Constitution; while the other covers those wherein 
the Legislature submitted laws to the people of its own volition. 
Hence the true rule would seem to be that laws required by the Con- 
.stitution to be submitted to popular vote may be amended only by the 
same formality; while laws voluntarily submitted to popular vote may 
be amended by the Legislature alone. 

In connection with the amendment of referendum laws courts may 
likewise consider the object of the Legislature in submitting the orig- 
inal law to the people; and if a proposed amendment does not inter- 
fere with the original design, or basically change the law, a referen- 
dum is not required to make the amendment effective. Thus it has 
been said that the only question submitted to the people imder the 
Constitutional provision requiring a referendum in the case of legisla- 
tion contracting state debts, was the advisability of contracting the 
debt. Hence an amendment to a referendum law which did not affect 
the debt contracted was upheld. So likewise with an amendment 
which only corrected a defective detail in the original act. 

Notwithstanding the opinion of the Attorney General that referen- 
dum laws rank next to the Constitution, the approval by the people 
of an act not required to be submitted to them cannot be construed to 
be an amendment of the fundamental law; for the Constitution can 
be changed only by the methods provided for therein. 

§ 16. Proof of passage; time of becoming law; publication 

When a bill has passed both houses of the Legislature the laws of 
this state prescribe certain formalities which establish the time and 
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manner of its passage; fix the time at which it became a law; and 
provide for its publication. The Legislative Law provides thal: upon 
the passage of a bill by either house, the presiding officer thereof shall 
append to such bill a certificate of the date of its passage by the votes 
of a majority of all the members elected to such house or in the pres- 
ence of three-fifths of such members, if such be the case, or by the 
votes of two-thirds of all the members elected to such house, as the 
case may be. Upon the passage of a bill as to which a part becomes 
law immediately and a part requires further action by the governor, 
two copies shall be certified as above provided, one of which, upon final 
passage by both houses, shall be transmitted to the governor and the 
other to the secretary of state. Should a controversy arise as to the 
passage of a bill, the certificates of the presiding officers become of 
prime importance. The Legislative Law provides that no bill shall be 
deemed to have passed unless so certified and that the certificate shall 
be conclusive evidence of the passage of the bill in the manner speci- 
fied. The journals of the Legislature, therefore, may not be received 
in evidence to impeach certificates which are legal in form and which, 
on their face, show the bill to have been duly passed. Nor is a defect 
in the certificate in failing to show that the requisite numbers were 
present or voted sufficient to overcome this conclusive presumption, 
but in such case, recourse may be had to the journals of the respec- 
tive houses to support the validity of the enactment. The certificates 
to be considered in deciding controversies are the ox-iginal certificates 
of the presiding officers and such officers may not make any substi- 
tution, alteration, or addition to them after the adjournment of the 
Legislature. 

If a bill becomes a law by the approval of the Governor, the Legis- 
lative Law provides that his certificate shall be the evidence of the 
time when the bill becomes a law; but if a bill becomes a law other- 
wise than by the approval of the Governor, the certificate of the Sec- 
retary of State showing the time when the bill was filed in his office 
shall constitute such evidence. 

If, after passage by both houses, a bill be approved by the Governor 
or passed over his veto, the Constitution commands the Legislature to 
provide for its speedy publication. This the Legislature has done by 
section 45 of the Legislative Law, which provides that the Secretary 
of State shall annually cause the session laws to be published as soon 
as possible after the adjournment of the Legislature. In the publica- 
tion of every law, the certificates of the presiding officers of each 
house are omitted, but there is inserted immediately under the title 
of the law, a statement to the effect that it became a law upon the 
properly specified date, with or without the approval of the Governor, 
or notwithstanding his objections, as the case may be, and adding the 
words “passed by a two-thirds vote,” “passed, three-fifths being pres- 
ent,” or “passed, a majority being present,” and the words “on emer- 
gency message” if passed by a two-thirds vote on an emergency mes- 
sage from the Governor. In the case of an appropriation law submit- 
ted by' the Governor, certain provisions of which become effective 
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without his approval, the statement in addition to the other matter 
prescribed is required to state that part of it became a law upon a 
properly specified date by the action of both houses of the Legislature 
and that part of it became a law upon a properly specified date with 
or without the approval of the governor, or notwithstanding his ob- 
jections, as the case may be. 

Generally speaking, and aside from statutory provisions on the sub- 
ject, an act contained in the printed session laws is presumed to have 
been passed in the mode prescribed by the Constitution, and the bur- 
den is on one asserting the contrary to set up his claim in his plead- 
ings and produce evidence to overcome the presumption of regularity. 
But it is to be observed that this pi’esumption attaches only to the cer- 
tificates of the presiding officers which are filed in the office of the 
Secretary of State, and does not rim to statements made by the Sec- 
retary based upon them and printed in the session laws. The Legis- 
lative Law specifically provides that such statement shall be only pre- 
sumptive evidence that the original law was certified by the presiding 
officer of each house accordingly. Hence the courts may look beyond 
the printed statute book to examine whether a statute has been con- 
stitutionally passed, and a statement in the session laws that an act 
was passed by two-thirds vote may be rebutted by the production of 
the original certificate showing that such was not the case. 


FINAL REPORT OF THE NEW YORK STATE JOINT LEGISLA- 
TIVE COMMITTEE ON LEGISLATIVE METHODS, PRAC- 
TICES, PROCEDURES AND EXPENDITURES 

N. Y. Leg.Doc. (1946) No. 31 ; 2S-38 * 

THE NEW YORK STATE LEGISLATURE— AN 
OVERALL VIEW 

Powers 

Concern has been expressed over what is said to be the diminished 
powers of state legislatures today in contrast with the powers con- 
ferred upon them by original state constitutions and in relation to the 
growing power of the Executive and the Federal Government. Under 
the first New York State Constitution of 1777 the powers of the Leg- 
islature were practically limitless. Vested in the Legislature were 
broad residual powers restrained only by a few general rules. The 
trend since has been well summarized by Charles Z. Lincoln: 

“ . . . subsequent Constitutions have imposed important re- 

strictions on legislative action, and have, in some eases, reserved pow- 
er to the people themselves, and in others have committed these sub- 
jects to subordinate local agencies in the political subdivisions of the 
state. Limitations on legislative power have also been imposed by the 
Federal Constitution, which has deprived the states of any authority 


• [Footnotes are omitted. Ed.] 

Read & MacDonaid U.O.B.hEa.— 15 
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to enact laws on specified classes of subjects, including laws impairing 
the obligation of contracts, affecting vested rights, denying equal pro- 
tection of the laws, depriving citizens of the privileges and immunities 
secured by the Constitution, and laws infringing upon the power of 
Congress to regulate commerce.” 

The limitations and restrictions imposed upon the Legislature have 
taken the following forms; The Legislature may not pass any laws in 
violation of any right or privilege specifically guaranteed to the people 
by the Constitution of the United States and of New York State. In 
certain cases it may not pass any private or local bills and must act 
only by general laws. The form of all bills and the number of votes 
required to pass certain bills are rigidly prescribed. The Legislature 
cannot audit or allow certain claims or accounts against the state. 
Under the Executive budget system, its power to amend, consider and 
act upon budget bills and other bills carrying appropriations is restrict- 
ed in a number of respects. Specifically prohibited is the giving or 
loaning of State moneys or credit. The Legislature’s power to con- 
tract indebtedness is likewise limited. Among other curbs imposed 
upon legislative sovereignty are the amendments safeguarding the 
home rule powers of villages having a population of 5,000 or more and 
of counties, and cities. 

Despite these restrictions, it is premature to portend the dissolution 
of representative government in the State. Unlike the Congress of the 
United States which acts on the basis of well-defined and sharply lim- 
ited powers specifically conferred by or implied in the Federal Con- 
stitution, the New York State Legislature is given an affirmative and 
omnibus grant of lavwnaking power, broader in scope than that pos- 
sessed, by Congress. Unless the Legislature is specifically restrained 
by the Constitution, its latitude of action is virtually unhampered and 
unlimited. What is meant by legislative sovereignty, fundamentally, 
is the power of the representative body to determine State-wide policy 
and to make certain that administrative agencies conform to that pol- 
icy; the power to raise revenue; the power to appropriate funds and 
to make certain that expenditures are made in accordance with the 
intent of the Legislature. Whatever the historical reasons for the 
various restrictions imposed upon the Legislature may be (and such 
discussion does not come within the scope of this report) , these basic 
powers have not been vitiated. 

The expansion of rule-making powers of administrative agencies has 
led to the assertion that the lawmaking powers of the Legislature have 
contracted over the years. The duty of making laws for the conduct 
of the inhabitants of the State has been entrusted by the people solely 
to their elected representatives. This is provided for by Art. Ill, Sec. 
1 of the State Constitution. The courts have consistently interpreted 
that provision strictly. The Constitution-makers intended that those 
whom the people select to make their laws shall do so and no others. 
The duty imposed upon them may not be delegated to others. This 
admonition of the people through their fundamental law is restated 
here because it seems to have been forgotten even by legislators. 

Read & MacDonald U.O.B.IiEa. 
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How far this doctrine has been overlooked is brought sharply to at- 
tention by an examination of statutory enactments of recent times. 
Such a survey reveals the fact that more and more legislatures are 
wont to pass on to administrative officials the duty of writing in the 
details of administration by conferring on them wide rule-maldng 
powers. 

Scope of Legislative Operations 

Volume of Bills Introduced 

Although the present New York State Legislature is alleged to be 
overshadowed by the Federal Government and curbed in the exercise 
of its powers by the State Constitution, New York’s fifty-six Senators 
and one hundred fifty Assemblymen act on more measures and on 
more important measures annually than were considered by earlier 
legislatures at a time when the national government was weaker and 
the State Constitution more generous in its grant of legislative powers. 
As the concept of the role of the State in society has changed over 
the years, the Legislature has been called upon to enact far-reaching 
measures governing education, health, social welfare and industrial 
and labor relations. 


CHART t 

BILLS INTRODUCED. NEW YORK STATE LEGISLATURE. I896-I945* 


TH0U4AN0S Of BILLS THOUSANDS OF BILLS 



♦includes identical senate and assembly bills (companion bills). 

+ INCLUDE5 SPECIAL SESSION. 
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In the last fifty years alone there has been a significant increase 
both in the over-all volume of bills introduced and in the number 
of general measures of such broad scope as to affect all the citizens 
of the State. Although considerable fluctuation marks the number 
of bills introduced in the years from 1896 to 1945 as Chart 1 shows, 
there is yet discernible a definite upward trend. The volume of meas- 
ures introduced in both houses ranged from 2,209 in 1902 to 4,698 
in 1933 or twice as many. In addition, there were hundreds of amend- 
ments annually, each one of which was considered a new bill. On 
the average, 47 per cent more bills were filed during the 1941-1945 
period than were introduced during the five years from 1896 to 1900. 
Increases in the total number of biUs introduced are particularly evi- 
dent during the war years, 1939-1945, and those immediately preced- 
ing the war. 

Nature of Bills Introduced 

No other state legislature contends with the staggering total of 
more than 4,000 bills introduced annually. In its scope of operation, 
the New York State Legislature is second only to Congress among the 
legislative bodies in the United States. Most of the bills introduced 
reflect the complex economic and social conditions of the State. 

. From 1943 to 1945, consecutively, Senators introduced 1,- 
650, 1,723 and 1,981 bills. During the same period Assemblymen put 
in the hopper 1,944, 2,069 and 2,356 bills. While the bills concern al- 
most every subject comprehended by the lawmaking power of the 
Legislature, the principal emphasis appears to lie on measures affect- 
ing education, labor and workmen’s compensation, civil service and 
pensions, the Civil Practice Act, appropriations and taxation, and 
counties, cities, towns and villages. Approximately, four-fifths of all 
bills filed are general bills of State-wide concern, the remainder having 
local or private application. 

Nature of Legislative Action . . , 

Of each hundred bills introduced, twenty-one are destined to be- 
come law, to cite the experience of the last three sessions. What hap- 
pens to &e other bills in the course of their legislative journey is 
shown in Table 1. Committees in both houses have been responsible 
for the defeat, on the average, of 52 per cent of all bills introduced, 
with the mortality heaviest in the first house. As many as 558 bUls, 
on the average, or 14.3 per cent of all bills introduced were substi- 
tuted for in the first house by bills arriving from the second house. 
Because both houses usually support the decisions of their commit- 
tees, relatively few bills failed to pass on the floor after being reported. 
In all, on the average, only 3.8 per cent of all bills introduced either 
died on the second reading or general orders calendar or were de- 
feated on the floor of the first house. The number of bills introduced 
in both houses during the last three sessions ranged from 3,594 to 
4,337. Of this amount, the number that survived both houses and 
reached the Governor ranged from 1,015 to 1,272. This represented. 
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Note: Perceatasea ia this and in the following tables have been rounded o£f to one decimal place and therefore may not add to 100.0. Data showing legislative action 
in first house pertain to action on combined Senate and Assembly bills after introduction. 

General orders calendar in the Senate. ^ ..... j . . . . 

** Bills that failed to pasa Tvere either atriclccn from the third reading calendar, recommitted to coiimu.,tee, defeated on a final passage roll call or had their snactiDg 
clause stricken out. 
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TABLE 2 

NUMBER AND PER CENT OF AMENDMENTS, BY TYPE 
NEW YORK STATE LEGISLATURE, 1943-1945 



1945 

1944 

1943 

Type of amendment 







Number 

Percent 

Number 

Percent 

Number 

Per cent 


Senate 


Tolnl 

417 

100.0 

391 

100.0 

411 

100.0 

Amendments printed and recommitted. . . 

243 

SS.3 

235 

00.1 

268 

65.2 

Amendments reported by committee .. . . , 

95 

22.8 

58 

14 8 

60 

12.2 

Second reading amendmenta 

25 

6.0 

25 

6.4 

19 

4.0 

Third reading amendmenta, 

64 

12.9 

73 

18.7 

74 

18.0 


Assembly 





Total 

4SS ! 

100.0 

457 1 

100.0 

465 

100.0 

Amendmenta printed and recommitted. . . 

295 i 

60.7 

283 

61.9 

293 

63.0 

Amendments reported by committee.*. . . 

107 1 

22 0 

70 

16.6 

81 

17.4 

Second reading amendmenta 

12 1 

2.5 

10 

2 

8 

1.7 

Third reading amendments. 

72 j 

1 

14.8 

88 

19.3 

83 

17.8 


* Amendmenta on the general orders calendar in the Senate. 


on the average, 28.8 per cent of the aggregate number of bills intro- 
duced. After reaching the Governor, a few bills were recalled and 
recommitted by the first house. Vetoes by the Governor averaged 
only 7.9 per cent of all bills introduced. 

Analysis of legislative action would be incomplete without refer- 
ence to the number and type of amendments made to Senate and 
Assembly bills during the 1943-1945 period. This is shown in Table 
2. The number of Senate amendments ranged from 391 to 417 and 
the number of Assembly amendments from 457 to 486, constituting 
approximately one-fifth of all bills introduced in each house. More 
than three-fifths of all amendments, on the average, were bills that 
were amended and recommitted to committee, usually upon the 
initiative of the introducers to meet objections. Senate amendments 
made on the floor on general orders or third reading averaged slightly 
more than one-fifth of all amendments. Less than one-fifth of all 
Assembly amendments, on the average, were made after the bills 
were reported by committees. 

Additional insight into the nature of legislative action may also 
be gained by an analysis of the time consumed at various stages of 
the legislative process. This is particularly important with refer- 
ence to state legislatures which, unlike Congress, hold brief ses- 
sions — ^for the most part bienially — blasting r'arely more than three 
months. During the 1945 session the Senate was in session sixty- 
one legislative days and the Assembly fifty-nine. Table 3 shows 
that, on the average, it took twenty-seven legislative days for Senate 
biUs and twaity-five legislative days for Assembly bills to be passed 
by both Tiouses. Committee action in the first house averaged ap- 
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TABLE 3 

AVERAGE NUMBER OP LEGISLATIVE' DAYS » INVOLVED 
IN PASSAGE OP BILLS BY BOTH HOUSES 
NEW YORK STATE LEGiaLATURE, 1946 


Action on legislation 

Average number of legislative days 

Senate bills * 

Assembly bills* 

Completed action in both houses 

27.3 

2S.3 

Completed action in first house 

20.1 

19.3 

Committee consideration 

15.5 

14.5 

Calendar action 

4.6 

4.8 

Completed action in second house 

7.2 

5.9 


1 ^Actual aeasion days. 

* Action on 484 Senate bilU that paaecd botli houses. Kot included in this analysis are 24 Sonata 
hills that were cither recalled from the Governor after final passage or reconaidored by th© Senate 
after being amended by the Assembly. 

• Action on 755 Assembly bills that passed both houses. 


proximately fifteen legislative days and calendar action approximate- 
ly five legislative days. Completed action in the second house aver- 
aged seven legislative days for Senate bills and approximately six 
legislative days for Assembly bills. The use of companion bills ac- 
counts for the fact that relatively few days are required by the 
second house to complete action on measures sent to it for con- 
currence or rejection by the first house. Most measures introduced 
in one house duplicate companion measures introduced in the other 
house under separate sponsorship. Under this system most of the 
committee work in both houses is completed by the time the first 
house approves the bill, making it possible for the hill to receive 
prompt consideration on the calendar of the second house without 
reference to committee. 

The Legislative Product 

As has been pointed out earlier, slightly more than one-fifth of all 
bills introduced during the last three sessions reached the statute 
books. Contrary to popular impression, most of these statutes were 
not new sections, articles or chapters, but rather amendments to the 
various existing consolidated and imconsolidated laws and separate 
acts. In a comprehensive article on legislative procedure in New 
York, a former chairman of the Assembly Ways and Me^s Commit- 
tee has stressed this phase of the legislative process: 

“Frequently, criticism is voiced of the “vast quantities of new 
laws turned out by our legislative mills.” This is an easy crit- 
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icism, but it is seldom based on more than a superficial glance 
at the number of session laws enacted. The repeal of an old 
law involves enactment of a .new law to effect such repeal. Ap- 
propriations for the support of government require one or more 
statutes. A very large percentage of laws are the result of what 
might well be thought of as petition in equity — the private in- 
dividual who seeks the right to bring suit against the state for 
an alleged grievance; the municipality which to strengthen its 
credit, seeks to have validated by the state its action in author- 
izing a local bond issue. The great majority of the other stat- 
utes are those which adjust or correct some comparatively minor 
situation perhaps of administration, perhaps of relationships be- 
tween citizens which have been called to the attention of the 
legislature by those who found themselves affected adversely. 
It is a rare occurrence when as many as there or four really 
new laws affecting the people of the state are enacted at any 
single session of the legislature.” 

The data shown in Table 4 support this view. The various amend- 
ments to existing statutes accounted, on the average, for nearly three- 
fifths of all measures approved by the Governor from 1943 to 1945. 
An amendment, of course, may be more important than the statute 
amended. It can also be a complete revision of the law. Less than 
one-fifth of all the bills approved were special local acts. Appropria- 
tion and revenue measures represented more than 5 per cent of the to- 


TABLE 4 

LEGISLATIVE MEASURES THAT BECAME LAW, BY TYPE 
NEW YORK STATE LEGISLATURE, 1943-1945 


Type of law 

1945 

1944 

1943 







Tefal 

911 

100.0 

796 

100.0 

712 

100. e 

Amendments ^ 

539 

59 2 

490 

61.6 

416 

58.4 

Local laws 

173 

18.9 

141 

17.7 

140 

19.7 

Temporary laws 2 

73 

7.9 

55 

6.9 

42 

5.9 

Appropriationg 

36 

4.0 

33 

4.1 

24 

3.4 

Revenue measures 

13 

1.4 

14 

1.8 

17 

2,4 

Repeals 

20 

2.2 

10 

1.3 

8 

1.1 

New laws * 

22 <» 

2.4 

19 ‘ 

3.4 

19 « 

2.7 

Private laws 

IB 

2.0 

20 

2.5 

34 

4.8 

Claims 

5 

0.5 

2 

0.3 

14 

2.0 

Corporations . • 

13 

1.4 

18 

2.3 

20 

2.8 

Eevisinn measures 

15 

1.0 

12 

1.5 

9 

1.3 

Validations 

4 

0.4 

2 

0.3 

3 

0.4 


* Laws amending consolidated and unconsolidated laws or eeparate acts. 

’ Including time extensions of temporary measuiea. 

* New articles or sections. 

‘ Authorizing Court of Claims to determine private claims against the State after the expiratioo 
of the statute of Limitations. 

‘ Reviving, extending, changing or creating corporations. 

* Clarifying and modernizing form and language of law. 

» Includes four war emergency acts. 

► Includes seven war emergency acts. 

< Includes twdve war emergency acts. 
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tal number of laws during the last three sessions. Only twenty-two 
laws approved in 1945 and nineteen in 1943 and 1944 involved the 
addition of a new article or section to the statute books. 

Problems Concerning Legislative Procedure and Methods 

The review of the nature and scope of legislative action in New 
York indicates that the New York State Legislature is discharging 
ever-increasing responsibilities on a scale hardly anticipated decades 
ago. Despite the great growth of Federal power, nationally, and of 
Executive power within the State, the ^legislature remains the main 
policy-determining body on countless varied and complex social, eco- 
nomic and political problems. Its strength and prestige depend on 
its ability to come to grips with these problems and to become a more 
efficient agent of the people’s will in determining State policy. 

To achieve these ends, the Legislature has recognized from time 
to time that it cannot afford to perpetuate obsolete methods, anti- 
quated practices and cumbersome procedures that were adequate 
in the eighteenth and nineteenth centuries. Until the organization 
of the Committee, it has, however, not called for a sweeping, com- 
prehensive inquiry into legislative problems. Instead, over the years 
there has been a steady, evolutionary improvement in legislative 
machinery. That a more systematic approach to the problem of 
legislative reorganization has been lacking until recently may be 
explained by two factors: (1) Crowded, brief annual sessions have 
left no time for a consideration of the mechanics of law-making. 
Concerned with administering to the needs of others, legislators have 
overlooked their own problems, except when some specific defect in 
the legislative process became patent. (2) Only during the last 
decade has public emphasis begun to shift from the reorganization 
of the Executive branch to the strengthening of the Legislative 
branch, explained perhaps by the heightened importance that de- 
pression and war have lent to representative government. 

Lsgislative Improvements Effected 

The net effect of the legislative improvements accomplished over 
the years, however, is that procedure in the New York State Legisla- 
ture is simpler and easier to follow than in most other states and that 
legislators enjoy more technical assistance than is available in other 
state legislative bodies. Thanks to a detailed recordkeeping system 
open to the public, it is possible at any time to determine the exact 
status of the bill, and the records of individual members and commit- 
tees. Not even in Congress are the record-keeping facilities more 
comprehensive. Every bill is readily identifiable by an introductory 
number which remains unchanged regardless of the number of amend- 
ments made. When a bill is originally printed, it also receives a print 
number. Every amendment necessitates reprinting and a new print 
number which is added to the old one. Consequently, a bill amended 
several times carries several print numbers but retains its original in- 
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troduclory number. This makes it easy to compare the amended bill 
with its original provisions. 

Aware of the Importance of expert bill drafting, the New York State 
Legislature was the first legislative body in the United States to estab- 
lish a bill drafting agency. Similarly, it pioneered in creating a law re- 
vision agency responsible for examining the substantive statutory law 
with a view to scientific revision and for correcting the form and lan- 
guage of statutes. In 1891 the establishment of a Legislative Refer- 
ence Section by the State Library led to the national movement for 
independent legislative research facilities. 

Considerable improvements have been effected in the holding of 
committee hearings. In the last few years aU hearings without ex- 
ception have been joint meetings, sponsored by the corresponding com- 
mittees in both houses. Advance notice has generally been adequate 
and has averaged two weeks. The hearings have covered series of in- 
tegrated bills rather than isolated pieces of legislation. 

Both houses have taken a long step forward in the direction of ex- 
pediting procedure by limiting the introduction of bills to a definite 
date some weeks before adjournment. In the Assembly department 
bills must be introduced by February 15 and all other bills by March 
7, except those introduced by the Rules Committee. In the Senate, the 
Temporary President who has the power to set a final date for the in- 
troduction of bills usually designates a day to correspond with the As- 
sembly rule. To eliminate the unnecessary reading of the titles of 
bills, the rules provide that upon introduction and reference to com- 
mittees, bills in the Senate are deemed to have their first and second 
reading and in the Assembly their first reading. 

The Assembly has eased congestion of business toward the end 
of the session by providing that at least one week elapse from the final 
date for the introduction of bills to the date Assembly committees 
cease functioning and the Rules Committee takes charge of all bills 
undisposed of at that time. This rule enables standing committees to 
consider more effectively aU bills referred to them and greatly reduces 
the number of biUs considered by the Rules Committee toward the end 
of the session. 

In both houses revision derks attempt to read as many bills as 
possible before introduction with the result that there has been a 
reduction in the number of technical amendments to correct the 
form, style or language of bills. When bills are returned from the 
printer, they are checked by the revision department against the 
original manuscript and the present law. If “revision” amendments 
have to be made, they are incorporated whenever possible with sub- 
stantive amendments, thus saving the time and cost involved in addi- 
tional amendments. 

Under Article IX of the New York State Constitution, certain bills 
affecting counties, cities and villages require “home rule requests” 
from the executive concurred in by the local legislative body or by 
such body upon its own initiative. Much delay, difficulty and litigation 
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have been avoided by determining in advance of the reporting of the 
bill by committee whether a home rule request is required by the 
Constitution. All bills of that nature are stamped with the words 
“message required” and cannot be reported out of committee until the 
requests are actually received. Procedures have been perfected to 
notify the introducer that a bill requires a home rule request or the 
committee that a request has arrived from the locality. Without such 
precautions, calendars would become clogged, vexatious delays would 
be encountered and utter confusion would ensue. 

Additional evolutionary improvements are highly technical for the 
most part and require no elaboration here. They have tended to in- 
sure accuracy and expedition in committee reports, roll calls, substitu- 
tion of bills, engrossing of bills, discharge motions, amendments, 
journal entries, the printing of bills and the recall of bills. There is in- 
sufficient awareness on the part of the public of the complexity of 
the legislative process and of the fidelity and painstaking care with 
which bills must be processed. 


NOTES 

1. See Lederle, “New Torli’s Legislature under the Mici-oscope," 40 Am.Pol.Sci. 
Rev. 621 (1946). 

2. See generally, Dodds, “Procedure In State Legislatures”, a supplement to 
Annals o£ the American Political Science Association (1918). 

8. For periodical literature on the legislative process, see Henry, The Desirability 
of Change in Colorado's Legislative Organization and Procedure, 23 Dicta 119 
(1946) ; Kennedy, Legislative Bill Drafting, SO Minn.L.Eev, 103 (1048) ; Kennedy, 
Tile Legislative Process With Particular Reference to Minnesota, 30 Minn.L.Rev. 
0B3 (1940) ; Perkins, State Legislative Reorganization, 40 Am.Pol.Sci, Rev. 610 
(1946); Schwartz, Address on Legislative Reform, 69 N.Y.S.B.A. 88 (1946); Smith, 
A Memorandum Concerning Sessions of the General Assembly, 20 Oonn.B.J. 332 
(1946); Smith, How Bills Become Laws in Texas, 10 Tex.B.J. 14 (1947); TUson, 
Legislative Procedure in Connecticut, 17 Oonn.B.J. 104 (1943) ; TUson, Recent 
Changes in Legislative Procedure, 19 Oonn.B.J. 64 (1945) ; Orfleld, Improving State 
Ijeglslative Processes”, 31 Minn.L.Rev. 161 (1947). 


SECTION 2. THE SPEAKER 

“MISTER SPEAKER" 

42 Time Magazine 19-20 (1943).’" 

. . . On the eve of election year, with politics weighing more 

day by day, in a House almost equally divided between Democrats and 
Republicans, anything can happen. To prevent anything disastrous 
happening to the Democrats is one job of Texas’ Samuel Taliaferro 
Rayburn, 42nd Speaker of the U. S. House of Representatives. 

But Sam Rayburn has a greater responsibility; to guide, shepherd 
and rule the sometimes unruly 435 Representatives of the U. S. people. 


•(Courtesy of TIME, Copyright Time Inc. 1943.) 
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Powerful Sam Rayburn’s job has often been called the “second 
most powerful job in the nation.’’ Fi’om the days of Frederick Augus- 
tus Muhlenberg, the German Lutheran pastor who presided over Con- 
gress’ first sessions in New York, Speakers of the House have written 
their will and words into U. S. history. Some of the mighty: 

Gaunt Henry Clay, only man who ever stepped into the Speakership 
the day he entered Congress, was the first to crack the whip over the 
House, the first to organize it firmly. 

James Knox Polk, who guided the House in the hectic Jacksonian 
era, took more abuse and needling than any other Speaker, before or 
since. Polk put his, and Jackson’s, program through Congress and 
graduated to the Presidency. 

Bearded James Gillespie Blaine rose to the Speakership in 1869, in a 
year when only two-fifths of the House members were holdovers. He 
organized the House on strict party lines, held unquestioned leader- 
ship. 

Of “Uncle Joe’’ Cannon, who held the Speakership from 1903-10, a 
minority member truly said: “I have seen him wield more power than 
the President.” Uncle Joe owed much of his power to Maine’s resolute 
Tom Reed, who had so rigged House procedure (the fanied Reed’s 
Rules) that the Speaker became, in effect, a dictator. Unde Joe reaped 
the whirlwind in the spirited “revolution of 1910,” when the House, 
under the prodding of a yoimg Representative from Nebraska named 
George Norris, rewrote the rules. 

Once the rigid rules were broken. Speakers were forced to wield 
power by tact, persuasion and favors. “Nick” Longworth kept a firm 
grip on the House through shrewd committee maneuvers; Texas’ 
Jack Garner held sway by means of his long seniority and experience. 

The Compromiser. No one, in the whole 155-year history of the 
Speakership, held it in a more difficult time than Sam Rayburn. Some 
Washington observers have called him “the greatest compromiser 
since Henry Clay.” But Henry Clay compromised on issues; Sam 
Rayburn works to bring about compromise among factions. His tech- 
nique is something to watch. 

A short, stocky man with an almost evanescent fringe of white hair 
around his bald head, he spends much time leaning on the railing in 
the rear of the House. There, and in the cloakrooms and offices, he 
buttonholes his colleagues, lobbying for legislation which he feels 
must pass, sympathizing, advising, counseling. Sam’s approach is 
disarmingly personal; when all other arguments fail, he says to a re- 
calcitrant legislator: “You will be doing me a big personal favor if you 
vote for this.” His difficulties are immense. The White House has 
been taking on more and more power for a decade. Sam Rayburn’s 
job is to translate into Congressional action the will of a President 
who has frequently regarded Congress with cheerful contempt. ' 

Most notable piece of Rayburn generalship occurred in the sum- 
mer of 1941, when Congress wrestled over extending the one-year life 
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of the draft. For weeks it seemed certain Congress would defeat the 
bill. Sam Rayburn sweated day and night, persuading, cajoling, plead- 
ing with the members. Congressmen worried desperately over the 
political effect of the bill on mothers and fathers. But Sam Rayburn 
was convinced that defeat of the biU would be disastrous to the United 
States. When the day for the vote arrived, Sam Rayburn was in a 
state of honest mental anguish; neither he nor anyone else knew for 
certain how the votes would go. As the clerk called the roll, Sam kept 
accurate count: the final tally showed the bill passed 203-202. Be- 
fore any coward could switch his vote, Sam Rayburn, in a shrewd 
tactical move, announced the total, gaveled down all moves for recon- 
sideration. He had won; and the U. S. Army was not disbanded four 
months before Pearl Harbor. 

The leadership that brought Sam Rayburn through that crisis was 
grounded in experience: 31 years in the House (only two have served 
longer: Illinois’s Sabath and North Carolina’s Doughton) ; 25 years on 
the Interstate Commerce Committee (five as its chairman) ; and four 
years as majority leader before he ascended to the Speakership in 
1940. . . . 

NOTE 

On function and powers of the lieutenmit governor as presiding officer of state 
senates, see Isom, “The Office of Lieutenant Governor”, 32 Am.Pol.Scl.Rev, 921 
(1938). 


SECTION 3. THE COMMITTEE SYSTEM AND LEGISLATIVE 

FACT FINDING 

A. Inirodnictory Note 

The types of committees most coimnonly used in legislatures in the 
United States today are (1) standing committees, (2) select or special 
committees, and (3) conference committees. By means of standing or 
“permanent” committees of both houses, to each of which is assigned 
specific subject matter, a division of the labor of considering proposed 
measures after their introduction is accomplished. It is in these com- 
mittees that the fact finding and policy forming functions of the 
legislatures are actually performed, rather than on the floor of the 
houses. So important have the standing committees become that 
President Wilson described the government of the United States as 
“a government by the chairmen of the Standing Committees of Con- 
gress.” The same is true of state legislatures. The select or special 
committee, as the name indicates, is usually created ad hoc to conduct 
an investigation of a particularly searching nature or to attend to some 
temporary non-legislative matter. A conference committee is really 
two committees, one from each house, appointed to reconcile points of 
difference between the bills or resolutions passed on the same subject 
by the respective houses. 

The so-called “committee of the whole” is really a stage in the order 
of legislative procedure at which immediately after second reading of 
bills, the entire membership is constituted into an informal body for the 



238 Legislative Organization and Procedure Cii. 2 

detailed consideration of proposed legislation. Since the system of 
standing committees became established the committee of the whole 
has, except in a few states, been rarely used. Minnesota is one of the 
exceptions. 

The committees mentioned above and others, such as joint and in- 
terim, are discussed in this and other sections of this book. 

NOTE 

Altliough the standing committee system originated in the English Parliament, It 
died out ■with the rise ol cabinet government. It was adopted in the seventeenth 
century by the assemblies of the southern and New England colonies, and has become 
a characteristic feature of the congressional system which has prevailed in the 
state and federal governments of the United States since the establishment of the 
j'epublle. See Jameson, “Origin of the Standing Committee System”, Pol.Scd.Q. 
(1891) 246-247 ; Harlow, “Tire History of Legislative Methods in the Period Before 
1825”, (1917), Oh. 1. 


B. Committees of the Congress 


REPORT OF THE JOINT COMMITTEE ON THE ORGANIZATION 
OF THE CONGRESS OF THE UNITED STATES 
PURSUANT TO H. CON. RES. 18 

79tb Congress, 2nd Session, Pages 1-14 ; 84-35 • 

Senate Report No. 1011 (1946). 

REORGANIZATION OF CONGRESS 


INTRODUCnON 

The Joint Committee on the Organization of Congress submits 
herewith its report of recommended changes in the two Houses of Con- 
gress. 

This joint committee was directed; 

“To make a full and complete study of the organization and opera- 
tion of the Congress of the United States”^ — 
and to — 

“recommend improvements in such organization and operation with a 
view toward strengthening the Congress, simplifying its operations, 
improving its relationships with other branches of the United States 
Government and enabling it better to meet its responsibilities under 
the Constitution.” 

Our committee was created in response to a widespread congres- 
sional and public belief that a grave constitutional crisis exists in which 
the fate of representative government itself is at stake. Public affairs 
are now handTed by a host of administrative agencies headed by non- 
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elected official, s with only casual oversight by Congress. Tlie course 
of events has created a breach between government and the people. 
Behind our inherited constitutional pattern a new political order has 
ai’isen wliich constitutes a basic change in the Federal design. Mean- 
while, government by administration is the object of group pressures 
which wealien its protection of the public interest. Under these con- 
ditions, it was believed, the time is ripe for Congress to reconsider its 
role in the American scheme of government and to modernize its or- 
ganization and procedures. 

The committee held 39 public hearings and 4 executive sessions be- 
tween March 13 and Jime 29, 1945. The testimony of 102 witnesses 
was tal<en, 45 of whom were Members of Congress. In addition, 37 
Members and many interested private citizens submitted written state- 
ments. A review of all the testimony received reveals a wide area of 
agreement among the witnesses with respect both to the conditions 
that handicap Congress in the efficient performance of its proper func- 
tions and as to many appi’opriate remedies for these defects. 

In evaluating the suggestions, we have been guided by what Justice 
Holmes called “the felt necessities of the time.” To all these propos- 
als we have applied the simple test: Will they strengthen Congress 
and enable it to do a better job? 

Under the Constitution the framers vested primary powers in the 
National Legislattme. Tliey gave it the power of the purse, the right 
to declare war, the power to legislate and impeach, to regulate com- 
merce and promote science and the arts. They also authorized Con- 
gress to determine the structure of the executive department and the 
powers of all administrative officers, the number of the Supreme Court 
Justices and its appellate jurisdiction, and the form and jurisdiction of 
inferior tribunals. 

In strengthening the Congress through proper organization and pro- 
cedure, your committee believes that the first mandate of the Consti- 
tution wiU be carried out. 

I. COMMITTEE STRUCTURE AND OPERATION 

Your committee believes that no adequate improvement in the or- 
ganization of Congress can be undertalien or effected unless Congress 
first reorganizes its present obsolete and overlapping committee struc- 
ture. This is the first and most important test of whether Congress 
is willing to strengthen itself and its organization to carry the tremen- 
dous work load that present-day governmental problems place upon it. 

About 90 percent of all the work of the Congress on legislative mat- 
ters is carried on in these committees. Most bills recommended by 
congressional committees become laws of the land and the content of ■ 
legislation finally passed is largely determined in the committees. 

We feel that there is nothing sacrosanct in the present arrange- 
ment of our committees. A study of the committee system of both 
Houses reveals that since the First Congress the committees have 
undergone many realinements and changes as conditions demanded. 
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As “the workshop of Congress” the committee structure, more than 
any other arm of the legislative branch, needs frequent moderniza- 
tion to bring its-efficiency up to the requirements of the day. 

However, because of obvious difficulties attendant upon the re- 
duction of standing committees, Congress for many years past has 
neglected to survey its over-all needs for a more effective system. 
New committees have been established to do particular jobs, but little 
attention has been paid to realinement of committees £md their juris- 
dictions on an over-all basis. 

Congress can no longer afford the luxury and waste of manpower 
and time in maintaining a total of 33 standing committees of the Sen- 
ate and 48 standing committees of the tiouse. We recognize the diffi- 
culties inherent in simplifying this old system of 81 standing commit- 
tees. We realize that loyalties to these present committees, certain 
perquisites of membership upon them, established seniority rights, and 
a desire to maintain these traditional rights make reorganization of our 
committee structure the No. 1 problem to be faced in any attempt to 
modernize and strengthen the Congress. 

Only by untangling the existing overlapping jurisdictional lines and 
merging standing committees which today have almost concurrent 
jurisdiction can present-day legislation be adequately handled. Wo 
have attempted in the following recommendation to merge closely re- 
lated committees into one where their jurisdictions overlap or where 
they deal with similar subjects. 

By limiting Members of Congress to service on a few committees, 
they can become more familiar with their committee work. By con- 
solidating many minor committees, a system of major committees for 
both houses will be created and members will have time properly to 
weigh and consider legislative matters referred to these consolidated 
committees. Many Members of the Senate now serve on as many as 
10, 9, 8, and 7 special and standing committees, while some House 
Members serve on as many as 6 or more. By reducing this scattered 
work load through reorganization. Members will be relieved of many 
unrelated lines of legislation on their present hodgepodge of committee 
assignments in exchange for positions on one or two committees of 
greater responsibility and related legislative subject matter. 

1. Reorganization of Senate Committees 

Recommendation: That the 33 standing committees 
of the Senate be reorganized into 16, substantially as 
proposed by Senator La Follette. 

Your committee, after studying many proposals for committee con- 
solidation, believes that the recommendation for consolidating the 33 
standing Senate committees into 16, based on Senator La Follette’s 
proposal, offers the best chance for improving the committee struc- 
ture of Ihe upper House. 

Under this plan, each Senator would be limited to membership 
on two standing committees. By permitting concentration on two. 
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major committee activities, much of the present waste of time and 
scattered attention would be avoided. Each committee would have 
work of sufficient importance to justify specialization in its particu- 
lar lines of activity. Each standing committee should have power to 
act jointly with the corresponding committee of the House of Rep- 
resentatives. 

Therefore, your committee recommends consolidation of existing 
Senate standing committees as follows: 


Existiiiff committees 


Reoi-yanized committees 


Agriculture and Forestry 

Appropriations 

Audit and Control ' 

Enrolled Bills 

Library 

Printing 

Privileges and Eloetioiis 

Kules 

Banking and Giirroncy 

Finance 

Education and Labor 

Finance (social-security Jurisdiction) 

Olalnis 

Connuorco ' 

Indian Affairs 

Intoroceauic! Canals 

Irrigation and lleclamatlnn 

Nines and Mining 

Public Buildings and Groniuls 

Public Lauds niui Surveys 

Territories and Insular Affairs 

Civil Service ‘ 

Post Ollices and Post Hoads 

District of Columbia ' 

Expenditures in the Executive Dopnriments 


Military Affairs 

Naval Affairs 

Pensions 

Fin.ance (veterans’ Jurisdiction) 

Foreign Helations 

Inters! ate Comniorce 

Slanufactures 

Patents 

.Trfdleiary 

Immigration 


d 


Agricnitnre. 

Appropriations. 


Buies and Administration of the 
Senate. 


ii.'iiiking and Currency, 
Finance. 

ijabo)' and Public Welfare. 
Claim.?. 


Iiilorior, Natural Resources, and 
Public Works. 


Civil Service. 

District of Columbia. 

Expenditures in the Executive De- 
partments, 

Armed Services. 

Veterans’ Affairs. 

Foreign Relations. 

Interstate Commerce, 

Judiciary. 


2. Reorganization of House Committees 

’Recommendation: That the 48 standing committees 
of the House be reorganized into 18, substantially as 
proposed by Representative Wadsworth. 

After considering many committee consolidation proposals made 
for the House, your committee believes that the proposal made by 
Representative Wadsworth offers, with one or two minor changes, the 
most practical and feasible arrangement. It would limit each of the 
Members of the House to one major committee assignment, and would 
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regroup, and redistribute the -work-load so as to justify giving each 
reorganized committee the status of a major committee. 

This regrouping would further permit an average membership of 23 
on all major standing committees of the House, keeping the important 
Appropriations Committee at its present size of 43 members. 

Your committee therefore recommends consolidating the existing 
committees of the House of Representatives as follows: 


Ea^isting comm-Utaes 


Reorganized, committees 


Agriculture 

Appropriations 

Expenditures in the Executive Uepartmonts 

Banking and Currency p 

Coinage, Weights, and Measures f 

Civil Service 1 

Census 1 

Post Office and Post Roads f 

District of Columbia j 

Plood Control 1 

Public Buildings aiid Grounds 

Interstate and Foreign Conunerce 

Judiciary "1 

Patents [ 

Revision of the Laws (" 

Immigration and Naturall’zallmi J 

Foreign Affaiis 

Labor \ 

Education J 

Merchant JIarine and Fisheries 

Military Affairs f 

Naval Affairs J 

Pensions 1 

Invalid Pensions 

World War Veterans’ Legislation J 

Public Lands 

Territories 

Irrigation and Reclamation 

Mines and Mining 

Insular Affairs - 

Indian Affairs 

Ways and Means 

Rules 

Accounts ' 

Disposition of Executive Papers 

Enrolled Bills 

Library 

Memorials 

Printing 

Election of President, Vice President, and" 
Representatives in Congress. 

Elections No. 1 

Elections No. 2 - 

Elections No. 3 

OlalniB 

■War Claims _ 

En. American Activities 


Agriculture. 

Appropriations. 

Expenditures in the Executive De- 
partments. 

Banking and Currency, 


Civil Service, 


Public Works. 

Interstate and Foreign Commerce. 

Judiciary. 

Foreign Affairs. 

Labor, 

Merchant Maz’lne and Fisheries. 
Ai-med Services. 

Veterans' Affairs, 


Public Lands. 


Ways and Means. 
Rules. 


House Administration. 


Would abolish these and transfer 
the jurisdiction of the Elections 
committees to the Committee on 
House Administration, and the 
functions of the Olahns commit- 
tees to the courts. 

En-Amerlcan Activities, 
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3. Jurisdiction of Committees 

Recornmendation: That House and Senate Rules be 
amended to define clearly the jurisdiction of each reor- 
ganized committee so as to avoid overlapping and dupli- 
cation and conflicts of jurisdiction. 

Reorganization of the committees as recommended above will re- 
quire a revision of the rules of the two Houses so as clearly to define 
the jurisdiction of the new standing committees. It is recommended 
that as this is done, the jurisdiction of each reorganized committee be 
clearly defined so that overlapping and duplication will be eliminated. 
The definitions should enumerate the activities covered and describe 
their scope in terms of subject matter of legislation as well as the ad- 
ministi'ative organization of the Federal Government so that disputes 
over jurisdiction will be minimized or eliminated. 

The major objective or predominant character of a bill, in the opin- 
ion of the presiding officers of the Senate and the House, should be 
controlling in determining the reference of bills to committees. We 
recommend the exercise of more care in the reference of Senate bills. 
A bill should be referred without regard to the author’s service on any 
particular committee seeking jurisdiction when its subject matter does 
not noimally He in the defined province of that committee. 

In redefining the jurisdiction of committees, great care should be 
taken clearly to resolve existing conflicts by specifying which commit- 
tee shall have jurisdiction. 

4. Legislative Oversight by Standing Committees 

Recommendation: That the standing committees of 
both Houses be directed and empowered to carry on con- 
tinuing review and oversight of legislation and agencies 
within their jurisdiction; that the power of subpena be 
given them; and that the practice of creating special in- 
vestigating committees be abandoned. 

One of the most difficult problems studied by your committee was 
that of improving the relationship between Congress and the executive 
departments of Government. This was ordered in the joint resolution 
under which we have been operating and appears to your committee 
to be one of the important phases of our study. 

WhUe the Constitution directed the separation of powers between 
the executive and legislative branches, it did not intend them to go 
separate ways a nd in opposite directions. Each year the gulf betw^n 
Capital Hill and the departments widens. And without effective 
legislative oversight of the activities of the vast executive branch, 
the line of democracy wears thin. Only 1 man out of the 3,000,000 
Federal employees is elected by and is responsible directly to the 
people. 
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Composed of the directly elected representatives of the people, 
Congress needs to improve its lines of communication, its relation- 
ships, its understanding of the departments. At present there is no 
regular machinery of cooperation between them, aside from inade- 
quate informal conversations or correspondence or a full-dress investi- 
gation, by which the common problems of governmental policy can be 
surveyed. 

Vast powers are often necessarily delegated to governmental agen- 
cies. Sometimes the laws are not clear or specific and sometimes a 
problem defies specific legal description and adequate limitation. A 
clear and continuing understanding of the objectives and methods of 
the departments should be achieved. 

We feel that this oversight problem can be handled best by directing 
the regular standing committees of the Senate and House, which 
have such matters in their jurisdiction, to conduct a continuous review 
of the agencies administering laws originally reported by the com- 
mittees. Frequent consultation with and reporting to the committees 
would greatly improve relationships between the executive and legis- 
lative branches. 

Such review might well include a question period by the committee 
arranged with the help of a greatly improved committee staff. By 
this method an open channel of complaints of agency shortcomings 
or abuses of authority could be maintained so as to furnish all Mem- 
bers of Congress with a clearinghouse for bringing complaints to the 
attention of administrators through the proper legislative committees. 

Directing the regular standing committees to carry on this super- 
visory function appeals to your committee as a better method than 
the appointment of numerous select investigating committees when 
situations have grown so difficult as to arouse public demand for 
correction or special study. We recommend that the practice of 
creating special committees of investigation be abandoned. 

Each of the reorganized standing committees should be given the 
power of subpena and should be authorized to undertake studies of 
matters within its jurisdiction either by full or subcommittee action. 
By directing its standing committees to perform this oversight func- 
tion, Congress can help to overcome the luifortunate cleavage between 
the personnel of the legislative and the executive branches. 

5. Committee Hearings and Records 

Eecommendation: That all committees set aside 
monthly docket days for the public hearing of Members 
who have bills pending before them; that committees set 
regular meeting days for the consideration of such busi- 
ness as the committee determines; that complete records 
of all committee proceedings (except executive sessions) 
be kept; that attendance records be kept; and that a rec- 
ord of the votes of all Members on bills and amendments 
when a record vote is demanded be printed in the Con- 
eressional Record. 
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Criticism of conditions that handicap the individual Member of 
Congress as well as committee members was voiced in our hearings. 
These include the frequent inability of a Member of Congress to obtain 
a hearing on legislation which he has introduced. 

Hundreds of bills introduced by Members of Congress are never 
considered even for a brief period by the committees to which they 
are referred. In order to get a hearing by the committee having their 
legislation in charge, members must informally solicit comirutteemen 
for the privilege of even a brief cursory appearance. This tends to 
bottle up legislation originating in Congress itself, while the right-of- 
way is generally given to legislation originating in the executive de- 
partments. 

To correct this sometimes arbitrary discrimination against the bills 
of Members of Congress and committeemen themselves, we propose 
that a regular period each month be set aside by the standing com- 
mittees when Members who have introduced bills may appear and 
publicly explain them, outline their support, and ask the full commit- 
tee to decide whether extended hearings shall be held. 

In order further to facilitate self-rule by the committees, it is 
recommended that each standing committee fix regular weekly, bi- 
weekly, or monthly meeting days when the committee will be in 
session at stated hours for the transaction of any business that com- 
mittee members themselves may determine. Extra meetings in addi- 
tion to the regularly stated sessions would be called by the chairman. 

All committees should be required to keep a complete record of all 
committee proceedings, except executive sessions. Such records 
would include the attendance of Members at committee sessions 
and the votes of all members of the committee on bills and amend- 
ments on which a record vote is demanded. Such record votes 
should be printed in the Congressional Record, 

6. Reporting of Bills 

Recommendation: That committee chairmen be re- 
quired to report promptly all bills approved by the com- 
mittee and seek a rule to bring them to the floor for con- 
sideration. 

In order to insure the carrying out of the wUl of the standing 
committees having jurisdiction of legislation, some change in the 
rules governing the reorganized committees is necessary. 

We consider that each committee is a creature of the Congress and 
will have coequal standing with the other committees under the 
recommended reorganization plan. Each chairman, even though he 
is the executive of the committee, should be bound by the decisions 
of its members as expressed in re^ar committee session. The with- 
holding' of legislation from the floor, through failure to report it 
to the Chamber or failure to obtain a rule making it in order for 
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consideration by the Chamber, is not consistent with the authority 
and rights of the committee as expressed by its action and status. 

We therefore recommend that, in the revision of the rules govern- 
ing the reorganized committees, a chairman be required to report 
promptly to the Chamber any bill approved by his committee and 
to take such steps as will give the Chamber a chance to vote on it. 
But no committee should report out a bill unless a majority of the 
committee members actually are present and vote in favor of a report. 

7. Limitation of Conference Reports 

Recommendation: That conferees of the two Houses 
be limited to adjustment only of actual differences in fact 
between the two Houses and that matters on which both 
Houses are in agreement be not subject to change in con- 
ference. 

Considerable testimony regarding the introduction by conferees of 
new material into conference reports, and the elimination or substan- 
tial change of legislation agreed to by both Houses, was presented 
during our committee’s hearings. While the standing rules are Clear 
regarding the limitation of conferees to the disagreements between the 
two Houses, parliamentary procedures makes it possible for conferees 
completely to rewrite legislation substantially agreed upon in both 
Chambers. 

This is done by one House striking everything after the enacting 
clause, substituting one over-all amendment, and thus technically 
placing everything in the bill in disagreement and therefore making 
it subject to complete revision by the conferees. This is clearly not 
the intent of the rule on conferences. 

Therefore, your committee recommends that rules governing con- 
ferences be clarified and enforced so as to permit consideration only 
of sections or parts of a bill on which the Houses have, in fact, dis- 
agreed and to forbid conferees to change those parts of legislation 
agreed to by both Houses. 

8. Digest of Bills in Reports 

Recommendation: That a complete and imderstand- 
able digest of a bill, together with legislative changes 
made by the bill, written in nontechnical language, ac- 
company the committee report on each bill; and that this 
digest include a supporting statement of reasons for its 
passage, of the national interest involved, its cost, and 
the distribution of any benefits. 

Complaint was received by the committee that much of the legis- 
lation now considered by Congress is so complex as to render difficult 
a complete understanding of its subject matter. Not only Members 
of Congress, but the press, the radio, and the interested public are 
entitled to dear and concise explanations of legislation being con- 



Sec. 3 


Committees — ^Legislative Fact Finding 


247 


sidered by Congress. A clear outline of proposed legislation should 
be incorporated in the committee report accompanying a bill in 
nontechnical digest form. The report should also include supporting 
arguments for the passage of the bill as determined by the committee 
and a statement of the national interest involved in its passage. The 
report should also include estimates of the cost of carrying out the 
legislation and the distribution of the resulting burdens and benefits. 

9. Expert Staffs for Committees 

Recommendation: (1) That each reorganized legisla- 
tive committee be authorized to employ four staff ex- 
perts in its particular province; that employment be lim- 
ited to persons qualifying under prescribed standards; 
that staff employees be not dismissed for political rea- 
sons; that staff employees serve on committee work on- 
ly; and that all committee records and files be separate- 
ly maintained by staff employees. (2) That present 
clerical personnel of committees be retained up to six 
per committee to seiwe as clerks and stenographers for 
the committee staff, two each to be available for com- 
mittee-connected work in the offices of the chairman and 
ranking minority member. 

The lack of skilled staffs for the committee work-shops of Congress 
was more complained of than perhaps any other matter before your 
committee. Such complaints came not only from Congress itself, 
but also were mentioned by almost every student of governmental 
affairs who appeared. 

The shocking lack of adequate congressional fact-finding services 
and skilled staffs sometimes reaches such ridiculous proportions as to 
make Congress dependent upon “hand-outs” from Government de- 
partments and private groups or newspaper stories for its basis fund 
of information on which to base legislative decisions. Many com- 
parisons could be drawn to illustrate the sad state of committee staff- 
ing and the lack of attention hitherto paid by Congress to this very 
important facility. 

Your committee feels that, by considerably increasing the number 
and greatly improving the technical competence of committee staffs. 
Congress can make a great contribution to sound legislative decisions 
on matters involving the security and future welfare of the Nation. 
Just as the conamittee system is the most important arm of the Na- 
Lional Legislature, so the committee staff and its competence will 
substantially determine the strength of this arm. 

Aside from the appropriation committees (which will be considered 
below), we feel that each of the reorganized committees should be 
given at least four highly skilled professional staff members in addi- 
tion to their present clerical staffs. 

The four professional staff members should be paid salaries ranging 
between $6,000 and $8,000 a year, large enough to command a high 



248 Legislative Organization and Procedure Cm. 2 

level of technical skill, and appointment to these positions should be 
so restricted that only persons with adequate experience and under- 
standing of the committee’s work can qualify. 

We recommend that such personnel be eligible for appointment 
solely on merit and have qualifications to be determined by the di- 
rector of congressional personnel (proposed later in this report). 
They should be appointed without regard to political affiliation and 
only persons whose qualifications are approved by the director of 
congressional personnel should be eligible for appointment by the 
committee. The staff members would be considered permanent em- 
ployees of the Congress and should not be dismissed for political 
reasons. 

Your committee realizes the difficulty in presenting a blueprint of 
the specific positions on each of the reorganized committees. Some 
committees will need two skilled attorneys and two economists; others 
will require a different division of skill and training. We feel that 
that is a matter of committee policy that must be made to fit the 
individual needs of the committees. The success of the addition of 
staff personnel will be determined by the planning of the job to be 
done by each staff member, and by the qualifications of the men 
chosen. 

We further recommend that present clerical and stenographic 
personnel attached to the standing committees be retained for each 
reorganized committee up to a maximum of six clerks, but that the 
position of committee janitor be abolished. Two of these clerks, or 
others to be employed, should be attached to the office of the chair- 
man, two to the ranking minority member, and two to the professional 
staff. They vtII be available to handle the committee correspondence 
and stenographic work, both for the committee staff and for the chair- 
man and ranking minority member on matters related to committee 
work. It is suggested that the clerical staffs of committees be paid 
salaries ranging between $2,000 and $6,000 a year. 

Professional staff members, as distinguished from clerical and steno- 
graphic personnel, should work only on matters of strictly committee 
business and the assignment to them of other congressional office 
duties should not be permitted. 

All committee records, data, charts, and files should be kept distinct 
and separate from the congi'essional office records of the member 
serving as chairman of the committee. Committee records should be 
the property of the Congress and continuing access to them should be 
given to all members of the committee and Congress, 

In addition to the staff employees authorized, committees at any 
time should be able to draw on the Legislative Reference Service for 
additional skilled assistance for limited periods of time when com- 
mittee work is heavy. It is contemplated that skilled personnel will 
be employed by the Reference Service in order to provide for these 
part-time aides to assist the standing committees. (A later section 
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of this report deals with the improved staffing of the Legislative 
Reference Service.) 

No committee should be allowed to borrow personnel or experts 
from executive agencies without the express permission of the Com- 
mittee on Administration. We feel that the current custom of bor- 
rowing personnel is neither economically sound nor politically wise. 
Whatever staff Congress needs should be employed by Congress it- 
self with qualifications meeting our specifications and they should 
work for Congress alone. We do not see the sense of appropriating 
money to Government agencies and asking them to hire the personnel 
we need. 

Once the standing committees have been reorganized and expertly 
staffed, it will be possible to plan and conduct committee hearings 
more efficiently. At present hearings are often held with little ad- 
vance preparation and are largely occupied by the reading of prepared 
statements by the witnesses. This procedure consumes precious com- 
mittee time and leaves little for questions and answers. We suggest 
that the practice be adopted of requiring all witnesses before congres- 
sional committees to file statements of their testimony in advance and 
to limit their oral presentations to brief summaries of their main 
points. Part of the job of the expert committee staff would be to 
prepare digests of these statements in advance of the hearing and to 
brief the committeemen on the questions to be asked each witness. 
In this way the tedious oral repetition of written testimony could be 
avoided, much valuable time would be saved, and the conduct of com- 
mittee hearings could be greatly expedited. Moreover, the record as 
presented to Congress, the press, and the public would be greatly im- 
proved. 


10. Expansion of Legislative Counsel 

Recovimendation: That present appropriations to the 
Office of Legislative Counsel be expanded from $90,000 
per year to $150,000 per year for the next 2 years; with 
further expansion later. 

Testimony generally agreed that the work done by the Office of 
Legislative Counsel, within its present limitations, is very valuable 
and constructive. So successful has this work been in furnishing ex- 
pert legal talent to the standing committee.s and to the conferees that 
many Members have asked for its expansion so as to make these bill- 
drafting services available to all the committees and Members of Con- 
gress. At present only 12 attorneys and law clerks compose the com- 
bined staff of the office at a total annual cost of $90,000. 

Much of the testimony heard by your committee dealt with the 
origins of legislation. It is well known that the formulation of legis- 
lation is no longer exclusively a congressional concern. For most bills 
introduced Members are merely conduits for the executive depart- 
ments, private organizations, and individual constituents. More than 
half of the bills dropped into the “hopper” originate in the Federal 
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departments and bureaus and are later revised in committee to ac- 
cord with congressional views. Executive initiative in law making 
finds its fundamental warrant in the constitutional provision that the 
President — 

“shall from time to time give to the Congress information on the state 
of the Union, and recommend to their consideration such measures as 
he shall judge necessary and expedient.” 

Although comparatively little legislation originates in Congress to- 
day, that body is still responsible for sifting, testing, and debating all 
legislative proposals wherever they come from and for determining 
tho final shape of public policy. Congress must decide what bills are 
to be considered and approved and what the legislative policies of the 
Nation are to be. The executive branch formulates and executes. 
The legislature determines policy and evaluates its performance, We 
feel that Congress should play a larger part in preparing legislation 
and determining national policy, and that it should place less reliance 
on bills drafted by interested departments and other groups seeking 
legislation. 

By the progressive expansion of the Olfice of Legislative Counsel 
this will become possible. Skilled bill draftsmen, understanding leps- 
lative methods and procedures, can add much to clarity of expression, 
standardization of form and style, and proper construction of proposed 
legislation. We recommend that for the next 2 years the appropria- 
tion to this Office should be increased to $150,000 and that provision 
be made for further expansion for tho 2 years following. Part of this 
increase could well be used to expedite the revision and codification of 
the permanent statutes as recommended by many Federal judges and 
bar associations. 

n. MAJORITY AND MINORITY POLICY COMMITTEES 

Strong recommendations were made to yoyr committee concerning 
the need for the formal expression within the Congress of the main 
policies of the majority and minority parties. These representations 
called for some mechanism which could bring about more party ac- 
countability for policies and pledges announced and made in the na- 
tional platforms of the major political parties. 

These recommendations were based on the theory that in a democ- 
racy national problems must be handled on a national basis. Only 
through the expression of the will of the people by their support of 
political parties on the basis of their platform pledges can the majority 
will be determined. Likewise the minority viewpoint is also expressed 
in support of the minority platform. 

No one would claim that representative democracy as we know it 
today could exist without majority and minority parties. The 435 
voices of the House and the 96 of the Senate would be a confused 
b^bel of conflicting tongues without party machinery. Instead of 
unorganized mob rule where the stren^h of varying viewpoints can- 
not be measured or determined, party government furnishes a tug-of- 
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war in which the direction and strength of opposing viewpoints can 
bo more or less accurately measured and weighed. 

Under the American party system there are always two main 
groups, each checking the other and offering the choice of alternative 
coiu'sos of action. Around these two groups Congressmen can rally 
and express themselves, helping in party caucuses to determine the 
policy for their group. 

Your committee recognizes the need for freedom of action on the 
part of the individual Member of Congress and his right to vote at 
any time against the announced policy of his party. But we feel that 
if party accountability for policies and pledges is to be achieved, 
stronger and more formal mechanisms are necessary. The present 
steering committees, an informal and little-used device, seldom meet 
and never steer. 

We recommend that these be replaced with the formal establish- 
ment in the House and the Senate of majority and minority policy 
committees. The majority policy committees of the two Houses 
would meet jointly at frequent intervals, as would those of the minor- 
ity, to formulate the over-all legislative policy of the two parties. The 
majority policy committee of each House would also hold frequent 
meetings to consider its role in expediting consideration and passage 
of matters pledged to the people by their party. 

On issues where party policy is involved the decisions of these policy 
committees would be formally announced in the proceedings of Con- 
gress and formal records would be kept of such decisions. No mem- 
ber of either party would be required to follow such announced party 
IJolicy except as he chose to do so. Each member would be free to 
vote as he saw fit, but the record of his action would be available to 
the public as a means of holding both the party and the individual ac- 
countable. 

1, Creation of Policy Committees 

Recommendatiem: That both the House and the Sen- 
ate establish formal committees for the determination 
and expression of majority policy and minority policy. 

Each of these four committees woidd be composed of 
seven members appointed in its entirety at the opening 
of each new Congress. The majority and minority pol- 
icy committees in both Houses would be appointed by 
their respective majority and minority conferences. 

We feel that, in the establishment of such policy committees, the 
Congress chosen at the last general election should be controlling and 
that the policy-committee membership should therefore be chosen at 
the beginning of each new Congress. Membership on all policy com- 
mittees would automatically expire at the close of each Congress. 
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2. Joint Legislative-Executive Council 

Recommendation: That the majority policy commit- 
tees of the Senate and House serve as a formal council 
to meet regularly with the Executive, to facilitate the 
formulation and carrying out of national policy, and to 
improve relationships between the executive and legis- 
lative branches of the Government. 

In order to narrow the widening gap- between the executive and the 
legislative branches, we recommend that the Senate and House major- 
ity policy committees serve also on a formal council to meet at regular 
intervals with the Executive and with such members of his Cabinet 
as may be desirable, to consult and collaborate in the formulation 
and carrying out of national policy and to improve relationships 
between the two branches of the Government. 

Improved understanding of each other’s problems will be promoted 
by consultation before legislation is introduced to carry out pledged 
party promises and on matters of high administration policy. By 
giving congressional leaders a part in the formulation of policy, in- 
stead of calling upon them to enact programs prepared without their 
participation, better cooperation can be obtained. 

It would also be desirable, we think, to include the minority policy 
committee from time to time in these joint conferences on broad 
questions of foreign and domestic policy as a further moans of pro- 
moting mutual understanding and harmony between the legislature 
and the Executive. 

The Legislative-Executive Council also would enable Congress to 
approach more directly the solution of difficulties and complaints re- 
sulting from administrative action. Formalizing the relationships be- 
tween these two great branches of the Government, we believe, will 
improve and strengthen the performance of each. 

3. Staffing of Policy Committees 

Recommendation: That the majority and minority 
policy committees of each HoUse receive $30,000 per 
year each for the maintenance of a high-grade secre- 
tariat to assist in study, analysis, and research on prob- 
lems involved in policy determination. 

With the formal recognition of the policy committees and of their 
part in formulating majority and minority policy, adequate staffs 
should be provided by the Congress for their use. 

Careful study emd research will be needed in order to arrive at 
sound decisions. To strengthen, party machinery without giving it 
the tools to aid in policy making would be an idle gesture. The better 
equipped each party is adequately to survey the issues before making 
its decisions, the better these decisions will be. 
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Therefore, your committee recommends that the majority and mi- 
nority policy committees of each House receive $30,000 per year each 
for the maintenance of their secretariats. Freedom of choice should 
be given the policy committees to select their own staffs, but no sal- 
ary should be paid to any policy committee employee, we think, in 
excess of $8,000 per year. 

In addition to the matters discussed above, the joint committee 
heard testimony from Members of Congress and others in support of, 
and in opposition to, other changes in the organization and operation 
of Congress. The more noteworthy of these suggestions pertained 
to— 

1. Selection of committee chairmen by some method other 

than seniority. 

2. The powers of the Committee on Rules of the House of 

Representatives. 

3. Experimentation with periods for questioning executive- 

department heads. 

4. Limitation of debate in the Senate. 

These proposals relate to problems that have long perplexed ob- 
servers of the legislative process. In each case there is much to be 
said on both sides. The third and fourth topics listed above, however, 
deal with aspects of floor procedure upon which we are not at liberty 
1o make any recommendations under the terms of House Concurrent 
Resolution 18. 

On the seniority system and the powers of the House Rules Com- 
mittee, we heard testimony and deliberated in executive session. But 
we are not now prepared to submit positive recommendations with 
regard to them because of a lack of agreement within the committee 
as to workable changes in existing practices. 

Representations were also made to your committee 'm support of 
broadcasting the proceedings of the Houses and committees of Con- 
gress. We investigated the technical feasibility and cost of this pro- 
posal] but make no recommendation with regard to it, owing to differ- 
ences of opinion within the committee as to its desirability. 

Robert M. La Follette, Jr., Chairrmn. 

A. S. Mttcp. Moneonet, Vice Chairman. 

Elbert D. Thomas. 

Claude Pepper. 

Richard B. Russell. 

Wallace H. Wthte, Jr. 

C. Wavland Brooks. 

E. E, Cox. 

Thomas J. Lane. 

Earl C. Michener. 

Everett M. Dirksbn. 

Charles A. Plumley. 
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NOTH 

For discussion of the differences between conimittce work of Congress and of 
state legislatures, see Oliamberlain, “Legislative Processes, National and State”, 
(1936) 88 et seq. 


CHARLES W. SHULL, THE LEGISLATIVE REORGANIZA- 
TION ACT OF 1946 

20 Temple L.Q. 375, 379-381 (1947). 

Passed in the closing days of the Seventy-Ninth Congress, the so- 
called Congressional Reorganization" Act came into a somewhat be- 
lated being. Signed by President Truman on August 2, 1946 the meas- 
ure became law to be operative upon the convening of the Eightieth 
Congress on January 3, 1947, A number of subjects, loosely related 
to legislative procedure, are conjoined within the one statute, giving 
it the appearance of an omnibus measure. All of the proposed changes 
in congressional procedure have been urged, jointly and severally, 
for a number of years, and the Legislative Reorganization AeP comes 
as the first step towards the fruition of these suggestions — some of 
which have become gray with age. . . . 

First of all, the number of standing Committees in the Senate is 
reduced to fifteen. These are defined in the statute as the committees 
on Agriculture and Forestry, Appropriations, Armed Services, Bank- 
ing, Civil Service and Currency, District of Columbia, Expenditures in 
the Executive Departments, Finance, Foreign Relations, Interstate and 
Foreign Commerce, Judiciary, Labor and Public Welfare, Public Lands, 
Public Works, and Rules. With the sole exception of the Appropria- 
tions Committee, which is allowed twenty-one members, all of the re- 
maining bodies ai’e given a fixed membership of thirteen. There are 
then 203 committee assignments possible under the new provisions of 
the Reorganization Act. Each Senator may serve on two standing 
committees and no more; except that Senators of the majority party 
who are members of the Committee on the District of Columbia and 
of the Committee on Expenditures in the Executive Departments may 
serve on three standing committees and no more. 

In the House of Representatives there also occurs a severe revision 
of the committee system. The forty-eight House committees on Agri- 
culture, Appropriations, Armed Services, Banking and Currency, Post 
Ofiice and Civil Service, District of Columbia, Education and Labor, 
Expenditures in the Executive Departments, Foreign Affairs, House 
Administration, Interstate and Foreign Commerce, Judiciary, Mer- 
chant Marine and Fisheries, Public Lands, Public Works, Rules, Un- 
American Activities, Veterans’ Affairs, and Ways and Means. Nine 
members comprise the Committee on Un-American Activities; twelve 


. ^ Reorganization Act, PuWic Law 601. Seventy-ninth Congress. (Chap- 

tef Tod, 2(1 S(ission). \ ^ 
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compose the Rules Committee. Nine Committees, Post Oflice and Civil 
Service, District of Columbia, Education and Labor, Expenditures in 
ihe Executive Departments, Foreign Affairs, House Administration, 
Merchant Marine and Blsheries, Public Lands, and Ways and Means, 
havo twenty-five members each. The Committees on Agriculture, 
Banking and Currency, Interstate and Foreign Commerce, Judiciary, 
Public Works, and Veterans* Affairs will have a membership of twenty- 
seven. Armed Services as a committee consists of thirty-three mem- 
bers, and the Appropriations Committee has forty-three. The grand 
total of committee seats under the new organization will be 484. Each 
member shall be elected to serve on one standing committee and no 
more with the following exceptions. Members of the District of Colum- 
bia Committee or of the Un-American Activities Committee may be 
selected to serve on two standing committees, while members of the 
majority party on the Committee on Expenditures in the Executive 
Departments or House Administration Committee are also limited to 
two posts. 

The jurisdiction of each of these newer House and Senate Commit- 
tees is carefully defined in the body of the statute with a view of elimin- 
ating the conflicts and overlappings which have marred the orderly 
process of congressional legislation. As far as it was possible, pre- 
vious allocations of the fields of specialization of the individual com- 
mittees were preserved. Much of the chance for confusion of effort 
and controversy within the congressional committee system was elim- 
inated hy the device of the statutory definition of the field of endeavor 
and jurisdictional scope of each such body. Senate provisions mention 
the appointment of committees; the word election appears in those 
which have to do with the choice of the personnel of these bodies in 
the House. Presumably there will be no great change in the methods 
by which committees are actually chosen within each chamber, at the 
present time. 

At the commencement of each Congress, says the statute, the House 
shall elect a chairman of each standing committee; temporary va- 
cancies are to be filled according to seniority and rank within the 
group, but any permanent vacancy reverts to election by the whole 
House of Representatives. 

Aside from the reduction in the number and volume of committees 
and committee positions, the effect of the statute upon the procedure 
and modes of establishing committee personnel will be scant. Senior- 
ity and specializations will still have to be considered in determining 
the personnel of the committees within each branch. Some members 
—for instance Senators O’Mahoney and Lucas — ^will have to descend 
from their lofty pinnacle of an impossible number of committee as- 
signments. 

Many individual clitics of the measure will be disappointed that the 
reorganization of the committee system was not more thorough. 
Perhaps they are right, but a good half loaf is often better than a pan- 
ful of mouldy loaves. Should there be an installation of this newer 
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system, some difRculties, some dilemmas, some defects and demerits of 
congressional committee procedure and organization will certainly 
vanish and disappear. 


LEGISLATIVE REORGANIZATION ACT OF 1946 

Clmpter 753, Public Law eOl, Laws of 79th Oongicss, 2ua Session. 

TITLE I— CHANGES IN RULES OF SENATE AND HOUSE 
rule-making power op the senate and house 

Sec. 101. The following sections of this title are enacted by the 
Congress: 

(a) As an exercise of the rule-making power of the Senate and the 
House of Representatives, respectively, and as such they shall be con- 
sidered as part of the rules of each House, respectively, or of that 
House to which they specifically apply; and such rules shall supersede 
other rules only to the extent that they ai’e inconsistent therewith; 
and 

(b) With full recognition of the constitutional right of either House 
to change such rules (so far as relating to the procedure in such House) 
at any time, in the same manner and to the same extent as in the case 
of any other rule of such House. 

Part 3 — ^Provisions Applicable to Both Houses 
private bills banned 

Sec. 131. No private bill or resolution (including so-called omnibus 
claims or pension bills) , and no amendment to any bill or resolution, 
authorizing or directing (1) the payment of money for property dam- 
ages, for personal injuries or death for which suit may be instituted 
under the Federal Tort Claims Act, or for a pension (other than to 
carry out a provision of law or treaty stipulation) ; (2) the construction 
of a bridge across a navigable stream; or (3) the correction of a mili- 
tary or naval record, shall be received or considered in either the Sen- 
ate or the House of Representatives. 

CONGRESSIONAL ADJOURNMENT 

Sec. 132. Except in time of war or during a national emergency 
proclaimed by the President, the two Houses shall adjourn sine die not 
later than the last day (Sundays excepted) in the month of July in 
each year unless otherwise provided by the Congress, 

committee procedure 

Sec. 133, (a) Each standing committee of the Senate and the 

Plouse of Representatives (except the Committees on Appropriations) 
shall fix regular weekly, biweekly, or monthly meeting days for the 
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transaction of business before the committee, and additional meetings 
may be called by the chairman as he may deem necessary. 

(b) Each such committee shall keep a complete record of all commit- 
tee action. Such record shall include a record of the votes on any ques- 
tion on which a record vote is demanded. 

(c) It shall be the duty of the chairman of each such committee to 
report or cause to be reported promptly to the Senate or House of 
Representatives, as the case may be, any measure approved by his 
committee and to take or cause to be taken necessary steps to bring 
the matter to a vote. 

(d) No measure or recommendation shall be reported from any such 
committee unless a majority of the committee were actually present. 

(e) Each such standing committee shall, so far as practicable, re- 
quire all witnesses appearing before it to file in advance written state- 
ments of their proposed testimony, and to limit their oral presentations 
to brief summaries of their argument. The staff of each committee 
shall prepare digests of such statements for the use of committee mem- 
bers. 

(f ) All hearings conducted by standing committees or their subcom- 
mittees shall be open to the public, except executive sessions for mark- 
ing up bills or for voting or where the committee by a majority vote 
orders an executive session. 

COMMITTEE POWERS 

Sec. 134. (a) Each standing committee of the senate, including 

any subcommittee of any such committee, is authorized to hold such 
hearings, to sit and act at such times and places during the sessions, 
recesses, and adjourned periods of the Senate, to require by subpena 
or otherwise the attendance of such witnesses and the production of 
such correspondence, books, papers, and documents, to take such testi- 
mony and to make such expenditures (not in excess of $10,000 for each 
committee during any Congress) as it deems advisable. Each such 
committee may make investigations into any matter within its jur> 
isdiction, may report such hearings as may be had by it, and may em- 
ploy stenographic assistance at a cost not exceeding 25 cents per 
hundred words. The expenses of the committee shall be paid from the 
contingent fund of the Senate upon vouchers approved by the chair- 
man. 

(b) Every committee and subcommittee serving the Senate and 
House of Representatives shall report the name, profession and total 
salary of each staff member employed by it, and shall make an ac- 
counting of funds appropriated to it and expended by it to the Secre- 
tary of the Senate and Clerk of the House of Representatives, as the 
case may be, at least once every six months, and such information 
shall be published periodically in the Congressional Directory when 
and as the same is issued and as Senate and House documents, respe>c- 
tively, every three months. 

Read & SIacDonald U.O.B.Lieg.— -17 
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(c) No standing committee of the Senate or the House, except tlic 
Committee on Rules of the House, shall sit, without special leave, while 
the Senate or the House, as the case may be, is in session. 

conference rules on amendments in nature of substitute 

Sec. 135. (a) In any case in which a disagreement to an amend- 

ment in the nature of a substitute has been referred to conferees, it 
shall be in order for the conferees to report a substitute on the same 
subject matter; hut they may not include in the report matter not 
committed to them by either House. They may, however, include in 
their report in any such case matter which is a germane modification 
of subjects in disagreement. 

(b) In any case in which the conferees violate subsection (a), the 
conference report shall be subject to a point of order. 

legislative oversight by standing committees 

Sec. 136. To assist the Congress in appraising the administration 
of the laws and in developing such amendments or related legislation as 
it may deem necessary, each standing committee of the Senate and the 
House of Representatives shall exercise continuous watchfulness of the 
execution by the administrative agencies concerned of any laws, the 
subject matter of which is within the jurisdiction of such committee; 
and, for that purpose, shall study all pertinent reports and data sub- 
mitted to the Congress by the agencies in the executive branch of the 
Government. 

DEasioNs on questions op committee jurisdiction 

Sec. 137. In any case in which a controversy arises as to the jur- 
isdiction of any standing committee of the Senate with respect to any 
proposed legislation, the question of jurisdiction shall be decided by 
the presiding officer of the Senate, without debate, in favor of that 
committee which has jurisdiction over the subject matter which pre- 
dominates in such proposed legislation; but such decision shall be 
subject to an appeal. . . . 

preservation op committee hearings 

Sec. 141. The librarian of the Library of Congress is authorized 
and directed to have bound at the end of each session of Congress the 
printed hearings of testimony taken by each committee of the Con- 
gress at the preceding session. 


& MAcDorrABB XJ.O.B.Lbq. 
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REMODELED CONGRESS AT WORK 

Heprlntcd from the United States News, Vol. 22, pp. 42^3 (1947).* 

From committees to subcommittees. Streamlining trimmed off 
about three fifths of the old committees and gave the rest broader 
fields of jurisdiction, more power and better-paid staffs. Each com- 
mittee was expected to do whatever investigating was needed in its 
own field. 

But the streamlining left 47 Senators and Representatives who 
otherwise would have been committee chairmen without any com- 
mittees to head. The first breaks in the reorganization plan came 
with the creation of special investigation committees: for national 
defense and small business in the Senate; for supply of newsprint 
and small business in the House. 

After the committees were organized, the dam broke. The new 
committees were large, and dealt with many subjects. And there 
were about 40 chaiiiess would-be chairmen. The committees broke 
into huddles of subcommittees. In the House, some committees have 
10 or 12 subcommittees. Members who used to go from one com- 
mittee meeting to another now go from one subcommittee meeting 
to another. 

This new technique in some cases is tending to add another layer 
of red tape to congressional procedure. Under the old system, the 
committee that prepared a bill brought the measure to the floor, 
directly. Now the first group to handle a bill usually is a subcom- 
mittee, and the product has to be approved by the full committee be- 
fore going to the floor. 

If the chairman insists upon a meticulous study by the full com- 
mittee before approval, the work of the subcommittee is gone over 
from end to end, amounting to a double job. 


WALTER P. ARMSTRONG, SPECIFIC STEPS FOR IMPROV- 
ING LEGISLATION 

(A review of Kefauver and Levin, "A Twentieth Century Congress”) 

33 A.B.A.Jour. 674, 675-676 (1947). 

. , . This study was published some four months after the 

effective date of the LaFollette-Monroney Act and takes into ac- 
count the limited experience under that statute. While appreciating 
the progress made under this Act, the authors point out that the 
Resolution creating the Joint Committee tied its hands by forbid- 
ding consideration of “certain basic matters that go to the heart of 
any thorough repairing of ancient Congressional machinery. Equally 
important, due to the wide divergencies of viewpoint existing among 


* (An independent weekly magazine on national affairs published at Washington. 
Copyright 1947, United States News Pub. Gorp.) 
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the members of the Joint Committee, only a part of the worthwhile 
suggestions that were made found a way into their Report to Con- 
gress. Finally, even the recommendations of this diluted Report 
■were whittled down drastically by the political compromises that 
were essential if any reorganization bill was to pass at all. Con- 
sequently, the real job still remains.” ... It was by reduc- 
ing and paralleling the committees of the Plouse and Senate that the 
proponents of the Reorganization Act hoped to accomplish the great- 
est reform. There has been improvement but the goal is far from 
attained either in theory or practice. It was a major accomplishment 
of the Reorganization Act to reduce Senate committees from thirty- 
three to fifteen and House committees from forty-eight to nineteen. 
Moreover, some of the Senate and House Committees are matched 
so as to have identical functions. Mr. Kefauver and Dr. Levin en- 
dorse the proposal of Dr. George B. Galloway® for thirteen committees 
in each House, with identic functions. They do not suggest, how- 
evei', how the evil of sub-committees’' and special committees is to be 
eliminated. Riders to appropriation bills are prohibited by the 
Reorganization Act; they should not be permitted to be attached to 
any bill. 

The Act provides that the House taxing and spending committees 
shall meet jointly at the beginning of each session and prepare a legis- 
lative budget fixing the maximum amount to be appropriated. "But 
these well-intentioned provisions are of little value because there are 
no means of enforcing them. The only effective way that receipts 
and expenditures can be balance^ is to vest the money-raising and 
spending powers in . . . one Committee . , 


0. Methods and Powers of Investigation 
NEBBIA V. PEOPLE OF THE STATE OF NEW YORK 

Supreme Court of the United States, 1933. 

291 U.S. 502, 54 S.Ct. 505, 78 U.Ed. 940, 89 A.L.E. 1469. 

Roberts, J. The Legislature of New York established, by Chapter 
158 of the Laws of 1933, a Milk Control Board with power, among 
other things, to "fix minimum and maximum . . . retail prices 

to be charged by . . . stores to consumers for consumption 

off the premises where sold.” The Board fixed nine cents as the 
price to be charged by a store for a quart of milk. Nebbia, the pro- 
prietor of a grocery store in Rochester, sold two quarts and a five 
cent loaf of bread for eighteen cents; and was convicted for violat- 
ing the Board’s order. At his trial he asserted the statute and order 


fiSee Congress at the Crossroads, by George B. Galloway (Thomas Y. Crowell 
Co., New Yorfc, 1946). 

■? In the New York Times of April 14, 1947, Is a list of 146 sub-committees. See 
also United States Code Congressional Service, 1047, Advance Sheet 4 (page 23 
ot seq.). 
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contravene the equal protection clause and the due process clause 
of the Fourteenth Amendment, and renewed the contention in suc- 
cessive appeals to the county court and the Court of Appeals. Both 
overruled his claim and affirmed the conviction. 

The question for decision is whether the Federal Constitution pro- 
hibits a state from so fixing the selling price of milk. We first in- 
quire as to the occasion for the legislation and its history. 

During 1932 the prices received by farmers for milk were much 
below the cost of production. The decline in prices during 1931 and 
1932 was much greater than that of prices generally. The situation 
of the families of dairy producers had become desperate and called 
for state aid similar to that afforded the unemployed, if conditions 
should not improve. 

On March 10, 1932, the senate and assembly resolved “That a joint 
Legislative committee is hereby created ... to investigate 
the causes of the decline of the price of milk to producers and the 
resultant effect of the low prices upon the dairy industry and the 
future supply of milk to the cities of the States; to investigate the 
cost of distribution of milk and its relation to prices paid to milk 
producers, to the end that the consumer may be assured of an ade- 
quate supply of milk at a reasonable price both to producer and con- 
sumer.” The committee organized May 6, 1932, and its activities 
lasted nearly a year. It held 13 public hearings at which 254 witnesses 
testified and 2350 typewritten pages of testimony were taken. Num- 
erous exhibits were submitted. Under its direction an extensive re- 
search program was prosecuted by experts and official bodies and 
employees of the state and municipalities, which resulted in the as- 
sembling of much pertinent information. Detailed reports were re- 
ceived from over 100 distributors of milk, and these were collated and 
the information obtained analyzed. As a result of the study of this 
material, a report covering 473 closely printed pages, embracing the 
conclusions and recommendations of the committee, was presented to 
the legislature April 10, 1933. This document included detailed find- 
ings with copious references to the supporting evidence; appendices 
outlining the nature and results of prior investigations of the milk 
industry of the state, briefs upon the legal questions involved, and 
forms of bills recommended for passage. The conscientious effort and 
thoroughness exhibited by the report lend weight to the committee’s 
conclusions. 

In part those conclusions are: 

Milk is an essential item of diet. It cannot long be stored. It is an 
excellent medium for growth of bacteria. These facts necessitate 
safeguards in its production and handling for human consumption 
which greatly increase the cost of the business. Failure of producers 
to receive a reasonable return for their labor and investment over 
an extended period threaten a relaxation of vigilance against con- 
tamination. 
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The production and distribution of milk is a paramount industi'y 
of the state, and largely affects the health and prosperity of its people. 
Dairying yields fully one-half of the total income from all faim prod- 
ucts. Dairy farm investment amounts to approximately $1,000,000,- 
000. Curtailment or destruction of the dairy industry would cause 
a serious economic loss to the people of the state. 

In addition to the general price decline, other causes for the low 
price of milk include: a periodic increase in the number of cows and 
in milk production; the prevalence of unfair and destructive trade 
practices in the distribution of milk, leading to a demoralization of 
prices in the metropolitan area and other markets; and the failure 
of transportation and distribution charges to be reduced in proportion 
to the reduction in retail prices for milk and cream. 

The fluid milk industry is affected by factors of instability peculiar 
to itself which call for special methods of control. Under the best 
practicable adjustment of supply to demand the industry must carry 
a surplus of about 20 per cent., because milk, an essential food, must 
be available as demanded by consumers every day in the year, and de- 
mand and supply vary from day to day and according to the season; 
but milk is perishable and cannot be stored. Close adjustment of 
supply to demand is hindered by several factors difficult to control. 
Thus surplus milk presents a serious problem, as the prices which 
can be realized for it for other uses are much less those obtainable for 
milk sold for consumption in fluid form or as cream. A satisfactory 
stabilization of prices for fluid milk requires that the burden of sur- 
plus milk be shared equally by all producers and all distributors in 
the milk-shed. So long as the surplus burden is unequally distributed 
the pressure to market surplus milk in fluid form will be a serious 
disturbing factor. The fact that the larger distributors find it neces- 
sary to carry large quantities of surplus milk, while the smaller dis- 
tributors do not, leads to price-cutting and other forms of destructive 
competition. Smaller distributors, who take no responsibility for the 
surplus, by purchasing their milk at the blended prices (i. e., an 
average between the price paid the producer for milk for sale as fluid 
milk, and the lower surplus milk price paid by the larger organiza- 
tions) can undersell the larger distributors. Indulgence in this price- 
cutting often compels the larger dealer to cut the price, to his own 
and the producer’s detriment. 

Various remedies were suggested, amongst them united action by 
producers, the fixing of minimum prices for milk and cream by state 
authority, and the imposition of certain graded taxes on milk dealers 
proportioned so as to equalize the cost of milk and cream to all deal- 
ers and so remove the cause of price-cutting. 

The legislature adopted Chapter 158 as a method of correcting the 
evils, which the report of the committee showed could not be ex- 
pected to right themselves through the ordinary play of the forces 
of supply and demand, owing to the peculiar and uncontrollable factors 
affecting the industry. The provisions of the statute are summarized 
in the margin. 
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Section 312(e), on which the prosecution in the present case is 
founded, provides: “After the board shall have fixed prices to be 
charged or paid for milk in any form ... it shall be unlawful 
for a milk dealer to sell or buy or offer to sell or buy milk at any price 
less or more than such price . . . , and no method or device 

shall be lawful whereby milk is bought or sold . . . at a price 

less or more than such price . , . whether by any discount, or 

rebate, or free service, or advertising allowance, or a combined price 
for such milk together with another commodity or commodities, or 
service or services, which is less or more than the aggregate of the 
prices for the milk and the price or prices for such other commodity 
or commodities, or service or services, when sold or offered for sale 
separately or otherwise. . . . ” 

. . . The more serious question is whether, in the light of the con- 

ditions disclosed, the enforcement of section 312 (e) denied the appel- 
lant the due process secured to him by the Fourteenth Amendment. 

The milk industry in New York has been the subject of long-stand- 
ing and drastic regulation in the public interest. The legislative in- 
vestigation of 1932 was persuasive of the fact that for this and other 
reasons unrestricted competition aggravated existing evils, and the 
normal law of supply and demand was insufficient to correct malad- 
justments detrimental to the community. The inquiry disclosed de- 
structive and demoralizing competitive conditions and unfair trade 
practices which resulted in retail price-cutting and reduced the in- 
come of the farmer below the cost of production. We do not under- 
stand the appellant to deny that in these circumstances the legislature 
might reasonably consider further regulation and control desirable 
for protection of the industry and the consuming public. That body 
believed conditions could be unproved by preventing destructive price- 
cutting by stores which, due to the flood of surplus milk, were able to 
buy at much lower prices than the larger distributors and to sell 
without incurring the delivery costs of the latter. In the order of which 
complaint is made the Milk Control Board fixed a price of ten cents per 
quart for sales by a distributor to a consumer, and nine cents by a 
store to a consumer, thus recognizing the lower costs of the store, 
and endeavoring to establish a differential which would be just to both. 
In the light of the facts the order appears not to be unreasonable or 
arbitrary, or without relation to the purpose to prevent ruthless 
competition from destroying the wholesale price structure on which 
the farmer depends for his livelihood, and the community for an as- 
sured supply of milk. . . 

So far as the requirement of due process is concerned, and in the ab- 
sence of other constitutional restriction, a state is free to adopt what- 
ever economic policy may reasonably be deemed to promote public 
welfare, and to enforce that policy by legislation adapted to its pur- 
pose. The courts are without authority either to declare such policy, 
or, when it is declared by the legislature, to override it. If the laws 
passed are seen to have a reasonable relation to a proper legislative 
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purpose, and are neither arbitrary nor discriminatory, the require- 
ments of due process are satisfied, and judicial deteiTninalion to that 
effect renders a court functus officio. "Whether the free operation of 
the normal laws of competition is a wise and wholesome rule for trade' 
and commerce is an economic question which this court need not con- 
sider or determine.” Northern Securities Co. v. United States, 193 
U.S. 197, 337-8, 24 S.Ct. 436, 48 L.Ed. 679. And it is equally clear that 
if the legislative policy be to curb unrestrained and hannful competi- 
tion by measures which are not arbitrary or discriminatory it does 
not lie with the courts to determine that the rule is unwise. With the 
wisdom of the policy adopted, with the adequacy or practicability of 
the law enacted to forward it, the courts are both incompetent and 
unauthorized to deal. The course of decision in this court exhibits a 
firm adherence to these principles. Times without number we have 
said that the legislature is primarily the judge of the necessity of such 
an enactment, that every possible presumption is in favor of its vali- 
dity, and that though the court may hold views inconsistent with the 
wisdom of the law, it may not be annulled unless palpably in excess 
of legislative power. 

The law-making bodies have in the past endeavored to promote 
free competition by laws aimed at trusts and monopolies. The con- 
sequent interference with private property and freedom of contract 
has not availed with the courts to set these enactments aside as deny- 
ing due process. Where the public interest was deemed to require 
the fixing of minimum prices, that expedient has been sustained. If 
the law-making body within its sphere of government concludes that 
the conditions or practices in an industry make unrestricted com- 
petition an inadequate safeguard of the consumer’s interests, pro- 
duce waste harmful to the public, threaten ultimately to cut off the 
supply of a commodity needed by the public, or portend the destruction 
of the industry itself, appropriate statutes passed in an honest effort 
to correct the threatened consequences may not be set aside because 
the regulation adopted fixes prices reasonably deemed by the legisla- 
ture to be fair to those engaged in the Industry and to the consuming 
public. And this is especially so where, as here, the economic mal- 
adjustment is one of price, which threatens harm to the producer at 
one end of the series and the consumer at the other. The Constitution 
does not secure to anyone liberty to conduct his business in such 
fashion as to inflict injury upon the public at large, or upon any sub- 
stantial group of the people. Price control, like any other form of 
regulation, is unconstitutional only if arbitrary, discriminatory, or 
demonstrably irrelevant to the policy the legislature is free to adopt, 
and hence an unnecessary and unwarranted interference with in- 
dividual liberty. 

Tested by these considerations we find no basis in the due process 
clause of the Foimteenth Amendment for condemning the provisions 
of the Agriculture and Markets Law here drawn into question. 

The judgment is 

Affirmed. 
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EXCERPT FROM BRIEF FOR APPELLEE IN NEBBIA V. PEOPLE 
OF THE STATE OF NEW YORK 

LEGISLATIVE FINDINGS OF FACT 

This 1933 statute received a great deal of attention from the Legisla- 
ture during tho eight weeks it was pending and before that the en- 
tire matter had been carefully investigated and considered by a special 
legislative committee. This committee, which became known as the 
Pitcher Committee from the name of its chairman, acted under a joint 
resolution of March 10, 1932, which instructed it: 

“ . . .to investigate the causes of the decline of the price of 

milk to producers and the resultant effect of the low prices upon the 
dairy industry and the future supply of milk to the cities of the 
State . . .” (Report, 9). 

The Report, copies of which will be submitted to the Court, vouches 
for the intelligence, thoroughness and sincerity with which the Com- 
mittee conducted its investigation. A preliminary report, consisting 
of the “Conclusions and Recommendations” (see Report, 13-23) and 
some other material, was filed February 13, 1933, and printed as N. Y. 
Legis.Doc. No. 59 of 1933. The final report in mimeographed form 
was available somewhat later, and is now in print consisting of 473 
pages. It is probably the most thorough and best organized report 
ever presented of the actual functioning of a great milk market. The 
following findings are main headings among its Conclusions and Rec- 
ommendations; 

“1. Tho production and distribution of milk in this state as a 
paramount industry and affects in a large measure the health and 
prosperity of the people of the state. It is the duty of tho state to take 
such measures as are necessary and reasonable to preserve this vital 
industry.” 

“2. The financial situation of dairy farmers in the state is desper- 
ate and has grown increasingly critical during the period of the Com- 
mittee's investigation.” 

“3. The principal causes of the extremely low prices paid to pro- 
ducers for milk are: The unprecedented decline in the general level 
of prices; a periodic increase in the number of cows and in milk pro- 
duction; the prevalence of unfair and destructive trade practices in 
the distribution of milk leading to a demoralization of prices in the 
metropolitan area and other markets and the failure of charges for 
transportation and distribution to be reduced in proportion to the- 
reduction in retail prices of milk and cream.” 

“4. The fluid milk industry is affected by factors of instability 
peculiar to itself which call for special methods of control.” 

“5. Among the remedies which might be applied to mitigate the 
evil of price-cutting are: Universal application of the classified price 
plan with uniform prices to all milk dealers for milk utilized in each 
classification; the fixing of minimum prices to be charged by milk 
dealers for milk and cream sold to consumers and other customers;. 
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the imposition of a graduated tax to be paid by milk dealers on Ihcir 
sales of milk and cream in excess of the normal or average proportion 
of the milk supply of the entire milk shed which is sold by the dealers 
in fluid form.” 

“6. Universal application of the classified price plan and control 
of surplus milk by the producers through effective cooperative organ- 
ization appears to offer the best prospect for permanent stabilization 
of the dairy industry in the New York milk shed.” 

”7. As an emergency measure, a temporary milk control board 
should be created, with broad powers to regulate and stabilize the milk 
industry as well as may be done under the circumstances. This board 
should also foster and promote the more complete organization of the 
producers as outlined above.” 

Each one of those seven conclusions is supported by subheadings 
indicating the reasoning and data which justify it. The remainder of 
the printed Report is a careful analysis of the evidence (2350 type- 
written pages besides the exhibits) which was before the Pitcher Com- 
mittee. This leads up to the Bill (Report, 367-379) which became 
the statute now involved. The opening section of that statute is as 
follows: 

"Section 300. Legislative finding; statement of policy, Tliis ailicle 
is enacted in the exercise of the police power of the state, and its 
purposes generally are to protect the public health and public welfare. 
It is hereby declared that unhealthful, unfair, unjust, destructive, de- 
moralizing and uneconomic trade practices have been and are now 
carried on in the production sale and distribution of milk and milk 
products in this state, whereby the dairy industry in the state and the 
constant supply of pure milk to inhabitants of the state are imperiled. 
That such conditions constitute a menace to the health, welfare and 
reasonable comfort of the inhabitants of the state. That in order to 
protect the well-being of our citizens and promote the public welfare, 
and in order to preserve the strength and vigor of the race, the produc- 
tion, transportation, manufacture, storage, distribution and sale of 
milk in the state of New York is hereby declared to be a business 
affecting the public health and interest. That the production and 
distribution of milk is a paramount industry upon which the pros- 
perity of the state in large measure depends. That the present acute 
economic emergency, being in part the consequence of a severe and 
increasing disparity between the prices of milk and other commodities, 
which disparity has largely destroyed the purchasing power of milk 
producers for industrial products, has broken down the orderly pro- 
duction and marketing of milk and has seriously impaired the agri- 
cultural assets supporting the credit structure of the state and its 
local governmental subdivisions. That the danger to the public health 
and welfare is immediate and impending, the necessity urgent and 
such as will not admit of delay in public supervision and control in 
accord with proper standards of production, sanitation and marketing. 
The foregoing statements of fact, policy and application of this article 
are hereby declared as a matter of legislative determination.” 
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For present purposes a legislative finding is not unlike the verdict of 
a jury, H is entitled to respect, and will stand if it is bottomed upon 
evidence and nol clearly against the weight of it. 

We submit that the New York Legislature was justified in enacting 
the particular statutory provision now involved, the mininium-price-to- 
thc-consumcr provision, if it had before it evidence which established 
the probability of three things. First, that a serious condition existed 
affecting the production and distribution of milk, and amounting to a 
public emergency. Second, that the milk business is affected by condi- 
1 ions peculiar to itself so that it could not be cured by operation of the 
law of supply and demand. Third, that price-cutting in the sale of 
milk from stores to consumers was a substantial contributing factor 
to the serious situation in the milk business. 


McGRAIN V. DAUGHERTY 

Supipme Court of the United States, 1026. 

273 U.S. 135, 47 S Ct. 319, 71 L.Ed. 6S0, 50 A L R. 1. 

Mr. Justice Van Devanter delivered the opinion of the court. 

This is an appeal from the final order in a proceeding in habeas cor- 
pus discharging a recusant witness held in custody under process of 
attachment issued from the United States Senate in the course of an 
investigation which it was making of the administration of the Depart- 
ment of Justice. A full statement of the case is necessary. 

The Department of Justice is one of the great executive departments 
established by congressional enactment and has charge, among other 
things, of the initiation and prosecution of all suits, civil and criminal, 
which may be brought in the right and name of the United States to 
compel obedience or punish disobedience to its laws, to recover property 
obtained from it by unlawful or fraudulent means, or to safeguard its 
rights in other respects; and also of the assertion and protection of its 
interests when it or its officers are sued by others. The Attorney 
General is the head of the department, and its functions are all to be 
exercised under his supervision and direction. 

Harry M. Daugherty became the Attorney General March 5, 1921, 
and held that office until March 28, 1924, when he resigned. Late in 
that period various charges of misfeasance and nonfeasance in the 
Department of Justice after he became its supervising head were 
brought to the attention of the Senate by individual senators and made 
the basis of an insistent demand that the department be investigated 
to the end that the practices and deficiencies which, according to the 
charges, were operating to prevent or impair its right administration 
might be definitely ascertained and that appropriate and effective 
measures might be taken to remedy or eliminate the evil. The Senate 
regarded the charges as grave and requiring legislative attention and 
action. Accordingly it formulated, passed and invited the House of 
Representatives to pass (and that body did pass) two measures taking 
important litigation then in immediate contemplation out of the control 



268 


Legislative Organization and Procedure 


Cii. 2 


of the Department of Justice and placing the same in charge of special 
counsel to be appointed by the President; and also adopted a resolution 
authorizing and directing a select committee of five senators — “to 
investigate circumstances and facts, and report the same to the Senate, 
concerning the alleged failure of Harry M. Daugherty, Attorney Gen- 
eral of the United States, to prosecute properly violators of the Sher- 
man Anti-trust Act and the Clayton Act against monopolies and unlaw- 
ful restraint of trade; the alleged neglect and failure of the said Plarry 
M. Daugherty, Attorney General of the United States, to arrest and 
prosecute Albert B. Fall, Harry F. Sinclair, E. L. Doheny, C. R. Forbes, 
and their co-conspirators in defrauding the Government, as well as the 
alleged neglect and failure of the said Attorney General to arrest and, 
prosecute many others for violations of Federal statutes and his alleged 
failure to prosecute properly, efficiently, and promptly, and to defend, 
all manner of civil and criminal actions wherein the Government of the 
United States is interested as a party plaintiff or defendant. And 
said committee is further directed to inquire into, investigate and re- 
port to the Senate the activities of the said Harry M. Daugherty, At- 
torney General, and any of his assistants in the Department of Justice 
which would in any manner tend to impair their efficiency or influence 
ns representatives of the Government of the United States.” 

The resolution also authorized the committee to send for books and 
papers, to subpoena witnesses, to administer oaths, and to sit at such 
times and places as it might deem advisable. 

In the course of the investigation the committee issued and caused to 
be duly served on Mally S. Daugherty — ^who was a brother of Harry M. 
Daugherty and president of the Midland National Bank of Washington 
Court House, Ohio, — a subpoena commanding him to appear before the 
committee for the purpose of giving testimony bearing on the subject 
under investigation, and to bring with him the “deposit ledgers of the 
Midland National Bank since November 1, 1920; also note files and 
transcript of owners of every safety vault; also records of income 
drafts; also records of any individual account or accounts showing 
ivithdrawals of amounts of $25,000 or over during above period.” The 
witness failed to appear. 

A little later in the course of the investigation the committee issued 
and caused to be duly served on the same witness another subpoena 
commanding him to appear before it for the purpose of giving testi- 
mony relating to the subject under consideration — nothing being said in 
this subpoena about bringing records, books or papers. The witness 
again failed to appear; and no excuse was offered by him for either 
failure. 

The committee then made a report to the Senate stating that the sub- 
poenas had been issued, that according to the officer’s returns — copies 
of which accompanied the report — ^the witness was personally served; 
and that he had failed and refused to appear. After a reading of the 
report, the Senate adopted a resolution reciting these facts and pro- 
ceeding as follows: 
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“Whereas the appearance and testimony of the said M. S. Daugherty 
is material and necessary in order that the committee may properly ex- 
ecute the functions imposed upon it and may obtain information neces- 
sary as a basis for such legislative and other action as the Senate may 
deem necessary and proper: Therefore be it 

“Resolved, That the President of the Senate pro tempore issue his 
warrant commanding the Sergeant at Arms or his deputy to take into 
custody the body of the said M. S. Daugherty wherever found, and to 
bring the said M. S. Daugherty before the bar of the Senate, then and 
there to answer such questions pertinent to the matter under inquiry 
as the Senate may order the President of the Senate pro tempore to 
propound; and to keep the said M. S. Daugherty in custody to await 
the further order of the Senate.’’ 

It will be observed from the terms of the resolution that the warrant 
was to be issued in furtherance of the effort to obtain the persona] 
testimony of the witness, and, like the second subpoena, was not in- 
tended to exact from him the production of the various records, books 
and papers named in the first subpoena. 

The warrant was issued agreeable to the resolution and was ad- 
dressed simply to the Sergeant at Arms. That officer on receiving the 
warrant endorsed thereon a direction that it be executed by John J. 
McGrain, already his deputy, and delivered it to him for execution. 

The deputy, proceeding under the warrant, took the witness into 
custody at Cincinnati, Ohio with the purpose of bringing him before the 
bar of the Senate as commanded; whereupon the witness petitioned the 
federal district court in Cincinnati for a writ of habeas corpus. The 
writ was granted and the deputy made due return setting forth the war- 
rant and the cause of the detention. After a hearing the court held the 
attachment and detention unlawful and discharged the witness, the 
decision being put on the ground that the Senate in directing the 
investigation and in ordering the attachment exceeded its powers under 
the Constitution, 299 F. 620. The deputy prayed and was allowed a 
direct appeal to this Court under sec. 238 of the Judicial Code as then 
existing. 

We have given the case earnest and prolonged consideration because 
the principal questions involved are of imusual importance and delicacy. 
They are (a) whether the Senate — or the House of Representatives, 
both being on the same plane in this regard — ^has power, through its 
own process, to compel a private individual to appear before it or one 
of its committees and give testimony needed to enable it efficiently to 
exercise a legislative function belonging to it under the Constitution, 
and (b) whether it sufficiently appears that the process was being em- 
ployed in this instance to obtain testimony for that purpose. 

The first of the principal questions — ^the one which the witness par- 
ticularly presses on our attention — ^is, as before shown, whether the 
Senate~or the House of Representatives, both being on the same plane 
in this regard— has power, through its own process, to compel a private 
individual to appear before it or one of its committes and give testimony 
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needed to enable it efficiently to exercise a legislative function belong- 
ing to it under the Constitution. 

The Constitution provides for a Congress consisting of a Senate and 
House of Representatives and invests it with “all legislative laws which 
shall be necessary and proper” for carrying into execution these powers 
and “all other powers" vested by the Constitution in the United States 
or in any department or officer thereof. Art. I, secs. 1,8. Other provi- 
sions show that, while bills can become laws only after being considered 
and passed by both houses of Congress, each house is to be distinct 
from the other, to have its own officers and rules, and to exercise its 
legislative function independently. Art. I, secs. 2, 3, 5, 7. But there is 
no provision expressly investing either house with power to make in- 
vestigations and exact testimony to the end that it may exercise its 
legislative function advisedly and effectively. So the question arises 
whether this power is so far incidental to the legislative function as 
to be implied. 

In actual legislative practice power to secure needed information by 
such means has long been treated as an attribute of the power to legis- 
late. It was so regarded in the British Parliament and in the Colonial 
legislatures before the American Revolution; and a like vievv has pre- 
vailed and has been carried into effect in both houses of Congress and in 
most of the state legislatures. . . . 

We are of opinion that the power of inquiry — vAth process to enforce 
it — is an essential and appropriate auxiliary to the legislative function. 
It was so regarded and employed in American legislatures before the 
Constitution was framed and ratified. Both houses of Congress took 
this view of it early in their history — ^the House of Representatives with 
the approving votes of Mr. Madison and other members whose service 
in the convention which framed the Constitution gives special signi- 
ficance to their action — and both houses have employed the power 
accordingly up to the present time. The acts of 1798 and 1857, judged 
by their comprehensive terms, were intended to recognize the existence 
of this power in both houses and to enable them to employ it “more 
effectually” than before. So, when their practice in the matter is ap- 
praised according to the circumstances in which it was begun and to 
those in which it has been continued, it falls nothing short of a practical 
construction, long continued, of the constitutional provisions respecting 
their powers, and therefore should be taken as fixing the meaning of 
those provisions, if otherwise doubtful. 

' We are further of opinion that tlie provisions are not of doubtful 
meaning, but, as was held by this Court in the cases we have reviewed, 
are irltended to be effectively exercised, and therefore to carry with 
them such auxiliary powers as are necessary and appropriate to that 
end. ... A legislative body cannot legislate wisely or effectively 
in the absence of information respecting the conditions which the legis- 
lation is intended to affect or change; and where the legislative body 
does not itself possess the requisite information— -which not infrequent- 
ly is true— recourse must be had to others who do possess it. Experi- 
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c'lic'o has taught that mere requests for such information often are un- 
availing, and also that information which is volunteered is not always 
accurate or complete; so some moans of compulsion are essential to ob- 
tain what is needed. All this was true before and when the Constitu- 
tion was framed and adopted. In that period the power of inquiry — 
with onlorcing process — was regarded and employed as a necessary and 
appropriate attribute of the power to legislate — indeed, was treated as 
inhering in it. Thus there is ample warrant for thinking, as we do, that 
the constitutional provisions which commit the legislative function to 
the two houses are intended to include this attribute to the end that the 
function may be effectively exercised. . 

The only legitimate object the Senate could have in ordering the 
investigation was to aid it in legislating; and we think the subject- 
matter was such that the presumption should be indulged tliat this 
was the real object. An express avowal of the object would have been 
better; but in view of the particular subject-matter was not indis- 
pensable. In the Chapman case, where the resolution contained no 
avowal, this Court pointed out that it plainly related to a subject- 
matter of which the Senate had jurisdiction, and said “We cannot 
assume on this record that the action of the Senate was without a 
legitimate object”; and also that “it was certainly not necessary 
that the resolutions should declare in advance what the Senate medi- 
tated doing when the investigation was concluded.” 166 U.S. 6G9- 
670, 17 S.Ct. 681. In People v. Keller, 99 N.Y. 463, 2 N.E. 615, 52 
Am.Rep. 49, where the Court of Appeals of New York sustained an 
investigation ordered by the Senate of that state where the resolution 
contained no avowal, but disclosed that it definitely related to the 
administration of a public office the duties of which were subject to 
legislative regulation, the court said (pp. 485-487 [2 N.E. 627]); 
“Where public institutions under the control of the State are ordered 
to be investigated it is generally with the view of some legislative 
action respecting them, and the same may be said in respect of public 
officers.” And again: “We are bound to presume that the action of 
the legislative body was with a legitimate object if it is capable of 
being so construed, and we have no right to assume that the contrary 
was intended.” . 

We think the resolution and proceedings give no warrant for think- 
ing the Senate was attempting or intending to try the Attorney Gen- 
eral at its bar or before its committee for any crime or wrongdoing. 
Nor do we think it a valid objection to the investigation that it might 
possibly disclose crime or wrong-doing on his part. 

The second resolution — the one directing that the witness be at- 
tached — declares that his testimony is sought with the purpose of 
obtaining “information necessary as a basis for such legislative and 
other action as the Senate may deem necessary and proper.” This 
avowal of contemplated legislation is in accord with what we think 
is the right interpretation of the earlier resolution directing the in- 
vestigation. The suggested possibility of "other action” if deemed 
“necessary or proper” is of course open to criticism in that there is 
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no other action in the matter which would be within the power of the 
Senate. But we do not assent to the view that this indefinite and 
untenable suggestion invalidates the entire proceeding. Tlie right 
view in our opinion is that it takes nothing from the lawful object 
avowed in the same resolution and rightly inferable from the earlier 
one. It is not as if an inadmissible or unlawful object were affirma- 
tively and definitely avowed. 

We conclude that the investigation was ordered for a legitimate 
object; that the witness wrongfully refused to appear and testify 
before the committee and was lawfully attached; that the Senate is 
entitled to have him give testimony pertinent to the inquiry, either at 
its bar or before the committee; and that the district court erred in 
discharging him from custody under the attachment. 

Another question has arisen which should be noticed. It is whether 
the case has become moot. The investigation was ordered and the 
committee appointed during the Sixty-eighth Congress. That Con- 
gress expired March 4, 1925. The resolution ordering the investiga- 
tion in terms limited the committee’s authority to the period of the 
Sixty -eighth Congress; but this apparently was changed by a later 
and amendatory resolution authorizing the committee to sit at such 
times and places as it might deem advisable or necessary. It is said 
in Jefferson’s Manual; “Neither House can continue any portion of 
itself in any parliamentary function beyond the end of the session 
without the consent of the other two branches. When done, it is by 
a bill constituting them commissioners for the pai-ticular purpose.” 
But the context shows that the reference is to the two houses of Par- 
liament when adjourned by prorogation or dissolution by the King. 
The rule may be the same with the House of Representatives whose 
members are all elected for the period of a single Congress; but it 
cannot well be the same with the Senate, which is a continuing body 
whose members are elected for a term of six years and so divided 
into classes that the seats of one-third only become vacant at the end 
of each Congress, two-thirds always continuing into the next Con- 
gress, save as vacancies may occur through death or resignation. 

Mr. Hinds in his collection of precedents says; “The Senate, as a 
continuing body, may continue its committees through the recess fol- 
lowing the expiration of a Congress”; and, after quoting the above 
statement from Jefferson's Manual, he says; "The Senate, however, 
being a continuing body, gives authority to its committees during the 
recess after the expiration of a Congress." So far as we are advised 
the select committee having this investigation in charge has neither 
made a final report nor been discharged; nor has it been continued 
by an affirmative order. Apparently its activities have been suspend- 
ed pending the decision of this case. But, be this as it may, it is 
certain that the committee may be continued or revived now by mo- 
tion to that effect, and, if continued or revived, will have all its orig- 
inal powers. This being so, and the Senate being a continuing body, 
the cage cannot be said to have become moot in the ordinary 
sense. . . 

Winfil nrHpr reversed. 
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DOYLE V. HOFSTADER 

Conit of Appoals of Now Yoik, 1031. 

207 N Y. 2-14, ITT N B. 4S0, S7 A.L R. 418. 

Cardozo, C. J. By a joint resolution of the Senate and the Assembly 
of the slate of New York, adopted March 23, 1931, it was resolved 
that a joint legislative committee be constituted to investigate the 
administration and conduct of the various departments of the city of 
New York. 

The appellant, Willian F. Doyle, was subpoenaed to attend before 
the committee, and, upon appearing, was directed to answer a series 
of questions relating to his practice before the board of standards 
and appeals. There had been preliminary testimony from the lips of 
other witnesses that fees of extraordinary magnitude had been paid 
for his services during a period of years. The questions put to the 
appellant were designed to inform the committee whether he had 
divided these fees with a political leader, or with some one else, in 
furtherance of a concerted plan of bribery and corruption, and wheth- 
er he had paid any part of them as a bribe to any public officer. 

The appellant has been adjudged in contempt, first by a majority 
of the joint legislative committee, and then by the Supreme Court, 
for his refusal to answer the questions propounded. Typical questions 
are these: 

“Question: When you practiced before this board, did you split 
your fees? Answer: Do you mean with the Board of Standards and 
Appeals? 

“Question; I mean did you split them with anybody? Answer: I 
never split a nickel with the Board of Standards and Appeals. 

“Question: I asked you whether you split them with anybody, 
whether they were on the Board of Standards and Appeals or whether 
they were not? Answer: I refuse to answer on the ground that it 
might tend to incriminate me.” 

Again: “Question; Dr. Doyle, did you, in reference to cases pend- 
ing before the Board of Standards and Appeals, bribe any public 
official? Answer; You are alluding to the Board of Standards and 
Appeals? No. 

“Question: Now you did not bribe any member of the Board of 
Standards and Appeals? Answer: No. 

“Question: Did you bribe any other public official? Answer: I 
refuse to answer on the ground that it might tend to incriminate me. 

“Question: Did you give any of the proceeds of those fees to any 
political leader in the County of New York? Answer: I refuse to 
answer that question on the ground that answering might tend to 
incriminate me.” 

We are to determine whether the refusal was contumacious or 
privileged. 

Read & MacDonald U.O.B.Leg.— 18 
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The Constitution of the stale provides that no person shall “be 
compelled in any criminal case to be a witness against himself." 
Const, art. 1, § 6. . 

By the terms of the joint resolution creating the legislative com- 
mittee, the Legislature has said: “Whenever in its judgment the pub- 
lic interest demands, the committee may determine that a person 
shall not be excused from attending and testifying before said com- 
mittee ... on the ground that the testimony . . • re- 

quired of him may tend to incriminate him or to subject him to a 
penalty or forfeiture; but no person so attending and testifying 
. who has duly claimed excuse or privilege, which would be 
sufficient except for this provision of this resolution and which said 
excuse or privilege has been expressly denied by the committee, shall 
be subject to prosecution or to any penalty or forfeiture for or on 
account of the transaction, matter or thing concerning which he may 
as aforesaid testify ... in obedience to its subpoena.” 

This resolution, if valid, is in effect an act of amnesty. It wipes 
out as to the witness whose claim of privilege has been denied the 
criminal statutes of the state with all their pains and penalties, and, 
like a pardon, makes him a new man. A pardon may be granted by 
the Governor after conviction of the crime. Const, art. 4, § 5. An 
act of amne-sty may be passed, like any other bill, by the Legislature, 
acting separately in its two houses (article 3, § 15), with the approval 
of the Governor, or, in the event of his veto, by a two-thirds vote 
thereafter (article 4, § 9). “Every bill which shall have passed the 
Senate and Assembly shall, before it becomes a law, be presented 
to the Governor; if he approve, he shall sign it; but if not, he shall 
return it with his objections to the house in which it shall have 
originated.” Const, art. 4, § 9. This resolution was never presented 
to the Governor. It never received his approval or his veto. It is 
not an act of amnesty; it is not an “act” at all. People ex rel. Argus 
Co. V. Palmer, 12 Misc. 392, 33 N.Y.S. 1088; Id., 146 N.Y. 406, 42 
N.E. 543. 

There are precedents in the books for what is sometimes styled a 
legislative pardon. If they are scrutinized, they will be found in 
every instance to have been statutes in the usual form. They were 
acts of amnesty or indemnity adopted by the Legislature with the 
Governor’s approval. United States v. Hughes (D.C.) 175 F. 238; 
United States v. Hall (D.C.) 53 F. 352; State ex rel. Anheuser-Busch 
Brewing Ass’n v. Eby, 170 Mo. 497, 71 S.W. 52; State v. Applewhite, 
75 N.C. 229; cf. Brown v. Walker, 161 U.S. 591, 601, 16 S.Ct. 644, 
40 L.Ed. 819; Matter of Garlcind, 4 Wall. 333, 18 L.Ed. 366; 4 Wig- 
more on Evidence, § 2281, and statutes and cases there collated. 
Never has it been held that a Legislature alone may suspend the 
criminal law as to a person or a class of persons. In the Constitution 
of that country from whose polity our own institutions derive to a 
large extent their origin and meaning, the rule is said to be that a 
resolution of the House of Commons is invalid and of no effect if 
in conflict with existing law. Anson, Law and Custom of the Con- 

Read & MjvCDonaid U.C.B.LiEa. 
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stitution, vol. 1, pp, 182, 185, 186, 192. We cannot bring ourselves 
to believe that the efficacy of resolutions is any greater in New York. 

Iho aigument is made that a legislative body has inherent power 
to conduct an investigation for the discovery of abuses in the opera- 
tions of government (People ex rel, Karlin v. Culkin, 248 N.Y. 465, 
478, 1G2 N.E. 487, 60 A.L.R. 851; People ex rel. McDonald v. Keeler, 
^ Am.Rep. 49; McGrain v. Daugherty, 

273 U.S. 135, 47 S.Ct. 319, 71 L.Ed. 580, 50 A.L.R. 1; Sinclair v. 
United States, 279_U.S. 263, 49 S.Ct 268, 73 L.Ed. 692; Landis, Con- 
stitutional Limitations on the Congressional Power of Investigation, 
40 Harvard Law Review 153), and that the power to give immunity 
to witnesses, and to suspend to that extent the general laws of the 
state, must be deemed to be a necessary incident of the power to in- 
vestigate. But it is not such an incident. It may at times be a useful 
incident, but it is not a necessary one, necessary, that is to say, in 
the sense of being a power so indispensable to the ordinary exercise 
of the investigating function that it must be taken as implied. . . . 

It may be necessary for fruitful results in a particular instance, but 
it is not so generally indispensable as to attach itself automatically 
to the mere power to inquire. Whether the good to be attained by 
procuring the testimony of criminals is greater or less than the evil 
to be wrought by exempting them forever from prosecution for their 
crimes is a question of high policy as to which the lawmaking de- 
partment of the government is entitled to be heard. In the state of 
New York that department is not the Legislature alone, but the Leg- 
islature and the Governor, the one as much as the other an essential 
factor in the process. People v. Bowen, 21 N.Y. 517, 519, 521; Mat- 
ter of City of Long Beach v. Public Service Commission, 249 N.Y, 
480, 489, 490, 164 N.E. 553. We beg the question when we argue 
that tlie Legislature may give immunity because the Legislature is 
the sole custodian of the legislative power. It is not the sole custo- 
dian of that power. The power is divided between the Legislature 
and the Governor. Cf. Ohio ex rel. Davis v. Hildebrant, 241 U.S. 
565, 36 S.Ct 708, 60 L.Ed. 1172; Hawke v. Smith, 253 U.S. 221, 40 
S.Ct. 495, 64 L.Ed. 871, 10 A.L.R. 1504. Article 3, § 1, of the Consti- 
tution, must be read in conjunction with article 4, § 9. People v. 
Bowen, supra; Matter of City of Long Beach v. Public Service Com- 
mission, supra. The Legislature can initiate, but without the action 
of the Governor it is powerless to complete. Not only do we beg 
the question when we infer the validity of the immunity from the 
possession by the Legislature of the full legislative power; we con- 
cede by implication that, unless the legislative power has been thus 
committed without division, the immunity must fail. The argument, 
reduced to that basis, is seen to be self -destructive. The grant of an 
immunity is in very truth the assumption of a legislative power, and 
that is why the Legislature, acting alone, is incompetent to declare 
it. It is the assumption of a power to annul as to individuals or classes 
the statutory law of crimes, to stem the course of justice, to absolve 
the grand jurors of the county from the performance of their duties. 
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and the prosecuting officer from his. All these changes may be 
wrought through the enactment of a statute. They may be wrought 
in no other way while the legislative structure of our govermiient 
continues what it is. 

The argument is made that the jurisdiction to grant immunity is 
an incident of the jurisdiction to punish for contempt. It is no more 
such an incident for a committee of the Legislature (Legislative Law 
[Consol-Laws, c. 32], § 4, subd. 5; Kilbourn v. Thompson, 103 U.S. 
168, 26 L.Ed. 377; People ex rel. McDonald v. Keeler, 99 N.Y. 463, 2 
N.E. 615, 52 Am.Rep. 49; Matter of Barnes, 204 N.Y. 108, 97 N.E. 
508; Sinclair v. United States, 279 U.S. 263, 49 S.Ct. 268, 73 L.Ed. 
692; Landis, op. cit., pp. 153, 219) than it is for a court or judge. 
The punishment for contempt may be imposed for disobedience of 
a lawful mandate. The power thus to punish may not be used as an 
excuse for the issue of an unlawful mandate and the remission of the 
pains and penalties of crimes in consideration of obedience. . . 

The subject is not clarified by reference to the practice of the Con- 
gress, whatever it may be. Under the Federal Constitution, “every 
Order, Resolution, or Vote to which the Concurrence of the Senate 
and House of Representatives may be necessary (except on a ques- 
tion of Adjournment)” must be submitted to the President for ap- 
proval or veto in the same manner as a bill. Const.U.S. art. 1, § 7, 
subd. 3; cf. Hinds, Precedents of the House of Representatives, vol. 
4, §§ 3483, 3484. A resolution so approved has all the authority of 
a statute. . . . 

The way to compel disclosure as to conspiracies and attempts is 
not obscure or devious. A grant of immunity similar to the one 
contained in the resolution may be embodied in a statute. The Legis- 
lature, when it convenes, may pass an act of amnesty with the ap- 
proval of the Governor, an act of amnesty coextensive with the privi- 
lege destroyed. The appellant as well as other witnesses will then 
be under a duty to declare the whole truth, irrespective of the num- 
ber or the nature of the crimes exposed to view. Even if we were 
able to read a different meaning into the statutes now existing, the 
time in all likelihood would not be distant when there would be need 
of supplemental legislation to give immunity for other crimes, for 
crimes not covered by the sections dealing with conspiracy and 
bribery. A witness exposed to prosecution for larceny or extortion 
would be wholly without the pale of the immunity provisions in any 
statutes now existing, however liberally construed. 

We are not unmindful of the public interests, of the insistent hope 
and need that the ways of bribers and corruptionists shall be exposed 
to an indignant world. Commanding as those interests are, they do 
not supply us with a license to palter with the truth or to twist what 
has been written in the statutes into something else that we should 
like to see. Historic liberties and privileges are not to bend from 
day to day “because of some accident of immediate overwhelming in- 
terest which appeals to the feelings and distorts the judgment” 
(Holmes, J., in Northern Securities Co. v. United States, 193 U.S. 
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197, ^00, 24 S.Ct. 436, 468, 48 L.Ed. 679), are not to change their 
lorm and content in response to the “hydraulic pressure” (Holmes, 
J., supra) exerted by great causes. A community whose judges would 
be willing to give it whatever law might gratify the impulse of the 
moment would find in the end that it had paid too high a price for 
relieving itself of the bother of awaiting a session of the Legislatui’e 
and the enactment of a statute in accordance with established forms. 

The order of the Appellate Division and that of the Special Term 
should be modified by directing that the appellant stand committed 
until he answers the question whether he has bribed any public officer, 
such imprisonment not to exceed the period of thirty days, and as 
so modified affirmed. 

NOTES 

I. In Unitea States v. Barsky, (D.C.D.C.) 72 F.Snpp, 165 (1947), Keech, D,J„ 
construed the federal statute (28 U.S.O.A., see. 634), which prohibits the use ag;ainst 
him in a criminal proceeding of testimony given hy a witness before a CJongressional 
committee, as not barring the use of that testimony in a prosecution for contempt 
of Congress or conspiracy leading to such contempt. 

3. Legislatures have attempted by statute to secure uncolored testimony before 
legislative committees. The following are illustrations: 

OATH TO WITNESSES— 2 U.S.O.A. § 191 . Oaths to tolUmses, Tlio PresideiH 
of the Senate, the Speaker of the House of Kepresentatives, or a chainnan of the 
Omiunlttoe of the Whole, or of any committee of either House of Congress, is cm- 
liowered to administer oaths to witnesses in any ca.se under their e-vainination, 
Aliy iiiombcr of either House of Congress may administer oaths to witnesses in any 
mil iter dopoiiding in either House of Congress of which he is a Member, or an 
committee thereof. 

J. OBBYISTS’ OATHS— Elorida Statutes (1927), § 96. Oath t>y Zo 6 hj/is A— When- 
ever any person or persons shall appear before any committee of the Legislature 
of the State of Elorida for the puipo.se of advocating or opposing, proposing changes 
or amendments, or in any wise discwsslng, a measure or matter being considered by 
such committee, such committee, or any member thereof, may reciuire such person 
or persons to state upon oatli in wi'iting whether or not he appears in his own 
individual interest or in the interest of some other person or persons, firm, corpora- 
tion or corporations, and if so, the name or names of such person or persons, firm, 
corporation or corporations, and if he has been or is to he paid a fee or any com- 
pensation, directly or indirectly, for such service, or as expenses or othenvise to 
so appear before such committee, and when such oath is required by a committee 
or any member thereof it shall he the duty of the chairman of the committee to 
file the written oath with the secretary of the Senate and Uie chief clerk of the 
House, and .said oath shall be at once spread upon the journal of each House for 
the information of the members of the Legislature. 

3. Coiieerniiig the extent of the contempt power of Congressioiiai investigating 
committees, see Note, 14 IJ. of Chicago L.Eov. 256 (19-17), 
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NOTE-LEGISLATION— LEGISLATIVE INQUIRIES— VALIDITY 
OF SUBPENA ISSUED BY SENATE COMMITTEE FOR ALL 
TELEGRAPHIC CORRESPONDENCE OVER NAMED PERIOD 

36 CoIum.L.R. 841 (1036) 

Prompted by disclosures that members of Congress had been bom- 
barded by faked telegrams,^ and that various utilities companies had 
spent tremendous sums of money® in an effort to defeat the so-called 
public utilities company “death sentence" clause of the Wheeler-Ray- 
burn bill, on July 11, 1935, the Senate adopted a resolution® providing 
for a committee of five senators to conduct an inquiry into lobbying 
activities and to make recommendations to the Senate. Pursuant to 
the power therein vested in it “To require by subpoena or otherwise 
the attendance of such witnesses and the production of such corres- 
pondence, books, papers and documents . . . as it deems ad- 

visable,” the committee issued a subpoena ordering the Western Union 
Telegraph Company to produce before it all telegrams charged to the 
account of Winston, Strawn and Shaw, a Chicago law firm, during the 
eleven month period from Feb. 1 to Dec. 1, 1935. In a suit to enjoin 
the telegraph company from turning over the telegrams, hold, injunc- 
tion granted. The subpoena amounts to an unlawful search and seiz- 
ure and is violative of the Fourth Amendment. Strawn v. Western 
Union Tel. Co., N.Y. Flerald Tribune, March 12, 1936 at 1 (Sup.Ct.D. 
C.).* 

In the absence of any adjudication of the permissible scope of a 
Congressional fact-finding inquiry for admittedly legislative purposes, 
the editorial indignation^ expressed at the means used by the Black 
committee to acquire information is based, at least ostensibly, upon the 
unwarranted lay conclusion that the general subpoena used is uncon- 
stitutional. Even on the doubtful assumption that the Fourth Amend- 
ment imposes the same limitation on Congress as it does on law-enforc- 
ing agencies, there is precedent for the committee’s actions in a num- 
ber of cases where the Supreme Court upheld extremely broad sub- 
poenas for papers and correspondence, although issued by federal 
grand juries.® But the practical necessity for an adequate fact basis 


IN. T. Times, Mar. 8, 1836, Section IV at 7. 

2 N.T.Times, Mar. 15, 1930, Section IV at 10. 

3 79 CongEec. 11003 (1935). 

4 An mjuiietion against the Western Union to prevent delivery of one telegram 
ordernag an editorial written was denied W. E. Hearst on the grounds tliat the 
subpoena was sufficiently specific. N. T. Ileraia-Tribune, March 13, 1936 at 1. 
The injunction which Hearst sought against the Black committee was denied on 
the grounds that lieedom of the pi ess was not involved, the Bill of Eights not In- 
trlnged since the subpoena was sufflcientty specific, and the court ha no jurisdiction 
to issue process against a Senate committee. See N. Y. Herald-Tribune, April 9, 
1936, at 12. 

5 See N.Y. Herald Tribune, March 12, 1936, at 18 ; N. Y. World Telegram, March 
12, 1936, at 22 ; N. Y. Sun, March 12, 1936, at 24 ; N. Y. American, March 12, 1036 at 
15. 

0 Brown v. United States, 276 U.S. 134 (1928) (subpoena by grand jury commanding 
ploduction by association of manufacturers of all coriespondence between it and its 
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for the intelligent preparation of legislation, which may further serve 
to save the constitutionality of statutes regulating individual conduct’ 
cannot be satisfied by the previously acquired knowledge of individual 
legislators plus voluntarily supplied data of interested parties. Hence 
a number of cases have recognized an “inherent” legislative power to 
investigate with the aid of compulsory process;® the limiting require- 
ment imposed has been that a proper legislative purpose be served by 
the investigation.** The need for the further presumption that a valid 
legislative purpose does exist^® is obviated in the instant case by the 
introduction of two bills regulating lobbying activities.^’- The natm'e 
of the practices which the Black committee is investigating, carried 
on in secluded conferences and through a long chain of correspondence 
between groups who frequently are not revealed to be the sponsors of 
the activities, makes it impossible to acquire the necessary informa- 
tion without the use of fairly broad subpoenas. Any requirement of a 
particularized identification of the documents desired may completely 
tie tlie hands of Congress.’* The opprobrious connotation of “fishing 
expedition,” as used in cases condemning administrative inquiries, de- 
rives from their quality of having no permissible end in mind” but the 
Senate having, in aid of a definite legislative purpose, made the not un- 
reasonable determination that investigation of plaintiff’s papers will 
reveal the nature of lobbying activities carried on by it and its clients, 
the search no longer has the objectionable meddlesome quality which 
might invalidate it. The claim that the restrictions established by the 
commission cases protect against revelation of possibly incriminating 
material for the use of law-enforcing agencies, and are circumvented 
by the Black committee’s practices, is answered by the statement in 


predecessors and between tbe members of the associalion for five and one-half 
months); Wilson v. United States, 221 U.S. 301 (1911) (grand jury subpoena of all 
letters and telegrams signed by president of company for two months) ; Wheeler 
V. United States, 220 U.S. 47S (1913) (grand jury subpoeim of all cash books, ledgers, 
and journals of Wheeler & Shaw, Inc., and of all letters and telegrams signed by 
tbe company or by its president and tre.asurer for three months). 

7 See Note, The Consideration of Facts in “Due Process’’ Cases (1030) 30 Oolmn- 
bia Law Kev. 360. 

® Anderson y. Dunn, 6 Wheat. 204 (U.S.1821) ; In re Chapman, IGG U.S. 661 (1897) ; 
Sinclair v. United States, 270 U.S. 203 (1920). 

aiCilbouTii V. Thompson, 103 U.S. 108 (18S1), as construed in McGraiu v. Daugherty, 
273 U.S. 135 (1927). 

i»See In re Chapman, 106 U-S. 061, 669 (1897); McGrnin v. Daugherty, 273 U.S. 
135, 177 (1927). 

11 See supra note 2, S. 2512, H. B. 11663 (1936). The House has already passed 
a bill requiring lobbyists to register. See N. Y. Herald Tribune, Mar. 28, 1936, at 
4. That Congress should he able to ascertain the public sentiment on controversial 
matters Is supported by eases holding lobbying contracts void as against pub- 
lic policy. Oscanyan v. Arms Co., 103 U.S. 261 (1880) ; Ilanelton v. Scheclcella, 202 
U.S. 71, 76 (1906). 

W Note that the Black committee has pledged that only those papers found to bo 
relevant will ho in any way used or published. See N. Y. Times, March 8, 1936, 
IV at 3. And it would seem that the Senate committee should be able to deter- 
mine relevancy for Itself. Cf. Consolidated Kendering Co. v. Vermont, 207 U.S. 
641 (1908). 

13 See Fed. Trade Comm. v. American Tobacco Co., 264 U.S, 298, 306 (1923) 
United States v, Louisville & Nashville B. B., 236 U.S. 318, 335 (1914), 
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McGrain v. Daugherty that it is no valid objection to the investigation 
that it might possibly disclose crime or wrongdoing which would bo 
punishable by the courts2^ Although it has been suggested in dicta 
that the Congressional power in this respect is not all-embracing, the 
Supreme Court has made no mention of the Fourth Amendment the 
exclusively fact-finding nature of the inquiry by the Senate body 
might even exempt it from requirements imposed to prevent inquisi- 
torial or tyrannical administration and enforcement of the law2® It 
is submitted that the two requirements of a possible legislative pur- 
pose, and rational connection with the subject matter of the inquiry’^’’’ 
should be the only limitation on Congressional investigations. Any 
possible invasion of a constitutional “right of privacy” erected by the 
Supreme Court dicta would seem to be outweighed by considerations 
of social interest in making possible such legislation.^ An additional 
consideration is a long line of legislative precedent® for this broad 
type of inquiry; the “practical construction” of the legislature was re- 
garded as significant in the judicial recognition of the power to investi- 
gate.^® Further, the present federal rule which may be invoked to 
deny admission in court of evidence obtained in contravention of the 
Fourth Amendment,®^ and which has been used to prevent the other- 
wise valid subpoena by the Attorney General of papers of which ho 
had gained knowledge through an unlawful search and seizure,®® might 
be extended to prevent the use in a criminal action of any information 
gathered by means not available to the Attorney General under the 
Amendment, so that the use of the information so gathered would be 
restricted to purely legislative purposes. 


14 273 U.S, 135, 179 (1027). 

15 Cf. Hnrrlman v. I. C. C., 211 IJ.S. 407 (1908) ; Kilbourn v. Thompson, 103 U.S. 
IGq (1881). 

10 This seem.s to ha\'e been the rea.son for the adoption of the Fourth Amoiid- 
ment. Cf. Fnienkel, Conceming Seardi&s and Seiznros (1921) 34 Hai-v.L.Rev. 301 
3(W; HancliGi', The Constitutionality of Investigations by the Feclerul Trade Coin- 
inisslon (192S) 28 Columbia Law Rev. 905, 909 et se(i, 

17 See McGrain v. Daugherty, 273 U.S. 135, 161 ot seq. (1927) ; Sinclair v. United 
States, 279 U.S, 203, 291 (1028), 

18 See Uandis, Constitutional lAmitations on the Congressional Power of Investi- 
gation (1920) 40 Harv.L.Rev. 153, 219. o u ve w 

19 There are a number of such examples given in 3 Hinds, Precedents, c. LII 
LIV (1007) ; Landis, supra note 18 ; Potts, Power of Legislativo Rodies to Punish 
for Contempt (1926) 74 U. of Pa.L.Bev. 601, 780; see also material Di'esented bv 
Senator Black, 80 Cong.Kec., March 20, 1036, at 4274 et seip 

ao See e. g., McGrain v. Daugherty, 273 U.S. 135, I6l et seq. 

21 Byars v. Unitsci States, 273 U.S. 28 (1026). 


Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 
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D. The Conference Committee 
GEORGE W. NORRIS, ONE HOUSE LEGISLATURES 

17 riiillipme LJ 3r.e-358 (1038), 

There is no more reason for a government to have two branches 
of its legislature than there is for a wagon to have five wheels, or 
for a bank to have two boards of directors or a State two Governors. 
The two-house or bicameral legislature is leftover from medieval 
times, a vestigial member of the body politic which can be as well dis- 
pensed with as can the vermiform appendix from the human body. 

Let us look about the world. Great Britain, for all practical pur- 
poses, is operating under a unicameral or one-house legislature. The 
little country of Finland, noteworthy for its financial stability, has 
had a unicameral legislature for 17 years. Eight of nine Canadian 
Provinces operate with the unicameral system. The Philippines, up- 
on the advice of students of government, chose a one-house legisla- 
ture. Alaska has asked and gained Congressional consent to hold a 
referendum in 1938 on changing to the unicameral plan. And the 
one-year-old one-house legislature of the State of Nebraska is work- 
ing out successfully. 

What are the advantages of such a law-making body over the two- 
hoaso type? 

To begin with, the two-house legislature is a magnificent example 
of what is called in America “passing the buck.” Because in effect 
it becomes a three-house legislature, with the Conference Committee 
as the third house. Let us see how this works in the United States. 

When a bill passes one branch of the legislature and passes the 
other branch in a different form, the matter is referred to the Con- 
ference Committee consisting usually of three men from each house. 
“This Conference Committee, arbitrarily selected by the presiding of- 
ficers of the different branches, arbitrates the dispute and drafts a 
law. It then reports to the House and to the Senate. The Conference 
Committee report cannot be amended by either branch. It must 
be voted up or voted down, as a whole. Members must take what 
ihey believe to be bad in order to get what they believe to be good. 
Cf it is rejected entirely, it may mean, and often does mean, the en- 
tire defeat of the legislation. If the Conference Committee does not 
agree upon a bill, then it must necessarily fail in its entirety. As a 
practical proposition, we have legislation then, not by the voice of 
the members of the Senate, not by the members of the House of 
Representatives, but by the voice of six men, two of whom, the ma- 
jority from either branch, can defeat any legislation they oppose. 

If we are to have a legislature composed of two branches, the 
Conference Committee is an absolute necessity. No man has ever 
suggested a plan, so far as I loiow, which would do away with this 
third branch of the legislature. Yet this third branch, meeting in 
secret, with no record of its proceedings, no roll call, and, for prac- 
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iical purposes, not answerable to the electorate for what it docs, is 
undemoci-atic. 

It would be much better to provide by a constitutional amendment 
that the people themselves should elect a third branch of the legisla- 
lure to perform the duties of the Conference Committee, but no one 
has proposed this. Such a plan would add greatly to the expense and 
the delay now existing. 

It is necessary that the people of a State make it impossible for 
any member of a legislature to shift responsibility. I can point to 
an instance in recent history in the United States when a majority 
of both branches were pledged in writing to vote for a bill embodying 
a particular principle of legislation. Notwith.standing the pledge, the 
legislature adjourned without enacting any such law. It does not 
follow from this that any member of this legislature was necessarily 
dishonest in making this pledge. But whether he was honest about 
it or not, he could go back to his people and tell them truthfully that 
he voted for a bill embodying this particular item of legislation. 

The difficulty in such cases is that when the upper house passes a 
hill on a subject, and the lower house passes a different bill on the 
same subject, if the Conference Committee fails to agree upon a re- 
port the legislation is dead. The bill has died the death that many 
bills must die in this third branch of the legislature. 

A one-house legislature makes this impossible. It often occurs in 
the two-house legislature that the Senate bill and the House bill are 
intentionally made different. They die the death in the Conference 
Committee that special interests desire them to die. The lobby, com- 
posed of experts hired by machine politicians and special interests, 
is successful in killing legislation before these five or six men who 
hold their deliberations in secret, and who make no record of their 
proceedings. The bicameral system affords an opportunity to a dis- 
honest legislator which he cannot possess in a one-house legislature. 
It is, therefore, an open invitation to the disreputable man to seek 
office in the legislature. Such a legislator sometimes introduces bills 
which he expects to be killed; he wants to be paid for helping to kill 
them; and he kiUs them by getting them into a parliamentary tangle 
where his own record may appear on the surface as perfect. His con- 
stituents will therefore perhaps reelect him, without knowing his real 
record. 

Nebraska’s unicameral Legislature, which met for the first time 
in January, 1937, was composed of 43 members. The old House alone 
had 100 members and the old Senate, 33. I believe most people will 
agree that these 43 men served the State more efficiently than the 
133 were ever able to do. 

Compare the 1937 session with that of 1935. Although this was 
the only unicameral legislature in the United States and several weeks 
were devoted to working out new legislative procedures, the session 
was 12 days shorter than in 1935. Only about half as many bills 
wbre introduced, but more were passed in 1937. 
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Sec. 

Thei'e was no Conference Committee to thwart the majority’s will. 
Committees were small and meetings were arranged so that no Sen- 
ator had more than one committee meeting a day. Public hearings 
wei’o held on all bills before committees, with notice of the hearing 
poalod live days in advance. Any member could demand and get a 
roil call on any measure before the Legislature. 

NOTE 

See Buidotte, "Legi&laUve Conlevcnce Committees", 11 State GOvt. 10,3 (1938), 
discussing lessons learned from Nebraska’s expenence with a bicameral legislature. 


E. The Legislative Research Committee or Council 

AN ACT CREATING A LEGISLATIVE RESEARCH COMMITTEE, 
PRESCRIBING ITS POWERS AND DUTIES, AND 
APPROPRIATING MONEY TPIEREFOR 

Minn Laws, 1947, c. 806; M.S.A. Secs. 3 31-3 38, 3.42. 

3.31 Legislative research committee created; selection of members; 
vacancies 

There is hereby created a legislative committee, which is herein- 
after referred to as the “Legislative Research Committee” or the 
"Committee”. The committee shall consist of one senator and one 
representative from each of the Congressional Districts in the State 
to be chosen before the close of each regular session of the Legisla- 
1ure to serve until the opening day of the next succeeding regular 
session of the Legislature. The House members shall be appointed 
by the Speaker of the House of Representatives and the Senate mem- 
bers shall be selected at a caucus by a majority of the Senators from 
the several Congressional Districts. In case of failure to make such 
selection at the time and manner herein provided for or upon a va- 
cancy occurring after the selection has been made, the vacancy shall 
be filled by the selection of another member from the Congressional 
District in which the vacancy occurred, such selection to be made 
by the remaining Senate or House members of the committee, de- 
pending upon which body has the vacancy, c. 306, § 1. 

3.33 Policy; powers; restrictions; rights of legislators 
In addition to the other applicable provisions of this^ act,^ the com- 
mittee shall have the power and right to study, consider, accumulate, 
compile and assemble information on any subject upon which the 
Legislature may legislate, and upon such subjects as the Legislature 
may by concurrent or joint resolution authorize or direct, or upon 
any subject requested by a member of the Legislature; to collect 
information concerning the government and general welfare of the 
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State and of its political subdivisions; to study and consider im- 
portant issues of public policy and questions of general intoresl. The 
prime motive of the committee shall be to gather information and 
provide material to be used by the Legislature in its work wliile in 
session. The director and his assistants shall neither oppose nor 
urge legislation. The committee may as it deems advisable call to 
its assistance other members of the Legislature and it may create 
committees consisting of its own members, or one or more of its own 
members and one or more members of the Legislature and delegate 
by written resolution to such committees such of its powers and rights 
as it may deem advisable. Any member of the Legislature shall have 
the right to attend any meeting of the committee, and may present 
his views on any subject which the committee may at any particular 
time be considering. Any member shall have the right to attend and 
participate in the discussion but shall not have a vote, and upon re- 
quest any member of the Legislature shall be notified of the dates 
and places of meetings, c. 306, § 2. 

3.33 Assign subjects for research 

The committee may assign the research director and staff to the 
various standing committees during each regular legislative session 
for the purpose of explaining the work of the committee and develop- 
ing additional data with reference thereto. Each department, board, 
commission, agency, officer, and employee, in the state government, 
and those in local governments, shall kirnish such information and 
render such assistance to the committee as it may from time to time 
request, c. 306, § 3. 

3.34 Meetings; quorum 

The committee, or any sub-committee appointed by it, may sit at 
such time and place as it may deem advisable, but the committee’ 
shall meet at least once in each quarter year and shall meet at any 
time upon the call of the chairman or a call signed by nine members 
of the committee. At any meeting of the committee ten members 
shall constitute a quorum and a majority of such quorum shall have 
authority to act in any matter falling within the jurisdiction of the 
committee, c. 306, § 4. 

3.35 Officers; research director; employees; budget 

The committee shall select a chairman and a vice-chairman from 
its own members and may prescribe its own rules of procedure. It 
may appoint a secretary who need not be a member, and shall ap- 
point a research director who shall be paid such salary as the com- 
mittee may determine. The committee may employ such other per- 
sons and obtain the assistance of such research agencies as it may 
deem necessary. The secretary, the director and all employees of 
the Legislative Research Committee shall be deemed to be legislative 
employees and shall be in the unclassified service of the slate civil 
service. For the purpose of budgeting, expenses of the Legislative- 
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Rosoarch Committee shall be deemed to be legislative expense. Ex- 
penditures of funds made available to the committee by legislative 
appropriation shall be made only upon the authority of resolutions 
duly passed by the committee, c. 306, § 5. 

3.36 Minutes of meetings; periodic and biennial reports 

The committee shall keep minutes of its meetings, which shall be 
open to the public. It shall make periodic reports to all members of 
the legislature and shall keep them fully informed of all matters 
which may come before it, the action taken thereon, and the progress 
made in relation thereto. At least 30 days prior to each biennial 
legislative session the committee shall make a written report sum- 
marizing its activities, investigations, surveys, and findings of facts 
to the members of the Legislature, to the Governor, and to the pub- 
lic. c. 306, § 6. 

8.37 Certain subjects presented 60 days in advance of regular session 
The committee may require that any suggested legislation that is 

to be presented by any department, board, commission, agency, of- 
ficer, official or employee of the State, except the Governor, desiring 
the consideration of the committee, be presented to it at least 60 
days in advance of any regular session, c. 306, § 7. 

8.38 Expense of members 

The members of the committee and the members of any sub-com- 
mittee of the committee, shall be compensated for tbeir actual ex- 
penses necessarily incurred in attending said meetings and in the 
performance of their official duties, c. 306, § 8. 

3.43 Termination of act 

The provisions of this act ^ shall terminate as of July 1, 1951. c- 
306, § 12. 


NOTES 

1. In Weeks, “Recent Developments in the State Legislative Process”, 16 State 
Govt. 1C2, 164 (1943), the authoi- st.ates: “The present year marks the tenth .anni- 
versary of the legislative council movement, the first purely legislative council 
having been created in Kansas In 1933, The Idea was first suggested by the Com- 
mittee on Slate Government of the National Municipal League and Is embodied 
in the Model State Constitution. Twelve states in all have created councils and 
only two have abandoned them. . . . From the standpoint of results, legis- 

lative councils have proved to be the most important innovation in legislative ma- 
diinery in many years. 

“In most states the personnel of the council Is entirely legislative with equal 
representation given to each house. All councils are employed in collecting in- 
formation and In preparing programs for the legislature through the aid of research 
staffs, and thus have served to make legislation more of a continuous operation. 


1 Sections 3.31-3.42. 
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They have subjeelerl the administration to observation, and yet they have not 
atteinpLecl to inlerlere ; rather, they have succeeded in bringing the administration 
and the legislatnre closer together. Most of them make use of other state agencies 
and have been given lull powers to summon witnesses and acquire information. 
Pour meet on call; three quarterly; the rest more or less frequently. . 

The trend has been to increase their appropriation allowances. WliUe dilCeront 
councils have been successful in varying degrees, it is generally conceded that 
they all have provided much needed legislative leadership hy way of preparing legis- 
lative programs in advance of sessions. Their success depends upon the adequacy 
of their research facilities.” 

2. Kennedy, ‘‘The Legislative Process, With Particular Bcference to Minne- 
sota,” 30 Minn.L.Eev. 653, G72, (1946), states, with reference to legislative research 
committees: 

‘‘The over-all functions of a permanent fact-finding agency might be summarized 
as follows: 

‘‘(1) Upon the request of legislators or of legislative standing and special com- 
mittees, to prepaj'G factual objective reports without recommendations on important 
issues of public policy and on questions of state-wide interest. 

''(2) Upon the request of legislators or standing committees, to analyze and 
appraise objectively legislative proposals pending before either house, or any data 
or memoranda submitted in support of or in opposition to these proposals, without 
nmJcing recommendations as to legislative action. 

‘‘(,3) To collect systematically data and information conceming tlie government 
and general welfare of the state. 

“(4) Upon request of a meiuber or committee of the Icglslnturo, to make impartial 
reports on any problem or question raising from the operation or administration of 
the laws or constitution of the state. 

‘‘(5) Upon request, to assist standing and special committees In acquiring and 
analyzing data, preparing reports, and summ.'irizing public hearings, 

“(6) To receive, classify, file and preserve for future use the published and un- 
published research materials of joint legislative committees and temporary com- 
missions. 

"(7) Upon request, to assist'the clerk of each house or any other legislative officer 
m the preparation of manuals, reports, directories and other legislative publications, 

“(S) To abstract and analyze for legislators the reports of state departments and 
other administrative agencies. 

‘‘(0) At the request of the President of the Senate and the Speaker of the House 
to cooperate with administrative agencies In gathering and evaluating data as a 
basis for legislation.” 


SECTION 4. CONSHTUTIONAL LIMITATIONS ON LEGISLA- 
LATIVE PROCEDURE 

BOARD OF SUPERVISORS v. HEENAN 

Supreme Court of Minnesota, 1858. 2 Minn. 330, 2 Gil. 281. 

Flandrau, J. The defendant is the register of deed.? of Ramsey 
county, and this is an application for a peremptory writ of mandamus 
to compel him to deliver to the board of supervisors certain books 
and papers relating to the taxes of the county. The application is 
made under § 9 of the act of August 13, 1858, p. 206, Laws 1858. 
Against the issuing of the writ, it is urged that the act of August 13, 
1858, is unconstitutional, in not having been read on three (Sflferent 
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flays in each house of the legislature, and twice at length; in not 
having boon voted for by a majority of all the members elected to 
each house; . . . (Sections 13, 20, of art. 4, State Constitu- 

tion.) The question is for the first time presented for judicial deter- 
mination as to the force and effect of section 13 and section 20 of 
art. 4 of the constitution. Section 13 provides that “No law shall 
bo passed unless voted for by a majority of all the members elected 
to each branch of the legislature, and the vote entered upon the jour- 
nal of each house.’’ Section 20 provides that “Every bill shall be 
read on three different days in each separate house, unless, in case 
of urgency, two-thirds of the house where each biU is depending 
shall deem it expedient to dispense with this rule; and no biU shaU 
be passed by either house until it shaU have been read twice at length.” 
The subject is one of great importance in its effect upon the state, 
and I approach it with the sole aim of faithfully ascertaining the in- 
tention of the framers of the instrument; the consequences of their 
action are with them, and not with the courts. There are many pro- 
visions in constitutions and statutes which, though explicit in terms, 
are construed to be only directory; but this results from the nature 
of the particular provision, being confined to the regulation of the 
time or manner in which an act is to be performed, and where it is 
apparent that it was not designed to be operative as a condition, lim- 
itation or restriction upon the performance of the act enjoined or per- 
mitted, and must be generally governed by the nature of the subject 
treated of, more than by the language of the law. Clauses which 
are directory merely, must, in the nature of things, be much more 
frequent in statutes than in constitutions; because, to the former is 
committed the modwa operandi, in minute detail, of the whole work- 
ing system of the government, while the latter is confined to the more 
general establishment of the fundamental principles upon which, and 
the conditions and limitations under which, the system is to operate. 
Statutes command acts to be done, impose duties and obligations, and 
point out the road to their performance; to insure certainty and reg- 
ularity throughout the country, the time when, the place where, and 
the manner in which the command is to be obeyed are generally par- 
ticularized; but as the execution of the mandate is the principal ob- 
ject and aim of the law, a departure from the mode provided is often, 
where the public good demands it, and private rights are not Inter- 
fered with in consequence of it, held not to invalidate the act, or, in 
other words, the provisions are declared to be directory only. 

There is a very material difference between provisions of apparent- 
ly similar import in statutes and constitutions, and their meaning must 
be determin^ by the application of different rules and reasons. A 
constitution, and especially the legislative branch of our constitution, 
is not a creative instrument. Beyond the establishment of the legis- 
lature, it is but a system of limitations and restrictions upon the power 
of that body. It commands the performance of no act by the leg- 
islature, but declares that if they do act, that action shall be in a 
certain manner, and within prescribed boundaries. 
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The general power to legislate upon all subjects within the prop- 
er province of such a body is presumed by the constitution, and it is 
only such matters as are designed to be withdrawn from their ju- 
risdiction that the constitution takes especial care of. It will be con- 
ceded at once, that should a law violate any of the restrictions in the 
constitution pertaining to the subject matter, as by restraining the 
liberty of the press, denying the right of trial by jury, introducing 
slavery, or otherwise, it would be void; this result would, however, 
be solely because the legislature had exceeded its jurisdiction; if, 
therefore, there is no instance in which the legislature can transcend 
the constitutional boundaries in regard to the subject matter of a law, 
it can only be permitted to do so in relation to the prescribed mode 
of its enactment, on the supposition that the same reasons did not 
exist for limiting its action in this respect as obtained in the other. 

I will examine whether the framers of the constitution intended 
the provisions of sections 13, 20, . . . of art. 4, or any of them 

above cited, to be merely directory upon the legislature. This in- 
vestigation will lead me to a review of the legislation as practiced 
previously in the tenitory. Such changes as are instituted by the 
constitution, and departures from established practices when we were 
acting without any constitution but that of the United States and the 
Organic Act, must be considered as providing for some deficiency or 
intended to check soma abuse which existed previously in the leg- 
islative department. The courts may have recourse to legislative 
proceedings, rules, journals and statutes, also to contemporaneous 
debates and undisputed history, to enlighten themselves on these 
points. Previous to the constitution, a majority of either house of 
the legislature was a quorum to transact business; and laws could 
be passed by a single member voting in the affirmative, if no one 
voted against him; however objectionable this may have been, it was 
less liable to abuse in bodies composed of a small number of members 
than in more numerous assemblies. Each house made its own rules, 
and could alter them at pleasui’e by such vote as they should by rule 
provide. The power to determine the rules of proceeding in the sep- 
arate houses is continued by sec, 4, art. 4, but with exceptions which 
are specially enumerated, among which is that “no law shall be passed 
unless voted for by a majority of aU the members elected to each 
branch of the legislature, and the vote entered upon the journal of 
each house.” Sec. 13, art. 4. This is particularly directed at the 
practice under the former system which would be more liable to 
abuse by the contemplated increase of the number of the legislators, 
and its observance is essential to the validity of a law. If an act 
fails to receive the requisite number of affirmative votes, to be evi- 
denced by the journal, it is as fatally defective as if it had failed to 
receive the sanction of the executive. The effect of the provision is 
to count every member of the body that does not vote affirmatively 
as voting against the passage of the act. 

The next exception to the general power to pass rules is by sec. 
20, of art. 4. “Every bill shall be read on three different days in each 
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separate house, unless in case of urgency two-thirds of the house 
where such bill is depending shall deem it expedient to dispense with 
such rule. And no bill shall be passed by either house until it shall 
have been previously read twice at length.” 

The requirement to read in each house on three different days is 
not imperative, but is qualified by the permission granted to change 
the rule by a two-third vote in cases of urgency. The houses are left 
free to change their rules by such vote as they may adopt on other 
matters, but in this respect a two-third vote is required; it is clear, 
therefore, that the makers of the constitution attached great im- 
portance to the provision, and greater force is given to this view from 
the latter clause of the section which permits no bill to pass unless 
read twice at length, and no power is given to the legislature to change 
this rule under any circumstances; we would be led to the conclusion, 
by these provisions standing alone, that although a case of urgency 
might allow a departure from the former by a two-third vote, yet no 
circumstances could justify a failure to read the bill twice at length, 
and that to give effect to a law it must be done. Secs. 21 and 11, 
of art. 4, place it beyond doubt that a compliance with these rules is 
essential to the passage of a law, and not merely directory. Sec. 21 
declares that every bill shall be signed by the presiding officer of 
each house, and provides a pimishment for refusing so to sign; and 
then to prevent a failure of the law in consequence of an officer not 
signing, which would have been the effect of the provision standing 
alone, it provides that “in case of such refusal, each house shall by 
rule provide the manner in which such bill shall be properly certified 
for presentation to the governor.” Sec. 11, in harmony with the 
other provisions, declares that “every bill which shall have passed the 
senate and house of representatives, in conformity to the rules of each 
house, and the joint rules of the two houses, shall, before it becomes 
a law, be presented to the governor,” &c. It would seem by this 
recognition, that the rules of the houses were designed to be placed 
upon the same footing with the rules incorpoi-ated in the constitu- 
tion; but we will not decide anything but what is strictly within the 
case at bar. 

From the constitution alone, I think sufficient can be gathered to 
show that these provisions were intended to be absolute, and that 
the validity of legislation should depend upon a compliance with 
them, as much as upon that of any other limitation or restriction 
contained in the instrument. Experience has proved the necessity, 
from the loose and dangerous manner in which legislation had been 
conducted, of imposing some checks upon it, and although I may be , 
of opinion that the constitution has erred on the other extreme, still, 
being satisfied that such was the intention of the framers of the in- 
strument, I have but to expound, and not change or question that i 
intention. The debates of the convention, presided over by Governor , 
Sibley, show an energetic effort on the part of several members to 
defeat the passage of several of the provisions which we have been 
discussing, for the reason that the effect of them would be to make 

Head &MacI>onat,d U.C.B-Ijeg.— 19 
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the validity of laws dependent upon their fulfillment, which resulted 
in the convention rejecting all amendments and adopting them sub- 
stantially as reported from the committee, except in the case of sec- 
tion 21, of art. 4, where the qualifying clause at the end of the section 
was adopted, or the presiding ofBcer of each house would in effect 
have possessed a veto power superior to that of the executive, as there 
would have been no possible relief except in expulsion, and that would 
have been, in most cases, ineffectual to prevent the mischief. No 
member, in the debate, took the ground that the effect of these pro- 
visions would be only directory, but all regarded them as intended 
to impose an unqualified obligation upon the legislature. Debates, pp. 
231-271. 

In the convention presided over by Mr. Balcombe, the report from 
the legislative committee contained only the provision that a majority 
should vote for each bill, in order to pass it — § 22, p. 86 of Report 
of Debates. In the debate, this provision was considered as impera- 
tive, and was stricken out for that reason — ^Debates, pp. 201, 202, one 
member only taking a different view. There can be no doubt that 
the convention meant these provisions to be more than directory, 
and we must so decide. 

A knowledge of the character of the legislation which preceded 
the forming of a state constitution, will show that a very vicious sys- 
tem prevailed of inserting matter in acts which was entirely foreign 
to that expressed in the title, and by this means securing the passage 
of laws which would never have received the sanction of the legisla- 
ture, had the members known the contents of the act; it was to pre- 
vent frauds of this nature that section 27 of article 4 was passed, and 
it has, and was intended to have, the effect of defeating the action 
of the legislature, even if the members are so inattentive as to over- 
look such extraneous matter after the bill has been read twice at 
length, under section 20. The system is thorough, and means to 
secure to the people fair and intelligible legislation, free from all the 
tricks and finesse which have heretofore disgraced it. A similar 
provision is in the constitution of California, New Jersey, New York, 
Ohio, and perhaps other states; in some, it has been held to be di- 
rectory, in others, essential. If it is only directory, it is senseless, 
but if held to mean what it imports, it is an advance in the science 
of government worthy of imitation by all states and countries whose 
legislatures are not absolute. 

If my solution of the difficulty presented by the journal entries is 
the correct one, then the bill which was passed in the house was 
read a sufficient number of times and passed that body by a consti- 
tutional majority; and in the senate it was read three times on the 
same day under a suspension of the rules, and received a sufficient 
number of votes to pass it. Where journals are kept as loosely as 
these seem to be, the court will endeavor to sustain a law, if its con- 
stitutional passage can be spelled out of them; but in this case the 
difficulty seems susceptible of explanation quite satisfactorily. . . . 

The writ of mandamus* should issue. 
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NOTES 

(1) People Y. Supervisors of Clienango, 8 N.T. 317 (IS5.3): A further provision 
of present Article 3, § 14 of the Constitution of New York, tliat “upon the last 
reading of a bill . . . the question upon its final passage shall be taken 
inunodiately thereafter, and the ayes and nays entered on the journal’’ was con- 
strued, BO far as it requires the entering of ayes and nays on the journal, to be 
directory and not mandatory. But see Kunisey v. N. Y. & N. E, E. R. Oo., 130 N.Y. 
88, 28 N.B. 703 0Sf)l). 

(2) Erazier v. Board of Com’rs, Guilford County, 194 N.C. 4D, 52, 138 S.E, 433, 

435 (1037): “The signatures of the presiding officers of both houses of the General 
Assembly, affixed to said bill, certifying that same was duly ratified in each house, 
i.s conclusive, not only of its ratification, but also of its passage by the General 
Assembly of Nortli Carolina, in accordance with the provisions of article 2, § 23 
of the Constitution of North Carolina ; l.e., that the bill . . . was read three 

times in each house and duly passed and ratified by both houses.” Tl)e court held 
further, however, that such certificate is not sulTicient to sliow that the bill was 
i'jissed In accordance with other constitutional requirements which It described as 
luandatory. 


STATE ex rel. KOHLMAN v. WAGNER 

Supreme Court of Minnesota, 1915. 130 Minn. 424, 153 N.W. 749. 

Hallam, J. Petitioner was prosecuted in the St. Paul municipal 
court for selling intoxicating liquors without a license, on May 10, 
1915, at a place outside of any city, village or borough. He justified 
under a license issued by the board of county commissioners of Ram- 
sey county. May 3, 1915. The state invokes chapter 147, Laws 1915, 
which forbids the issuance of any license to sell intoxicating liquors 
except in cities, villages and boroughs. The municipal court held peti- 
tioner to the grand jury and committed him to the custody of de- 
fendant sheriff. Petitioner procuz’ed a writ of habeas corpus to test 
the legality of the commitment. The trial court discharged him, 
and the state appealed. The case turns on the validity of chapter 
147, Laws 1915. If that statute is valid, petitioner was properly com- 
mitted. It is conceded that the statute was within the power of the 
Legislature to enact. The contention is that it was not properly 
enacted. It is conceded that the statute was passed by a majority 
of both houses of the Legislature and signed by the Governor. It 
is claimed that it was not read before its passage in the House of Rep- 
resentatives at the times required by the state Constitution. 

1. Article 4, § 20, of the Constitution provides that: 

“Every biU shall be read on three different days in each separate 
house, unless, in case of urgency, two-thirds of the house where such 
bill is depending shall deem it expedient to dispense with this rule.” 

We are of the opinion that the constitutional requirement as to 
reading on different days is mandatory and must be complied with 
unless dispensed with as therein provided. It was so held in Super- 
visors Ramsey County v. Heenan, 2 Minn. 330 (Gil. 281) . We be- 
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lieve the reasons given in the Heenan Case for this construction are 
sound, and we follow the rule of that case. 

2. We are also of the opinion that “two-thirds of the house,” as 
used in section 20, means two-thirds of the whole membership of the 
house, and not two-thirds of a quorum of the house. Otherwise this 
constitutional rule might in some cases be suspended by less than 
the number required to pass a bill. We cannot think that this was 
intended. The construction given to similar provisions in other parts 
of the Constitution has always been in accordance with the construc- 
tion which we here adopt. State v. Gould, 31 Minn. 189, 17 N.W. 
276; Palmer v. Bank of Zumbrota, 72 Minn. 266, 75 N.W. 380. 

3. In the house this bill was read the first time on March 31st, 
and the second time on April 10th. These two readings were on 
different days and were in strict accordance with the constitutional 
rule. The third reading alone is in question. The biU was read the 
third time on AprU 10th, that is, on the same day as the second read- 
ing. The third reading was irregular unless two-thirds of the house 
did as it had power to do, “dispense with this rule.” We approach 
consideration of this question with the fact before us that this bill 
was duly enrolled, authenticated by the presiding officer of each 
house, signed by the Governor of the state, and filed with the Secre- 
tary of State, all in compliance with the Constitution of the state. 

It is the rule of many courts that this is conclusive of the regular 
passage of the bill, and the tendency of recent judicial opinion is 
against the right of the courts to go back of the enrolled act to deter- 
mine by extrinsic evidence whether the bill was regularly enacted into 
law. _ Sutherland, Stat, Const., p. 72; 2 Wigmore, Evidence, § 1350; 
Atchison, T. & S. F. Ry. Co. v. State, 28 Okl. 94, 113 Pac, 921, 40 
L.R.A.,N.S., 1; State ex rel. Hoover v. Chester, 39 S.C. 307, 17 S.E. 
752; Field v. Clark, 143 U.S. 649, 12 Sup.Ct. 495, 36 L.Ed. 294' 24 
Harv.Law Rev. 49. See, also, Webster v. City of Little Rock, 44 Ark 
o36, and State v. Frank, 60 Neb. 327, 83 N.W. 74. 

This court, however, in accord with the greater number of deci- 
sions, at an early date held that the courts have power to so back 
of the enrolled bill and look to the legislative journals to ascertain the 
manner in which the bill was passed, and if it appears from the jour- 
nal that some requirement of the Constitution was violated in the 
manner of its passage, then to declare that the bill never became a 
law. Supervisors Ramsey County v. Heenan, 2 Minn. 330 (Gil. 281) * 
State V. City of Hastings, 24 Minn. 78; Burt v. Winona & St Peter 

143^36 38 Minn. 

143, 36 N.W. 443; Lincoln v. Haugan, 45 Minn. 451, 48 NW 196 

See In re Drainage District No. 1, 26 Idaho, 311, 143 Pac 299 T* R a' 
^210. The authority of these decisions may have been shaken 
by Miesen v. Canfield, 64 Minn. 513, 67 N.W. 632, but we are not dis- 
posed at this time to overrule them. 

n clear; There is a presumption that an 

enrolled bill, duly authenticated, was passed in a constitutional man- 
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ner, this prosumption is very strong; the evidence to overcome this 
presumption must be very strong and clear. It is not too much to 
say that the presumption in favor of regular enactment of a law is 
as great as the presumption in favor of the constitutionality of the 
subject-matter of a law, and the rule in such cases is that the law is 
to be upheld unless its unconstitutionality is made to appear beyond 
a reasonable doubt. Ogden v. Saunders, 12 Wheat. 213, 270, 6 L. 
Ed. 606; Curryer v. Merrill, 25 Minn. 1, 4, 33 Am.Rep. 450; Lommen 
V. Minneapolis Gaslight Co., 65 Minn. 196, 208, 68 N.W. 53, 33 L.R.A. 
437, 60 Am.St.Rep. 450. This presumption of regularity in the pas- 
sage of an act is not overcome by the failure of the legislative jour- 
nals to show that the constitutional requirements as to procedure 
were followed. The enrolled bill stands as law unless it affirmatively 
appears on the face of the journal that some constitutional require- 
ment was not followed. Mere silence of the journal will not “convict 
the Legislature of having violated the Constitution.” State v. Frank, 
60 Neb. 327, 333, 83 N.W. 74, 75; State v. City of Hastings, 24 Minn. 
78; State v. Peterson, 38 Minn. 143, 36 N.W. 443; In re Ellis’ Es- 
tate, 55 Minn. 401, 56 N.W. 1056, 23 L.R.A. 287, 43 Am.St.Rep. 514; 
Miesen v. Canfield, 64 Minn. 513, 67 N.W. 632; In re Drainage Dist. 
No. 1, 26 Idaho, 311, 143 Pac. 299, L.R.A.1915A, 1210; Cooley, Const. 
Lim. (7th Ed.) p. 195. 

5. The next question then is. Does it affirmatively appear on the 
face of the journal that the house acted without dispensing with this 
rule? We think it does not. Unfortunately it is with some difficulty 
that we are able to determine what journal the house really made. 
G.S.1913, § 41, provides that: 

“A journal of the daily proceedings in each house shall be printed 
and laid before each member at the beginning of the next day’s ses- 
sion. After it has been publicly read and corrected, a copy of such 
journal, kept by the secretary and chief clerk, respectively, and a tran- 
script thereof as approved, shaU be certified by such secretary or clerk 
to the printer, who shall print the corrected sheets for the permanent 
journal.” 

The statute thus provides for a printed daily journal, and a perma- 
nent journal, complete, for the whole session, compiled from the daily 
journal. Another statute in terms makes both “the printed journals 
of said houses, respectively, published by authority of law,” and the 
“journals of tlie Senate and House of Representatives kept by the 
respective clerks thereof as provided by law, and deposited in the office 
of the Secretary of State” evidence thereof in all cases whatsoever. 
G.S.1913, § 8414. This plainly makes both the daily printed journal 
and the permanent journal evidence in any court. See Lincoln v. 
Haugan, 45 Minn. 451, 48 N.W. 196. 

The bill which resulted In the act in question was introduced in the 
Senate as house file No. 719. The printed daily journal and the per- 
manent journal of the house for April 10th, the sixty-seventh legisla- 
tive day, are both before us, and they are in conflict. The permanent 
journal shows: 
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S. F. 719 reported by a majority of the temperance committee with 
the recommendation that it be amended, and that when so amended 
it be reported without recommendation. A minority report recom- 
mended that the bill pass without amendment. 

The minority report was adopted. 

"Mr. Bjornson moved the rule be suspended and that S, F. No. 719 
* * * be read the second and third times and placed upon its final 
passage. . . 

"The question being taken on the motion to suspend the rules, and 
the roll being called, there were yeas 77 and nays 29.” 

The journal then reads, “So the motion prevailed,” but in fact it did 
not receive the affirmative vote of two- thirds of the entire member- 
ship of the house and it did not prevail. 

“S. F. No. 719 was read the second time.” 

Some amendments were offered and voted down. 

"Mr. Bjornson moved the previous question. Which motion pre- 
vailed.” 

“S. F. 719 . . , was read the third time and placed upon its 

final passage.” 

“The question being taken on the passage of the bill, and the roll 
being called, there were yeas 94 and nays 10.” 

There is much more than this in the journal, but nothing more that 
is important here. 

The printed daily journal differs from the permanent journal in this: 
In the place where appears the motion to suspend the rules the lan- 
guage in the daily journal is as follows: 

"Mr. Bjornson moved the rule be suspended, and that H. F. 719 
[an entirely different bill, relating to the subject of intoxicating liq- 
uors] ... be read the second and third times and placed upon 
its final passage.” 

This condition of the house records emphasizes the necessity of the 
exei’cise of great caution in setting aside a law passed by a majority 
of both houses and signed by the Governor on the evidence of legis- 
lative journals. 

We are of the opinion that this law must be sustained, whichever 
may be the authorized journal of the house. 

6. We have this situation: The printed daily journal is wholly 
silent as to what motions were made dispensing -with the constitu- 
tional rule against a third reading of the bill on this day. If we accept 
this as file authorized journal of the house we are compelled, by giv- 
ing force to the presumption Of regularity, to sustain the law. 

7. If we accept the permanent journal as the authorized journal of 
the house, the same result pinst be reached. The contention of the 
petitioner is that the failure of the motion that the rules be suspended 
and the bill "be read the second and third times and placed upon its 
final passage” to receive the requisite two-thirds vote is an affirmative 
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showing lliat the house did not dispense with the constitutional rule 
as to two readings in one day. Wc cannot so hold. If a vote had been 
taken upon the question of dispensing with the constitutional rule, and 
upon that question alone, and the vote had been adverse, we should 
consider that such a vote was an affirmative showing that the house 
refused to dispense with the rule, for it would not be presumed in such 
a case that the house took action contrary to that affirmatively shown 
upon the journal. But this is not the situation here. At the time the 
vote to suspend the rules was taken the bill had not been read a sec- 
ond time. There was nothing in the constitutional rule that forbade 
a second reading at once. A house rule did forbid a second reading 
of the bill until another order of business was reached. Another house 
rule required that after the second reading the bill go to the committee 
of the whole. It was the apparent purpose of the motion to suspend 
both these rules. A motion to suspend these rules would have pre- 
sented no constitutional question. But it was desired also that the bill 
be read a third time after its second reading and during that day. So 
in order to accomplish the double purpose of suspending the house 
rales as to order of business, and the constitutional rale as to time of 
reading of bills, the motion was put in the form above given, a form 
in common use in such cases. But it is quite manifest that an adverse 
vote upon the question of suspending the house rules prescribing order 
of business would not be tantamount to an adverse vote upon the ques- 
tion of dispensing with the constitutional rule prescribing the time for 
the reading of bills. A member might be of a mind to suspend either 
but not the other. Equally certain is it that when a motion to suspend 
Ihe constitutional rule as to reading of bills is combined with a motion 
to suspend the house rules as to order of business, and such combined 
motion is made and voted on before the occasion for suspension of the 
constitutional rule has yet arisen, no presumption arises that members 
voting against such combined motion are opposed to two readings of 
the bill on the same day, nor is there imy presumption that they did 
not at a proper time dispense with the constitutional rule. 

8. There was affirmative action by the house of still greater force 
as evidence than these presumptions. It appears to us that both the 
permanent and the daily journals show affirmatively a manifest pur- 
pose on the piurt of the house to dispense with the constitutional rule. 
We must not lose sight of the fact that the constitutional rule against 
the second and third readings of a bill on the same day is one which 
Iv/o-thirds of the house might dispense with at pleasure. It was not 
necessary to dispense with this rule in any formal manner. All that is 
required is that the house in some unequivocal manner manifest its 
purpose to dispense with the rule. A motion that the bill be read a 
third time on the same day as its second reading, or a motion that 
the bill be placed upon its final passage on the day of its second read- 
ing, would unquestionably operate as a suspension of the rule against 
third reading on the same day. State v. Peterson, 38 Minn. 143, 36 
N.W. 443, illustrates this. In that case the question arose as to wheth- 
er this same constitutional rule was suspended. The journal showed 
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that the bill “was read the first time, and on motion of Mr. Potter the 
bill was read the second time.” The court said: 

“It will be presumed, in support of the action of the Legislature, 
that the motion for the second reading was adopted by the requisite 
two-thirds vote, and that the house deemed it a proper case to dispense 
with the rule, and to proceed with the second reading out of its reg- 
ular order. The rule must therefore necessarily have been suspended, 
and the procedure regular.” 

See Worthen v. Badgett, 32 Ark. 496, 516. In the case at bar, after 
the bill had been read the second time, and after all proposed amend- 
ments had been disposed of, “Mr. Bjornson moved the previous ques- 
tion, which motion prevailed.” The previous question was then the 
third reading of the bill and the passage of the bill. The effect of an 
affirmative vote upon this motion was to order a third reading and to 
taring the house to a direct vote upon the bill. The number voting 
upon the motion for the previous question does not appear. It is pre- 
sumed the vote was sufficient for all purposes. As far as appears it 
may have been unanimous. The question being then taken upon the 
passage of the bill, there were yeas 94 and nays 10. There can be no 
doubt upon this record that the house intended to dispense with the 
rule which would forbid a third reading of the bill or a vote upon the 
bill upon the sixty-sevenih legislative day, and that it manifested such 
intent. It would be difficult to give reasons which would convince a 
mind unaccustomed to legal quiddities, that those who in effect voted 
to put this bill upon its final passage on the sixty-seventh legislative 
day, and who, when the bill was put upon its final passage, voted for 
the bill, could all the time have been withholding their consent to the 
indispensable third reading of the biU on that day. We are of the opin- 
ion that ivhen the house on the sixty-seventh day, by a vote sufficient 
for all purposes, adopted a motion, the necessary effect of which was 
to order a third reading of the bill and to place the bill upon its final 
passage, and then passed the bill by a vote of 72 per cent, of all the 
members of the house, it must be said that two-thirds of the member- 
ship of the house manifested a purpose to dispense with the constitu- 
tional rule forbidding the third reading of the bill on that day. 

9. In view of these considerations, it is not of vital importance 
whether the daily printed journal or the permanent journal was the 
authorized journal of the house. We are of the opinion, however, that 
the only authorized journal of the house was the daily printed journal. 
On the sixty-eighth day, upon convening of the house, the reading 
of the journal of the preceding day was dispensed with and the journal 
“approved as corrected.” What, 10 any, corrections had been made 
do not appear. Thereupon the Speaker made an oral statement that 
he had been m error in ruling on the preceding day that the motion to 
suspend the rules had been carried, and expressed the opinion that the 
action of the house in passing the bill was not in accordance with the 
Constitution. Thereupon motion was made for the approval “of the 
journal of the sixty-seventh day as printed.” This motion prevailed. 
The action of the house clearly made the daily printed journal of the 
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proceedings of the sixty-seventh day the only authorized journal of 
that day’s proceedings. No officer of the house, nor any other per- 
son, had thereafter any authority to change the printed journal. The 
Speaker doubtless took this view when he later affixed his signature 
to the bill and transmitted it to the Governor as a bill passed by the 
house. 

Judgment reversed. 


NOTE 

For discussions of constitutional requirements for valid enactments in. other 
states, see Fry, Constitutional Regulation of Legislative I’rocedure in Colorado, 
3 Rocky MtL.Rev. 3S (1930) ; Horack, Constitutional Limitations on Legislative 
Procedure in West Virginia, 39 W.Va.L.Q. 294 (193.S) ; Luce, Judicial Regulation of 
Legislative Prcicedure in Wisconsin, 1941 Wisc.I.Rcv. 439 (1941). 


PHILIP STERLING, SOME PRACTICAL ASPECTS 
OF LEGISLATION 

38 Rep.Pa.B.A. 381, 414--417 (1032). 

The question is often asked by laymen and uninformed lawyers, as 
well, why are three readings of bills required? What purpose is there- 
by served? Does not the practice unduly delay the procedure of the 
Legislature? A word concerning the history of the practice will at 
once be informative and responsive to the questions. The constitu- 
tional provision that every bill must be given three readings before it 
is considered for final passage is not singular with us. When the prac- 
tice took its present form is not known, but evidently it had been es- 
tablished at the time when the journals of House of Lords began in 
the time of Henry Vin and those of the House of Commons with Ed- 
ward VI in 1547. It may be safely inferred that at this time the prac- 
tice prevailed. In Sir Thomas More’s “Utopia” published in 1615 we 
find the following language suggestive of the three reading custom: 
“One rule observed in their council, is, never to debate a thing on the 
same day on which it is first proposed; for that is always referred to 
the next meeting, that so men may not rashly and in the heat of dis- 
course engage themselves too soon, which might bias themselves so 
much that they might rather study to support their first opinions 
than by perverse and preposterous sort of shame hazard their country 
rather than endanger their own reputation or venture the being sus- 
pected to have wanted foresight in the expedients that they at first 
proposed, and therefore to prevent this they take care that they may 
be deliberate rather than sudden in their motions." 

In William Penn’s “Charter of Liberty to Pennsylvania” in 1682, 
provision was made as follows: “Unless on suddain and indispensable 
occasions no business in Provincial Council or its respective Commit- 
tees shall be finally determined the same day it is moved.” The Con- 
tinental Congress in Philadelphia in 1774 adopted this rule: “No ques- 
tion shall be determined the day on which it is agitated and debated. 



298 Legislative Organtzation and pRoacDuiiE Cii. 2 

il' anyone of the colonies desires the determination to be postponed to 
another day.” Notice should be taken that William Penn foresaw the 
necessity of dispensing with the rigidity of the mle in case of emer- 
gency; that the Continental Congress did not absolutely require that 
the question be determined on a separate day. The con,stitutions of 
thirty states now require three readings of bills on separate days. 
Four permit two readings on the same days. Twenty of these states, 
not including Pennsylvania have made it possible to dispense with the 
three readings required in cases of emergency. 

Article III Section 4 of the Constitution of Pennsylvania not only 
provides that every bill must be read on three “different” days in each 
House but that each bill must be read “at length.” The pui'pose of 
such a provision can be no other than to secure adequate information 
to the members. When printing was unknown, or little used, and 
members of legislative bodies were illiterate, the reading of bills may 
have been necessary. But surely this is not the case today. Nor is 
the constitutional mandate in practice complied with by the Reading 
Clerk, whose duty it is to malte known the contents of a bill when 
reached on the calendar. First I’eadings are disposed of by a rapid, 
mumbled reading of the title, second readings are disposed of by a 
reading, in like manner, of the title and of the first few linos of each 
section of bill. Often only a few of the early sections of a lengthy bill 
are read. On the third reading a like course is pursued. No bene- 
ficial purpose is served by this constitutional requirement. Fhst of all 
it is not observed. If it were, the legislative session would thereby be 
lengthened to at least the extent of four and probably six months. 
Secondly, members pay little or no attention to the reading by the 
clerks. Daily calendars are furnished each member. Files containing 
tile printed bills are on the desk of each member. The rules of the 
Assembly provide that copies of a bill must be in the members’ files 
before the measure may be called for consideration. The Speaker 
with scrupulous care calls the bill for consideration. Each bill is 
clearly identified by its bill number, calendar number and page posi- 
tion on the calendar. An attentive and interested legislator finds no 
difficulty in following the proceedings. The reading of the bills, at 
length, would be a tremendous waste of time. Even so much of the 
reading as is now pursued is a waste of time. Members ai’e not bene- 
fited. No man able to read would try to understand the bill as read 
by the clerk so long as printed copies of the bill are available. The 
printing press has taken from the reading “at length” rule every pur- 
pose for which it was intended. Experience proves the requirement 
wholly useless. In the Constitutional Convention of 1919, an effort 
to this end failed although strongly reconunended. The late Judge 
Mayer Sulzberger, a delegate at that convention, thus expressed- his 
thought on this matter: “Might it not mean that it shall be read at 
length by the legislator who has it before him and has not the leg- 
islative practice established that as the true meaning. You cannot 
read without reading, and if you read it, you read it at length.” He 
thought that cutting out the words “at length” would not relieve the 
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situation. Tlie debate at that convention disclosed that the failure re- 
sulted from the lack of familiarity with the legislative procedure and 
the real issues involved. Let us hope for success in the next Consti- 
tutional Convention when the State Bar Association should make con- 
centrated effort in these respects, at least, to simplify the legislative 
procedure. For my part such a subject should be a matter for control 
by rules of the Legislature and not by constitutional provision. 


SECTION 5. THE LEGISLATURE AS AN ENTITY: CONTINUA- 
TION OF ITS POWERS AFTER ADJOURNMENT 

PEOPLE V. REARDON 

Court of Appeals of New York, 1000. 184 N.T. 431, 77 N.E. 970. 

Appeal from Supreme Court, Appellate Division, First Department. 

Habeas corpus proceedings by the people, on relation of Albert J. 
Hatch, against Edward Reardon, a peace officer of the county of New 
York. From a judgment of the Appellate Division (97 N.Y.S. 535, 110 
App.Div. 821) affirming an order dismissing the writ and remanding 
relator to custody, relator appeals. Affirmed. 

On the 8th of Jime, 1905, the relator was arrested under a warrant 
issued by a justice of the Court of Special Sessions of the city of New 
York, charging him with the commission of a misdemeanor in that on 
the 7th of June, 1905, at the city of New York, he violated chapter 
241, p. 474, of the Laws of 1905 “by the sale and delivery of certain 
shares of stock of certain railroad corporations without making any bill 
or memorandum of such sale, or affixing any stamp or stamps to such 
a bill or memorandum, or in any way paying the tax as required by said 
act.” ... A writ of habeas corpus issued to test the validity of 
said statute was dismissed by the justice of the Supreme Court before 
whom it was returnable, and the usual order remanding to custody 
was made. Upon appeal to the Appellate Division, the order was af- 
firmed, one of the justices dissenting, and the relator appealed to this 
court. 

Vann, J. (after .stating the facts) . The issue of law joined by the 
petition, return and reply is whether the Legislature had power to en- 
act, and did in fact enact, chapter 241, p. 474, of the Laws of 1905, 
which provides for a tax on the .sale and transfer of stock certificates. 
That act is part of the tax law, which it amends by adding a new article 
known as No. 15. It imposes a tax "on all sales, or agreements to 
sell, or memoranda of sales or deliveries or transfers of shares or cer- 
tificates of stock in any domestic or foreign association, company or 
corporation, made after the first day of June, 1905,” of two cents “on 
each hundred dollars of face value or fraction thereof.” Payment of 
the tax must be denoted by an adhesive stamp or stamps atfeed in a 
manner adapted to the circumstances of the sale. A violation of the 
act by a transfer without payment of the tax is made a misdemeanor 
and may be punished by fine, or imprisonment, or both, and the of- 
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fender is also subject to "a civil penalty of five hundred dollars for 
each violation,” to be recovered by the state comptroller in any court 
of competent jurisdiction. The statute further pi’ovides that no trans- 
fer of stock without payment of the tax “shall be made the basis of any 
action or legal proceedings, nor shall proof thereof be oil'ered or re- 
ceived in evidence in any court in this state.” The taxes thus imposed 
“and the revenues thereof shall be paid by the state comptroller into 
the state treasury and be applicable to the general fund, and to the 
payment of all claims and demands which are a lawful charge thereon.” 
The act is attacked as invalid on the ground that it was prematurely 
passed before it had been on the desks of the members of the Legisla- 
ture in its final form for at least three calendar legislative days prior 
to its final passage, as required by section 15, article 3 of the Constitu- 
tion; that it makes an improper classification; that the tax is imposed 
on a wrong basis; that it is imposed upon property without the state, 
and that the act violates the commerce clause of the federal Constitu- 
tion. After carefully considering these objections, we have reached the 
conclusion that they are not well founded, and the following are our 
reasons, so far as we have found time to express them: 

First. The statute in question originated, as a bill, in the Senate, 
where it was amended from time to time and reprinted as often as it 
was amended. Printed copies thereof, as it was when introduced and 
as it was each time after it was amended, were promptly placed on 
the desks of the members of both houses when it was introduced and 
after each amendment. This was not required by any written rule of 
the L^egislature but was in accordance with the general practice that 
has prevailed since the Constitution of 1894 was adopted. The bill 
was passed by the Senate on the 3d of April, 1905, was sent to the As- 
sembly for its concurrence on the 4th, and was finally passed by that 
body on the 5th, neither the Governor nor the acting Governor having 
certified to the necessity of its immediate passage. The journal of the 
Assembly states that the bill was “printed and on the desks of the mem- 
bers in its final form at least tliree calendar legislative days prior to 
its final passage.” These are, in substance, the facts relating to the 
subject as alleged in the petition for the writ and not denied in the re- 
turn. The Constitution provides that “No bill shall be passed or be- 
come a law unless it shall have been printed and upon the desks of the 
members, in its final form, at least three calendar legislative days prior 
to its final passage, unless the Governor, or the acting Governor, shall 
have certified to the necessity of its immediate passage, under his hand 
and the seal of the state.” Const, art. 3, § 15. The object of this pro- 
vision, which first appeared in the Constitution of 1894, is to prevent 
hasty and careless legislation, to prohibit amendments at the last 
moment and to secure more publicity than had been required before. 
Care was taken to provide for emergencies by a certificate of necessity 
from the Governor, which authorizes immediate action. The require- 
ment is not directory, but mandatory, as is obvious from the form of 
the command, which prohibits a bill from becoming a law without 
r>oTTmliance therewith. The question is, who are meant by “the mem- 
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bers” upon whose desks the printed bill is to be placed? Does the pro- 
vision mean that the members of the Legislature are to have the bill 
on their desks for three days prior to its final passage, which was the 
fact in instance before us; or that the members of the house in which it 
originated must first have it on their desks for three days, and after 
they have passed it the members of the other house must have it on 
their desks for three days moi’e before they can pass it? If the latter 
is the true meaning of the requirement, it was not obeyed, for the bill 
was passed by the Assembly on the second day after it was passed by 
the Senate. 

The Constitution created the Legislature as an entity, consisting of 
two houses, the Senate and Assembly. In every article, except the 
last, which relates only to the date of operation, and in almost every 
section it recognizes the existence of the Legislature, as such. Grants 
of power are made to the Legislature and restrictions upon the exercise 
of power are directed to the Legislature, not to the Senate and Assem- 
bly. Both senators and assemblymen are members of the Legislature, 
and as such are required to take an oath of office. Article 13, § 1. The 
command of the people is addressed to the Legislature continuously 
throughout the fundamental law. Thus it provides that “no member 
of the Legislature shall receive any civil appointment within this State 
. . during the time for which he shall have been elected,” and 

that “no person shall be eligible to the Legislature” under certain cir- 
cumstances (article 3, §§ 7, 8) ; directs that “the members” shall not be 
questioned “for any speech or debate in either house of the Legisla- 
ture” (Id, & 12) ; that senators and members of Assembly shall be 
elected on a day named “unless otherwise directed by the Legislature” 
(Id. § 9) ; that “no private or local bill, which may be passed by the 
Legislature, shall embrace more than one subject” (Id. § 16) ; that 
“the Legislature shall not pass a private or local bill” in certain cases 
(Id. § 18) ; that “the Legislature shall neither audit nor allow any pri- 
vate claim or account against the state” (Id. § 19) ; that the Governor 
may “convene the Legislature, or the Senate only, on extraordinary 
occasions,” and shall “communicate by message to the Legislature” 
(article 4, § 4) ; speaks of “the final adjournment of the Legislature” 
(Id. § 9) ; “the Legislature at its next meeting” (Id. § 5) , and the “next 
session of the Legislature” (article 5, § 7) ; authorizes the Legislature 
to alter judicial districts and create judicial departments (article 6, § § 
1, 2) ; prohibits “the Legislature” from selling certain canals (article 
7, § 8) , and from suspending specie payments (article 8, § 5) ; requires 
it to provide a system of free common schools (article 9, § 1) ; to pro- 
vide for filling vacancies in office (article 10, § 5) ; to organize the mili- 
tia (article 11, § 3) ; to incorporate cities and villages (article 12, §§ 1, 
2) ; and to submit proposed amendments to the people (article 14, § 1) , 

Many other sections, containing similar provisions, might be cited 
but the foregoing are sufficient to show that while the Senate and As 
sembly are separate bodies, they constitute the Legislature; that theii 
united action becomes the act of the Legislature and that the mem 
bers of both houses are members of the Legislature, A bill is the draf 
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of a proposed statute submitted to the Legislature for enactment. It 
cannot become a law by the action of the Senate alone, or of the As- 
sembly alone, but only by the action of both, when it becomes an act of 
the Legislature, subject to the approval of the Governor. It may orig- 
inate in either house and when introduced in either it is before the 
Legislature, or else no bill can ever get before it, for each house is part 
of the Legislature. When, therefore, the Constitution provides that 
no bill shall be passed unless it shall have been printed and upon the 
desks of “the members” in its f i nal form for a certain period, it means 
the members of the Legislature, not the members of the Senate and 
Assembly, merely as such. This is emphasized by the contrast in the 
form of the command when action is required by the members of each 
house separately, as in section 20 of article 3 relating to the require- 
ment of “a two-third vote” upon a bill “appropriating the public mon- 
eys or property for local or private purposes.” There the command 
is addressed “to the members elected to each branch of the Legisla- 
ture,” separately, instead of to the members of the Legislature, collec- 
tively, which is the usual form. When the Constitution speaks of three 
calendar legislative days it means three calendar days of the Legisla- 
ture, or days when the Legislature is in session. It does not mean six 
days, which the construction contended for would involve. The bill in 
its final form, that is in the form in which it becomes a law, must be on 
the desks of all members of both houses for three days before it is 
passed by either. But one occasion for placing it on the desks is named, 
not two separate occasions, the first confined to one house and the sec- 
ond to the other. All members of the Legislature are thus given notice 
of every biU when introduced into either house and when amended by 
either house. No reprinting is required as the bill goes from one house 
to the other unless it has been amended, and whenever amended it must 
be reprinted. Every member is informed at once of bills pending in 
either house, so that he can promptly study the proposed legislation, 
communicate with his constituents, note the comments of the press, 
observe the state of public opinion and appear before the committee 
to which the hill is referred in the house of its origin for the purpose 
of making suggestions before he is called upon to vote in his own house. 
It prevents artful and dangerous amendments just before the final vote, 
which was formerly a great evil. It has the same effect, so far as 
publicity and opportunity for deliberate consideration are concerned, 
as if every bill were introduced into each house at the same time. 
The construction thus Indicated, is reasonable and proper, for it follows 
the Constitution as written, complies with its spirit and fulfills its pur- 
pose. It is in accordance with the practical construction of every Legis- 
lature that has been in session since the provision was adopted, and the 
constitutional debates show that this was the construction of the con- 
vention which adopted it. Revised Records, 887, 917. We can give no 
heed to the criticism of counsel that there is no statute or written 
rale requiring bills to be placed on the desks of members, for it is not 
the province of the courts to direct the Legislature how to do its work. 
It is sufficient for us that the Constitution requires each house “to keep 
jpurnal of its proceedings” and that the journal of the Assembly, 
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which may be consulted to support a statute, shows that the constitu- 
tional provision in question was complied with when the act before us 
was passed. Article 3, § 11. . . . 

[The court then held, with regard to several contentions of relator- 
appellant, that the Legislature had the constitutional power to enact 
the statute in question.] 

The order appealed from should be affirmed- 

NOTES. 

1. In Orfield, “The Unicameral Legislature in Nebraska”, 34 Mich.L.Ilev. 
26 (1935), the author concludes; “The .adoption of a unicameral legislative system 
recomuicnds itself for many reasons. It is moi-e democratic, the bicameral system 
being based on a division of persons Into classes. It is not wholly untried, having 
been once used in three states, and now existing in eight out of nine Canadian 
jirovinces, in the Swiss cantons, in Norway, in several of the countries cieated 
since the World War, in our city govonmieiita, and in our constitutional conven- 
tions : the unicameral principle is .applied to the executive and judicial branches 
of our govoriiment, and to tlie management of business corporations. The func- 
tion of legislating is made simpler by the unicameial system. The legislature is 
made a more responsible organ. The posblliillty of corruption is reduced. More 
capable legislators are secured. The rapid passage of legislation is secured, though 
a suflicieut degree of deliberation is retained. Expenses of legislative operation are 
reduced. The i>Iannlng of comprehensive legislative programs is facilitated. 

“Tile history of other governmental iimovation.s induces the belief that the uni- 
cameral legislature is not to he viewed as a universal panacea. Much good can be 
expected, howevei', wlien the unicameral idea is coupled up with other reforms, such 
as a small number of legislators, adequate salaries, long terms of oiflee, the advice 
of experts, sound methods of legislative procedure, possibly (as in Nebraska) a 
non-partisan basis of election, and a parliamentary cabinet executive.” 

See also George W. Norris, “One House Legislatures”, supra, p. 281. 

2. See discussion of the unicameral legislature in New York State Constitutional 
r'oiivention Oomiuittee (103S) Vol. VII, Problems Eclating to Legislative Organiza- 
tion and l^owers, pp. 12o-140. Cf. United States Constitution, Article I, sections 
1, 2 and 3 and Amendment XVII, with New York Constitution, Article III, section 
l’ apd Nebraska Constitution, Article III, Section 1 (as amended 1934). 

IN RE HAGUE 

Court of Chancery of New Jersey, 1929. 105 N.J.En. 134, 147 A. 220. ^ 

Fallon, V. C. The record in this case has not been submitted to me 
My decision in Ex parte Hague, 104 N.J.Eq. 31, 144 A. 546, of whid 
the present case is a sequence, is dispositive as to this court of th' 
matters in controversy herein other than the questions — (1) whethe 
joint resolution No. 13, adopted by the legislature of the year 1921 
had any vitality after the final adjournment of said body other tha 
to enable the committee appointed thereunder to report; (2) whethe 
the legislature of the year 1929 w’as authorized to amend and supple 
ment the aforesaid resolution; i3) whether the petitioner herein ma 
be compelled to answer questions propounded to him, which he d( 
dined to answer, relating to his private affairs and property. I ai 
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of the opinion that each of the aforesaid questions must be answered 
in the negative. The legislative power vests in a senate and general 
assembly. State Const., art. 4, Sec. 1 (1. Said bodies meet separately 
on the second Tuesday in January, at which time of meeting the 
legislative year commences. State Const., art. 4, Sec. 1) 3. Neither 
of said bodies are continuous; they expire annually. State v. Rogers, 
56 N.J.L. 480, at p. 631, 28 A. 726, 29 A. 173. Although the senate 
— providing an always-existent membership — may be considered as 
having a permanent existence, it does not have continuous vitality. 
State V. Rogers, supra (at p. 622). It is only when the senate and 
general assembly are lawfully assembled that they constitute the leg- 
islature — the law-making body of the state. Each of said bodies are 
subject, in their action, to constitutional limitations and laws, in com- 
mon with all other bodies, officers and tribunals within the state. In 
re Gunn, 50 Kan. 155, 32 P. 470, 19 L.R.A. 519; Kilbourn v. Thomp- 
son, 103 U.S. 168, 26 L.Ed. 377; Burnham v. Morrissey, 80 Mass. 226, 
74 Am.Dec. 676. All powers of the legislature, as such, cease upon 
the final adjournment of said body. All powers delegated to a com- 
mittee appointed by a joint resolution of the senate and general as- 
sembly ^so cease. Fergus v. Russel, 270 111. 304, 343, 344, 110 N.E. 
130, Ann.Cas.l916B, 1120; Bank v. Worth, 117 N.C. 146, 23 S.E. 160. 
The legislative committee appointed under the aforesaid joint resolu- 
tion had no authority after the final adjournment of the 1928 legisla- 
tive session, except to make a report. Bank v. Worth, supra. The 
legislature constituted for the year 1929 was without power to amend 
or supplement the aforesaid joint resolution. The power of the leg- 
islature is distinguishable, in this respect, from its conceded authority 
to amend or supplement a law. A joint resolution adopted by a state 
legislature is not a law. It is of less solemnity than a law, and clearly 
distinguishable therefrom. 


NOTES 

(1) In Ilai’pending v, Haight, 39 Cal. 189, 3 Am.Rep. 432 (ISTO), the goyei-nor’s 
messenger took a bill with a veto message to the senate, the house lii which the 
hill oiiginated. Upon finding that the senate bad adjonniecl temporarily, the Ines- 
-enger j-ctiirned the bill and message to tlie governor. Held, (1) that this was 
not a proper return ol the bill to the .senate, (2) that the senate could not, however, 
defeat the return by a temporary adjonmincnt which included the last day for the 
governor- to return the bill, and (3) that a proper return could have been made by 
leaving the hill with an officer or employee of the senate. 

“ . . . The Executive may return a bill to the Senate, though it be not, at the 

moment of the return, in actual session. If it has adjourned for the day, or foi- 
three days, it still has an organized existence as a legislative body, with its Presi- 
dent, Secretary and other officers, to whom, under such circumstances, a substi- 
tutional delivery of the bill and message might be made, . . . ” 

(2) In Edwards v. United States, 286 U.S. 482, 82 S.Ot. 627, 76 L.Ed. 1239 (1932), 
a question certified by the Court of Claims, i.e., whether a bill approved by the 
Ih-esident within ten days after It was presented to him, but after the final adjourn- 
ment of the Congress which passed it, became law, was answered In the affli-mative.. 
The Court quoted from its opinion in Ea Abra Silver Mining Co. v. U. S., 176 U.S. 
423, 20 S.Ct 168, 44 L.Ed, 223 (1899), where it had held that the President may 
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appi’ove bills (Inriiig a I'ocoss of the CO'iij'i-e.ss : “It is said ihaL tho approval by 
the I’roRident of a bill passed l)y Congress is not strictly an executive function, 
but is loglaliitivo in its nature; and this view, it is argued, conclusively sliows 
tliat his approval eau legally occur only on a day when liotli Houses are actually 
sitting in tlie peiTonnaucc of legislative functions. Undoublcdly the President when 
iipprovlng bills passed by Congress may be said to participate In tho enactment 
of laws which the Coustitution reauires him to execute. But tliat consideration 
docs not determine tlie question bofoi'e us. As the Constitution while authorizing 
tile rresident to perform certain functions of a limited numher tliat are legisla- 
tive in their general nature does not restrict the exercise of those functions to the 
imi'tleuUir days on which the two Houses of Congress are actually sitting in the 
transaction of public business, the court cannot impose such a restriction upon 
the Executive.” 


BURNS V. SEWELL 

Supreme Court of Minnesota, 1S92. 48 Mimi. 425, 61 N.W. 224. 

Gilfillan, C. J. Action to enforce a mechanic’s lien under Laws 
1889, c. 200. The appellants object that, under the constitutional 
provisions with respect to the passage and approval of bills, that 
chapter did not become a law. It originated in and passed the house, 
and going to the senate was amended and passed, and returned to 
the house, where, as amended, it was passed April 19th. April 22d 
it was reported enrolled, and sent to the governor. April 23d the 
legislature adjourned. April 24th the governor approved it. The 
objection is that, the bill not having passed during the last three days 
of the session, the governor had no constitutional power to approve 
it, and, its return to the house being prevented by the adjournment, 
it failed to become a law. In the ordinary course of enacting and 
approving laws, as prescribed in the constitution, art. 4, § 11, after 
passing both houses a bill is to be presented to the governor. If he 
approve, he shall sign and deposit it in the office of the secretary of 
state, and notify the house where it originated. It is then a law. If 
he do not approve, he is to return it, with his objections, to the house 
where it originated. Then if, upon a reconsideration, it is approved 
by a two-thirds vote of each house, it becomes a law, notwithstand- 
ing the governor’s objections. But as the governor might, by omit- 
ting to return the bill, deprive the houses of the opportunity to re- 
consider and pass it over his objections, the section referred to pro- 
vides: “If any bill shall not be returned by the governor within three 
days (Sundays excepted) after it shall have been presented to him, 
the same shall be a law in like manner as if he had signed it, unless 
the legislature, by adjournment vrithin that time, prevent its return, 
in which case it shall not be a law.” Under a provision sitnilar to 
the foregoing in the constitution of New York, it has been held that 
the adjournment of the legislature within the three days does not 
prevent a bill becoming a law, if it be signed by the governor, and 
that the only effect of such adjournment is to prevent it becoming a 
law merely by failure of the governor to return it, (People v. Bowen, 
30 Barb. 24, 21 N.Y. 517;) and also a like provision in the constitu- 
tion of Illinois, (Seven Hickory v. Ellery, 103 U.S. 423.) This is upon 

P31AI) & MacDonald U.O.B.Deg.— 20 
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a proper rLile of construction. The part of the sentence foilowing 
the word “unless” relates to and qualifies the preceding part of the 
sentence, and does not alfect the power and duty of 1he governor 
to sign the bill if it meets his approval. Immediately following the 
above-quoted part of the section is; “The governor may approve, 
sign, and file in the office of the secretary of stale, within three clays 
after the adjournment of the legislature, any act passed during the 
last three days of the session, and the same shall become a law.” This 
does not confer on the governor power to approve bills after the ad- 
journment, for he would have it without the clause, but it is a limita- 
tion upon his power, restricting its exercise to the period of three 
days after the legislature shall adjourn. What in this clause is the 
meaning of the word “passed?” Ordinarily a bill is said to have 
passed one of the houses when the final vote in its favor in that house 
has been taken and announced. Is that the sense in which the con- 
stitution is to be understood when speaking of the passage of bills, 
not by one house, but by the legislature, with reference to action 
upon them by the governor? For that purpose, is a bill deemed to 
be passed so long as the house in which it is has control over it, and 
may reconsider its action upon it? We think not. Section 21 of 
the article provides: "Every bill passed both houses shall be care- 
fully enrolled, and shall be signed by the presiding officer of each 
house.” When that is done the bin is in condition to be sent to the 
governor for his action upon it. It is then to be deemed as passed 
for that purpose. That the word “passed,” as used in the constitu- 
tion, may sometimes include the enrollment and signature by the pre- 
siding officers and sending to the governor, is apparent from section 
22 of the article, which provides that no bills shall be “passed” on 
the day of adjournment; and continues: “But this section shall not 
be so construed as to preclude the enrollment of a bill, or the signature 
and passage from one house to the other, or the reports thereon 
from committees, or its transmission to the executive for his signa- 
ture,” — provisions wholly unnecessary if the word could not include 
those things. The inconvenient consequences that might arise from 
using the word in section 11 to indicate merely the final vote upon a 
bill are so manifest as to furnish a strong presumption that it is not 
used in that limited sense. It must happen at every session that the 
final vote on many bills is taken more than three days before the 
day of adjournment, but which bills it will be impossible to have en- 
rolled and signed, so that they may be sent to the governor, until 
less than three days remain. In such cases, if the time of passing 
them is to be computed from the vote, many of them must be lost 
for want of time on the part of the governor to examine them while 
the legislature is in session. We think that bills enrolled during the 
last three days of the session are within the meaning of the clause 
authorizing the governor to sign them within three days after the 
adjournment. . . . 


Head & MA.cDosrAi.D TJ.0.B,IiEa. 
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NOTE 

In St.ite ex i-ol. Smith r. Rynn, 123 K.in, 707. 250 P. 811 (1927), a similar constitu- 
tional provision wa.s hold not to confer power on the governor to sign a bill after 
(he adjournment of the legisl.ature. apparently beotinse the acljourument of the 
legislature prevents the governor from returning the bill with objections. The con- 
tention that the governor has such power in the absence of a contrary provision, 
a proposition assumed in the principal ease, was unsuccessful here. 


SECTION 6. PROOF OF PROCEDURAL AND TEXTUAL IRREG- 
ULARITY; THE SO-CALLED ENROLLED BILL AND 
, JOURNAL ENTRY RULES 

WOODWARD V. PEARSON 

Supreme Court of Oregon, 1040. 1G5 Or. 40, 103 P,2fl 737. 

Kelly, Justice. By this suit, plaintiff, a citizen, property owner 
and taxpayer of Oregon, challenges the constitutionality of chapter 
460, Oregon Laws 1939, p. 907 et seq. This measure is entitled, “An 
Act To provide for the codification, publication and distribution of 
the codes and statutes of the state of Oregon; making an appropria- 
tion therefor; and declaring an emergency.” From an order sustain- 
ing a demurrer to plaintiff’s complaint and dismissing it, plaintiff ap- 
peals. 

Five grounds are given in support of plaintiff’s contention that the 
act in question is invalid. 

The first of these grounds is that chapter 460, supra, was not legal- 
ly passed or adopted by the legislature; and the mandatory provi- 
sions of the Constitution have not been observed in the enactment. 

In plaintiff’s compla tit it is alleged: 

“HI. 'That the Senate i,nd the House of the Legislative Assembly 
of Oregon, in its 1939 Session, passed alleged H. B. 494, as amended, 
appropriated $65,000 for publication of a Code, and as such it was 
signed by the President of the Senate, Speaker of the House, and on 
the 21st of March 1939, it was approved and signed by the Governor 
of the State of Oregon, and is alleged Act, Chapter 460, of Oregon 
Laws 1939, however, in fact, no such Bill had been introduced in the 
Senate or House. 

‘TV. That prior to the passage of said purported H. B. 494, the 
Senate and House appointed conferees on said alleged House Bill, and 
thereafter the Senate and House adopted an alleged conferees report, 
which provided, among other amendments, the following: to strike 
out the figures $65.00, in the two separate places in paragraph (3) 
of said H. B. 494, and insert in lieu thereof the figures $62.50; to strike 
out the figures $35,000 in paragraph (5) thereof, and insert in lieu 
thereof the figures $31,250; and to strike out the figures $65,000 in 
paragraph (5) thereof and insert in lieu thereof the figures $62,500. 



308 


Legislative Organization and Procedure 


Cii, 2 


“V. That when said House and Senate passed said purported IT. B. 
494, as amended, it omitted therefrom the amendments of the said 
conferees report as above mentioned, but included all the other 
amendments in said conferees repoit, and it was so enrolled, passed 
and adopted as aforesaid, and by reason thereof said alleged Act, 
Chapter 460 of the Oregon Laws of 1939, is void, invalid, and of no 
force and effect.” 

In the case of a house bill, which has been amended by the house, 
the original bill and its amendments are delivered to the chairman of 
the house committee on engrossed bills for engrossment. The en- 
grossed bill, which is merely a redaction of the original bill and its 
amendments, is sent to the senate. If amendments are made in the 
senate, the engrossed bill, together with the endorsements thereon 
showing the course taken and the senate amendments, is sent to the 
house; if the senate amendments are adopted by the house and the 
measure passed as tlrus amended, the house committee on enrolled 
bills receives the engrossed bill and amendments and makes a redac- 
tion therefrom which is the enrolled bill. This enrolled bill is signed 
by the speaker of the house and the president of the senate and trans- 
mitted to the governor. The amendments omitted from the enrolled 
bill in suit were those recommended by the third joint conference 
committee appointed after failure of the two houses to agree upon 
amendments theretofore recommended. The question here presented 
is whether, in the absence of any record in explanation of this omission, 
the act is invalid. The question is not a new one in this jurisdiction. 
In an opinion by Mr. Justice Harris, exhaustively treating the authori- 
ties upon the question, the rule is stated thus: “Every reasonable 
presumption is to be made in favor of the regularity of legislative 
proceedings. If the Constitution does not require a given proceed- 
ing to he entered in the journal, the absence of a record in the jour- 
nal will not invalidate a law. It will not be presumed from the mere 
silence of the journal that either house has exceeded its authority or 
disregarded constitutional requirements in the passage of legislative 
acts. . 

In an earlier case, this court, speaking through the late Mr. Justice 
Robert S. Bean in reference to a similar record, said: “Mere silence 
of the journal is not sufficient. Within this rule, we think the act in 
question must be regarded as valid. It nowhere appears in the jour- 
nal that it did not pass in the form as actually signed by the presiding 
officers, and now on file in the office of the secretary of state. It is 
true, the journals show that in its progress through the legislature an 
amendment was adopted which is not included in the enrolled act- 
but the vote by which such amendment was adopted may have been 
reconsidered, and the amendment defeated. At least, the courts are 
bound to presume such to have been the case. The enrolled act as 
filed by the secretary of state, is signed by the officers of the house 
and senate required by the constitution to sign all bills and joint reso- 
lutions passed by their respective bodies, and is therefore officially 
attested in the manner required by the organic law as one that has 
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regularly and duly passed the legislature, and this attestation must 
prevail unless the contrary conclusively appears by the journals of 
their proceedings. State v. Francis, 26 Kan. 724. The constitution 
I’equires all bills and joint resolutions to be signed by the presiding 
officers of the respective houses. Article 4, § 25. And their sig- 
natures must be given full force and effect, and import absolute veri- 
ty, unless affirmatively contradicted by the journals which the con- 
stitution requires to be kept.” McKinnon v. Cotner, 30 Or. 58S, 592, 
49 P. 956, 957. 

The contention that the act in question is invalid because of the 
omission mentioned is not tenable. . 

[The court then discussed several other contentions of the plaintiff, 
holding against him.] 

The judgment and decree of the circuit court is affirmed. 


CARLTON V. GRIMES 

Supreme Court of Iowa, 1940. 237 Iowa 912, 23 N.W.2d 8S3. 

Bliss, Justice. Chapter 136 of the 51st G.A. (General Assembly) 
of Iowa, known as S.F. (Senate File) 229 of that Assembly amended 
section 4644.11, Code 1939, section 309.11, Code 1946, by increasing 
the tax millage on taxable property leviable annually by county 
boards of supervisors for secondary road maintenance, and amended 
section 5093.03, Code 1939, section 324.2, Code 1946, to increase the 
license fee or tax on motor vehicle gasoline fuel from three cents per 
gallon to four cents per gallon, and amended section 5093.35, Code 
1939, section 324.63, Code 1946, to provide that one cent of the 
four-cent gasoline tax should be apportioned so that three-fifths 
thereof would be credited to the secondary road construction fund of 
the various counties according to the area of each, and that two-fifths 
of said one cent tax would be credited to the street construction fund 
of the several incorporated cities and towns of the state in the ratio 
of their respective populations to the total population of all such cities 
and towns according to the last Federal census. 

The suit was begun May 24, 1945. The statute became effective 
July 4, 1945. On July 3, 1945, Judge H. D. Evans, of the Eighth 
Judicial District of Iowa, entered an order in the District Court of 
Johnson County, Iowa, directing the Treasurer of the State to colleci 
the additional one cent tax and to segregate it and deposit it in banks 
designated by said court to await its further order on the final de 
termination of this suit. The amount collected approximates $6, 
000,000. 

Briefly stated the chief contentions of the appellant and ground 
relied upon for reversal are: first, that S.F. 229 was not passed as re 
quired by the Constitution of Iowa in that said Act was amended afi 
er being voted upon in both Houses of the Legislature, and was nt 
voted upon or passed in the final form as signed by the President ( 
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the Senate and the Speaker of the House, and approved and signed 
by the Governor and filed in the office of the Secretary of State. . . . 

Taking up first the contention of the appellant that the Legislature 
violated the requirements of the Constitution of Iowa in the me- 
chanics of the enactment of S.F. 229, we set out the pertinent sec- 
tions of that instrument. 

Sect. 9, Art. III. “Each house shall . , . keep a .iournal of 

its proceedings, and publish the same; dcteiTnine its rules of pro- 
ceedings . . . ; and shall have all other powers necessary for a 

branch of the General Assembly of a free and independent slate.” 

In section 9, supra, is the mandate that each house of the Assembly 
shall keep a journal of its proceedings. There is no constitutional 
mandate as to just how, or in what manner, the journal of the pro- 
ceedings shall be kept. “In the absence of a statutory or constitu- 
tional requirement regulating the keeping of journals the entries may 
be of a most cursory nature.” (Citing authorities.) Crawford, The 
Construction of Statutes (1940), sect. 46, pp. 75, 76. A constitution- 
al provision directing each house to keep journals of its own proceed- 
ings does not require entries to be made of every action taken on 
proposed amendments to pending bills. State ex rel. Lane Drug 
Stores V. Simpson, 122 Fla. 670, 166 So. 262; Id., 122 Fla. 582, 166 
So. 227. The only absolute command as to any specific part of the 
proceedings which must be entered on the journal is the one in sec- 
tion 17 that “the question upon the final passage shall be taken im- 
mediately upon its [the bill] last reading, and theVeas and nays en- 
tered on the journal.” It is only the yeas and nays on the “final pas- 
sage” of a “bill” which must be entered on the journal. This man- 
date must always be complied with whether demanded or not de- 
manded. The entry on the journal of the yea and nay vote is not re- 
quired on an amendment to a bill, or on any other matter or question 
in the course of the bill’s enactment, except as stated in section 10. 
In that section it is provided that a member of the Assembly may 
have his protest or dissent, respecting any act or resolution, entered 
on the journal, and the “yeas and nays of the members of either 
house, on any question, shall, at the desire of any two members pres- 
ent, be entered on the journals.” 

There is no requirement in the Iowa Constitution that any bill pro- 
posed, engrossed, enrolled, or enacted, or any amendment thereto, or 
substitute therefor, must be entered on any journal. Therefore the 
best, and the only recorded legislative evidence of the text and con- 
tent of any bill enacted, is the enrolled bill authenticated by the sig- 
natures of the presiding officers, signed and approved by the Gov- 
ernor, and deposited in the office of the secretary of state. 

The practice of reading any proposed bill to legislative bodies has 
been followed since their inception. It has been a practice quite uni- 
formly recognized that every bill should be read three times, usual- 
ly on different days. The Constitutions of some of the states require 
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this. There is no such provision in the Iowa Constitution. There is 
no express requirement that a bill be read any specified number of 
times before its enactment. The words “its last reading” in section 
17, supra, may imply previous reading or readings, and yet a “last 
reading” may be a first, second, third, or other reading. The purpose 
of any provisions for reading a bill is to inform the Legislature con- 
cerning the nature of the proposed enactment and to prevent hasty 
legislation. Since all bills are promptly printed and copies are given 
to each member, and a file thereof is kept on his desk, the matter of 
reading bills to each assembly has become of less importance and is 
not so much stressed in Constitutions or assembly rules. See sec- 
tions 259, 260 and 261, Code 1939, sections 17.15, 17.16 and 17.17, 
Code 1946, for provisions relative to printing legislative journals and 
proceedings. In the Legislature of Iowa and in many Legislatures a 
reading of the title is considered sufficient except for the last reading. 
Senate rule 17 of the 51st General Assembly provided that “every bill 
. shall have received three several readings previous to its 
passage; but no bill . . . shall have its second and third read- 

ings on the same day, without a suspension of this rule, except on the 
last legislative day; . . ..” Rule 44, of the House rules of the 

51st G.A., states: “Every bill shall receive two readings but no bill 
shall receive its first and last readings on the same day.” There is 
no mandate in the Constitution that the fact of any readings shall be 
entered on the journal. As said in Luce on Legislative Procedure 
(1922) p. 210: “Iowa legislators are not hampered by any constitu- 
tional obstacles in the matter.” 

With the exception of the few mandatory provisions noted the Con- 
stitution of Iowa has given the General Assembly a free hand in de- 
termining its rules of procedure. Whether either chamber strictly 
observes these rules or waives or suspends them is a matter entirely 
within its own control or discretion, so long as it observes the man- 
datory requirements of the Constitution. If any of these require- 
ments are covered by its rules, such rules must be obeyed, but the ob 
servance or nonobservance of its remaining rules is not subject to re 
view by the courts. Miller v. City of Oelwein, 155 Iowa 706, 711, 13( 
N.W. 1045. 

There is no controversy in the evidential record and it is short 
The appellant offered in evidence the House and Senate journals, an 
photostats of portions of each pertaining to S.F. 229, a photostat! 
copy of the original bill S.F. 229 (Ex. “G”) and within the folder W8 
a photostatic copy of the House amendment to the bill though the la 
ter was not referred to in the verbal offer of the exhibit. Appellai 
also offered copies of H.F, 364 and S.F. 292, companion bills offer* 
for an increase in the gasoline tax from three cents to four cents, hi 
these bills were never enacted. 

To these Exhibits the appellees offered three-fold objections, su 
stantially as follows: 1. incompetent, irrelevant and immaterial, n 
the best evidence, surplusage and an attempt to impeach the veri 
of a duly enrolled, signed, approved and filed enactment known 
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S.F. 229; 2. the eni’olled and filed bill constitutes conclusive and ex- 
clusive proof of the text of S.F. 229 .. . and no other evidence 

is material or competent; 3. object to every part of journal records 
except record of final reading, vote and passage as shown on pages 
834, 835 of House journal, as surplusage and an attempt to impeach 
the verity of said enactment as enrolled, signed, approved and filed. 
Exhibit “K” a photostatic copy of S.F. 229, as deposited in the office 
of the secretary of state, was offered by all parties. 

In brief the contentions of appellees are that Exhibit “K” is con- 
clusive and exclusive proof of its verity, not only as to its text, but to 
the regularity and constitutionality of its enactment. 

The appellant insists that not only the journal proceedings in the 
legislative course of S.F. 229 are admissible, but that Ex. “G”, which 
is outside of that record and Exhibits H.l and I.l (copies of H.F. 364 
and S.F. 292) are also adinissible, and impeach the enrolled bill. He 
puts much reliance upon the rule of Smith v. Thompson, 219 Iowa 888, 
258 N.W. 190, while appellees urge that the rule therein stated is un- 
sound and should be overruled, . . . 

The common law rule is that the enrolled biU, nothing to the con- 
trary appearing on its face, is an absolute verity, is conclusive of its 
textual content and of its lawful enactment, and cannot be impeached 
by the legislative journals or evidence extrinsic of the journals. This 
is the rule of the English courts, the Federal courts, and of many of 
the state courts. Crawford, The Construction of Statutes, supra, 8 
139; 1 Sutherland, supra, footnote, pages 227-229. 

Other courts apply the rule that the enrolled bill imports absolute 
verity, in a modified form. They hold that the enrolled bill is a verity 
and conclusively proves that the General Assembly complied with all 
constitutional provisions, excepting those provisions of the Constitu- 
tion compliance with which is expressly required to be shown on the 
journals. 

There are other courts which hold what is sometimes designated as 
the journal entry rule which is that the enrolled bill is not a verity 
but is prima facie evidence that the Legislature met all constitution- 
al requirements, taut the journals are admissible to rebut the prima 
facie presumption. Under this rule the failure of the journals to 
show that proceedings required by the Constitution to be entered on 
the journal were had rebuts the presumption that the proceedings 
were taken, and impeaches the bill. But if the silence of the journal 
is with respect to a matter which the Constitution does not require to 
be shown on the journals it is not sufficient to rebut the presumption 
of the enrolled bill. In such case the journals must go further and af- 
firmatively show non-compliance with the requirement. 

Even the courts, which do not subscribe to the conclusiveness of 
the enrolled bill, agree that all impeaching evidence is restricted to 
the enrolled bill itself and the legislative journals. Crawford, The 
Construction of Statutes, supra, § 143; 1 Sutherland, Statutory Con- 
struction, 3d Ed. supra, § 1408. The latter authority in the same sec- 
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tion states that even the original bill {Exhibit “G” on this appeal) or 
the engrossed bill are inadmissible to impeach the enroll^ bdl or 
contradict the journal. Citing State ex rol. McKinley v. Martin, 160 
Ala. 181, 48 So. 846, 848; In re Granger, 56 Neb. 260, 76 N.W. 588; 
State V. Abbott, 59 Neb. 106, 80 N.W. 499; State v. Jones, 1900, 22 
Ohio Cir.Ct.R. 682. 

The power to determine the regularity of the passage of a legislat- 
ive enactment is vested in the courts. Portland Gold Mining Co. v. 
Duke, 8 Cir., 191 F. 692; Standard Underground Cable Co. v. Attor- 
ney General, 46 N.J.Eq. 270, 19 A. 733, 19 Am.St.Rep. 394; Lyons v. 
Woods, 153 U.S. 649, 14 S.Ct. 959, 38 L.Ed. 854; Sherman v. Story, 
30 Cal. 253, 89 Am.Dec. 93; Sims v. Weldon, 165 Ark. 13, 263 S.W. 
42. But there are limits to which they may go in such proceedings. 
Inquiry may not be made into the qualification of the members of 
the Legislature. Matters of parliamentary law and the failure of the 
Legislature to observe its rules of procedure, insofar as they are not 
required by the Constitution, must not be considered. The courts 
will determine only whether the Legislature complied with the re- 
quirements of the Constitution in enacting the challenged bill. But 
there is a presumption that such provisions of the Constitution have 
been complied with by the Legislature both as to substance as well 
as to form and enactment. Crawford, The Construction of Statutes, 
supra, sect. 138 and decisions cited. 

What we have said in this division of the opinion fully answers the 
contention of the appellant that S.F. 229, involved in the Appeal be- 
fore us, was not lawfully enacted in compliance with said section 17 
of the Constitution. . 

Affirmed and remanded. 


NOTES 

1. See coinmentai’y on. the principal case In 32 Iowa L.Eev. 147 (1940). 

2. New Yorii Legislative Law, § 40, reads: “No hills shall be deemed to have 
so passed Tinless certified by the presiding offlccr, which certificate to such effect 
shall be conclusive evidence tliercof." It has been held that where the certificate 
of the presiding officer of the house or senate is defective In failing to show that 
the requisite nuiiiher of memhcrs was present or that the requisite number voted 
for the bill, recourse may be had to the journals of the respective houses to support 
the validity of the amendment. Tilatter of New York & Long Island Bridge Go. v. 
Smith, 148 N,Y. 540, 42 N.E. lOSS (1896). 


FREEMAN v. GOFF 

Supreme Court of Minnesota, 1939. 200 Minn. 49, 287 N.W. 238. 

Julius J. Olson, Justice, This suit was brought under our uniform 
declaratory judgments ' act, Laws 1933, c. 286, to determine “the val- 
idity and construction” of L,1939, c. 444, “and to determine and ob- 
tain a declaration of plaintiff's status and rights thereunder,” his con- 
tention being that the act as passed by the legislature is not the same 
as the enrolled bill approved by the governor and for that reason vio- 
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lates Minn.Const. art. 4, § 11, which provides that “every bill 
■ passed . . . shall, hefen-e it becomes a laio, bo pre- 

sented to the governor” for approval (italics supplied), and, further, 
that the act is constitutionally objectionable because it subjects plain- 
tiff ^ to penalties which are not uniformly enforced under the act 
against all persons similarly situated. The court held with plaintiff 
and made findings and ordered judgment to that effect. Judgment 
was entered accordingly, and defendants have appealed. 

_ The facts are not in dispute and may be thus summarized: Plain- 
tiff is a duly licensed “on sale” liquor dealer in Minneapolis and op- 
erates a cafe and bar there. Attached to the exterior of his premises 
is a large neon illuminated sign suspended from the corner of the 
building advertising the sale of beer. The court found the cost there- 
of to be “approximately $400,” Within his place of business is anoth- 
er sign 20 by 28 inches advertising the sale of intoxicating liquors. 
These signs when placed in their respective positions, and as since 
maintained, are not violative of any local ordinance or state law un- 
less the mentioned act malies them such. So the case hinges upon 
the validity of that enactment. The material portions of the pur- 
ported act, as signed by the governor, read: 

“Section 1. No sign of any kind, printed, painted, electric or il- 
luminated, advertising intoxicating liquors or non-intoxicating malt 
liquor containing not more than 3.2 per cent of alcohol by weight, 
shall be pennitted on the exterior of, or immediately adjacent to, 
any premises licensed to sell said beverages, or any or all of them at 
retail nor shaU any such exterior signs be permitted upon or adjacent 
to the public streets and highumys of this state or in a position where 
such sign will be vmble to travelers upon such streets or highways. 

“Section 2. Any such sign now or hereafter placed upon premises, 
or immediately adjacent thereto, licensed to sell said beverages, or 
any or all of them [at retail] , shall be removed on or before the ex- 
piration of a period of 90 days next following the passage of this act. 
Provided, however, that any sign, costing in excess of $1,000.00 and 
constructed of such shape and design as to fit a particular location, 
need not be removed. 

“Section 3. No sign of any kind, printed, painted, electric or il- 
luminated, advertising intoxicating liquor or non-intoxicating malt 
liquor containing not more than 3.2 per cent of alcohol by weight, 
shall be permitted in or upon the interior of any premises licensed to 
sell said beverages, or any or all of them [at retail] , which sign shall 
exceed 18 inches by 27 inches, or 486 square inches in size.” 

(The words in italics of § 1 were not in the bill passed by the legis- 
lature. The words “at retail” quoted within brackets in §§ 2 and 3 
were not present in the enrolled act approved by the governor but 
were a part of the original bill passed by the legislature.) 

The court was of opinion that the “discrepancies which appear be- 
tween the enrolled bill [the one receiving the governor’s approval] 

, and' the bill passed by the legislature . . . constitute material 

variance rather than clerical errors," and as such rendered the eu- 
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actmont void. It was of the view that the entire act fell because the 
variance between the two bills is a material one and that as such the 
rule of severability does not apply. Defendants’ claim is that the 
italicized portion of § 1, while constituting a “spurious portion” of the 
act, does not preclude the court from applying the rule of severabili- 
ty. They say that the presence of an unconstitutional provision does 
not authorize the court to declare the remainder void unless all the 
provisions of the act are so essentially and inseparably connected and 
so interdependent that it cannot be assumed the legislature would 
have passed the valid provisions without the invalid portions. 

1. This court is firmly committed to the so-called “journal entry 
rule,” under which “the regularity of the enactment of a Jaw may be 
inquired into and the legislative journals may be examined to ascer- 
tain whether the law has been passed in accordance with constitu- 
tional requirements.” Bull v. King, 205 Minn. 427, 286 N.W. 311, 
312. Applying that rule to the facts here appearing leaves no doubt 
that the enrolled bill receiving the governor’s approval is essentially 
a different act from the one passed by the legislature. 

2. In Bull v. King, supra, we also said (205 Minn. 427, 286 N.W. 
at page 313) : “The bill presented to the governor for his approval 
must be the same bill which was passed by the legislature. This re- 
quirement is mandatory. If there is a material variance between 
them, the bill presented to the governor cannot be said to be the same 
bill which was passed by the legislature. In that situation he ap- 
proves not a bill passed by the legislature, but another. A material 
variance between the bill passed by the legislature and that approved 
by the governor invalidates the entire enactment.” (Citing many 
cases,) 

3. Clearly, then, the decisive question is whether the bill passed 
by the legislative body is (205 Minn. 427, 286 N.W. at page 313) in 
"substance and legal effect” tlie same as the one receiving the gov- 
ernor’s approval, “for on the answer of this question depends the 
validity of the enactment.” As we have seen, the italicized portion of 
§ 1 of the enrolled bill contcdns not only a prohibition against certain 
signs on the “exterior” of the licensed premises, but also a prohibition 
against such signs being “permitted upon or adjacent to the public 
streets and highways of this state or in a position where such signs 
win be visible to travelers upon such streets or highways.” No ar- 
gument is needed to demonstrate that this portion of the enrolled 
bill is not only a material, but, we think, a vital, variance between the 
bill passed and the one signed by the governor. 

The argument that a variation is not different from an unconstitu- 
tional provision which may be stricken from a statute and yet leave 
the remainder intact falls because it ignores the fact that the unconsti- 
tutional provision exists in a state validly enacted, while a material 
variance prevents any part of the act from ever becoming a statute. 
The subdivisions of an act are but parts of the whole. Under our con- 
stitution (art. 4, § 11) , “every bill . . . passed . . . shall, 

before it becomes a law, be presented to the governor” for approval. 
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(Italics supplied.) Here it is apparent that the bill as passed by the 
legislature has never been presented to the governor nor approved by 
him. Without such presentation and approval it cannot become a 
valid law. And the variance being a material one, the rule announced 
in Bull V. King, supra, and the cases cited to sustain that view is that, 
“a material variance between the bill passed, by the legislature and 
that approved by the governor invalidates the entire enactment.” 

It therefore necessarily follows that the result reached by the trial 
court is right, and its judgment is affirmed. 

NOTES 

1. See Butherlaiicl, St,'it\itoi 7 Constvviction (3d ed. 10-13) vol. 1, S 1400, for a 
(lifl'event definition of the “jO'urnal entry rule.” 

2. In McClell.nn v. Judge of Recorders Court of Detroit, 229 Midi. 203, 211, 20i 

N.W. 209, 212 (1924), the Court said; “It is true that in some jurisdictions deci- 
.sion.s go far in Iroldiug that where the legislative records arc .silent fw to vnrion.H 
requirements being ohseiwed they will presume the legislature has done what It 
should do . . ..To follow such rule of presumption to its logical conclusion, in 

practical effect leaves It optional with the legislature to follow the course expressly 
coiniimnded by the Constitution in pas.sing a bill, and makes the jouninl a bnlwarlc 
hehliKl which, coiistitutioual mandates must be ignored. If silence upon the subject 
is sufficient and a stalui.o must be presumed valid uul6.ss it afflrinatlvely appears 
by the Icgi-slatlve journal that some con.stilutional requirement was dl.sregarde(l, 
all the legislature need do is to record In its journal the final vote showing the 
bill passed, and presumptions do the rest. It is safe to suggest that the legislature 
would seldom affirmatively record in its journal that it had failed to comply with 
any constitutional requiremont.’’ 

3. In Post y. Supervisors, 103 U.S. 067, 26 L.Ed. 599 (1881), in holding that an 
Illinois statute was validly enacted, the Supremo Court of the United States 
followed the decision of the Illinois supreme court; jounmls are competent evi- 
dence of proceedings in the legislature. If journals fail to show that an act has 
been passed in the mode described by the c-onstitutiou, the presumption of validity 
arising from the signatures of the presiding offleer-s and of the executive is over- 
thrown and the act is void. 

4. Marshall Field & Co. v. Clark, 143 U.S. 649, 12 S.Ct. 495, 36 L.Ed. 294 (1892), 
an enrolled bill, authenticated by the signatures of the presiding officers of both 
houses of Congress, signed by the President, and received by tlie Secretary of 
State, was held conclusive evidence that the bill was passed by Congress. The 
journals, committee reports or other printed documents are not available as evi- 
dence to show that a bill, as passed, contained a section which did not appear in. 
the enrolled act. 

5. In Bull V. King, 205 Mliin. 427, 286 N.W. 311, 313 (1939), the court said: 
“The ‘enrolled bill rule’ permits hills to become laws which have not been actually 
passed hy the legislature. The rule has been said to be conducive to fraud, forgery, 
conniption and other wi'ongdoing.s In connection with legislation. Courts applying 
such a rule are bound to hold statutes valid which they and everybody know were 
never legally enacted." 

See Minnesota Mutual Life Ins. Co. v. Johnson, 212 Minn. 571, 4 N.W.2d 626 
(1942), holding that failure of the engrossing staff of the senate to delete from 
a bill the words stricken by an amendment shown in the senate journal was a. 
.orUiflfiTis- the statute as enrolled. 
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0. In Pen])le ex rel. Purdy v. The Com’rs ol Highways ol Mavlhoroiigh, 5-1 N.Y. 
270, LS Am.Rep. 581 (1873), an act rcsnlLlng from a bill which reouirecl a two-third 
voLo wa.s hold void, since “the law in que.stion doc-s not appear cilhor upon ihe 
]irintocl statnle book or upon the original act to have been passed by a two-third 
vote, and consecuontly it never had the effect of law.” 


HARBAGE v. TRACY 

Court of Appeals of Ohio, 1939. 61 Ohio App. 151, 2S N.E.2d 520. 

Geiger, Judge. . . . It is alleged that the plaintiff is a taxpayer 

and the defendant is the Acting Auditor of State, sued in that capacity. 
The plaintiff petitions the court for a temporary and permanent in- 
junction restraining defendant from paying to the members of the 
General Assembly of the state of Ohio any money whatsoever for mile- 
age between July 27, 1936, and December 8, 1936, during which period 
no session of the General Assembly was held and no actual expenses 
for mileage were incurred. 

Plaintiff states that he had reason to believe that unless restrained 
the auditor will pay the members of the General Assembly allowance 
aggregating $21,507 for such mileage. A temporary restraining order 
was allowed as prayed for. . 

The court . . . found that on the 22nd of July, 1936, the 91st 

General Assembly of Ohio was in session; that on that date each 
house separately voted to take a five-minute recess and thereupon dis- 
banded to their respective homes; that on the 8th day of December the 
members returned and each house convened in actual legislative ses- 
sion; that neither house convened in actual session between July 22 
and December 8, 1936, and that in such interval there was no actual 
session or actual meeting of the General Assembly on account of which 
any member would have been entitled to any mileage from the treas- 
ury of the state; that entries were made in the journals of each house 
to show the convening of each house twice or more a week, from July 
22, 1936, to December 8, 1936; that such entries were in fact incor- 
porated in the House and Senate journals so that it would appear that 
forty sessions of each house of the General Assembly had been held 
when in truth and in fact no such sessions had been held; that there- 
after the clerk of the Plouse and President of the Senate certified to 
the auditor mileage allowances for the members of the House and Sen- 
ate authorizing the payment of mileage not incurred and for mileage 
for each of the sixteen weeks within which forty fictitious sessions 
were purported to have been held which did not in fact occur, and that 
the amount of payments vouchered on account of the members of the 
House was $21,430.32, which has been appropriated to and is now in 
the fund known as traveling expenses; that $5,363.09 for mileage for 
the members of the Senate have in fact been paid and were paid be- 
fore the final adjournment of the General Assembly, contrary to Sec- 
tion 50, General Code; that the threatened payments to the members 
of the House and further payments to the members of the Senate 
would be and are legally a fraudulent perversion of public funds, and 
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that by reason of the premises plaintiff is without adequate relief. 

On February 17, 1939, the Auditor of State gave notice of appeal to 
this court on the question of law and fact. . 

Counsel for the defendant takes the position that the jouimal of 
the respective houses may not be impeached to show that the facts re- 
cited did not as a matter of fact occur. Counsel in their brief state in 
substance that in spite of the opinion of the Court of Common Pleas, 
the rule as to the unimpeachability of legislative journals is of univers- 
al application; that it is a positive rule of constitutional law resulting 
from the doctrine of the separation of the power of government which 
precludes the interference by the judiciary with any of the acts and 
proceedings of either house of the Legislature, in this instance, the 
keeping of the journal which is an act of the whole house and that 
any distinction sought to be shown between “legislative acts” and 
“ministerial acts” does not in fact exist. 

We can not support counsel in this claim. If entries have been made 
in the journal of each house in compliance with a long-established 
custom, which entries do not in fact tell the truth in reference to the 
matter here in question, but show that there were forty legislative 
sessions between July 22nd and December 8th, which did not as a mat- 
ter of fact occur, we are of the opinion that such a manifest misstate- 
ment of facts can not be shielded from scrutiny which would develop 
the truth by the claim that the journals of the two houses may not bo 
impeached. We have considered the cases in which this proposition 
has been sustained and we find none in which such palpable misrepre- 
sentation has been journalized which have been protected by the court, 
on either the theory that the journal could not be impeached or that 
the judicial branch could not interfere with the legislative branch of 
the government. . 

Taking the broad view of the Constitution and the statutes, we are 
of the opinion, first, that the journal of the two houses do not import 
absolute verity, and that the rule that they may not be impeached has 
no reference to the matter now in controversy; second, that the mem- 
bers of the Legislature are not entitled to mileage unless the Legisla- 
ture be in actual session during the time for which the mileage is 
paid. . . . 

We therefore arrive at the conclusion that the judgment of the 
court below should be affirmed. . 

NOTES 

1. Appeal in the principal case to the Supreme Court of Ohio was dismissed, 
136 Ohio St 534, 27 N.E.2d 141 (1940). For a commentaiT- on the principal case see 
25 Minn.L.Rev, 628 (1941). 

2s C3ox V. Mignery, 120 Mo.App. 609, 103 S.W. 675 (1907): 

The ccanmon eoxmcil of the city of St. Joseph, passed an ordinance which required 
a ooncuiTlng vote of two-thirds of the council by a vote of sis to two, A louraal 
entry was made showing a vote of six to two. A handwritten alteration was made 
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In U:o typed journal showing a rote of live to throe and the entry as altered was 
printed in a newspaper-. At a suRsoQucnt meeting of the council, tlio niiiiutes as 
printed were approved, witli no apparent knowledge on the part of the council 
of the change. The court held that the ordinances of common councils are eutitletl 
to the presiimptiou.s indulged with respect to staiute.s ; that an enrolled statute 
Is presuniod to be validly enacted if it shows ou lbs face no ground of Invalidity; 
and that this strong pre.suniptiou may be overcome only by legislative records which 
clearly show tiie fact to be otherwise. The attested ordinance was held not to be 
upset by the altered record, for the general rule that an interlineation is presumed 
to be bona fldc and to have been made before the record was approved was held 
to be inapplicable “where the Interlineation is, in itself, suspicious.” 

3. Article 4, Section 1 of the Constitution of Minnesota provides that “no session 
(of the Legislature) shall exceed the term of ninety legislative d.ays.” In the 1041 
session of the legislature, the ninetieth legislative day w.as on April 24, according 
to an opinion of tlie attorney general recorded in the journal of the House of 
Representatives for February 20, Article 4, Section 22 of the Constitution is in part 
as follows: “No bill shall be passed by either house of the legislature upon the day 
prescribed for the adjournment of the two houses.” On April 2,3, before midnight, 
the clocks in the legislative chambers were covered, and the legislature remained 
In session for five days thereafter, dui’ing which Lime many bills were passed. 
Rroceeding.s on these bills aa-e recorded In the journals of the hou.ses dated April 
23, In the Senate journal for Api-il 24 appears the following entry; “Mr. Lommen 
offered a statement. Mr. Orr moved that the statement bo rejected, Which motion 
prevailed. Which statement was rejected.” The proffered, statement, not recorded 
in the journal, was to the effect that the Senate had remained in session after 
the ninetieth legislative day, and tlmt certain acts were passed during that time 
and were therefore unconstUutloual. What would be the probable result of an 
attack on the constitutionality of the above mentioiiocl acts as having been passed 
in violation of the above quoted sections of the Constitution? 

4. "Legislative Overtime [From the Minneapolis Star.] 

To the Editor; We in the St. Loute Park high school social science class think 
that action must be taken to amend our stale constitution so that our law makers 
will have adequate time to pass necessary legislation without mistakes. 

In a legal sense how can time stop just because the clock is covered in our legis- 
lative chamlier? Covering the clock would never excuse us when we have a social 
science assignment due. 

Can bills passed after the 90-day session be declared unconstitutional? 

What possible objections can our lawmakers have for not subialltlng an amend- 
ment to the people of our state for ratification? 


Committee, St. Louis Park High School Social Science Ol.iss. 

BniToit’s Note; Validity of laws passed by the legislature after the last day 
midnight deadline has not been tested in the Jlinnesota courts. In other states, 
however, the courts have ruled that such laws are valid, accepting the records 
of the legislature at face value. The last day’s journal of the legislature Is printed 
to Include all legislative actions, even though they may have taken place after the 
deadline. The Minnesota attorney general has given an opinion that the date of the 
legislative journal Of the “closing day” governs the time limit within whieh the 
governor must sign bills after the legislature adjourns. As to what good extending 
the legislative session wtsild do, your guess is as good as ours, human nature and 
procrastination being what they are.” 
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STATE V. KIESEWETTER 

Supiemc Court oX Ohio, 1S87. 46 Ohio St. 264, 12 N.E. 807. 

Spear, J. The burden is on the relators to show that the bill became 
a law. It is not claimed that the bill was signed by the presiding offi- 
cer of either house, or was enrolled or filed in the office of the secreta- 
ry of state in the regular course of proceeding. It is not to be found 
among the printed laws in the current volume of Ohio Laws. Follow- 
ing the laws and resolutions, and immediately after the certificate of 
the secretary of state, an addendum is found printed (by what au- 
thority does not appear) on pages 454 and 455, containing what is 
claimed to be a copy of the bill as passed, and with it a certificate of 
the clerk of each house, of date some 20 days subsequent to the ad- 
journment of the general assembly, giving a recital of the action taken 
in each house in regard to the bill; that of the clerk of the senate, in 
addition, to the effect that the foregoing is a true copy of the bill as it 
passed. This cannot aid the relators. The proceedings, as shown by 
the journals, the court may take judicial notice of, and the certificate 
of the identity of the printed bill, by the clerk of the senate, is not of 
consequence, because not authorized by statute. Not so, however, 
with the certificate of the secretary of stale, on page 453. That is re- 
quired by section 129, Rev.St, and effect is given to it by virtue of that 
section. The certificate shows that the foregoing acts and joint reso- 
lutions are true copies, copied from the original rolls on file in his 
office, and negatives the idea that that which follows is copied from 
such rolls. Hence the contents of pages 454 and 455 of the volume re- 
ferred to have no legal significance, and the volume, (84 Ohio Laws,) 
in legal effect, indicates that this bill was not one of the laws enacted 
by the Sixty-seventh general assembly. No copy or record of the hill 
appears on the journal of either house. The bill presented does not, 
therefore, in the light of what the court may take judicial notice of, 
purport to be a law, and, in order to declare it such, the court must as- 
certain its contents by resort to sources of information other that 
those referred to. 

The questions then, are whether, for this purpose, resort may be had 
to evidence dehors the journals and the roll of duly certified laws in 
the office of the secretary of state, and whether, notwithstanding the 
bill was not signed by the presiding officer of either house, and was 
not enrolled in the office of the secretary of state as a law, it neverthe- 
less has the force of law. Unquestionably, the legislature intended 
that this bill should become a law, and, unless this court can answer 
the questions proposed in the affirmative, this purpose will be, at least 
for the present, defeated. The publication provided for by the bill 
would tend to the advancement of science, and to the enlightenment 
of the people upon a subject of general interest, and one which is con- 
stantly growing in importance. So that there is strong inclination on 
the part of the court to determine the question involved in such way 
as will give expression to the will of the law-making power. Never- 
theless, if, upon due consideration, it is manifest that the bill cannot 
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be maintained as a law of the land, it is the imperative duty of the 
court to so declare, however much we may regret the result. Im- 
pressed with the importance of the question, we have given to the case 
careful consideration. 

Section 17, art. 2, Const., is as follows: “The presiding officer of 
each house shall sign, publicly in the presence of the house over 
which he presides, while the same is in session and capable of trans- 
acting business, all bills and joint resolutions passed by the general 
assembly.” No judicial interpretation has been given to this section, 
so far as we are informed. The preceding section, which provides 
that every bill shall be fully and distinctly read on three different days, 
and that no bill shall contain more than one subject, which shall be 
clearly expressed in its title, etc., has been considered by this court, 
and the views of the court upon it are well stated by Swan, J., in Pirn 
V. Nicholson, 6 Ohio St. 177, as follows: “This court held, in the case 
of Miller v. State, 3 Ohio St. 475, that the provisions of the above sec- 
tion, relating to the distinctness required in reading a bill, and a num- 
ber of times a bill shall be read, were, as they in fact import, intended 
as permanent rules for the proceeding of the houses. They are di- 
rectory only, and are to be enforced by the houses, and not by judicial 
interposition. The further provision, in the same section, that no bill 
shall contain more than one subject, which shall be clearly expressed 
in its title, is also made a permanent rule in the introduction and pas- 
sage of bills through the houses. The subject of the bill is required 
to be clearly expressed in the title, for the purpose of advising mem- 
bers of its subject, when voting, in cases in which the reading has been 
dispensed with by a two-thirds vote. The provision that a bill shall 
contain but one subject was to prevent combinations, by which various 
and distinct matters of legislation should gain a support which they 
could not if presented separately. As a rule of proceeding in the 
general assembly it was manifestly an important one. But if it was 
intended to effect any practical object for the benefit of the people in 
the examination, construction, or operation of acts passed and pub- 
lished, we are unable to perceive it. The title of an act may indicate 
to the reader its subject, and under the rule each act would contain one 
subject. To suppose that for such a purpose the constitutional conven- 
tion adopted the rule under consideration would impute to them a most 
minute provision for a very imperfect heading of the chapters of laws 
and their subdivision. This provision being intended to operate upon 
bills in their progress through the general assembly, it must be held to 
be directory only.’’ 

It is entirely clear that section 17 cannot be treated as a mere guide 
to the action of the general assembly in order to the more full enlight- 
enment of the members in the performance of their duties, or as a 
check upon them, as the signing of a bill by the presiding officer in no 
substantial way affects the action of the members, or relates to the 
passage of the bill through either body. The members, as such, have 
performed every duty regarding a bill prior to the time when the duty 
of signing by the presiding officers may be performed. This signing 
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in open session naay, incidentally, serve to fix the atteni ion of momboi's 
to the bill being signed, but it has a much more important purpose. It 
authenticates a bill, and affords a sure means of identification. No 
official copy is required of a bill introduced, nor is it required to be 
copied on the journal, and a legal standard of comparison is wanting. 
The signatures of the presiding officers, therefore, furnish the evi- 
dence that that which the journals show, by title and number, passed 
the general assembly, is this identical measure. The act thus aulhenli- 
cated is to be given the force of law, is to be treated as such, and to 
prove itself upon inspection; and this verification by the officers 
designated by the constitution is the conclusive evidence to the secre- 
tary of state that the act so signed is a law, and entitled to be enrolled 
as such in the office of that officer, and, under his direction, to bo pub- 
lished, duly certified by him, for the information and guidance of all 
the people of the state. The signing is therefore for the benefit of the 
people in their examination to ascertain what is and what is not law. 
It is apparent that the reasoning which led this court to declare sec- 
tion 16 to be directory does not apply to section 17, and that the cases 
referred to are no authority in the case at bar. 

Were there a provision requiring that all bills introduced should be 
spread at length upon the journal, and were this bill to be found copied 
on the journal of either house, it is probable that, following former 
holdings of this court, resort might be had to that mode of identifica- 
tion. But no such record exists; and reliance upon title, number, and 
designation, for identification of contents, would, we think, be inad- 
missible. 

At the trial, the state librarian was offered by the relator as a wit- 
ness, and it was proposed by the testimony of this witness to identify a 
copy which it was claimed had been deposited in the state library, in 
compliance with section 59, Rev.St., and thus supply proof of the con- 
tents of the bill. That is to say, the court was asked to take the copy 
thus proffered from the state library, and, by making in it the changes 
which the journals of the two houses show were made while the bill 
was pending, make up a completed bill, and declare it law. The testi- 
mony is believed not to be competent. It was an effort to introduce 
parol proof, and, in effect, to try the validity of a law upon the testi- 
mony of witnesses. The section referred to requires that the clerk of 
each house shall deliver to the printer, for his use in printing, all of 
the papers and documents laid before the branch of which he is 
clerk, which are ordered by such branch to be printed; and the printer 
shall immediately print 240 copies thereof, of which number each of 
the executive officers shall receive 1 and the state librarian 5, which 
he shall preserve. Upon whom devolves the duty of delivering these 
copies is left to inference. No provision is made for their certification 
as true copies, nor for special care in their safekeeping, nor for per-, 
petuation of evidence of contents by a record of them. The librarian 
is required to simply preserve the copies which he receives, — a duty 
which attaches to all books and pamphlets of which he has the care, 
He is not required to mahe copies for use elsewhere, nor is provision 
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made for a certificate of any kind, or for any mode of authenticating 
them. Yet, if this be competent testimony, the occasion for its intro- 
duction may arise as well in any court in the remotest county in the 
state as in this court. Copies deposited in the library furnish a con- 
venient source of information to any persons interested in pending 
legislation; but it cannot be that the legislature intended that a copy 
of a bill found in the state library should be treated as a record of a 
law, or as taking the place of the signatures of the presiding officers, 
and it is apparent that the admission in evidence of the testimony pro- 
posed would establish a precedent of a loose and most dangerous char- 
acter. The effect of a resort to parol proof to establish the validity of 
a law was fully considered in State v. Smith, 44 Ohio St. 348, 7 N.E. 
447, and it is not necessary to do more here than refer to that case. 

Whether a provision imperative in its terms should be treated as di- 
rectory or as mandatory has been held to be a matter of expediency, 
though Judge Cooley, in his work on Constitutional Limitations, ob- 
serves that “courts tread upon very dangerous ground when they ven- 
ture to apply the rules which distinguish directory and mandatory 
statutes to the provision of a constitution.” Another author says that 
“the question is in the main governed by considerations of convenience 
and justice.” Giving effect to the more liberal view, it may be said 
that if no advantage would be lost, or right destroyed, or benefit 
sacrificed either to the public or to an individual by such a holdmg, 
the provision might be regarded as directory; or, if less injury would 
result by disregarding than by enforcing the provision according to its 
letter, then it could with propriety be treated as directory merely. 
But if the lax rule would tend to the injury of the public, or, if applied 
to the facts of a given case, (though possibly conducive to good results 
in that special instance,) would introduce a dangerous precedent, then, 
especially as to constitutional provisions, should a court be reluctant 
to depart from the letter of the constitution. Cooley, Const.Lim. 93; 
Maxw.Int.St. 452; State v. Covington, 29 Ohio St. 117. 

In the light of these considerations, we inquire whether section IV, 
before quoted, should be regarded, in this case, as merely directory, or 
as embodying a positive requirement. And this is the practical ques- 
tion: Where a bill has received the sanction of a majority of each 
house of the general assembly, but has not been signed by the presid- 
ing officer of either house, or filed in the office of the secretary of 
state in the regular course of procedure, or enrolled there, or published 
among the authorized laws, can it be treated as a law by the courts? 
We are reluctantly led to the conclusion that it cannot. The advan- 
tages to be derived by a recognition of this bill as a law, would, we 
think, be far outweighed by the perils which might follow the estab- 
lishment of so dangerous a precedent. As applied to this case, the re- 
sult of this holding but postpones, in all probability, to the meeting of 
another assembly, the accomplishment of the object sought. Nor will 
this view necessarily work irreparable inconvenience, as applied to any 
class of legislation. In a case where the subject-matter of a bill thus 
defeated is vital to the public business of the state, the authority of 
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the governor to call together the general assembly, and give oppo)'- 
tunity for all needed requirements to be observed, is ample. On I he 
other hand, the importance of furnishing to the people sources of in- 
formation, certain in their character and convenient of access, as to 
what is and what is not law, is obvious. All are presumed to know the 
law, and it is of great interest to each citizen, as well as to the public 
officer, that there be some authentic record to which he may resort 
to ascertain certainly and definitely what laws are enacted by the 
legislature, what control him in the daily transactions of business, and 
of what, at his peril, he is bound to take notice. Whatever conduces 
to certainty in this regard, therefore, is of great moment to every per- 
son in the state, and no rule of construction would be wise which 
leaves so important a matter in doubt or confusion. 

It is urged that to give controlling effect to section 17 would be to 
clothe the presiding officers of the general assembly with a veto pow- 
er, and such a result cannot have been intended by the convention 
which framed the constitution. Certainly that body did not so intend, 
but we think the result proved is not likely to follow. Our attention 
is called to the case of Leavenworth v. Higginbotham, 17 Kan. 62. In 
that case the bill in question was passed, signed by the governor, and 
published more than 11 years prior to the decision, and all depart- 
ments of the state government had held it valid, though it lacked the 
signature of the presiding officer of the senate. The court decided 
that “the bill should be held to be valid, although it may not have the 
signature of the presiding officer of the senate affixed to it.” In the 
opinion, prominence is given to a consideration of the suggested dan- 
gers which would follow if the signatures of the presiding officers were 
deemed essential. Whatever significance should be attached to this 
consideration in the newer states, we are impressed that, as applied to 
this state, the danger is more fancied than real. Section 17 has been 
in force, as a constitutional requirement, since the formation of the 
state, and this is the first instance, so far as we are advised, in which 
there has been a failure to observe it. If any has occurred, the learned 
counsel has omitted to caU attention to it. However, the obvious an- 
swer to this objection is that confidence must be reposed somewhere. 
It is not to be presumed that men selected to fill places of such high 
trust will intentionally violate the constitution, and prove false to their 
oaths. 

Cottrell V. State, 9 Neb. 125, 1 N.W. 1008, is cited. In that case a 
like provision was held to be directory. Maxwell, C. J., in the opinion 
says: “The signature of a presiding officer to a bill is a mere certificate 
to the governor that it has passed the requisite number of readings, 
and been adopted by the constitutional majority of the house over 
which he presides. The vote upon the passage of the bill must be de- 
termined from the journal of the respective houses. And when it ap- 
pears from the journals that a bill has passed by the requisite ma- 
jority, and has been approved by the governor, the failure of the pre- 
siding officer to affix his signature thereto will not invalidate the act. 



Sec. 7 


Place of the Executive 


325 


as it will be presumed that the governor had sufficient evidence before 
him of the passage of the bill at the time he approved the same.” 

It appears that all due formalities had been observed as regards the 
act, save only the signature of the presiding officer of the senate. 
It had the governor’s signature, was duly enrolled in the office of the 
secretary of state, and it had been in force for years. The governor’s 
signature apparently served, not only as showing his official assent to 
the measure, but as authenticating the bill itself. In this state the 
governor takes no part in the approval or authentication of laws. 
There are other notable differences between these cases and the case 
at bar. If a case were presented where a bill, lacking only the signa- 
ture of the presiding officer of one house, had been enrolled by the 
secretary of state, published as a law, and recognized as such by all 
other branches of the state government, and acquiesced in for years, a 
different question would be before us. 

The two cases referred to are the only authorities we have noticed 
which appear to sustain the relator’s claim, and we think, when duly 
considered, they fail to do so. On the other hand, the positions hereto- 
fore assumed are believed to be in consonance with the views of text 
writers and with many adjudicated cases. . . . Writ refused. 

NOTE 

Evansville v. State, 118 Ind. 426, 21 N.E. 267 (1888): While article 4, section 25 
of the Indiana constitution reauircs that all bills passed shall be signed by the 
presiding ofScers of botli houses, article 5, section 14 provides that after a return 
of a bill by the governor with objections and after approval by a majority of both 
houses upon reconsideration, the bill "shan be a law.” It was held, therefore, 
that a bill passed over the objections of tlie governor need not again be signed by 
the pi'eslding officers in order to be validly enacted. 


SECTION 7. PLACE OF THE EXECUTIVE IN THE LEGISLA- 

"nVE PROCESS 

LUKENS v. NYE 

Supreme Court of California, 1900. 156 Cal. 408, 105 P. 593. 

Shaw, J. This is an action in mandamus to compel the Controller 
to issue a warrant on the State Treasurer to the plaintiffs for the 
sum of $22,808.15, being the second installment of the amount ap- 
propriated to John Mullan by the act of the Legislature approved 
March 22, 1905 (St.l905, p. 791, c. 592) , in satisfaction of his claim 
against the state. The plaintiffs are his assignees. The act appro- 
priates $45,616.30 in payment of said claim, and declares that “the 
Controller is hereby authorized and directed to di’aw his warrant 
for the said sum and the Treasurer of State is hereby authorized 
and directed to pay the same, and thereupon the said John Mullan 
shall make and deliver unto the Controller a full receipt and release 
of his said claim.” One-half is made payable on January 1, 1906, 
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and one-half on January 1, 1907. The installment due on January 
1, 1906, has been paid. This action is to compel a warrant for the 
remaining one-half. The act exempts the claim from the provisions 
of section 672 of the Political Code, and therefore it is not requii'ed 
to have tlie sanction of the board of examiners. 

The answer of the Controller alleges the following fads in defense: 
Prior to the passage of the act the claim had been assigned to the 
plaintiffs. After the bill had been passed in both houses of the Legis- 
lature, and before its approval, the Governor informed the plaintiffs 
that the amount allowed by the bill was excessive, and that he would 
not approve the same unless the plaintiffs would agree to accept the 
sum of $25,000 in full satisfaction of the claim. Thereupon plaintiffs 
and the Governor agreed that $25,000 was the full amount of the 
claim. An agreement was drawn up providing that, in consideration 
of the sum of $25,000, to be paid in two installments, the first, of 
$22,808.15, to be paid January 1, 1906, and the second, of $2,191.85, 
to be paid on January 1, 1907, the said plaintiffs acknowledged full 
receipt and satisfaction of the claim, and released the state from fur- 
ther liability, claim, and demand therefor, and that if the payments 
were not made on said dates, the agreement should be void. For the 
purpose of inducing the Governor to approve said bill and attach 
his signature thereto, so that it would become a law, plaintiffs signed 
the said agreement and delivered it to the Governor for the benefll 
of the state, and the Governor, relying upon the said agreement, and 
being thereby induced to do so, signed the said bill, whereby it be- 
came a law. The plaintiffs, in pursuance of said agreement, on Janu- 
ary 2, 1906, demanded of the Controller a warrant for the sum of 
$22,808.15, due on that day by the act, and thereupon the Controller, 
for the purpose of carrying out said agreement, and relying thereon, 
and also on the representations of the plaintiffs that they would 
accept the sum of $25,000 in full satisfaction of said claim, issued 
and delivered the said warrant so demanded, and the plaintiffs col- 
lected the same from the Treasurer. The Controller is ready and 
willing to issue a warrant for the remainder of $2,191.85, due under 
the agreement, and has offered the same to the plaintiffs, who refuse 
to accept it. 

A demurrer was sustained to the answer, and judgment passed to 
the plaintiffs as prayed for. The appellant contends, first, that the 
agreement is valid; second, that the plaintiffs, after thereby inducing 
the Governor to sign the appropriation bill in question, are estopped 
to demand any gi’eater sum than the agi’eement provides; and third, 
that under the rules applying in mandamus the lower court, in the 
exercise of a sound discretion, should have refused the writ on the 
ground that the claim for the excess is unjust and inequitable. 

The Governor was without power to take or receive the agreement 
in question, and he could not make it a valid contract. While en- 
gaged in considering bills which have passed both houses of the Legis- 
lature, and which are presented to him for approval or disapproval, 
he is acting in a legislative capacity, and not as an executive. He is 
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for that purpose a part of the legislative department of the state. 
Fowler v. Peirce, 2 Cal. 172; People v. Bowen, 21 N.Y. 521. As an 
executive officer, he is forbidden to exercise any legislative power 
or function except as in the Constitution expressly provided. Article 
3. His powers, as a part of the legislative department, are specifically 
enumerated in the Constitution. When such a bill is presented, “if 
he approves it he shall sign it; but if not he shall return it with his 
objections to the house in which it originated.” If, while the Legis- 
lature is in session, he neglects to return or sign a biU for 10 days, 
Sundays excepted, it becomes a law without his signatm’e. If the 
Legislature adjourns within the 10 days, it does not become a law 
unless, within tlie designated time after such adjournment, he shall 
sign and deposit the same in the office of the Secretary of State. 
Const, art. 4, § 16. When exercising these powers he is a special 
agent with limited powers, and, as in the case of other special agents, 
he can act only in the specified mode, and can exercise only the 
granted powers. If he attempts to exercise them in a different mode, 
or to exercise powers not given, his act will be wholly ineffectual and 
void for any and every purpose. When he goes beyond the limits of 
these powers in the attempt to exercise them, his acts, so far as they 
transcend the powers, are of no force. 

In Ohio the Senate alone attempted to empower a committee to 
investigate the city officers of Cincimiati, a matter not germane to 
the powers or business of the Senate. Holding the committee an 
illegal body the court said: “Whatever inherent power the General 
Assembly in its entirety may possess by virtue of its being the reposi- 
tory of the whole legislative power of the state, we do not think it 
follows as a conclusion that one of its constituent parts must likewise 
possess the same inherent powers. It may be conceded that either 
branch of the Legislature has all such powers as are necessarily im- 
plied in the express grant of powers to it by the Constitution; but, 
under the system of distribution of powers in the American Consti- 
tutions, and especially under the Constitution of Ohio, which is ex- 
plicit in excluding from the legislative department the exercise of 
any power which is not delegated in the Constitution (article 1, § 20) , 
the authority of a single branch of the Legislature to act separately 
must be found in express terms or by necessary implication in tlie 
Constitution. It is clear that the ‘legislative power’ whatever may 
be the extent of that power which is conferred upon the General 
Assembly, is not expressly delegated to a part of the General Assem- 
bly. Nor is it impliedly so delegated. The Constitution explicitly 
grants and defines the separate powers of each branch of the General 
Assembly. . . . The powers of each house are not general and 

subject only to limitation in the Constitution, as is the legislative 
power of the entire General Assembly; but they are specific or enu- 
merated powers, . . . We therefore must look to the enu- 

merated powers alone to determine this question; and it were just 
as sane to claim that either branch of the Legislature might, by it- 
self, enact a law as to claim that by ‘inherent power’ it could inde- 
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pendently exercise any legislative power outside of those spccirically 
designated in the Constitution.” State v. Guilbert, 75 Ohio St. 43, 
78 N.E. 934. 

The same principles apply when the power oJ the Governor as a 
legislative instrumentality is involved. He may act only in the pi’e- 
scribed mode, and may exercise only the powers enumei'atod or nec- 
essarily implied. In the case of a biU containing several items of 
appropriation of money he may approve one or more of them, and 
object to the others. Article 4, § 16. In no other case is he em- 
powered to modify or change the effect of a proposed law, or to do 
anything concerning it except to approve or disapprove it as a whole. 
He cannot participate in the discussions or proceedings of either 
house, except by sending them a veto message when a biU is dis- 
approved. If he approves a proposed bill, his duty requires him to 
sign it as evidence of such approval. This approval, except in the 
single instance stated, must be of the bill as a whole, and without 
qualification. Any attempt on his part to attach to his approval any 
qualification, or to withhold his consent to a part of the law and give 
it to other parts, will either be entirely nugatory and ineffectual, and 
leave the approval absolute, or it will completely nullify the approval 
and operate as a veto of the whole bill. Porter v. Hughes, 4 Ariz, 1, 
•32 Pac. 165; State v. Holder, 76 Miss. 158, 23 South, 643. His ap- 
proval makes such a bill a part of the statute law, next to the Con- 
stitution, the highest manifestation of the will of the people. The 
Governor cannot qualify or change it by any contemporaneous agree- 
ment or contract on behalf of the state vdth persons who are to be 
benefitted by the law, whereby they agree to release to the state a 
part of such benefit. That would be to permit the Governor and the 
persons concerned to make the law to suit themselves without the 
concurrence of the legislative houses. His signature, when it is 
shown to have been attached, is the exclusive and conclusive evidence 
of his unqualified approval, and, the result being law, no evidence, 
nor the judgment of any court, can be allowed to modify or change 
its terms or effect, or prevent or impair its complete operative force. 
The Constitution makes no distinction between a law appropriating 
money to satisfy the claim of a private individual and a law declaring 
the will of the people on any other subject. Its mandate is unalter- 
ably fixed by the words of the biU, made a law' by the final act of 
the Governor, and it is unchangeable except by the power which 
enacted it. “It is a principle in the English law that an act of Parlia- 
ment, delivered in clear and intelligible terms, cannot be questioned, 
or its authority controlled, in any court of justice." 1 Kent’s Com. 
447. And in the United States: “If there be no constitutional objec- 
tion to a statute, it is with u,s as absolute and uncontrollable as laws 
flowing from the sovereign power in any other form of government.” 
Id. 448. . . . 

Affirmed. 
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NOTES 

1. For discussion of varioiis iispccts, of the function of tlie esecutire In the legis- 
lative process, see Dodd, Governor’s Approval of Legislation in Connecticut, 7 N.T. 
TJ.L.Eev. 182 (1020) ; Field, Presentation of Bills to the Governor, 56 Am.L.Rev. 
SOS (1922) ; Reppy, The Power of the Executive to Split an Item of Appi'opriation 
Bill, 4 Tex.L.Rev. 1S2 (1026) ; Eogei-f?, The Power of the President to Sign Bills 
after Congress has Adjourned, 30 Yale L.J. 1 (1920) ; Note, Recall of Bill after 
Submission to Governor, 1 Mich. ,Sec. Supplomeiit to Mich.L.Rev. 62. 

2. For short comprehensive discussion of the functional relationship between the 
legislature and the executive, see Ohamborlaln, “Legislative Processes, National and 
State", (Ch. XV, The President .and Congress, and Oh. XVI, Governor and Legis- 
lature) (1936). 

.3. See supra at p. 211. 

STATE ex rel. MARTIN v. ZIMMERMAN 
Supreme Court of Wisconsin, 1939. 233 Wis. 16, 288 N.W, 454, 

Rosenberry, Chief Justice. Art. VII, sec. 21 of the Wisconsin con- 
stitution provides: “The legislature shall provide by law for the 
speedy publication of all statute laws. . . . And no general law 

shall be in force until published,” 

Sec. 14.29, Wisconsin Stats., provides: 

“The secretary of state shall: 

“(10) Publish proposed constitutional amendments and taws. To 
publish the laws as provided by section 35.64. . . .” 

Sec. 35.64 provides: '^Publication of all laws. Every law shall be 
published in the oflicial state paper immediately after its passage and 
approval, in type not smaller than six point; and until so published 
shall not take effect.” 

Sec. 14.18 provides: 

“Deposit of acts; notice. The governor shall cause aU legislative 
acts which have become laws by his approval or otherwise to be de- 
posited in the office of the secretary of state without delay, and shall 
inform thereof the house in which the respective acts originated.” 

The position of the Secretary of State is that the act deposited with 
him by the Governor as alleged in the petition is not a law because it 
was not constitutionally approved and he is therefore not required to 
publish it for the reason that its publication will be a futile act. This 
contention requires us to consider the meaning of the term “law” as 
used in the constitution and in the statutes with respect to publica- 
tion of acts of the Legislature approved by the Governor, It is ap- 
parent that the word “law” was not used in its broad general sense. 
When so used it is defined as “the aggregate of those rules and prin- 
ciples of conduct which the governing power in a community recog- 
nizes as those which it will enforce or sanction.” State v. Lange 
Canning Co., 1916, 164 Wis. 228, 157 N.W. 777, 780, 160 N.W. 57. 
In that sense an act of the Legislature can never be a law until it. 
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is published as required by the constitution and the statutes. It that 
argument were sound, the Secretary of State could prevent any ad 
of the Legislature from becoming a law by merely refusing to publish 
it. Under the constitution and the statute it is clear that an act of 
the Legislature cannot operate as a law until it has been officially pub- 
lished. Therefore when in Art. VII, sec. 21 of the constitution the 
Legislature is required to pi^ovide for the speedy publication of all 
statute laws, and it is further declared that no general law shall be 
enforced until published, the term “law” is used in a narrower sense. 
It is plain that the term “law" as there used refers to an act of the 
Legislature which has been deposited in the office of tlie Secretary 
of State properly authenticated by the presiding officers of the two 
houses and approved by the Governor to become effective as a rule 
of conduct when published. 

We do not need to consider in this case acts of the Legislature 
which become laws otherwise than by the approval of the Governor 
for the Governor in this case approved the act in part and the part 
approved thereby became a “law” within the meaning of that term 
as used in Art. V, sec. 10 of the constitution. When an act so ap- 
proved reaches the office of the Secretary of State, the Legislature 
has commanded that he immediately publish it. Upon its publication 
unless otherwise provided, it then becomes a law in the broad sense 
of prescribing a rule of conduct. Neither the constitution nor the 
laws enacted pursuant thereto confer upon the Secretary of State 
any discretion with respect to what he shall do with an act which 
reaches his office in the manner prescribed by law and in the form 
of law. No discretionary power to pass upon the constitutionality 
of acts so authenticated and deposited with him can be inferred. The 
statute is mandatory and imposes upon him the duty to publish which 
is a purely ministerial function. 

The constitution prescribes and defines the powers of the legisla- 
tive and executive departments of the government and all officers in 
the discharge of their functions are imder an obligation to comply 
with its requirements. The Secretary of State is not vested by virtue 
of his office with the power of interpreting the constitution for other 
officers in the discharge of their duties. When the Secretary of State 
refuses to perform a duty imposed upon him by law on the ground 
that some other official has not performed his duty in accordance 
with the provisions of the constitution, he acts judicially and exercises 
a power not conferred upon him. 

The whdle governmental process would be thrown into utter con- 
fusion if ministerial officers in one department in the absence of leg- 
islative authority assumed to exercise the power to pass upon the 
validity and constitutionality of the acts of officers of co-ordinate de- 
partments of government. If one ministerial officer or one officer 
in the performance of a ministerial duty may constitute himself a 
tribunal to pass upon the acts of other officers, such power might 
be assumed by all officers and the governmental process would be 
brought to a halt. 
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Upon the oral argument it was ably contended on behalf of the 
Secretary of State that the power of the Secretary of State was 
limited to determining whether the procedural steps prescribed by 
the constitution had iDeen followed and it was not to be supposed 
that the Secretary of State had power to pass upon the vali^ty of 
acts because they violated what may be referred to as substantive 
provisions of the constitution. An act of the Legislature which is 
not authorized by the constitution is no more a law than an act which 
has not been properly adopted because the necessary procedural steps 
have not been followed. In either event no effective law results. 
This Court has said with respect to an unconstitutional law that the 
matter stands as if the law had not been passed. Bonnett v. Vallier, 
1908, 136 Wis. 193, 116 N.W. 885, 17 L.R.A.,N.S., 486, 128 Am.St.Rep. 
1061. While the present incumbent of the office disclaims any such 
power, if the power he does claim is vested in him, his successors 
in office would have a perfectly logical right to proceed the whole 
way and assume the power to pass upon validity of the acts of the 
Legislatm.-’e upon substantive as well as procedural grounds. Despite 
the ingenious argument made with respect to limiting the discretion- 
ary power of the Secretary of State to procedural matters, we see 
no logical ground upon which such a distinction may be based, K 
the act is invalid for any constitutional reason it is no law and the 
publication of an act which is enacted in violation of the substantive 
provisions of the constitution is just as futile an act as the publica- 
tion of one passed in violation of procedural requirements. . , . 

Let the writ issue. 


WALTER P. ARMSTRONG, UNSOLVED PROBLEMS 
OF LEADERSHIP AND POWERS. 

A Review of Binkley, President and Congress. 

33 A.B.A.Jour. 417, 418-419, 420 et seq. (1947). 


Seven Presidents Who Tried to Furnish Leadership for Legislation 

Throughout our entire history there have been but seven Presidents 
who attempted with any degree of success to furnish Presidential lead- 
ership for Congressional legislation. Of these Thomas Jefferson, 
Andrew Jackson, James K. Polk, Woodrow Wilson and Franklin D. 
Roosevelt were Democrats, and William McKinley and Theodore 
Roosevelt, Republicans. 

Jefferson, not only the leader but the creator of his party, placed his 
lieutenants in key positions in both Houses, and with their aid and by 
personal influence (his enemies called it intrigue) directed the course 
of legislation. 

The concept of Andrew Jackson that the Presidential office was a 
basis for influencing Congress was entirely different from that of Jef- 
ferson. Jackson’s election had marked the end of an era. His pre- 
decessors had been nominated by a Congressional causus and two 
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had been elected by the House of Representatives. Jackson, however, 
owed neither his nomination nor election to Congress. Hi.s firm convic- 
tion was that he was the first popularly elected President and “bore 
a mandate fresh from the hands of the 'sovereign' people.” Satisfied 
that he alone represented the whole Nation, he abandoned the secret 
influence of Jefferson and obtained results by appealing to the people 
over the heads of the Congress. 

James K. Polk, Whig and abolitionist historians to the contrary not- 
withstandmg®, was another “strong” President. He is placed among 
presidential leaders of Congress rather because of his publicly ex- 
pressed belief in the principle^ than because of his own conduct; liis 
usual procedure was to present Congress with a fait accompli. 

Woodrow Wilson’s Enthusiasm for the British 
Parliamentary System 

Woodrow Wilson was the first President thoroughly to explore all 
the theoretical implications and empirical advantages of Presidential 
leadership of Congress. Long before his election he had not only shown 
his enthusiasm for the British parliamentary system but had indicated 
his view that the President, like the Prime Minster, was cast for a 
■double role — head of the government and party leader. As he put it, 
“the President cannot escape being the leader of his party except by in- 
capacity and lack of personal force . . . The whole art of states- 

menship is the art of bringing the several parts of government into 
effective cooperation . . . The President is at liberty, both in 

law and conscience, to be as big a man as he can.” . . . 

. . . Dr. Binkley merely comments: “In any case, whatever its 

merits, a parliamentary system is out of the question in the United 
States in the foreseeable future.” (page 266) Certainly no one can 
predict when any Constitutional change will come; nor does any seem 
in immediate prospect. 

Indications of Trends for Effective Integration 

There are, however, indicia not only that our flunking on this subject 
has undergone a change but that there is a discernible trend in favor 
of effective integration of the Executive and Congress. Moreover, the 
course the change will take, when it does come, is adumbrated. Not 
only the right but the duty of the President to act as a part of the 
legislature in recommending measures and using his veto® are clearly 
established. 

« “The impartial verdict of history" is not always impartial. Some historians 
ai’e like that stout old Tory, Dr, Samuel Johnson, who ‘'took care that the Whig 
Dogs shonld not have the best of it”. An Essay on Johnson, hy Arthur Murphy, 
page 379, 

3 Polk first clearly stated the distinction between the function of a President as 
Chief Executive and as party leader. 

[Footnotes dr-7 are omitted. Ed.] 

8 This view was of slow growth. There was introduced a resolution Impeaching 
John Tyler which had for its basis his veto of a tariff measure when there was no 
Gonstitutlonal objection to it. 
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Jackson’s mandate-from-the-people theory, revived and popularized 
by the two Roosevelts, has gained general acceptance; indeed, it is 
likely that any President who in the future fails to take the lead in 
introducing and forwarding a legislative program will be deemed to 
have abdicated one of his most important functions. 

There has been no comparable development in Congress. While the 
LaFollette-Monroney Act® has partly reorganized and should streng- 
then Congress it by no means implements it for national leadership. 
Indeed, in the House, where localism so frequently determines the 
membership, it is difficult to see how national leaders, independent of 
the President, can emerge. 

Current Proposals to Make Presidential Leadership Effective 

The purpose of recent legislative proposals is to make effective, not to 
supplant, Presidential leadership. The Kefauver Resolution^® would 
take the first step by providing for a question period during which cab- 
inet members would confer with Congress. It is difficult to see how 
there can be any objection to this save on the part of those intransi- 
geants who are opposed to anything — however innocuous — ^that re- 
motely resembles the parliamentary system. 

The Fulbright Amendment*- tentatively offers a solution. Under 
it the Constitution woiUd provide for concurrent terms of six years 


9 Legislative Reorganization Act of 1946, Chapter 753, Public Law 601, 79th 
Congress 2n(l Session, Of. “The Legislative Reorganization Act of 1946”, by 
Charles W. Shull; Temple Law Quarterly, January 1947. Vol. XX — No. 23, page 
375. For a penetrating discussion of the LaPollette-Monroney Act (commenting 
not only on Its provisions but on its omissions) see the chapter titled “Postscript” 
in George B. Galloway's Congress at the Crossroads, Thomas Y. Crowell Co., New 
York, 1948. 

19 Now House Resolution 37 of 80th Congress 1st Session. For a discussion by 
Representative Kefauver and others sec Congressional Record, March 27, 1040, page 
1808 et seq., and March 28, page A 1413. Cf. The Kefauver Resolution, by Arm- 
strong, American Bar Association Journal, June 1944, Vol. 30, page 326. 

ii Senate Joint Resolution 29 of 80th Congress 1st Session. The Committee on 
the Judiciary has not yet held hearings on the proposed amendment and therefore 
there has been no debate on the Floor. Senator J. S. Fulbright in a personal letter 
to the reviewer writes: “Generally speaking, my thesis has been that in the early 
days of this country, when we were not playing a part in international affairs of any 
great importance, it was tolerable to have the rivalry between the Executive and 
Legislative branches which is inherent in our system and non-action rarely led to 
any great disaster. However, with the assumption of obligations in the internation- 
al field, it .seems to me that some machinery should be worked out In which there is 
greater coordination between the Executive and Legislative branches. In other 
words, there i.s a pressing necessity that decisions on these problems be made 
promptly and positively.” The Resolution in lull is: 

“JOINT RESOLUTION 

“Proposing an amendment to the Constitution of the United States relative to the 
election and terms of oflice of President, Vice President, and Members of 
Congress. 

“Resolved by the Senate and House of Representatives of the United Stales of 
America in Congress assembled (two-thirds of each I-Iouse concurring therein), That 
the following article is hereby proposed as an amendment to the Constitution of 
the United States, which shall be valid to all intents and purposes as a part of the 
Constitution when ratified by conventions in the several States, as provided in 
the Constitution: 
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for the President, Senators and Representatives, with power in the 
President (hy Executive Order) and in Congress (by concurrent Reso- 
lution) to terminate all incumbencies by ordering a now Presidential 
and Congressional election. One obvious objection to this plan seems 
to be that under it the issue sought to be submitted to the people would 
not necessarily be decided. So many sectional, local and personal 
factors enter into the election of Representatives and even Senators 
that it is conceivable that the people might return the same Congress 
and the same President. There is at least this possibility so long as the 
President and Congress depend not upon one another taut upon the 
people for their election.’'^ 


“‘Article — 

" ‘Section 1. The Congress by concurrent resolution or the President by Executive 
order shall have power to provide from time to time that an election shall be held 
in the several States for the purpose of choosing a President and Vice l-’resident, 
Senators, and Representatives In Congress, for the terms hereinafter specifled. Such 
election shall be held on the first Tuesday which occurs more than ninety days after 
the date of passage of such concurrent resolution or the promulgation of such Execu- 
tive oi'der. 

“ 'Sec. 2. If no election under section 1 shall have been called before the date 
scheduled for the Presidential election next following the date of tlie ratiAcation of 
this ai-ticle, a President, Vice President, two Senators from each State, and Repre- 
sentatives In Congress shall then be chosen. The terms of the President and 
Vice President and of all Senators and Representatives in Congress holding oAico 
on the date of such election shall end on the fortieth day following such election and 
the terms of the persons chosen shall then begin and continue foi’ n period of 
six years unless earlier terminated by an election held as speclAed in section 1. 

“ ‘Sec. 3. A new election for the purpose of choosing a President and Vico 
President, two Senators from each State, and Representatives in Congress sliall au- 
tomatically he held six years after the date of the election last preceding In the 
event that no call for an earlier election shall have been Issued by the President 
or Congress under section 1,' ” 

This plan differs from that of Thomas K. Elnletter in Can Representative Gov- 
ernment do the Job?, 1945, in that Mr. Einletter proposes that only the President 
he given the right to dissolve Congress and call a general election. 

13 The failure of Wilson’s appeal for a Democratic Congress and of Franklin D. 
Roosevelt's “purges" are significant. The reaction of the electorates to the attempt 
to purge indicated not so much opposition to the President’s general policy as re- 
sentment at what was felt to be his interference In local affairs. For a challenging 
comparison of the presidential with the parliamentary system see the chapter titled; 
“The President and Congress" in The American Presidency, an Interpretation, by 
Harold J. Laski (Harper & Brothers, New York, 1940). For a succinct exposition and 
analysis of the present methods of communication between the Executive and Con- 
gress and of proposed changes see the chapter titled “Degislatlve-Executive Liaison” 
in George B. Galloway’s Congress at the Crossroads, Thomas Y. Crowell Co., New 
York, 1946. Mr. Galloway was staff director for the LaFollette-Monroney committee. 

Of. The President, Congress, and I/eglsIation, by Lawrence H. Chamberlain, Co- 
lumbia University Press, New York, 1946; The President, Office and Powers: His- 
tory and Analysis of Practice and Opinion, by Edward S. Corwin, New York Uni- 
versity Press, New York, 1940; Big Democracy, by Paul H. Appleby, Alfred A. 
Knopf, New York, 1945; A New Constitution Now, by Henry Hazlitt, 1942; The 
Need for Constitutional Reform, by W. Y. Elliott, 1935 ; The Business of Congress, 
by Samuel W. McCall, 1911 ; A New Constitution for a New America, by William 
Macdonald, 1921 ; The Republic, by Charles A. Beard, New York, the Viking Press, 
1943; Congress at the Crossroads, hy George B. Galloway, Thomas Y. Crowell 
Co., New York, 1046; The Presidency and the Crisis: Powers of the Office From 
the Invasion of Poland to Pearl Harbor, by Louis William Koenig, King’s Crown 
Press, New York, 1944 ; U. S, Congress . . . House , . . Commlltee on the 
Judiciary . . . Amending the Second War Powers Act, 1942, as Amended 

, . , Report. (To accompany H.R. 4780.) 79th Congress 1st Session, House 

Report 12S2, D. S. Government Printing Office, Washington, 1945 ; U. S. President’s 
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Whatever may be the answer, cind whether we are yet a sufficiently 
homogeneous people to agree upon any answer, here is a problem that 
must eventually be solved. Its solution is one of the major tasks of 
American statecraft. 


CommittGe on Adminlstratiye Management Submitted to the President and to 
Congress in accordance with Public Law No. 739, 74th Congress 2nd Session, U. S. 
Oovernment Printing Office, Washington, 1937, Louis Brownlow, Chairman ; Uni- 
versity of Chicago Hound Table; Congress and the President, a radio discussion 
by Everett Dirksen, Walter Johnson and Estes Kefauver, January 20, 1946; This 
is Congress, by Eoland Young, 2iid ed., Allred A. Knopf, New York, 1944 ; Strength- 
ening the Congress, by Robert Heller, National Planning Association, Washington, 
1946, See also reviews of the last two of the above books, by Armstrong In Ameri- 
can Bar Association Journal, April 1945; Vol. 31, page 188. 

NOTE. 

On parliamentary law and its relation to legislative procedure, see; Tilson, “Par- 
liamentary Law in Shaping Legislation”, 15 ConmB.J. 61 (1941); Tilson, "Par- 
liamentary Law and Procedure” (1935). 



Chapter 3 

TYPES OF STATUTES 
SECTION 1. DIRECT LEGISLATION 
STATE V. HOWELL. 

Supreme Court of Washington, 1019. 107 Wash. 167, ISl P. 920. 

Chadwick, C. J. At the general election held in 1912, the people of 
the state of Washington adopted as a principle of government the pow- 
er to initiate laws and to review at the bar of popular opinion all acts, 
bills, or laws passed by the legislature of the state of Washington. 

The right so to do is emphasized as a power reserved, and the terms 
of the amendment imply in the strongest possible way that the inten- 
tion of the people was to reserve a right to review every act of the 
legislature which might affect the people in their civO rights or limit 
or extend their political liberties; for they wrote an exception, saying 
that a referendum may be ordered in all cases, ‘‘except such .laws as 
may be necessary for the immediate preservation of the public peace, 
heedth or safety, support of the state government and its existing public 
institutions.” Amendment 7, art. 11, Sec. 1. The writing of an excep- 
tion specifying the things not reserved is an expression, within sound 
rules of construction, of a reservation to pass upon all things not so 
specified. 

The court, in passing directly upon the amendment, and in other 
cases arising under city charters, has held firm to the principle of the 
referendum and has consistently refused to limit it by construction. 

In December, 1917, Congress proposed an amendment (Stats, of U. 
S., Sixty-Fifth Congress, 1918, Sess. II, Ch. 212, p. 1050) to the Federal 
constitution, providing that: 

‘‘Section 1. After one year from the ratification of this article the 
manufacture, sale, or transportation of intoxicating liquors within, 
the importation thereof into, or the exportation thereof from the 
United States and all territory subject to the jurisdiction thereof for 
beverage pimposes is hereby prohibited. 

‘‘Sec. 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

‘‘Sec. 3. This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by the legislatures of the 
several States, as provided in the Constitution, within seven years from 
the date of the submission hereof to the States by the Congress.” . . . 

This amendment was submitted to, and ratified by, the legislature of 
the state of Washington by joint resolution passed January 13, 1919. 
On March 20, 1919, relator tendered a petition for a referendum to the 
respondent secretary of state; he asked that it be filed and a ballot 
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title be supplied. Respondent refused to receive it upon the grounds, 
(a) that the amendment, having been adopted by a joint resolution 
and not by an act, bill or law, was not within the terms of the seventh 
amendment; and (b) that it was not a subject for referendum under 
article V of the Constitution of the United States. 

Addressing ourselves to the first contention of the respondent. Is the 
resolution an act, bill or law, within the meaning of those terms as 
employed in our constitution; whether the people intended an act, bill, 
or law to be statute enacted by the legislature, or whether they meant 
action by the legislature which affected them as law? . . . 

It is well known that the power of the referendum was asserted, not 
because the people had a willful or perverse desire to exercise the 
legislative function directly, but because they had become impressed 
with a profound conviction that the legislature had ceased to be respon- 
sive to the popular will. They endeavored to, and did unless we attach 
ourselves to words and words alone, reject the idea upon which the 
referendum is founded and blind ourselves to the great political move- 
ment that culminated in the seventh amendment — make reservation of 
the power to refer every act of the legislature with only certain enum- 
erated exceptions. 

Guided by these considerations, we are satisfied that the people used 
the words “act, bill or law” in no restricted sense, but in a sense com- 
mensurate with the political evil they sought to cure. 

And why should not the amendment be a law within the meaning of 
the seventh amendment? No reason is assigned other than that “law” 
as there used is synonymous with “bill” or “act.” We may well argue 
and be within sound rules that, if the people had so intended, they 
would not have used the word "law” at all, as was done in the state of 
Oregon. We can conceive of no more sweeping law than the proposed 
amendment. Certainly no amendment has ever been proposed that 
goes deeper into the vitals of the American idea of government. It sur- 
renders pro tanto the sovereignty of the state, gives to the Federal 
government a right to enact laws and to enforce them through the 
Federal courts, and it will deny the citizen the protection of some of 
those guarantees that we have written out of the travail of time into 
our own Bill of Rights. Upon construction, we hold that the amend- 
ment to the constitution of the United States is a law within the mean- 
ing of the seventh amendment, and is subject to referendum. 

But it is contended that, whereas the legislature ratified the amend- 
ment by joint resolution instead of by act of bill as it might have done, 
the resolution being not to nomine an act, bill or law, is not subject to 
a referendum. This argument defeats itself, for if we are to be literal 
and exact in terminology and so insistent upon “scholastic interpreta- 
tion” as to atoit this premise, we must hold that the legislature had no 
power to ratify the amendment except by act or bill, for we find no 
power granted in the constitution to that body to act in matters legis- 
lative other than by act or bill. 


Read & MacDokald U.C.B.Leg.— 22 
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This reasoning would lead to two consequences, equally obsurd: Ei- 
ther the amendment being ratified by resolution, the act of ratification 
is void as a thing done in a manner not provided; or, if sustained, wouid 
permit the legislature to defeat the power of referendum by acting, in 
matters purely legislative, by resolution instead of by bill. The latter 
is the consequence in the instant case, if the argument of tho learned 
Attorney General is to be sustained. But we are not put to the ex- 
tremity of holding that the legislature may not, in matters of ratifica- 
tion, act by resolution for there is a high road of reason loading down 
to a true result 

The contention that a resolution, although it may have the force 
and consequence of a formal legislative enactment and affect the people 
in their civil and political rights, cannol be referred arises from a mis- 
conception of the term. This case sounds in fundamentals, not in 
definitions. It is not the resolution, but the act of the legislature in 
adopting it that is to be referred. A resolution, like all acts of the 
legislature, is to be measured by the end accomplished. It is true that 
we have no provision in our constitution providing for the passage of 
resolutions, even in the formal matters in which the legislature has 
throughout the entire history of our territory and state been wont to 
act, but it is just as evident that there is no limitation upon the power 
of the legislature to act by resolution. 

The constitutions of some of the states and the constitution of the 
United States (section 7, article 1) permit or recognize the practice 
of acting by resolution, and some of them limit its uses. It has been 
held, if the constitution is silent, as ours is, that legislation cannot be 
effected by that method. Boyers v. Crane, 1 W.Va. 176; State ex rel. 
Attorney General v. Kinney, 56 Ohio St. 721, 47 N.E. 569; Barry v. 
Viall, 12 R.I. 18. 

And were we considering a matter involving private right arising 
in or out of the laws of this state, we could not question the authorities 
just cited; but they are not applicable for the reason that the authority 
to act in the matter of a proposed amendment to the constitution of 
the United States does not arise in or out of the constitution of the 
state, hut arises out of the Federal constitution, and any act, whether 
it be by resolution or by bill, on the part of the state legislature must 
be held to be a sufficient expression of the legislative will imless Con- 
gress itself challenges the method or manner of its adoption. It is 
upon this principle that the supreme court of the United States has 
held that the question whether the referendum does violence to the 
constitution of the United States is non-justiciable, holding 'that the 
question whether it deprives the government of a state of its repre- 
sentative character, thus violating the guarantee of a republican form 
Of government, is a question for Congress and not for the courts. The 
power to question the manner of adoption being in Congress and not 
in the courts, the contention that the legislature had no power to act 
by resolution is non-justiciable; but this holding does not foreclose an 
inquiry as to the legislative character of the thing done. . 

'■ ' Eead & MAoDoirAi,D U.O.B.LflSQ. 
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The final and, as we believe, the principal ground of opposition is that 
the amendment, being submitted under article V of the constitution of 
the United States, is a Federal question in the sense that stale laws and 
state constitutions have no bearing upon or relation to the issue. 

It is argued that, inasmuch as article V of the constitution of the 
United States provides that a proposed amendment “shall be valid to 
all intents and purposes, as part of this constitution, when ratified by 
the Legislatures of three-fourths of the several states, or by con- 
ventions in Ihree-foui’ths thereof,” etc., the people have hitherto fixed 
the manner and form of ratification, against which the reserved power 
of the people of a sovereign slate may not prevail. If we are to stand 
upon the word "legislatures,” if that word, and that alone, is the Alpha 
and Omega of our inquiry, it follows that the controversy is at an end, 
but we arc cited to no instances where a great question involving the 
political rights of a people have been met by such technical recourse — 
where any court has so exalted the letter or so debased the spirit of the 
law. . 

It may be set down as a truism that the Congress of the United 
States has no concern of the manner in which the people of the several 
states pass upon the proposed amendment. It is the act of ratification 
or rejection by the legislative power in a state, and not the manner of 
doing, that makes for the result to be accomplished. 

It may be true that it might have been provided that amendments 
could be made directly by Congress, and the submission of amendments 
for ratification or rejection by the legislatures of the several states at 
all was a matter of grace upon the part of the whole people when the 
constitution was adopted, but we would incline to the opinion that the 
right to pass upon proposed amendments should be treated as a res- 
ervation in the several states of the right to express their legislative 
will in the manner in which they had then provided or might there- 
after provide and, when so regarded, as a compact between the states 
and the Federal government. 

It is provided in the Federal constitution that proposed amendments 
shall be ratified by the legislatures of the states or by conventions 
assembled for the purpose of considering them. It cannot be urged 
successfully that the framers of the constitution used the words “legis- 
latures” and “conventions” as terms describing then present institu- 
tions, for it is well known that, at the time the constitution was adopted, 
some of the states did not have legislative assemblies. 

Article V can mean no more than this: that no amendment shall be 
adopted unless it is sanctioned by the supreme legislative power of a 
sufficient number of the commonwealths, whether such ratification be 
by legislative assembly, convention, or such other method as might 
thereafter be adopted by the people in the several states. 

If we hold that the words "legislatures” and “conventions” do not 
control the plain purpose and spirit of article V — ^that is, that the people 
shall pass upon a proposed amendment by their representatives, if that 
be the plan provided by them at the time of its submission, or, if not. 
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under such other plan of expressing their will as may not bo offensive 
to the Federal constitution — we are on solid ground. P'or the frainers 
of the constitution had well in mind — ^for they had lived in that lime 
when our political system was being fashioned into concrete form — 
they understood, as we sometimes forget that 

“The theory of our political system is that the ultimate sovereignty 
is in the people, for whom springs all legitimate authority.” Cooley, 
Constitutional Limitations (6th ed.), p. 39. 

Wherefore it may be said that it is the meaning and intent of article 
V that an amendment to the constitution of the United States shall not 
become effective until it has been ratified by the legislative authority of 
a sufficient number of the states, and it should not be held that a 
ratification or rejection by a popular vole under the referendum clause 
of a state constitution would be contrary to the provisions of aiticle V, 
unless it can be said, under sound rules of construction, that the ref- 
erendum is offensive to the constitution of the United States. 

The people of several of the states, having the sovereign right of 
self-goverment, excepting only as they may have yielded that right 
under the constitution of the United States and its amendments, have 
adopted the referendum as a rule of government, and the only objection 
that has ever been urged, or that could have been urged against it, is 
that it violates section 4, article IV of the constitution guaranteeing to 
every state a republican form of government. The supreme court 
of the United States has held that it does not so offend. Pacific States 
Telephone & Telegraph Co. v. Oregon, 223 U.S. 118, 32 S.Ct. 224, 
56 L.Ed. 377. 

The fault of disassociating a word or correlative words from the 
text of a written law and premising a judgment without the wannth of 
spirit of that law may be illustrated. If we are wrong it may well 
be that a state might, and withal unwittingly, put it beyond its power 
to pass upon a proposed amendment to the Federal constitution. If the 
people of this state had, when they adopted the referendum, provided 
for the abolition of our legislative assembly (as they might have done) , 
and had provided that all laws should thereafter be initiated by and 
voted upon by direct vote of the people, or that the legislative functions 
of the state be exercised by a council of three and that all their acts 
should be subject to a referendum at the next succeeding general 
election, it would follow, rmder the theory advanced to defeat a ref- 
erendum in this case, that a proposed amendment could not be either 
ratified or rejected in the state of Washington, for there would be no 
“legislature” or “convention” in the sense in which those terms are 
employed in the Federal constitution. 

Significance is placed on the word “conventions,” it being contended 
that, if the word “legislatures” had been used alone, our argument 
might seem plausible, but the added word “conventions" necessarily 
implies that Congress had in mind a representative body and not legis- 
lative authority; but we are inclined to take a broader view. 
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It was doubtless intended that “legislatures” should mean one thing; 
that is, the legislative authority of the state; and “conventions” 
another thing, an extraordinary representative body convened by and 
in the state for the sole purpose of passing upon the proposed amend- 
ment to the Federal constitution. If it had no other intention in adopt- 
ing the term “legislatures” — in specifying one of the instrumentalities 
for passing upon the proposed amendment — than to express the idea 
of legislative power, of whatever that power consists, then it must be 
deemed to mean all the branches or component parts of that power, 
which have included the qualified voters also if they so desire. Inas- 
much as the constitution was formulated not for a day or a year, but 
for all time, except as amended, we may consider that it contemplated 
the same kinds of state legislative bodies then in existence and known 
to the framers, or any other kinds of legislative bodies that should 
come into existence in the future. 

One of the important ideas governing the framers of the national 
constitution was that amendments to that instrument should be ratified 
by the states as units, recognizing and preserving the integrity and 
sovereignty of the states as parties to the compact creating and continu- 
ing that constitution. Doubtless there was no other idea prevailing in 
providing for adoption of amendments by the “legislatures” or “conven- 
tions” of three-fourths of the states than that. Certainly it was, and 
is, of no concern to the others what sort of legislature any particular 
state has, so long as it conforms to the scheme of a republican form of 
government. 

We have preferred to meet the question upon the plane of broad 
reason, having in mind the spirit and policy of the referendum, but we 
are not without competent authority to prove that the manner or the 
name attached to the legislative power of the state, whether it be a 
representative body or the people themselves, is of no concern to the 
Federal government. . 

Our attention is called to a decision of the supreme court of Oregon 
in Herbring v. Brown, 92 Or. 176, 180 P. 328. The premise of the 
dedsion is that the reserved power of the people is limited to a review 
of “any act of the legislative assembly,” and that the word "act” was 
used having in mind the exercise of the legislative function as outlined 
in the original draft of the state constitution, and that the word “act” 
did not comprehend a joint resolution. 

We have already demonstrated that our constitution is more com- 
prehensive. The decision does not appeal to us for another reason. 
Its basis is fundamentally unsound in that it proceeds upon the theory 
that the right of the people to legislate upon the question rests in the 
antecedent provisions of the state constitution, whereas the right 
comes from the constitution of the United States. 

Other questions were discussed by counsel. We have considered 
them and are agreed that they are not controlling. 

The writ will issue. 
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NOTES 

1. “In the absence of constitutional provisions, however, the courts hiive Kcn- 
erally held invalid the attempts of legislatures to enact statutes the execution of 
which Is made contingent upon statewide popular approval." 41 Yale L.,r. 131i, 
133 (1031). See also supra at p. 222. 

2. Ill Hawke v. Smith No. 1, 253 U.S. 221, 40 S.Ct. 495, G4 L.Ed, 871, 10 A.U.Il. 

1504 (1919), the question was whether a provision of the Ohio constitution extend- 
ing the -referendum to the ratification by the General Assembly of iiroposed aiuond- 
menta to the Federal Constitution was in conflict with Art. V of tiie Constitution 
of the United States. In deciding in the affirmative. Day, J., said: “What did 
the framers of the Constitution mean in requiring ratifleation by ‘Leffislatiiren’ 'I 
That was not a teim of uncertain meaning when incorporated into the ClonstiUition. 
A legislature was then tlie representative body which made the laws of t''e people. 
. . . The argument to support the power of the State to require thi appi'oval 

by the people of the State of ratification of amendments to the Federal Constitu- 
tion through the medium of a referendum re-sts upon the proposition that the 
Federal Constitution requires ratifleation by the legislative action of the States 
through the medium provided at the time of the proposed approval of an amend- 
ment. The argument Is fallacious in this — ratification by a state of a constitutional 
amendment is not an act of legislation, within the proper sense of the word. It is 
but the expression of the assent of the State to a proposed amendment. . . . 

It la true tliat the power to legislate in the enactment of tlie laws of a State is 
derived from tiie people of tlie State. But the power to ratify a proposed amend- 
ment to the Federal Constitution has its source in the Federal CoiisUtution, The 
act of ratification by the State derives its authority from the Federal OonstltiiLion 
to which the State and Its people have alike assented." For a discussion of the 
problem Involved in this case and the principal case see Taft, “Cnn Batifloatiou of 
an Amendment to the Constitution be Made to Depend on a Referendum?” 29 
Yale L.J. 821 (1020). 

3. See Moulton v. Scully, 111 Me. 428, 89 A, 944 (1014), holding tliat the power 
of the state legislature to recommend the removal of a public officer by address 
is unaffected by a constitutional provision which provides that resolutions of the 
legislature are subject to referendum. 


STATE V. OSBORN 

Supreme Court of Arizona, 1914. 16 Ariz. 247, 143 P. 117. 

Per Curiam. This is an action brought to restrain the Secretary 
of State from certifying and causing to be printed on the official ballot 
at the election to be. held on November 3, 1914, an initiated measure 
to create and organize Miami county. The complaint alleges: 

“That the said proposed initiative bill is legally insufficient in this: 
That it purports; and is intended to provide for the division of Gila 
county and to create the county of Miami, and that the said bill has 
no application in any other part of the state, and cannot operate at 
any other time than as provided in the said proposed bill and that 
the same can have no application to any other part of the state and 
cannot operate at any other time, and that it is local and special 
legislation, and is intended to divide a particular county and to cre- 
ate a particular county, without reference to any other counties, or 
to any other time, and that each of the matters and things intended, 
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provided, and proposed to be enacted can be done by general law, and 
that the said proposed initiative bill is in conflict with subdivision 20 
of section 19, of article 4 of the Constitution of the state of Arizona, 
in that it is a special, local law in a ease where a general law can be 
made applicable, and for these reasons the said proposed initiative 
bill is legally insufficient within the scope and meaning of paragraph 
3327 of the Revised Statutes of Arizona.” 

A general demurrer to the complaint was sustained, and, the plain- 
tiff refusing to amend, judgment was rendered in favor of defendant. 
The appeal is from this judgment. 

Paragraph 3327, CivU Code of 1913, provides that: 

“. . . On a showing that any petition is not legally sufficient, 

the court may enjoin the Secretary of State and all other officers 
from certifying or printing on the official ballot for the ensuing elec- 
tion the ballot title and number of the measure or proposed amend- 
ment to the Constitution set forth in such petition. . . . ” 

It is conceded that the petition in this instance is regular in form, 
and is signed by the requisite number of legal voters, the only objec- 
tion to the measure going on the official ballot being that it is special 
legislation, and therefore, when tested by subdivision 20 of section 
19, article 4, of the Constitution, is “legally insufficient.” It is claimed 
that the Secretary of State should look beyond the mere form of 
the petition and into its substance with a view of determining if 
the proposed law is in conflict with the Constitution; that he should 
determine if the measure should be enacted whether it would be a 
valid law or not, and if in his judgment an invalid law, it is his duty 
to refuse to certify it for a place on the official ballot. The Constitu- 
tion makes the petition an indispensably necessary thing and step 
in the process of legislation directly by the people. It is as much so 
as the drawing and introducing of a bill in the legislature by one of 
its members.. Whether the voters in taking this step are acting 
ministerially or in their legislative capacity is immaterial. In either 
event the step is essential, made so by the Constitution and by leg- 
islation. Chapter 1, tit. 22, Civ.Code 1913. 

The government of the state is divided into three separate depart- 
ments, the legislative, the executive, and judicial, and it is provided 
by the Constitution (article 3) that: 

“Such departments shall be separate and distinct, and no one of 
such departments shall exercise the powers properly belonging to 
either of the others.” 

In Allen v. State, 14 Ariz. 458, 130 P. 1114, 44 L.R.A.,N.S„ 468, 
we said: 

“The people did not commit to the legislature the whole law-making 
power of the state, but they especially reserved in themselves the 
power to initiate and defeat legislation by their votes. In this state 
the legislature and the people constitute the law-maldng power.” 

The appellant concedes that the courts are powerless to restrain 
a member of the legislature from introducing any me^psure, valid or ' 
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did, for the reason that the courts cannot interfere with the ac- 
I of the legislative department. What legal warrant has a court 
>njoin the Secretary of State from certifying a measure whether 
id or invalid? Is not the initiative petition also a step in the process 
legislation? For the Secretary of State, or the courts, to assume 
advance the power and right to decide whether the proposed meas- 
* was invalid would be tantamount to claiming the power of life 
d death over every initiated measure by the people. It would limit 
i right of the people to propose only valid laws, whereas the other 
v-making body, the legislature, would go untrammeled as to the 
;al soundness of its measures. Such differentiation of powers is 
pressly prohibited by section 14, article 22, Constitution, which 
ys: 

“Any law which may be enacted by the legislature under this Con- 
itution may be enacted by the people under the initiative. Any law 
hich may not be enacted by the, legislature under this Constitution 
lall not be enacted by the people.” 

This certainly means that the power of the people to legislate is as 
reat as the power of the legislature to legislate, and for the courts 
5 assume a supervision of one of the law-making bodies, and require 
nat measures proposed by it must first receive judicial sanction be- 
ore action by that body, while the other may proceed without let 
)r hindrance, is not in accordance with the letter or spirit of the 
Constitution. 

We conclude, following Oldahoma and Oregon, whose Constitu- 
ions on the initiative are like ours, that the words “legally sufficient” 
is used in paragraph 3327, Civil Code of 1913, mean that the petition 
shall conform with the requirements of the law as to form and sig- 
nature. It is not a legsd petition if not regular in form, and does 
not contain the signatures of legal voters as required. Of course, 
this requires that the petition shall be genuine. If it is fraudulent or 
if the signatures are forged, it is not legally sufficient. " As the court 
said in State v. Olcott, 62 Or. 277, at page 279, 125 P. 303, at page 
304: 

"We are of the opinion that by the term ‘legally sufficient’ the leg- 
islature meant to describe a valid petition, signed by legal voters, and 
complying substantially, not necessarily technically, with the require- 
ments of the law.” 

The petition here attacked is not irregular, but in form conforms 
with the requirements of the law. In ThreadgiU v. Cross, 109 P. 558, 
26 Okl. 403, 138 Am.St.Rep. 964, the court said that the secretary, 
in an action like this one, "may not defend against this proceeding 
by questioning the validity of the proposed amendment.” The last 
court further said; 

“In the procedure for amending the Constitution of this state (the 
same is true as to initiated laws) , which can only be effected by an 
election thereon, it becomes necessary for the people of the state to 
call into their service certain of their executive officers, and require 
4.v,„.v, +„ „oT>frirm certain ministerial duties. If the placing of such 



Sec. 1 


Dieect Legislation 




duties upon such ministerial officers gives in turn to them the right 
and power to question the validity of any or all the amendments pro- 
posed, and to refuse to act when they decide that any such proposed 
measure will be invalid, then the most subordinate ministerial officer 
of the state having any duties to perform in connection with such 
an election may himself do indirectly that which he could not have, 
nor any other citizen of the state have the courts do by proceeding 
instituted for that measure, to wit, pass upon the validity of the pro- 
posed measure and stay the election by a judicial decree, if it be de- 
termined that the proposed measure is invalid.” 

In State ex rel. Cranmer v. Thorson, 9 S.D. 149, 68 N.W. 202, 33 
L.R.A. 582, it was said: 

“Power to amend the Constitution belongs exclusively to the leg- 
islature and electors. It is legislation of the most important char- 
acter. This court has power to determine what such legislation is, 
what the Constitution contains, but not what it should contain. It 
has power to determine what statutory laws exist, and whether or 
not they conflict with the Constitution; but it cannot say what laws 
shall or shall not be enacted. It has the power, and it is its duty, 
whenever the question arises in the usual course of litigation, where- 
in the substantial rights of any actual litigant are involved, to decide 
whether any statute has been legally enacted, or whether any change 
in the Constitution has been legally effected, but it will hardly be 
contended that it can interpose in any case to restrain the enactment 
of an unconstitutional law.” 

Whether or not the proposed law if enacted by the people will be 
a valid exercise of the legislative power reserved by them in their 
fundamental law is not in this case, and, of course, cannot now be 
determined by this court. What we do hold is that the appellant is 
precluded in this proceeding from questioning the constitutionality 
of such proposed law. If the people do enact such proposed law when 
submitted to them at the polls, as well said in Threadgill v. Cross, 
supra: 

“That question can and will be determined only when it is presented 
to this court in the course of litigation by some litigant whose rights 
are involved.” 

In deciding this case, we are not concerned with questions of policy, 
or as to whether it is right and proper that the whole people of the 
state should be permitted to vote on the question of the division o& 
Gila county and the creation of Miami county. The question of policy 
in thus allowing the whole people of the state to vote on what is con- 
cededly a local matter is one that belongs to another department. 
It is for us to declare the law as we find it. 

Judgment affirmed. 


NOTES 

1. Of. state V. Superior Court for Tlmrston County, 92 Wash. 16, 150 P. 82 
'(1010), where a restrictlye injunction was granted enjoining the defendants (the 
initiators of a measure and the Secretary of State) from printing and circulating 
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public expense an Initiative petition while it contained a “dccUu'iii ion of imc- 
es” which the court held not to be a Komiiue preamble but a “more iirfjuiuciil and 
30 statements in support of the proposed nionsvirc”, Tlio court siiiil; 

To establish that ttic procedure questioned is unfair is not suiTiciciit. Any law 
pi’oposecl law may be, and often is, unfair to some. Except wlicu dealing with 
ential morals or fundamental principles, In tlie modern cumplexily of Imnuui 
airs and relations there is little legislation that can be said to l)c entirely fair, 
gislative bodies, whether delegated or indncipals in mass, are not to be stojjpod 
>m exercising the supreme function of malting laws by such considerations. Tlie 
le question novy to be determined is, Ilave they the power? Courts will not con- 
rn themselves with any questions of policy or hardsliip or expediency. Nor will 
ey in any case intervene to hinder or influence the process of legislation in any 
’ its steps. Were it a question of whether a delegated nicmber of legislative body 
! any kind could Introduce to that body a “bill” or law of any kind, no matter how 
rbitrary, how novel, or how foolish, the answer at tlie very outset would unhesi- 
itlngly be tliat no other department of our triune form of government could in any 
■ise intei’pose. We now have a dual system of legislation ; one by a delegated, 
I'Caineral legislature, deliberative, maker of Its own rules of procedure in gonenil ; 
re other by the legal voters of the state in mass. Here we have the question, is the 
roponent of an initiative measure in any sense a legislator? And aueiUavy to that, 
s the filing of a proposed bill or law a legislative stop? A tliird and vital question 
hen arises, Can the courts interfere? 

“As to the first question, we conceive that an initiator of a bill (which means 
he draft of an act or proposed law) is not, under this system of direct legislation, 

X legislator. State v. Olcott, QZ Or. 277, 126 1*. 303. lie is merely given license 
3i- privilege to propose and file a proposed measure. This is a preliminary step in 
.he process of legislating. It may he dispensed with, but it is nevortheloss provided 
for in furthei’lng or ‘facilitating’ the system. He must proceed in conformity with 
the license. The qiiestlon then Is, Are these proponents exercising tins privilege 
legally? In the first place, It must be considered that we have a step or proce- 
dure authorized and granted by law and to be exercised and administered nnder a 
general law authorized by the supreme law, the constitutloii ; not a legislator acting 
in a parliamentary, deliberative body, empowered within certain constitutional lim- 
itations to make its own rules of procedure at the moment, and co-equal with any 
other branch of government. But, it is said, the people in their legislative capacity 
are superior to all other branches of government, the legislative body in. mass, cer- 
tain legal political rights are conferred upon them to be exercised in a prescribed 
manner. These rights must be considered as no greater tlmn the rights of other 
membei's of the legislative body in mass to oppose the proposed measure. It can- 
not be assumed that the right of one legal voter to attempt to obtain the enact- 
ment of a given measure is greater than the right of other legal voters to attempt 
to prevent its passage. All are equal befox-e the law. There is no pi'esumption 
that, because certain legal voters or legislators desii-e and propose certain legis- 
lation upon a certain subject, the same is desired by tlie voters in mass. In fact, it 
Can be assumed as a safe postulate that other members of the voting mass will 
oppose it It is the sole ground of relators here that they are entitled to interfere 
in the matter because they are voters and do oppose the proposed measure, in-espee- 
tive of the merits of the measure and regardless of the reasons for their opposition, 
and that If the proponents of the measure are proceeding in accordance with the 
positive law, tlxeir only recourse is at the polls. This position is sound. This brings 
us to the precise question as to the legality of the procedure of the proponents. 

"The present situation seems In some measure to be an attempt to evade the 
plain provisions of the statute regarding the publication of ai-gumonts and the 
payment of the expense thereof, and the decision in tlie last cited case. Ordinarily 
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the reason for an enactment lies wholly In Its enactment. The existence of n law 
ought to be its own reason. While all preaniWea to tnltiatire legislation would not 
he subject to criticism as mere arguments by the proponents, hut intonclcci to be 
proper declarations of purpose in a proposeci law, we are convinced that the one 
under consideration is ; and that it is not a mere political question nor an exempt 
legislative process, but is regulated by the law, and is subject to Judicial Inter- 
position.” 

2. In State v. Stewart, 53 hlont. 18, IGl P. 300 (1016), In holding an initiated 
statute unconstitutional as to subject matter, tiie court said; ‘‘The people of this 
state, acting as a legislative body, can no more transgress the provisions of the 
state Constitution than can their representatives in the legislative assembly. The 
terms of the Constitution can be changed or modified only In the manner Indicated 
In Article XIX of the Constitution.” 

3. On initiative and referendum generally, see Lobiiigier, "The People’s Law”, 
chapters 27-28 (1000) ; Munroe, “The Initiative, Referendum and Recall” (1912). 


SECTION 2. DECLARATORY LEGISLATION 
PENNSYLVANIA LAWS, 1833 

No. 128, § 6. 

AN ACT 

Relating to last wills and testaments 

Sect. 1. Be it enacted fay the Senate and House of Representatives 
of the Commonwealth of Pennsylvania in General Assembly met. 

Sect. 6. That every will shall be in wi’iting, and unless the person 
making the same shall be prevented by the extremity of his last 
sickness, shall be signed by him at the end thereof, or by some per- 
son in his presence, and by his express direction, and in all cases 
shall be proved by the oaths or afErmations of two or more compe- 
tent witnesses, otherwise such will shall be of no effect. 


PENNSYLVANIA LAWS, 1848 

No. 18 

A SUPPLEMENT 

To an act relating to last wills and testaments, passed the eighth day 
of April, eighteen hundred and thirty-three. 

Section 1. Be it enacted by the Senate and House of Representa- 
tives of the Commonwealth of Pennsylvania in General Assembly 
met, and it is hereby enacted by the authority of the same, That 
every last will and testament heretofore made, or hereafter to be 
made, excepting such as may have been finally adjudicated prior to 
the passage of this act, to which the testator’s name is subscribed, 
by his direction and authority, or to which the testator hath made 
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his mark or cross, shall be deemed and taken to be valid in all re- 
spects: Provided, The other requisites, tmder existing laws, ai’e com- 
plied with. 


GREENOUGH v. GREENOUGH 
Supremo Courb o£ Pennsylvania, 1849. 11 Pa. 480, 51 Am.Dec. 667. 

Error to the District Court of Allegheny. 

Sept. 17. This was an action of ejectment by John against Thomas 
Greenough. It appeared that Elizabeth Greenough died seised of 
the premises, unmarried, without issue, and leaving three brothers 
and a sister. The plaintiff and defendant were brothers of Elizabeth. 
She executed a will on the 17th August, 1840, and died ten days after- 
wards. 

The plaintiff below, relying upon her dying intestate, offered no 
evidence other than the admission of the foregoing facts; denying, 
however, the legal execution of the will. 

The defendant, claiming under the will, examined the subscribing 
witnesses to it, whose material testimony was as follows; — 

Andrew Nicholson, sworn. — I signed this will as a witness. I went 
to her bed-side, and was introduced to Elizabeth Greenough. The 
will was read to her. It is my impression she requested me to sign 
it as a witness; either before or after it was read. She declared it 
to be her last will and testament, after it was read to her. M. B. 
Lowrie also signed it in the presence of the testatrix, and in my pres- 
ence. I saw her make the mark, with the assistance of Lowrie steady- 
ing her hand. She was nervous at the time. The name was written 
by Lowrie, I think; it was there when she made her mark. She was 
feeble, and not able to write. 

Cross-examined. — She was very nervous; her hand shook very 
much. I don’t recollect her asking Lowrie to write her name. It 
would not have been possible for her to write her name. No conver- 
sation about her mark or signature afterwards. She appeared ex- 
hausted — said nothing. She grew worse after the will was signed, 
tin she died. I did not hear her request any person to write her name. 

M. B. Lowrie, sworn. — I wrote this will, under Elizabeth’s direc- 
tion, from her dictation, I read it carefully over, and she assented 
to it, and when I took it to her to sign it, she said she was not able 
and requested me to sign it for her. I did so. Before she subscribed 
her mark, I asked her if she acknowledged this to be her last wiU, 
and if we, myself and another, should sign it as witnesses. She as- 
sented to both, and I then subscribed it as a witness, and Nicholson 
also in my presence. She made her mark to the will in my presence. 
She could write before this, I think, but not at this time. 

Cross-examined. — ^I may have steadied her hand, but she made the 
mark. 
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This will devised the land in controversy to Thomas, the defendant, 
for life, and after his death to be divided among the children of John, 
and others. 

The signature of the will and the mark, described by the subscribing 
witnesses, was in this form. 

her 

Elizabeth X Greenough 
mark. 

The will was admitted to probate, 19th May, 1842. 

The jury was directed pro forma that the will was well proved, and 
good and valid in law, and that the defendant was entitled to their ver- 
dict. The questions of law were reserved. In the opinion subsequent- 
ly delivered by Hepburn, President, the learned judge held that the 
proof of the testatrix expressly directing Lowrie to sign her name to 
the will was insufficient, under the act of 1833, and that the will was 
of no effect under that act, but that the proof of her mark, under the 
act of 1848, was sufficient — the law acting upon the remedy and not 
upon the estate, and so violating no constitutional provision. Judg- 
ment on the verdict for the defendant. 

Gibson, C. J. So far as regards wills consummated by the testator’s 
death — and this is one of them — the act of 1848 is founded on no power 
loiown to the constitution, but on the assumption of a power appropri- 
ated exclusively to the judiciary. Every tyro or sciolist knows that it 
is the province of the legislature to enact, of the judiciary to expound, 
and of the executive to enforce. These functions may, if the people 
will it, be performed by a single organ; but the people of Pennsylvania 
have not so willed it. They have ordained that the judicial power of 
the Commonwealth be vested in a Supreme court, in Coimty Courts of 
Common Pleas, Oyer and Terminer, and Quarter Sessions, in a Regis- 
ter’s Court, and an Orphans’ Court: and in such other courts as the 
legislature may from time to time establish. But the judicial power 
of the Commonwealth is its whole judicial power; and it is so distribut- 
ed, that the legislature cannot exercise any part of it. Under the con- 
stitution, therefore, there is no mixed power — partly legislative and 
partly judicial — such as was recognized in Bradee v. Brownfield. Did 
it exist, it could be exercised only in concert or in common; for it would 
give the judiciary as much right to legislate as it would give the legis- 
lature right to adjudicate. Thus blended, I know of no constitutional 
power, principle, or provision, that would give to either of them, as a 
co-ordinate branch, an exclusive right to the whole. What then did 
the legislature propose by the statute of 1848? This court had ruled 
in Barr v. Strobell, Cavett’s Appeffi, that a testator’s mark to his name, 
at the foot of a testamentary paper, but without proof that the name 
was written by his express direction, is not the signature required by 
the act of 1833; and the legislature has declared, in order to overrule 
■ it, that “every last will and testament heretofore made, or hereafter 
to be made, except such as may have been finally adjudicated prior to 
the passage of this act, to which the testator’s name is subscribed by 
his direction, or to which the testator has made his mark or cross, 
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shall be deemed and talcen to be valid.” How this mandate to the 
coui'ts, to establish a particular interpretation of a particular statute, 
can be taken for anything else than an exercise of judicial power in 
settling a question of tnterpr'etation, I know not. The judiciary had 
certainly recognized a legislative interpretation of a statute bctore it 
had itself acted, and consequently before a purchaser could be misled 
by its judgment; but he might have paid for a title on the immistakablo 
meaning of plain words; and for the legislature subsequently to dis- 
tort or pervert it, or to enact that white meant black, or that black 
meant white, would, in the same degree, be an exercise of arbitrary and 
unconstitutional power. All ex post facto laws are arbitrary; and it is 
to be regretted that the constitutional prohibition of them has been 
restricted to laws for penalties and punishments. In a moral or politi- 
cal aspect, an invasion of the right of property is as unjust as an in- 
vasion of the right of personal security. But retroactive legislation 
began and has been continued, because the judiciary has thought itself 
too weali to withstand; too weak, because it has neither the patronage 
nor the prestige necessary to sustain it against the antagonism of the 
legislature and the bar. Yet, had it taken its stand on the rampart of 
the constitution at the onset, thei-e is some little reason to think it 
might have held its ground. Instead of that, it pursued a temporizing 
course till the mischief had become intolerable, and till it was com- 
pelled to invalidate certain acts of legislation, or rather to reverse cer- 
tain legislative decrees. Conceding the right of legislative interpreta- 
tion in the first instance, because it has prevailed too long to be dis- 
puted, we can pronounce the act of 1848 to be exclusively prospective 
without disturbing titles. 

It is destitute of retroactive force, not only because it was an act of 
judicial power, but because it contravenes the declaration in the ninth 
section of the ninth article of the constitution, that no person shall be 
deprived of life, liberty, or property, except by the judgment of his 
peers or the law of the land. Taking the proof of execution, at this 
stage of the argument, to be defective under the act of 1833, it would 
follow that the plaintiff had become the owner of a third of the prop- 
erty in contest, by the only assurance that any man can have for his 
property — the law. Yet the legislature attempted to divest it, by a 
general law it is true, but one impinging on particular rights. Stiil it 
is argued that the act may be sustained as a confirmation of convey- 
ances by will, as a confirmation of conveyances by deed was sustained 
in Underwood v. Silly, Mercer v. Watson, 8 Pet. 110, and other cases 
of the class. It was remarked in Menges v. Wertman, 1 Barr 218, that 
a party, who has received a benefit from a transaction, is under a moral 
obligation to convey, and that the legislature may add a legal one to it; 
and I still think that a distinction between a purchaser and a volun- 
teer, is the only ground left to us to found a practical limitation of spe- 
cial legislation. In this case, the devisee is a volunteer, and the heirs 
are bound by no obligation which did not bind the legitimate heirs in 
Norman v. Heist. But the great obstacle in Menges v. Wertman, was 
the number of titles that depended on legislation of the same stamp. 
I have doubted whether we ought not to have swept them ah away; 
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but we had a choice of evils set before us, and want of steadiness in the 
judiciary was thought to be the greater one. Decision, however, has 
not established a rule of property to control us in the present case; for 
judicial interpretation of the act of 1833 had preceded the act of 1848. 
The statutes in Hess v. Wertz and Satterlee v. Mathewson, 2 Pet. 380, 
were enacted, not to create a contract or to confirm one, but to remove 
a disability; and the protection not of a party, but the public, was cer- 
tainly within the constitutional range of legislative action. 

The defendant’s next position is, that the testatrix’s name, written 
by another, without her express direction, but acknowledged by her 
mark, was within the true intent and meaning of the original act. . . . 

As a special case seems to be made for the opinion of the court, and 
not the jury, I am of opinion that the attestation was prkna facie evi- 
dence, and sufficient. 

Judgment affirmed. 

NOTES 

1. In Lamberlson v. Hogan, 2 Pa. 22 (1S45), It was saUI at p. 26: “Explanatory 
acts must be construed as operating on future cases alone, except where they are 
designed to explain a doubtlul statute, in which cases they deseiwe and always 
will receive the most respectful attention from the judicial brancli of the govern- 
ment." 

2. Section 2 of an act approved September 17, 1861, amending an act of 18G0, 

provided that “nothing contained In the act incorporating said board, approved 
Januaiy 12, 1800, shall be construed so as to prevent or hinder said board or their 
successors from removing the seat of their college ... to any other place 
. . It was claimed that this section was unconstitutional as declaratory of 

the meaning of the previous act. The court held, however, that the section was not 
unconstitutional as a declaration of the meaning of the former act and thus in its 
nature judicial, but that the section merely gave the power of removal where that 
power was not expressly given by the former act. Bryan et al. v. Board of Educa- 
tion of the Kentucky Annual Conference of the M. E. Church South, 00 Ky, 322, 13 
S.W. 276, 277, 12 Ky.Law Rep. 12 (1900). 

3. In The Postmaster General v. Early, 12 Wheat. 136, 6 L.Ecl. 577 (1827), Mar- 
shall O. J,, said at pp. 148-9: “The legislature may pass a declaratory act, which, 
though inoperative on the past, may act in the future.” 

4. For a collection of cases setting forth the language of declaratory statutes 
which have been held to be prospective only, see Note “Declaratory Legislation," 
49 Harv.L.Rey. 137 (1935). 

5. See also infra, Chapter 7, Section 2. 


MERCHANT SHIPPING (Seaman’s Allotment) ACT 1911 

1 & 2, Geo, V., c. 8. 

An Act to remove certain doubts as to the true interpretation of the 
Merchant Shipping Acts, 1894 to 1906, in respect of the Payment of 
Seamen’s Allotment Notes. (18th August 1911.) 

Whereas doubts have arisen as to the true interpretation of section 
one hundred and forty-one of the Merchant Shipping Act, 1894, and 
section sixty-two of the Merchant Shipping Act, 1906: 
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Be it therefore enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows: 

1. By agreement with the master an allotment note may be granted 
to a seaman providing for — 

(a) payment of a greater sum than one half of the wages; 

(b) payment at a period earlier than one month from the date 
of the agreement with the crew and at intervals more frequent 
than one month. 

2. This Act may be cited as the Merchant Shipping (Seamen’s Al- 
lotment) Act, 1911. 


HARDING V. COMMISSIONER OF STAMPS FOR QUEENSLAND 

Judicial Committee of Privy Council. [ISOS] A.C. 709 

Lord Hobhouse. This appeal arises out of a claim made on behalf 
of the Crown to charge succession duty on the estate of Silas Harding. 
The appellants are his executors. The respondents ai’e the Stamp 
Commissioners, who claim duty. The Supreme Court to whom the 
executors appealed have decided that duty is chargeable. On some 
disputed points they decided against the commissioners, but there is 
no appeal on those points. The executors maintain that no duty is 
payable at all. 

Silas Harding died in the year 1894, domiciled in the Colony of Vic- 
toria. In September, 1894, his will was proved in Victoria, and in April, 
1895, ancillary letters of probate were granted by the Supreme Court 
of Queensland. He had a large property, and among it were the fol- 
lowing particulars: (1) A debt of 102,036£. 2s. 7d. due from a Mr. 
Doneley; (2) a debt of 20,863£. Os. 3d. due from the Queensland Brew- 
ery; (3) 3,000 shares in the Royal Bank of Queensland. The two debts 
were secured by mortgages on land, stock, and goods in Queensland. 
It is on these three items that the Supreme Court has held duty to be 
chargeable under the terms of the Succession and Probate Duties Act, 
1892, as amended in 1895. 

From the written reasons of the learned judges their Lordships col- 
lect that if the Act of 1892 had stood alone they would have felt con- 
strained by the course of decisions in England, though not fully as- 
senting to them, to hold that no duty was chargeable. Their judgment 
in effect turns on the application of the Act of 1895, and the first ques- 
tion is what was the law immediately before that Act was passed. 

Sect. 4 of the Act of 1892 is in effect, as the learned judges point out, 
a transcript of s. 2 of the English Succession Duty Act of 1853. The 
material words are “Every . . . disposition of property by reason 

of which any person . . . shall become beneficially entitled to any 

property upon the death of any person . . . shall be deemed . . . 
to confer on the person entitled by reason of such disposition . . . 
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a succession”; and on that succession the duties are fastened. The lit- 
oral force of these expressions includes the estate of Silas Harding. 
But then it includes a great deal more which nobody can suppose that 
the Legislature intended to tax: it includes all persons and all property 
all over the world, and if not confined within reasonable limits would 
exiable the Queensland authorities to levy a tax in respect of foreign 
property on foreigners when within their power. Abnormal conse- 
quences such as these have been avoided by judicial decisions in 
England. 

In Thompson v. Advocate-General the question arose under words 
of a similar character in the Act of 55 Geo. 3, c. 184. That Act imposed 
duties on ‘‘every legacy given by any will of any person.” A gentle- 
man domiciled in Demerara onmed money locally situate in Scotland 
on which the Crown claimed legacy duty. The case was ultimately de- 
cided in the House of Lords; the judges were consulted, and their joint 
opinion delivered by Tindal, C. J. He pointed out the absolute neces- 
sity of limiting the sense of the words, and laid it down that such nec- 
essary limitation is that the statute does not extend to the wili of any 
person domiciled out of Great Britain, whether the assets are locally 
situate there or not. That opinion was adopted by the House. 

In Wallace v. Attorney-General a similar question arose under s. 2 
of the English Succession Duty Act of 1853, which defines a succes- 
sion in tlie same way as the Queensland Act of 1892. A gentleman 
domiciled in France owned personal property in England consisting 
of a sum of Consols. The Crown claimed succession duty on that prop- 
erty, Lord Cranworth held that the same limitation which had been 
put on the words "every iegacy given by any will of any person” must 
be put on the words "every disposition whereby any person becomes 
entitled,” and that the person intended is a person who becomes enti- 
tled by the laws of this country. 

The soundness of this principle of construction has never been im- 
pugned, nor has the British Legislature thought fit to put any different 
limitation upon the generality of the terms in which legacy duty and 
succession duty are imposed. The matter appears to be weli summed 
up in Mr. Dicey’s work on the Conflict of Laws at p. 785, in which he 
paraphrases Lord Cranworth’s application of the principle “Mobilia 
sequuntur personam” by saying that the law of domicil prevails over 
that of situation. 

It is, of course, a maintainable opinion that the law of situation 
should prevail, and that a line which brings under the general words of 
taxation property which is protected by the taxing State, and which in 
case of dispute is administered by it, would form a more reasonable 
limitation of such words than the limitation by domicil. The learned 
judges below inclined to that principle; and the Queensland Legislature 
has adopted it. But the Court has only to decide what the Legislature 
meant when it passed the Act of 1892. Now, the decision in Thomp- 
son’s Case was given in the year 1845; that in Wallace’s Case just 
twenty years later; and it has been taken ever since that the expres- 
Read & MacDonald IF.O.B.Leg.— 2a 
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sions in question do not apply to movable property belonging to per- 
sons of foreign domicil. Nearly thirty years after the later decision 
the Queensland Legislature passed their Succession Duty Act in terms 
identical with those of the English Act of 1853. It is impossible to sup- 
pose that they did not intend those terms to be read in the sense af- 
fixed to them by the English tribunals, and in which they would bo read 
by every lawyer and every official conversant with the subject-matter. 

It remains to see whether the Act of 1895 alters the incidence of the 
Act of 1892 upon a will which took effect in 1894, and the probate of 
which was granted in Queensland several months before the later Act 
came into force; in other words, whether the Act of 1895 is retro- 
spective. 

The Act is entitled “An Act to amend the Succession and Probate 
Duties Act, 1892”; and s. 1 provides that it may be cited as “The Suc- 
cession and Probate Duties Act, 1892, Amendment Act of 1895.” The 
important section is the second, which runs thus: — 

“2. It is hereby declared that upon the issue of any grant of pro- 
bate or administration in Queensland, succession duty is chargeable in 
respect of all property within Queensland, although the testator or in- 
testate may not have had his domicil in Queensland.” 

That enactment is calculated to meet such cases as the present one, 
and if retrospective would be conclusive in favour of the respondents. 
The Supreme Court think that the section is declaratory because of the 
opening expression, “it is declared”; and then they go on to reason that 
a declaratory Act is prima facie retrospective, and confine themselves 
to examining whether it contains anything of a contrary nature so as 
to neutralize its declaratory and retrospective character. 

Their Lordships camiot take such a view of the Act. The use of the 
expression “it is declared” to introduce new rules of law is not incor- 
rect, and is far from uncommon. Tire nature of tlie Act must be deter- 
mined from its provisions. Now, the Act does not contain any words 
to shew that it purports to construe the Act of 1892; it does purport to 
amend it; every other of its provisions is in language prospective, and 
in s. 2 itself the new rule is to take effect “upon the issue of any grant 
of probate,” which is not fitting language to apply to estates for which 
probate has already been granted. In fact, the language of the Act 
points, as their Lordships think, distinctly to future operations. And, 
inasmuch as it falls imder two weU-established canons of construction, 
both requiring that, as against the persons sought to be affected, it 
should be shewn quite clearly and strictly to effect them — first, that 
which relates to statutes imposing liabilities, and, secondly, that which 
relates to retrospective statutes — their Lordships feel no hesitation in 
deciding that the Act cannot be retrospective. 

The result is that, when the will of Silas Harding took effect and 
when the Queensland letters of probate were granted, the law of 1892 
did not subject his movable assets to succession duty, and that the state 

■Rs^ad &MacDon-ai,d XJ.C.B.Ueq. 
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of things so existing has not been disturbed by subsequent legislation. 
They will humbly advise Her Majesty to discharge the order appealed 
from so far as it declares that succession duty is chargeable on all the 
property of the testator which was in Queensland at the time of his 
death, and, instead thereof, to declare that no succession duty is pay- 
able on the three items of the testator’s property which are the subject 
of this appeal. The respondents must pay the costs of this appeal. 

NOTES 

1. Of. Ill re Robinson’s Estate, infra, p. 1213. 

2. In Attoniey General v. Theobald, 24 QB.D. 557 (1800), the Question was 
whether a stamp duty was due on property passing under a tiust made in considei'a- 
Uon of marriage, which property passed to the next of kin of the settlor in 1885. 
The Statute of 18S1 provided that a stamp tax should be paid on property passing 
under a voluntary settlement, and tlie defendant claimed that as the settlement 
involved was in consideration of marriage, it was not voluntary. Although the 
pleadings were closed and the case was ready for argument prior to the Act of 
1889 which amended tlie Act of ISSl by Including within the expression “voluntai^ 
sottlenient" ‘‘any trust ... in favor of a volunteer”, it was held that although 
the Act of 1889 states that the Act of 1881 “is hereby amended”, the material part 
shows that the earlier Act must be read as having Its meaning declared by the 
later Act nawkins, J., said at p. 561: “The words are of a declaratory character 
directing that, in all cases where the construction of sub-s, 3 of s. 38 comes in 
(luestlon after the passage of the Act of 1889, the former Act shall be construed as 
prescribed by the later Act." 

3. See also Kimhray v. Draper, L.R. 3 Q.B. 160 (1868), where an Act with regard, 
to costs was given retroactive effect, Blackburn, J., stating at p. 161: “Tlie rale 
of Interpretation in such cases is, that when the enactment changes or takes away 
rights, it is not to be construed as retrospective miless Uiere are express words 
to that effect, but when it only changes mode of procedure, it is to be applied to 
all actions." To the same effect with regard to taxation of costs see Freeman v. 
Moyes, 1 Ad. & B. 338 (1834). 

4. For a statement setting forth when statutes declaratory in foim are retro- 
active in operation and when retroactive operation should not be given to a statute, 
see Young v. Adams, [ISflS] A.O. 469. A history of the development of the opposi- 
tion to retroactive legislation and the present meaning of the principle appears 
In Smead, “The Rule Against Retroactive Legislation: A Basic Principle of Jui-i.s- 
pradence," 20 Miiin.L.Rev. 775 (1936). 

5. The constitutional limitations in the United States have been advanced as the 
reason why declaratory legislation in this counti-y has usually been held to be 
prospective in operation only, when It is sustained at all, whereas England, with 
no constitutional restidctions, will give a declaratory statute retroactive effect where 
the language of the statute clearly so warrants, See Note, “Declaratory Leglsla- 
tiou," 49 Harv.L.Eev. 137 (1935). 
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EXCERPT FROM STUDY “REVISION OF STATUTES IN 
MATTER OF FORM” 

N. Y. Leg. Doc. (1947) No. 65 (N), 44-46. 

Evidence of the intent of the Legislature may also be drawn from 
subsequent legislation, amending or supplementing the original act 
and establishing a meaning which was formerly uncertain. Such 
legislation is fully operative to declare the law for the future, and 
a change in language, particularly following a judicial decision, will 
be given great weight in determining the meaning of the amended 
statute. But while it may sometimes be expressly made retroactive 
so as to change or settle the law as to cases to which the former law 
was applicable, it is not conclusive as to the original meaning of the 
act.’- Nevertheless, legislation of this kind has been relied on, as a 
“practical interpretation,” ® Of course, the presumption that an 
amendatory act is intended to make a change in the law ordinarily 
leads to the conclusion that the law prior to the amendment was 
not as expressed in the amendment. 

The following test was stated in People v. Davenport: 

“The force which should be given to subsequent, as affecting prior 
legislation, depends largely upon the circumstances under which it 
takes place. If it follows immediately after controversies upon the 
use of doubtful phraseology therein have arisen as to the true con- 
struction of the prior law it is entitled to great weight. ... If 
it takes place after a considerable lapse of time and the intervention 
of other sessions of the legislature, a radical change of phraseology 
would indicate an intention to supply some provisions not embraced 
in the former statute.” ® 

Apart from this test many amendatory acts appear clearly, or are 
shown by intrinsic evidence, to be intended as clarifying measures. 
And when an amendment does not purport to clarify, but adds new 
matter which is relevant and operative only on the assumption of 
a particular construction of the statute, or a construction of the 


* Footnotes have been renumbored. 

IThat is, it operates, retroactively merely as legislation -with respect to past 
events. Prospectively, it constitutes the governing statute, and the primary ex- 
pression and evidence of legislative intent See People v. Briggs, 193 N.Y. 457, 86 
N.E. 622 (1908). 

3 See Standard Accident Ins. Co. v. Newman, 47 N.T.S.2d 804, aff'd, 268 App.Div. 
967, 51 N.Y.S.2d 767, leave to appeal denied, 268 App.Div. 1039 (1st Dept. 1944). In 
McKee Land & Improvement Co. v. S-wikebard, 23 Misc. 21, 61 N.X.S. 399 (Sup.Ot 
Monroe Co., 1898), affirmed on opinion below, 03 App.Div. 563, affirmed 173 N.Y. 630, 
66 N.E. 1112, a statute had been Inadvertently included in the schedule of repeals 
of an act on an entirely different subject. At the same session the mistake was 
noticed, the repealed act was restored, and acts done under it were confirmed and 
ratified. In a decision relating to assessments for sewers under the act so repealed 
and restored, the Court placed more emphasis on the obviously unintentional nature 
of the repeal than on the effectiveness of the re-enactment 

3 91 N.Y. 574, 591-592 (1883). 
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related provisions, such assumption may be treated as controlling 
the construction of the prior statute.'* 


STATE V. CANNON 

Supreme Court of Wiseousin, 1032. 206 Wl.s. 371, 240 N.W. 441. 

Owen, J. Raymond J. Cannon, a former member of the bar of this 
court, was ordered suspended from such office for a period of two 
years on the 5th day of July, 1929. “State v. Cannon, 199 Wis. 401, 
226 N.W. 385. The order of suspension, as an additional penalty, re- 
quired the said Raymond J. Cannon to pay the costs of the original 
proceeding against him, which were taxed at the sum of $2,699.78. 
The costs thus taxed were not paid. On the 2Sth day of May, 1931, 
under the provisions of said order, he made application for his rein- 
statement.” 

The application was argued before the court on the 14th day of 
November, 1931. Aside from the question of whether the conduct of 
Mr. Cannon subsequent to his suspension had been such as to merit 
reinstatement, the court was confronted with the serious question 
of whether chapter 480, Laws 1931, was constitutional in so far as it 
purports (1) to remstate said Raymond J. Cannon as an attorney at 
law; and (2) in so far as it purports to remit the costs imposed upon 
Mr. Cannon by the order of suspension. The statute reads as follows: 
“The license to practice law, duly issued to Raymond J. Cannon on 
the thirtieth day of April, 1914, and revoked by judgment of the 
supreme court on July 5, 1929, is hereby restored, and the costs im- 
posed by said judgment are hereby remitted, and the said Raymond 
J. Cannon is hereby authorized, henceforth, to exercise all the rights 
and privileges of a duly licensed member of the bar.” . 

Under our Constitution all legislative power is vested in a Senate 
and Assembly. Section 1, art. 4. In so far as the prescribing of qual- 
ifications for admission to the bar are legislative in character, the 
Legislature is acting within its constitutional authority when it sets 
up and prescribes such qualifications. That there is a field within 
which the prescribing of such qualifications constitutes a legislative 
function cannot be doubted. One of the very important functions of 
the Legislature is to promote the public welfare and to protect the 
public from the results of incompetence, imposition, and fraud on 
the part of those who assume to practice the learned professions 
and occupations requiring skill and special training. In obedience to 
its duty in this respect, the Legislature of this state has limited those 
who may follow such professions and occupations to such as may 
demonstrate in the manner prescribed by the Legislature their fitness 

* Wende V. Board of Supervisors of Brie County, 115 MIsc. 260, 187 N.Y.S. 851 
(1920) reversed without discussion of this point, 203 App.Dlv. 510, 190 N.Y'.S. 774 
(subsequent rec’oguition of statute as negativing a prior implied repeal). Baird v. 
City of New York, 96 N.Y. 567 (3884) (construction of "ii.llute as authorizing pur- 
chases aided by subsequent statute recognizing liability therefor.) 
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and qualifications for such callings. Realizing tliat those who as- 
sume to practice law without the proper learning and good moral 
character have it in their power to work great harm upon tliosc who 
have a right to assume that they are properly qualified t.o advise 
them in legal matters and to protect them in IJieir legal righls, the 
Legislature has very properly prescribed certain qualifications which 
must be possessed by those who become licensed as attorneys at 
law (St.l929, § 256.28). The qualifications tlius presmbed by IJie 
Legislature are presumptively such qualifications as the Legislature 
has deemed necessary in order to promote the public welfare and to 
protect the citizens of the state from imposition on the part of those 
who are licensed to act as attorneys at law. In thus legislating the 
Legislatiue has acted within a plain legislative field and has e^cer- 
cised its police power to promote the welfare of the citizens of the 
state. There can be no challenge to the right of the Legislature to 
exact of those who desire or assume to practice law such qualifica- 
tions as in the judgment of tire Legislature are necessary to protect 
the citizens of the state from becoming the unconscious victims of dis- 
honesty or incompetence. 

But when the Legislature has prescribed tlaose qualifications which 
in its judgment will serve the purpose of legitimate legislative solici- 
tude, is the power of the coui’t to impose other and furtlier exactions 
and qualifications foreclosed or exhausted? In so far as the proscrib- 
ing of such qualifications constitutes legislative power, tlrat powc]’ 
can be exercised only by the Legislature. There can be no doubt 
about that. It is apparent, however, that the judiciary may have 
another and different interest in the talents, qualifications, and char- 
acter of those who are to become officers of the courts, as attorneys 
at law in this country are universally conceded to be. . . . 

Our conclusions may be epitomized as follows: For more than six 
centuries prior to the adoption of our Constitution, the courts of 
England, concededly subordinate to Parliament since the Revolution 
of 1688, had exercised the right of determining who should be ad- 
mitted to the practice of the law, which, as was said in Matter of 
the Serjeants at Law, 6 Bingham’s New Cases 235, “constitutes the 
most solid of all titles.” If the courts and the judicial power be re- 
garded as an entity, the power to determine who should be admitted 
to practice law is a constituent element of that entity. It may be diffi- 
cult to isolate that element and say with assurance that it is either 
a part of the inherent power of the court, or an essential element of 
the judicial power exercised by the court, but that it is a power be- 
longing to the judicial entity cannot be denied. Our people borrowed 
from England this judicial entity and made of it not only a sovereign 
institution, but made of it a separate, independent, and co-ordinate 
branch of the government. They took this institution along with 
■ the power traditionally exercised to detennine who should constitute 
its attorneys at law. There is no express provision in the Constitu- 
tion which indicates an intent that this traditional power of the judi- 
cial department should in any manner be subject to legislati\ye control. 
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Perhaps the dominant thought of the framers of our Constitution 
was to make the three great departments of government separate 
and independent of one another. The idea that the Legislature might 
embaiTass the judicial department by prescribing inadequate quali- 
fications for attorneys at law is inconsistent with the dominant pm- 
pose of making the judicial independent of the legislative department, 
and such a purpose should not be inferred in the absence of express 
constitutional provision. While the Legislature may legislate witli 
respect to the qualifications of attorneys, its power in that respect 
does not rest upon any power possessed by it to deal exclusively with 
the subject of toe qualifications of attorneys, but is incidental merely 
to its general and unquestioned power to protect the public interest. 
When it does legislate fixing a standard of qualifications required of 
attorneys at law in order that public interests may be protected, 
such qualifications constitute only a minimum standard and limit the 
class from which the court must make its selection. Such legislative 
qualifications do not constitute the ultimate qualifications beyond 
which the court cannot go in fixing additional qualifications deemed 
necessary by the courts for the proper administration of judicial 
functions. There is no legislative power to compel courts to admit 
to their bars persons deemed by them unfit to exercise the preroga- 
tives of an attorney at law. The power of the court in this respect is 
limited only to the class which the Legislature has determined is nec- 
essary to conserve the public welfare. 

But the statute is invalid for another reason. If it be granted that 
the Legislature has power to prescribe ultimately and definitely the 
qualifications upon which courts must admit and license those apply- 
ing as attorneys at law, that power cannot be exercised in the manner 
here attempted. That power must be exercised through general laws 
which will apply to all alike and accord equal opportunity to all. 
Speaking of the right of the Legislature to exact qualifications of 
those desiring to pursue chosen callings, Mr. Justice Field in the case 
of Dent v. West Virginia, 129 U.S. 114, 121, 9 S.Ct. 231, 233, 32 L. 
Ed. 623, said: “It is undoubtedly the right of every citizen of the 
United States to follow any lawful calling, business, or profession he 
may choose, subject only to such restrictions as are imposed upon 
all persons of like age, sex, and condition. This right may in many 
respects be considered as a distinguishing feature of our republican 
institutions. Here all vocations are open to every one on like con- 
ditions. All may be pursued as sources of livelihood, some requiring 
years of study and great learning for their successful prosecution. 
The interest, or, as it is sometimes termed, the ‘estate,’ acquired in 
them — that is, the right to continue their prosecution — ^is often of 
great value to the possessors, emd cannot be arbitrarily taken from 
them, any more than their real or personal property can be thus 
taken.” It is fundamental imder our system of government that all 
similarly situated and possessing equal qualifications shah enjoy equal 
opportunities. Even statutes regulating the practice of medicine, 
requiring examinations to establish the possession on the part of the 
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applicant of his proper qualifications before he may be licensed to 
pTactice, have been challenged, and courts have seriously considered 
■svhether the exemption from such examinations of those practicing in 
the state at the time of the enactment of the law rendered such law 
unconstitutional because of infringement upon this general principle. 
State V. Thomas Call, 121 N.C. 643, 28 S.E. 517; see, also, The State 
ex rel. Winkler v. Benzenberg, 101 Wis. 172, 76 N.W. 345; State v. 
Whitcom, 122 Wis. 110, 99 N.W. 468. 

This law singles out Mr. Cannon and assumes to confer upon him 
the right to practice law and to constitute him an officer of this court 
as a mere matter of legislative grace or favor. It is not material that 
he had once established his right to practice law and that at one 
time he possessed the requisite learning and other qualifications to 
entitle him to that right. That fact can in no manner affect the power 
of the Legislature to select from the great body of the public an in- 
dividucil upon whom it would confer its favors. . . 

The act is void for stiff another reason. Mr. Cannon was suspended 
fi’om practice by this court in exact conformity to power conferred 
upon it by the statutes of this state. That act of su, sponsion was a 
judicial act. Speaking of the power of the Legislature to revise the 
acts and judgments of the court, it is said in the Federalist (G. P. 
Putnam’s Sons Ed.) at page 504: “It is not true, in the second place, 
that the Parliament of Great Britain, or the legislatures of the par- 
ticular states, can rectify the exceptionable decisions of their respec- 
tive courts, in any other sense than might be done by a future legis- 
lature of the United States. The theory, neither of the British, nor 
the State constitutions, authorizes the revisal of a judicial sentence 
by a legislative act. ... A legislature, without exceeding its 
province, cannot reverse a determination once made in a particular 
case; though it may prescribe a new rule for future cases.” 

hi 6 R.C.L. § 163, it is said: “Since the legislature does not possess 
and may not assume the exercise of judicial powers, it cannot inter- 
fere in any way with pending judicial controversies. Therefore the 
legislature cannot annul or set aside the final judgment of a court of 
competent jurisdiction, or take particular cases out of a settled course 
of judicial proceedings.” 

In City of JanesviUe v. Carpenter, 77 Wis. 288, 46 N.W. 128, 131, 
8 L.R.A. 808, 20 Am.St.Rep. 123, the court considered a statute which 
made it “presumptively injurious and dangerous to persons and prop- 
erty to drive piles, build piers, cribs, or other structures, . , 

in Rock river, within the limits of the county of Rock, and the doing 
of any such act shall be enjoined at the suit of any resident tax-payer 
without proof that any injury or danger has been or will be caused by 
reason of such act." Of this law, the court said, at page 301 of 77 
Wis., 46 N.W. 128, 132: “The legislature usurped the judicial power 
of the courts by the enactment of this statute. It adjudicates an act 
unlavi^ul and presumptively injurious and dangerous, which is not 
and cannot be made to be so without a violation of the constitutional 
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rights ol the defendant, and imperatively commands the court to en- 
join it without proof that any injury or danger has been or will be 
caused by it. It reverses very many decisions of this court, on the 
very questions involved in it, and which have the effect of a judicial 
determination of the defendant’s rights of property. It violates sec- 
tion 2 of article 7 of the state constitution, which provides that the 
judicial power of the state, both as to matters of law and equity, 
shall be vested in the various courts. It takes away the jurisdiction 
of the courts to inquire into the facts and determine the necessity 
and propriety of granting or refusing an injunction in such a case, 
according to the established rules of a court of equity. Ervine’s Ap- 
peal, 16 Pa. 256 [55 Am.Dec. 499]. It is said in that case: ‘That is 
not legislation which adjudicates in a particular case, prescribes the 
rule, contrary to the general law, and orders it to be enforced. Such 
power assimilates itself more closely to despotic rule than to any 
other attribute of government.’ ” 

The effect of the act under consideration was to nullify and set 
aside a judgment of this court. That this was beyond the power 
of the Legislature is too plain to justify further citation or -elucida- 
tion. For these various reasons it must be held that the act which 
purported to reinstate Mr. Cannon as an attorney at law was utterly 
unconstitutional and void and entirely impotent to accomplish that 
purpose. 

This brings us to a consideration of Mr. Cannon’s application for 
reinstatement upon its merits irrespective of the legislative act. Mr. 
Cannon was suspended from practice until June 30, 1931, “and for 
such period thereafter as shall expire before his license to practice 
law is restored and he is reinstated as a member of the bar by this 
court, upon the presentation of proof that the expenses of this pro- 
ceeding have been paid, and upon the further condition that he shall, 
before being reinstated, satisfy the court both by his conduct from 
this time forward and by assurances then given the court that he 
will not, if reinstated, be guilty of such conduct as that involved in 
the charges made in the complaint in this action.’’ 

. Although the only evidence of such regeneration is to be 
found in his verbal assurances that he wiU henceforth demean himself 
in g.ccordance with the ethics of the profession, we have concluded, 
somewhat doubtfully, we must confess, to give him another chance. 
We have concluded that he may be reinstated and placed in a posi- 
tion where he will have an opportunity to give substantial evidence 
of his professions, and thus justify the confidence reposed in him by 
his attorneys, the Legislature, and the Governor. Our action in this 
respect is accompanied by the hope that he will improve his oppor- 
tunity to become an honorable and respected member of the bar. 

But before he can be reinstated, he must pay the judgment for 
costs which was assessed against him m the original case. While the 
act of the Legislature purported to remit those costs, this attempt 
was also plainly beyond the jurisdiction of the Legislature as an un- 
warranted interference with the judgment of this court. . 
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We do not think Mr. Cannon should escape the payment of these 
costs. His conduct has not been such as to merit immunity from 
any portion of the judgment originally impo.sed. 

Upon the payment of the judgment for costs rendered against Mr. 
Cannon in the original proceeding resulting in his suspension from 
practice, an order will be entered reinstating liim as a member of the 
bar of this court. 

NOTE 

On the problem of caratlTS legislation see People ex rel, Mutual Life Insurance 
Go. of New York v. Board of Supei-visors, 16 N.Y. 424 (1857) ; Virginia Couijon 
Cases, 25 F. 647 (C.O.Va.l8S5) ; City of New York v. Village of Lawrence, 250 
N.Y. 429, 16a N.E. 836 (1929), and a Note “The Effect of Curative Legislation” 22 
Colum.L.Kev. 458 (1922). 


SECTION 3. CREATIYE LEGISLATION 

MORRISON V. SESSION’S ESTATE 

Supremo Court of Michigan, 1888. 

70 Mich. 297, 38 N.W. 249, 14 Am.St.Eep. 500. 

“Adoption” has been defined to be the act by which relations of 
paternity and affiliation are recognized as legally existing between 
persons not so related by nature. A proceeding which so materially 
affects the succession of property and the rights of natural heirs is a 
very important one. It is not recognized by the common law of Eng- 
land, and exists in the United States only by special statute. . 

But among many of the continental nations it has been practiced from 
the remotest antiquity. It appears to have been a necessary con- 
comitant of the type of archaic society when the family constituted 
the unit of the commimity, and was an important factor in develop- 
ing society into the broader community called the state. Mr. Maine, 
in his work on Ancient Law, says: 

“We must look on the family as constantly enlarged by the absorp- 
tion of strangers within its circle, and we must try to regard the 
fiction of adoption as so closely simulating the reality of kinship that 
neither law nor opinion makes the slightest difference between the 
real and adoptive connection.” 

It flourished and was regulated by laws in both of the classical na- 
tions of antiquity. 

In Greece, in the interests of the next of kin whose rights were 
affected by the case of adoption, it was provided that the registra- 
tion should be attended with certain formalities, and that it should 
take place at a fixed time, the festival of Thargelia. 

In Rome the system was in vo^e long before the time of Justinian, 
and the ceremonies to accomplish the result were cumbered with 
much formality, but he reduced the system to a code, which simplified 
the proceedings, and from which modem legislation upon the sub- 
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ject has derived its principles, and adapted them to our civilization 
and wants. 

It either required an imperial rescript or a proceeding before a 
magistrate to accomplish the purpose. Where resort was not had to 
an imperial rescript, if the person to be adopted was alien! juris, the 
parties appeared before a magistrate, and executed a deed in his 
presence, — 

“Declaring the fact of adoption; the parlies to the adoption — that 
is, the person giving, the person given, and the person receiving — be- 
ing personally present to give their consent. But it was sufficient if 
the consent of the party adopted were expressed by his not declaring 
his dissent, — non contradicente.” Sanders, Just.Inst. 103 et seq. 

The effect of adoption was to cast the succession on the adopted 
in case the adopting father died intestate. Some other consequences 
followed on the changed relation, but sufficient has been noticed to 
show that the real object of such proceedings is to change the suc- 
cession of property of persons dying intestate, and to create rela- 
tions of paternity and affiliation not before recognized as legally ex- 
isting, and that the change of name is more an incident than the 
object of such proceedings. Our statute has the same object, and no 
one can fail to see the similarity of the proceedings required by it 
and the regulations of Justinian above quoted. . . . 


J. GILBERT HARDGROVE, FUTILITY OF RESORT TO ROMAN 

LAW FOR INTERPETATION OF STATUTES ON ADOPTION 

9 Marquette L.Eev. 239. (5925). 

In a case recently presented to the Supreme Court of Wisconsin, 
it was held that a child adopted under the statutes of Wisconsin would 
not take by descent from a brother of the adoptive parent. In re 
Bradley’s Estate, 185 Wis. 393, 201 N.W. 973, 38 A.L.R. 1. An argu- 
ment was made to the effect that adoption, being unknown to the 
common law, must be presumed to have been taken from the Roman 
Law, that under the Roman Law adoption carried with it the right 
of collateral inheritance and that the same result should follow when 
we provide for adoption. The court, in its opinion, very properly, it 
is thought, did not discuss this argument, ti’eating the case as turn- 
ing upon a correct interpretation of the statute involved. However, 
as the argument is frequently met with and sometimes followed after 
what seems very superficial study, the writer believes that a discus- 
sion of the subject will be found of more than passing interest. . . . 

No common law state which enacts a statute providing for adop- 
tion stands in such relation to the Roman Law that the statute can 
be said to have been adopted from that law, and least of all from 
the ancient Roman Law. Modem statutes dealing with adoption 
are framed to take care of a social practice, the origin of which in 
this country was wholly independent of the practice known to the 
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Roman state. There is no historical relation either in the laws or 
in the practice itself. . 

The older Roman Law, tied up as it was with the ai'chaic concep- 
tion of the family was entirely disregarded by the continental Eu- 
ropean countries as being inapplicable to their social conditions, and 
the modern codes of those countries merely re-enact those parts of 
the later Roman law which had already been accepted as paid of tlieir 
general law. 

NOTES 

1. See Green v. Paul, 31 So.2d 819 (La.l947). 

2. A ‘‘creative" statute has been defined as one which Introdnccs an institution 
hitherto unknown in a body of law. See, for example, the Minnesota Youth Con- 
servation Act and Non-Profit Medical Service Corporations Act, supra, pp. 140, 107 ; 
and cf. the law refoiming statutes considered in Chapter 1, Sections 3 and 4, supra. 
Concerning the effect given to previous judicial interpretation of creative statutes 
adopted from another jurisdiction, see infra, p. 1078 et seq. 

SECTION 4. AMENDMENTS, SUPPLEMENTS AND REPEALS 

A. Amendments 
STATE V. JOHNSON 

Supreme Court of Minesota, 1898. 74 Minn. 381, 77 N.W. 203. 

Mitchell, J. The defendant was indicted, tried and convicted of 
keeping his saloon open after 11 o’clock at night contrary to tlie pro- 
visions of G.S.1S94, section 2012. The offense is alleged to have been 
committed in June, 1898, in the city of Crookston. 

Upon the trial the defendant offered to prove that, although his 
saloon was not closed until 20 minutes after 11 o’clock, standard 
time, it was closed some 6 minutes before 11 o’clock, according to 
local sun time, which at Crookston is 26 minutes and 40 seconds 
slower than standard time. The court excluded this evidence, hold- 
ing that the case was governed by the standard time which had 
been established by universal usage in this state. The same point 
arose during the trial in various ways, as, for example, upon instruc- 
tions to the jury given or refused. This presents the only important 
question in the case. 

This statute was enacted in its original form in 1878 (Laws 1878, 
c. 75), and re-enacted in its present and amended form in 1889 (Laws 
1889, c. 87). In both its original and amended form, the hour for 
closing places where intoxicating liquors are sold is the same, viz., 
11 o’clock at night. 

When the original act was passed in 1878, the present standard 
time had not been adopted or come into use. The standard time 
then in use was “Northfield time,” just as “Chicago time” and “New 
York time,” etc., were in use in other parts of the country, and 
“Greenwich time” in England. This is what is called mean or stand- 
ard sun time, as distinguished from local sun time, as shown by a 
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sundial; which, of course, varies with every change of longitude, 
and which was never in use in this state, and, since the day of rail- 
roads, is practically obsolete in every civilized country. 

In 1883 the railroads of the United States and Canada adopted 
four kinds of standard time, viz.. Eastern, Central, Mountain and 
Pacific, each applicable to a region covering approximately 15 de- 
grees of longitude; in each case the standard being actual sun time 
at the central degree of longitude of the region to which the particular 
standard time was applicable. The state of Minnesota fell wholly 
within Central time, which was actual sun time at the ninetieth 
meridian of west longitude. 

AU standard mean times are based on sun time, but, for the sake 
of uniformity, sun time at some particular point is adopted as the 
standard. 

The only substantial difference between the standard time now in 
use and that in use in 1878 is that, as the former embraces more 
degrees of longitude than the latter, it necessarily follows that at 
places the difference between it and local sun time is greater than 
it was under the standard time formerly in use. 

The standard times adopted by the railroads in 1883 were soon 
adopted by the people, — in some parts of the country sooner than 
others, — and have long since become the sole standards of time 
throughout the United States. Cent.Dict, tit. "Time.” In Minne- 
sota, Central time was promptly adopted, and long before 1889 was 
in universal use, and established as the sole standard of time, in both 
public and private business. No other is ever used or referred to. 

Counsel’s contention is that this statute having been originally 
passed in 1878, before the present standard time was in use, it must 
be construed as referring to the standard time in use when the act 
was passed. Even if this is so, the statute would not refer to local 
sim time at Crookston, for that was never in use. 

My own opinion is that, even if the statute of 1878 had never been 
amended and re-enacted, it should be construed with reference to 
the standard time established by law or usage at the time the of- 
fense is committed. On this, however, we are not all agreed. But 
we are all agreed that as the act, with amendments, was re-enacted 
after the present standard time was established by universal usage, 
it should be construed as referring to the standard time then and 
still in use. 

We are not unmindful of the general canons of construction that, 
when a statute is amended “so as to read as follows,” the provisions 
of the original statute retained in the amendatory act are to be deemed 
as having been in force all the time, and that words used in an amenda- 
tory statute are presumed to be used in the same sense in which 
they were used in the original. But to this latter rule there are ex- 
ceptions, or rather cases which do not fall within it, and this, we 
think, is one of them. 
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_ We never had any statute in this state establishing any slandard 
time. That matter has been left wholly to usage or custom. Neither 
the original nor the amendatory statute in terms adopts any stand- 
ard of time. Under these circumstances, we are of opinion lhat the 
amendatory act should be construed as meaning the standard time 
in common use when the act was passed, and which is still in use. 

When sustaining the objection to the evidence offered by defend- 
ant as to the difference between standard time and local sun time, 
the trial judge remarked: 

“I shall certainly deprive this defendant, and ali others, of any such 
buncombe as this for a defense.” 

There may be a difference of opinion as to the good taste of tliis 
remark. It was certainly px’ovoked by defendant’s own counsel in 
misstating the previous ruling of the court. But we fail to see how 
the remark could have prejudiced the defendant, when made merely 
with reference to a legal proposition, with which the jury had nothing 
to do. 

There is nothing in the point that it did not appear whether the 
time referred to by the witness was 11 o’clock p. m. or 11 o’clock 
a. m. While no witness expressly stated that the time to which he 
referred was p. m., yet it is perfectly apparent that throughout the 
trial every one — ^witnesses, counsel and court — so understood it. The 
defense which defendant attempted to interpose as to the difference 
between standard and local sun time conclusively shows this. 

Order affirmed. 

NOTES 

1. In Posadas v. National City Bank, 296 U.B. 497, 60 S.Ot. 340, 80 U.Ed, 351 

(1030), tke Court on certiorari affirmed a dedsion of the Philippine Supreme Court 
refunding the entire amount of taxes which the hank sought to recover after pay- 
ment under protest. In order to reach Its conclusion, the Court had to decide 
whether subsequent legislation had the effect of repealing and abrogating section 26 
of the Federal Keseiye Act of 1913. Holding that the subsequent legislation did 
not have the effect of so r-epealing and abrogating, Mr. Justice Sutherland said at 
p. 506: “It follows that such parts of the original § 25 as were copied Into the 
amended section were not thereby repealed and immediately reenacted, but con- 
tinued, uninterruptedly, to be the law after the amendment precisely as they were 
before.” It was also stated at p. 503: " . . . The intention of the legislature 

to repeal must he clear and manifest ; otherwise, at least as a general thing, the 
later act Is to he construed os a continuation of, and. not a substitute for the' first 
act and will continue to speak, so far as the two acts are the same, from' the time 
of the first enactment,” 

2. McAdam v. Federal Mutual Liability Ins. Go., 288 Mass. 637, 193 N.B. 362 
(1934), involved a suit In equity whereby the plaintiff sought to recover a judginent 
obtained against an assured of the defendant. On appeal in affirming the decree 
^low for the plaintiff. Pierce, J., quoting from several cases, said at pp. 363-4; 

It is a familial rule of construction, that when statutes are repealed by acts 
which substantially retain the provisions of the old laws, the latter are held not 
to have been destooyed or Interrupted in their binding force’. ... ‘In practical 
operation and effect . . . they are rather to be considered as a continuation 
and modification of old laws, than as an abrogation of those old, and the re- 
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enactment of now ones.’ , . , ‘Those parts of the oiiginal statute which are 

inconsistent with the amended statute, and those only, are repealed by implication ' 
[Citations omitted,]” 

3. A good early statement of the imle ia to be found in Ely v. Holton, 15 N.T. 
595 (1857), infra. See also Great Northern K. Co. v. United States, 15S E. 945 
(O.C.A.Minn 1907) ; City of Altamont v. BaJtunore & Ohio E.. Co., 34S lU. 339, 180 
N.B. 809 (1932). 


O’PRY V. UNITED STATES 

Supreme Court of the United States, 1919. 

249 U.S. 323, 30 S.Ct. 305, 63 L.Ed. 626. 

Appeal from the Court of Claims. 

Claim by Isabel Kouns O’Pry, as sole descendant and heir of John 
Kouns, surviving partner of George L. Kouns and John Kouns, and 
another, against the United States. Judgment against the claimants 
(51 Ct.Cl. Ill) , and claimants appeal. 

Mr. Justice McKenna delivered the opinion of the Court. 

Section 162 of the Judicial Code, enacted March 3, 1911 (36 Stat. 
1139, c. 231 [Comp.St. § 1153]), provides as follows: 

“The Court of Claims shall have jurisdiction to hear and determine 
the claims of those whose property was taken subsequent to June 
1, 1865, under the provisions of the act of Congress approved March 
12, 1863, entitled ‘An act to provide for the collection of abandoned 
property and for the prevention of frauds in insurrectionary dis- 
tricts within the United States,’ and acts amendatory thereof, where 
the property so taken was sold and the net proceeds thereof were 
placed in the Treasury of the United States; and the Secretary of 
the Treasury shall return said net proceeds to the owners thereof, 
on the judgment of said court, and full jurisdiction is given to said 
court to adjudge said claims, any statutes of limitations to the con- 
trary notwithstanding.” 

To avail herself of that section Isabel Kouns O’Pry alleged her- 
self to be the sole surviving descendant and sole heir of John Kouns 
and brought this suit in the Court of Claims and for grounds there- 
of set forth the following facts: 

June 6, 1865, George L. Kouns and John Kouns were owners of 
900 bales of cotton in two lots, of which 350 bales had been raised 
in Texas and 550 bales raised in Louisiana, and after the cessation 
of hostilities were brought to New Orleans, June 6, 1865. The cotton 
was worth the sum of $123,110. 

On that date — June 6, 1865 — the act of Congress of July 2, 1864 
(13 Stat. 375, c. 225) , was in force, section 8 of which made it law- 
ful for the Secretary of the Treasury, with the approval of the Pres- 
ident, to authorize agents to purchase for the United States products 
of states declared in insurrection at designated places at such prices 
as might be agreed on with the seller, not exceeding three-fourths 
of the market value at the latest quotation in the city of New York. 
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(Tlie other provisions of the statute are not necessary to quote.) 

The act of July 2, 1864, was an amendment of the act of March 
3, 1863, entitled “An act to provide for the collection of abandoned 
property and the prevention of frauds in insurrectionary districts 
within the United States.” 12 Stat. 820, c. 120. 

In pursuance of the authority thus conferred the Secretary of the 
Treasury designated, among other cities, the city of New Orleans as 
a place of purchase and by a subsequent regulation directed that the 
agents appointed should receive all the cotton brought to the places 
designated as places of purchase and forthwith return to the seller 
three-fourths of the cotton or sell the same and retain out of the 
price thereof the difference between three-fourths of the market price 
and the full price thereof in the city of New York. 

The agent appointed at New Orleans was Otis N. Cutler, and, on 
the arrival of the Kouns cotton, Cutler, as such agent, took possession 
of it and refused to release the same or to allow the owners to have 
any custody of it until they paid him one-fourth of its market value, 
being the sum of $30,777,50. They paid the same under protest and 
it was placed in the Treasury of the United States, where it re- 
mains. . 

It is now asserted that ... a claim has accrued to appel- 
lants by virtue of section 162 of the Judicial Code upon which they 
are entitled to recover. It will be observed by reference to that sec- 
tion that the Court of Claims is given jurisdiction of claims of those 
whose property was taken subsequent to June 1, 1865, under the pro- 
visions of the act of March 3, 1863, “and acts amendatory thereof,” 
where the property was sold and its net proceeds were placed in the 
Treasury of the United States, and they are directed to be returned 
upon judgment rendered for the claimant. Appellants invoke the re- 
lief of these provisions by the contention that the cotton was taken 
under the provisions of the act of March 3, 1863, because the act 
of July 2, 1864, was an amendment to it, and that therefore the 
provision of section 162 of the Judicial Code is completely satisfied; 
in other words, that the money exacted was taken under the act of 
March 3, 1863 “and acts amendatory thereof.” It is further con- 
tended that the conditions of section 162 being thus satisfied it is no 
answer to say that the seizure of the cotton was legal, it being the 
intention of Congress to declare that even in such case “the proceeds 
should be returned to the owners.” And this contention counsel of- 
fers as an answer to Cutler v. Kouns, supra, and that Congress hav- 
ing by section 162 opened the doors of the Court of Claims “to claim- 
ants whose property was seized after June 1, 1865, they can no longer- 
be met with the defense that because the seizure was la-wful when 
made, there can be no recovery on account of it. To sustain such 
a defense would be ‘to keep the word of promise to the ear and break, 
if to the hope.’ ” The government opposes the contentions. 

The act of March 3, 1863 (12 Stat. 820) , is entitled “An act to pro- 
vide for the collection of abandoned property and for the preven- 
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lion of frauds in insurrectionary districts within the United States.” 
Its first section empowers the Secretary of the Treasury to appoint 
a special agent or special agents to collect and receive aU abandoned 
or captured pi’operty in any state or territory in insurrection, with 
an exception not material. Section 2 provides that the property so 
received or collected may be put to public use or sold at public auc- 
tion and the proceeds thereof put into the Treasury of the United 
States. By section 3 a bond may be required of the agent or agents, 
who may be required to keep a book or books of accounts showing 
those from whom the property was received, the cost of transporta- 
tion and proceeds of sale. It is further provided that the owner of 
the property may at any time within two years prefer a claim for 
the proceeds thereof and upon proof of loyalty receive the residue 
of the proceeds. 

It will be observed that the act had a special purpose and was di- 
rected to the receipt and collection of property in a particular con- 
dition, either abandoned or captured, recognizing however, that there 
might be a just claim to it, but limiting the assertion of the claim 
to two years after the suppression of the rebellion. 

The act of July 2, 1864 (13 Stat. 375), describes itself to be “An 
act in addition to the several acts concerning commercial intercourse 
between loyal and insurrectionary states, and to provide for the col- 
lection of captured and abandoned property, and the prevention of 
frauds in states declared in insurrection.” The act, therefore, is de- 
clared to be an “addition” to preceding legislation, not an amendment 
to it. Is an addition the same as an amendment? We are informed 
by the dictionaries that in addition the added parts remain inde- 
pendent and by amendment there is change and, it may be improve- 
ment. The words and the processes they respectively describe may, 
however, be regarded as roughly or even accurately interchangeable 
and in investigating the meaning of legislation we must regard that 
possibility and resolve a doubt in the words by the purpose of the 
legislation. In other words, whatever the relation of the statutes, 
their purpose must be looked to to determine the application to them 
of section 162. So looked to, we agree with the government that 
the purpose of the act of July 2, 1864, demonstrates the contrary 
of the contention of appellants, and that the act was strictly in ad- 
dition to prior acts and not an amendment of the act of March 3, 
1863 in the sense asserted. The latter act applied to a different sit- 
uation. The cotton collected under it and to which its provisions ap- 
plied might be the property of those innocent of disloyalty, but victims 
of the disorder and violence of the times, and the government con- 
stituted itself a trustee for them and gave them the opportunity, at 
any time within two years after the suppression of the reb^lion, to 
establish their right to the proceeds, requiring of them nothing but 
proof of loyalty and ownership. United States v. Anderson, 9 Wall. 
56, 65, 19 L.Ed. 615; United States v. Padelfjrd, 9 Wall. 531, 19 L. 
Ed. 788; United States v. Klein, 13 Wall. 128, 20 L.Ed. 519. 


Read & MaoDonadd U.O.B.Leo. — 24 
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The cotton in the present case, unlike that to which the act of 
March 3 applied, was the subject of a business enterprise and taken 
to a market opened by the United States forces upon the conditions 
expressed in the act of July 2, 1864 — that is, that its owners should 
turn over to the government one-fourth of the cotton, or its money 
equivalent, which would immediately become the property of the 
United States. Cutler v. Kouns, supra. The conditions in the two 
situations, therefore, are in broad contrast and it could not have 
been the intention of section 162 to confound the conditions. The 
section did no more than remove the bar of limitation of time to sue 
that was given by the act of March 3, 1863. It did not intend to 
transfer property that had become that of the United States. 
Judgment affirmed. 

NOTES 

1 . In United States v. Lapp, 244 P. 877 (C.O.A.Ol)lo 19] 7), the court. In affirming 
the decision helow denying a writ of mandamus brought to compel the defendant 
to reinstate a deputy marshall, considered the effect on the general act of 1012 
relating to the classifled cItII service of the act of 1013 relating to deputy collectors 
of internal revenue and deputy marshalls as well as the effect of the act of 1012 
on the oidglnal act of 1883. At page 383 the court said: "A law is amended when 
it Is, In whole or in part, permitted to remain, and something is added to or talccn 
away from it, or it Is in some way changed or altered to make it more coinploto or 
perfect, or to fit It the better to accomplish tlie object or purpose for which il wn.s 
made, or some other ohjoct or purpose. [Oltation omitted.] The act of 1012 is 
amendatory of the previous civil service law, adding thereto an additional soettou 
to remove a fault and better the then existing law.” 

2. In Rubert Hennanos, Inc. v. People of Puerto Rico, 106 B’.2fl 754 (C.O.A. 
Puerto Rico 1030), holding a Puerto Rican statute Invalid as an attempt to ameiul 
an act of Congress coiitrai'y to the limitation prescribed In the Organic Act Of 
Puerto Rico, the court said at p. 759: 

**It is unimportant that the title of an Act does not declare an intention to amend 
a federal statute. Its character as an amendment must be detemlned by its effect 
rather than by its declaration of intention. 

“ 'Whether an act Is amendatory of a prior act is to he deteimined by a com- 
parison of their provisions, and its character is not determined by the fact that it 
does or does not profc,ss to be an amendment. The foi-m which the latter act may 
talte is not material, and although it purports to bo complete in itself, if it inter- 
mingles different provisions with the old ones or adds new provisions ci’eatlng a new 
law from the prior act, then the new one is amendatory.’ DO Corpus Juris, p. 851 ; 
In re Lovett, D.C., 2 F.2d 307. 

"Similar legislation by the Territory of Alaska was declared invalid as an 
amendment of an act of Congress in Auk Bay Salmon Canning Co. v. United States 
300 P. 907, in which the court said [300 F. 910] : ’ 

“ ‘We see no escape from the conclusion that to make the changes in those laws 
which were attempted to he made by the territorial Legislature was to alter, 
amend, and to some extent repeal the acts of Congress relating to the same subject, 
and was within the prohibition of the Organic Act. To extend the period of the 
closed season, to enlarge the area affected by it, and to increase the penalties for 
violation of the fishing regulations, was to amend and alter tlie existing law. Olhis 
conclusion is not obviated by the declaration therein contained that the statute 
shall not be construed as in any wise to alter, amend, modify, or repeal any of the 
fish laws, and that its purpose is only to provide for further and additional regula- 

Reap & BlAoDONAiB U.C.E Leo. 
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tlons for adclllional protection to tlie salmon and insure a future supply thereof, 
and it is not ground for holding otherwise tliat the alterations and amendments did 
in fact result only In greater protection to the fish and were in the interests of and 
operated to the welfare of the Inhabitants of Alaska.' ” 


FLETCHER v. PRATHER 
Supreme Court of California, 1894. 102 Cal. 413, 30 P, C58. 

Haynes, C. Under proceedings had by the board of supervisors of 
the city and county of San Francisco, a contract was let to the de- 
fendant Prather for the construction of a sewer constituting an out- 
let of a system of sewers in that part of the city known as the Rich- 
mond district. The proposed sewer, or a considerable portion of it, 
is not to be constructed in a public street, but in private lands, the 
right of way for which has been granted by the owners. Fletcher, 
the appellant here, is the owner of lands within the assessment dis- 
trict, upon which the cost of constructing the sower would be assessed, 
and brought this action to enjoin its construction. 

The several defendants demurred to the complaint, the demurrers 
were sustained, and the plaintiff declining to amend his complaint, 
judgment was entered dismissing the action, and from that judgment 
he appeals. 

The principal contention of appellant is that the statute under 
which the work was ordered is invalid. 

Section 24 of an act approved March 18, 1885 (commonly known 
as the Vrooman act), authorized the construction of sewers “upon 
or in any street, lane, alley, court, or place in such city,” but did not 
enumerate among the places in which sewers might be constructed 
private property over which the right of way for a sewer had been 
secured. 

In 1889 the legislature passed an act entitled, “An act to amend 
sections two, . . . twenty-four, . . . of an act entitled, 
‘An act to provide for work upon streets, . . . and for the con- 
struction of sewers within municipalities,' approved March 18, 1885.” 
(Stats.1889, p. 157.) 

The only change made by the amendment of 1889 in section 24 of 
the original act was made by inserting, in addition to sewers, culverts, 
etc., authorized to be constructed, the words, “or cesspools.” 

In 1893 another act was passed entitled, “An act to amend sections 
two, twenty-four, and thirty-seven of an act entitled, ‘An act to pro- 
vide for work upon streets, lanes, alleys, courts, places, and sidew^ks, 
and for the construction of sewers within municipalities,’ approved 
March 18, 1885.” (Stats.1893, p. 172.) 

In said section 24, as amended in 1893, the following clause was 
inserted: “And also for drainage purposes, over or through any right 
of way obtained or granted for such purposes, with necessary and 
proper outlet or outlets to the same.” 
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Appellant’s contention is that by the amendment of 1889, section 
24 of the act of 1885 was repealed and ceased to exist as such; and 
the act of 1893, which by its terms amended section 24 of the original 
act, was an attempt to amend a section which had ceased to exist; 
that to accomplish the purpose intended the act of 1893 should have 
amended “section 24 of the act of 1885 as amended by the act of 
1889.” 

It is perfectly clear that that which does not exist cannot be amend- 
ed. If an entire act, or an entire section, is wiped out of existence 
by a repeal, there is nothing to amend; it is as though the act, or 
the section, had never been enacted. But it does not logically or 
necessarily follow that an amendment of a section of an entire act 
upon a particular subject has that effect. Whether by force of any 
provision of the constitution, or by settled rules of statutory con- 
struction, it has such effect is the question to be considered. 

The constitution provides as follows: “No law shall be revised or 
amended by reference to its title; but in such case the act revised 
or section amended shall be re-enacted and published at length as 
revised or amended.” (Art. IV, sec. 24.) 

In the absence of a constitutional provision of this character, a 
section of an act might be, and often was, amended in one or more 
of four ways: 1. By striking out certain words; 2. By striking out 
certain words and inserting others; 3. By inserting certain words; 
and 4. By adding other provisions. This mode of amendment did not 
repeal or disturb the existence of the parts of the original section 
not stricken out; but the objection to this mode of amendment was 
that it tended to confusion and uncertainty, owing to the difficulty 
of correctly reading the original section with the amendments — a dif- 
ficulty which largely increased with each subsequent amendment. 
This imcertainty not only affected those who were called upon to 
interpret statutes thus amended, but it begat uncertain and confused 
legislation, since every legislator, before he could intelligently vote 
upon proposed amendments, must first know vidth certainty how the 
section with aU previous amendments read, and what it meant. So 
far as the original provisions of the section remained unchanged, they 
were in force from the date of the original enactment, and, so far 
as they were changed, the new or changed provisions took effect 
from the date of the amendment; so far as this is concerned, no rea- 
son for any change in the operation of an amended statute is sug- 
gested in the provision of the constitution above quoted, nor is any 
reason for a change apparent. We therefore conclude that its whole 
purpose and effect is to avoid the evils resulting from the mode of 
amendment which might and did prevail in the absence of such pro- 
vision, and that it was not intended that the section as amended should 
not take its place by its appropriate number in the original act. 

The provision in our first constitution in relation to amendment 
of statutes was the same as that contained in our present constitu- 
tion; and in Billings v. Harvey, 6 Cal. 383, in commenting on this 
-provision it was said: “The re-enactment creates anew the rule of 
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action, and even if there was not the slightest difference in the phra- 
seology of the two, the latter alone can be referred to as the law, 
and the former stands to all intents as if absolutely and expressly 
repealed.” 

Section 325 of the Political Code, afterwards enacted, as it is said, 
to meet the foregoing decision, is as follows: “Where a section or 
part of a statute is amended, it is not to be considered as having been 
repealed, and re-enacted in the amended form; but the portions which 
are not altered are to be considered as having been the law from the 
time when they were enacted, and the new provisions are to be con- 
sidered as having been enacted at the time of the amendment.” 

In Dillon v. Saloude, 68 Cal. 267, 270, 9 P. 162, in speaking of sec- 
tion 3495 of the Political Code, which was amended in 1880 to con- 
form to a provision of the constitution of 1879, after quoting the 
amendment, it was said: “The words quoted were added to the sec- 
tion, and ‘are to be considered as having been enacted at the time 
of the amendment,’ while ‘the portions which are not altered are 
considered as having been the law from the time when they were 
enacted’ ” (citing the foregoing section of the Political Code) ; and, 
as if to emphasize the meaning of said section 325, section 330 of 
the same code provides: “An act amending a section of an act re- 
pealed is void.” 

Section 24 of the act in question, as amended in 1889, took the 
place of the original section 24 in the act of 1885, and though the 
reference to it in the act of 1893 would have been more specific if 
it had added “as amended by the act of 1889,” the intention of the 
legislature is evident, and the effect is to amend the amended sec- 
tion. 

This precise question arose in Commonwealth v. Kenneson, 143 
Mass. 418, 9 N.E. 761, where an act passed in 1886 purported to 
amend certain sections of the public statutes which had been amend- 
ed in 1885, without any reference to the amendatory act of 1885. 
The argument there, as here, was that an amendment of a repealed 
statute is a nullity. It was held that the intention of the legislature 
was plain, and the amendment of 1886 was sustained. 

State v. Brewster, 39 Ohio St. 653, involved the same question. 
The syllabus upon this point correctly states the decision, as follows: 
“Where a section of the revised statutes is repealed, and re-enacted 
in a changed form, a subsequent statute which, in terms, again re- 
peals and re-enacts the original section in still another form, is, as a 
general rule, to be regarded as a repeal of the section in its amended 
form, and the section in its last form will take its place in the revi- 
sion as part of the revised statutes.” 

In Oshe v. State, 37 Ohio St. 494, 501, section 6941 was amended 
March 9, 1880, After the amendment Oshe was indicted for selling 
liquor “in violation of law, to wit. in violation of section 6941 of the 
revised statutes of Ohio,” no reference being made to the amend- 
ment. The court said: “At the time of the passage of the amended 
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section it took the place of the original section of the revision, and 
was thereafter the only section 6941 of the revised statutes in force. 
The reference in the indictment, therefore, to that section of the 
revised statutes must be understood as referring to the section then 
in force.” See, also, Brigel v. Starbuck, 34 Ohio St. 280, and cases 
there cited. 

In State v. Warford, 84 Ala. 15, 3 So. 911, it was held that “a stat- 
ute enacted in 1856, having been amended in 1868, and thereby re- 
pealed under the constitutional provisions then in force, a subse- 
quent statute of 1885, amending the statute of 1856 by date and ti- 
tle, but not mentioning the former amendatory law, supersedes and 
repeals such amendatory law.” Blake v. Brackett, 47 Me. 28, is also 
directly in point. In Kamerick v. Castleman, 21 Mo.App. 587, 590, 
Phillips, P. J., said: “I understand the rule of construction in this 
respect to be, that where a section of a statute is amended, and the 
amendment is in such terms that it takes the place of such section, 
the statute in which the original section stood, as to future acts, is 
to be regarded as if the amended section was incorporated there- 
in. So much so is this the rule that if, by an act subsequent to the 
amendatory act, the section of the original statute be repealed, the 
amendment which stood in its stead is also repealed”; citing Greer 
V. State, 22 Tex, 588; McKibben v. Lester, 9 Ohio St. 627; Holbrook 
V. Nichol, 36 111. 161, 162; and State v. Ranson, 73 Mo. 78, 88. 

That the intention of the legislature was to amend the section as 
amended by the act of 1889 is apparent, from the fact that the amend- 
ment of 1893 follows the language of the amendment of 1889 as to 
a provision not contained in the act of 1885, and changes it only by 
inserting a provision covering the construction of sewers over a right 
of way acquired over private property. 

I have cited a larger number of cases, and quoted more freely from 
them than may be thought necessary, because the authorities are 
not uniform, Sutherland in his work on Statutory Construction, sec- 
tion 132, takes the opposite view and says: “An amendment of a sec- 
tion after it has been thus displaced (by amendment) is void.” 

The cases he cites in support of this statement are, with one or 
two exceptions, from the Indiana reports, and these cases are cited 
by appellant. 

The leading case in that state is Blakemore v. Dolan, 50 Ind. 194. 
The facts in that case were that in 1865 an act was passed requiring 
the common council or board of trustees of each incorporated town, 
at their first regular meeting in April of that year, and biennially 
thereafter, to elect three school trustees. In 1873 that act was amend- 
ed, requiring the election at the first regular meeting in April of that 
year, of three school trustees, who should hold their offices for one, 
two, and three years respectively, and thereafter one should be elect- 
ed each year. In 1875 the act of 1873 was amended, requiring the 
common council or board of trustees at their first regular meeting 
in June of that year to elect three school trustees, who should hold 
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their ofhce for one, two, and three years respectively, and thereafter 
one should be elected each year. These amendments v/ere regularly 
made so far as the reference to the acts amended were concerned; 
in that respect being wholly different from the case at bar. It was 
there held that by the amendment “the original section is as effectual- 
ly repealed and obliterated from the statute as if it had been repealed 
by express words; and it is upon this principle that it has been held 
that a section which has been once amended cannot be again the 
subject of amendment, but the section as amended must be amend- 
ed.” 

Goodno V. City of Oshkosh, 31 Wis. 127, cited by appellant, was 
correctly decided, but it involved another question. There a section 
of the revised statutes was “amended so as to read as follows,” the 
amendment consisting of an addition constituting an exception to 
the general provisions of the section. It was held that the provisions 
of the original section became incorporated in the section as amend- 
ed; that the repeal of the amended section went to the whole of it, 
and that under the rule of construction adopted by statute in that 
state a prior statute was not revived by the repeal of an act repealing 
such former statute. 

Upon this branch of the case, we conclude that the act of 1893, in 
question here, is a valid and constitutional enactment. . 

Within the limits fixed by the statute, the superintendent of streets 
has the power expressly given him to fix the time for the commence- 
ment and completion of the work. It is not a matter left to be fixed 
by the agreement of the contractor and superintendent. The con- 
tractor makes his bid in view of the power given to the superintendent 
and its limitations, and it is only necessary that it should be definitely 
fixed with the knowledge of the contractor, and the time thus fixed 
then enters into, and becomes a part of, the contract. The time may 
be fixed either in the body of the contract, or, as hare, indorsed upon 
it with the knowledge of the contractor, and authenticated by the of- 
ficial signature of the superintendent. There is nothing in Libbey 
V. Elsworth, 97 Cal. 316, or in Washburn v. Lyons, 97 Cal. 314, incon- 
sistent with this view. The statute and the indorsement makes it part 
of the contract without the signature of the contractor to the indorse- 
ment. 

In view of the conclusions reached it is not necessary to consider 
whether the city and county of San Francisco was improperly joined 
as a party defendant. 

The judgment should be afldrmed. 

Temple, C., and Belcher, C., concurred. 

NOTES 

1. The question of implied repeal In Fletcher v. Prather Is discussed infra, p. 
385 et seq. 

2. Despite the rule that a repealed act cannot he amended, the majority of courts 
attempt to give effect to the legislative intent as expressed In an amendment to a 
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rc'ponled statute. Thus in People ex lel. Strough v. Board of Canvasscr.s, l-l.l N.Y. 8 1, 
37 N.E. 649 (1894), it was said at p. 650: “It Is the duty of the court, when passing 
upon an act of the legislature, to uphold and give effect to it, where it is possible, 
and when the legislative intent is plain, and there is no room for doubt here as to 
what the legislature intended. . . . The enactment of this law is put into 

the form of an amendment of a law which was striding upon the staliite books; 
and whether that earlier law, by force of subsequent legislation, had hecoiiic in- 
operative, is wholly Immaterial, The only question is, , has the legislature, in tlie 
enactment complained of, expressed its purpose Intelligibly, and provided fully 
upon the subject? If it has, then its act is valid, and must be upheld. That is the 
case here." 

3. Some courts, in sustaining legislation which is in effect an amendment of 
a repealed act, do so on the grounds that tlic “amendment” is an independent enact- 
ment. See in this connection Abrams v. Smith, 98 N.J.L. 319, 119 A. 792 (1923) ; 
Anderson v. Board of Com’rs of Douglas Co., 67 Colo. 403, 1S6 P. 284 (1020) 
(“The general trend of authorities is to the effect that the purpose of the Legis- 
lature should be upheld, where It can be done without doing violence to estnh- 
lished rules of construction, and that a statute which deals fully with a subject 
of legislation should, if reasonably possible, be sustained as an independent stat- 
ute.” [p. 285]); Attorney General v. Stryker, 141 Mich. 437, 101 N.W. 737 (1005). 
Compare, however, Wall v. Garrison, 11 Colo. 515, 10 P. 409 (1SS8) where tlie court 
refused to sustain an act as independent because the subject was not expressed in 
the title and therefore the constitutional requirements wore said not to be satisfied. 

4. See Note: "Amendatory Act Effective After Lapse of Original Statute Held 
Valid,” 17 Ind.L.J. 450 (1942), As to the effect of an invalid aiuciidmont, see “Stat- 
utes; Invalidity of Amendatory Act as Affecting Act Amended," 7 U. of Newark 
L.Rev. 02 (1941), 

5. The rule applied by the Supreme Court of Minnesota In State ex rol. Mark- 
ham T. Elmquist, 201 Minn. 403, 270 N.W. 735 (1037), that whore a statute amends 
a former statute by re-enacting its terms with supplementary provisions the amend- 
ed statute Is merged In the amending statute, and the subsequent decision by a 
trial court applying the Indiana “replacement theory”, are overruled by the Inter- 
pretation Act: M.S.A.1945, § 6-15.31. 


ALLISON V. CORKER 

Supreme Court of New Jersey, 1902. 

67 N.J.L. 590, 62 A. 362, 60 L.R.A. 564. 

(In 1893 the New Jersey Legislature passed a statute providing 
that townships might be divided into road districts with a road com- 
missioner elected in each district by the freeholders of the respective 
districts. The Supreme Court held this statute unconstitutional in 
1894 because the election of the road commissioners was limited to 
freeholders. By amendment of certain sections the legislature in 
1896 changed this and vested the power to elect commissioners in 
the legal voters of the districts. It was contended that this did not 
render the legislation constitutional. A second statute passed in 1894 
suffered the same sequence of events. Both are here considered.) 

Collins, J. . . . The real reason of unconstitutionality of the 

act of 1894 was that the townships of the specified counties had no 
characteristics to differentiate them from townships of other counties. 
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The act, therefore, was in violation of article 4, § 7, par. 11, of the 
constitution, prohibiting private, local, or special laws regulating the 
internal affairs of towns and counties. 

It is contended for the plaintiff in error that, notwithstanding the 
amendments of 1896, the legislation recited is still unconstitutional. 
A preliminary question raised is of the validity of the two acts of 
1896, independently considered. It is argued that, as the original stat- 
utes were void, they could not be amended. For the purposes of this 
case it may be conceded that the unconstitutional provisions referred 
to were inseparable from the legislative intent, so that in each case 
the entire statute was unconstitutional. The question raised, there- 
fore, is fairly presented. The argument is that an unconstitutional 
statute is a nullity. Granting this, it does not follow that it may not 
be imported into valid legislation by appropriate reference. It is 
entirely within the legislative power to give effect to documents with- 
out their full recital. Statutes validating agreements of lease, merger, 
or consolidation of railroad corporations are usually cast in that 
form (e. g., P.L.1871, pp. 946-1093; P.L.1872, p. 567). The matter 
is one purely of identification. Surely nothing can be more definite 
than a reference to a document that has been regularly promulgated 
as a public statute. In Mortland v. Christian, 52 N.J.Law, 521, 20 A. 
673, it was held by this court that a statute providing for election of 
chosen freeholders of a county from assembly districts created under 
previous legislation was valid, whether such districts could be con- 
stitutionally created or not. But I am prepared to go farther, and 
hold that an unconstitutional statute is nevertheless a statute; that 
is, a legislative act. Such a statute is commonly spoken of as void. 
I should prefer to call it unenforceable, because in conflict with a 
paramount law. If properly to be called void, it is only so with ref- 
erence to claims based upon it. Neither of the three great depart- 
ments to which the constitution has committed government by the 
people can encroach upon the domain of another. The function of the 
judicial department with respect to legislation deemed unconstitution- 
al is not exercised in rem, but always in personam. The supreme 
court cannot set aside a statute as it can a municipal ordinance. It 
simply ignores statutes deemed unconstitutional. For many purposes 
an unconstitutional statute may influence judicial judgment, where, 
for example, under color of it private or public action has been taken. 
An unconstitutional statute is not merely blank paper. The solenrn 
act of the legislature is a fact to be reckoned with. Nowhere has 
power been vested to expunge it or remove it from its proper place 
among statutes. . . . 

Reversed. 


NOTES 

1, The courts are about equally divided on whether a completely unconstitutional 
statute is capable of amendment. For the reiisonlng supporting a conclusion that 
it is not, since it is a nullity, see especially City of Plattsmouth v. Murphy, 74 Neb. 
'749, 105 N.W. 203 (1005). All agree that where an act is only partly unconstitutional 
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it may be amended by deleting or changing the invalid provifiious. See Note, (>0 
L.II.A, 604. 

2 , Concerning constitutional requirements of titles of muending statutes, see 
Chapter 6, Section 2, infra, pp. 683-GS9. 


B. Supplements 

McCLEARY v. BABCOCK 
Supreme Court of Indiana, 1907. 1G9 Ind, 228, 82 N.E. 453. 

Hawley, C. J. The principal question in this appeal involves the con- 
struction ot the statutes of the state concerning the voting of aid to 
interurban railroads incorporated under the street railway act. In 
July, 1904, a petition signed by more than 25 resident taxpayers and 
voters of Wayne township, Kosciusko county, was filed with the 
board of county commissioners, praying said board to order an elec- 
tion for the purpose of voting upon the question of donating to the 
appellee, the Winona Interurban Railway Company, a corporation or- 
ganized under the statutes for the incorporation of street railway 
companies, $25,000, as aid to the appeUee in the construction of its 
railroad through the township. The prayer was granted, and the 
election held, which resulted favorably to the donation. The board 
of commissioners ordered the levy to be made, and the same was 
placed upon the tax duplicates of Wayne township for collection, and 
said duplicates placed in the hands of appellee Babcock, as trcasuroi' 
of the county, for collection against appellants, who were taxpayers of 
said township. Whereupon this action was commenced by appellant 
for himseK and 85 others to enjoin the collection of the tax. The 
complaint is in one paragraph. To the complaint each of the de- 
fendants filed a demurrer in these words: “The defendants and each 
of them separately demur to the plaintiff’s complaint herein for each 
of the following reasons. . . . ” The court sustained the demur- 

rer of each of the defendants, and the plaintiff declining to plead fur- 
ther, judgment was rendered against him. 

The complaint is based upon the theory that there is no valid law 
of this state authorizing the levj^g of a tax in aid of interurban rail- 
roads, and that the tax complained of is therefore illegal and void. 

. . Then, is the act of 1903 constitutional? It is claimed that 

the act is in derogation of tlie Constitution of Indiana in two particu- 
lars: First, because it has no enacting clause, as required by section 1, 
art. 4; and, second, if intended as an amendment to the act of 1869, it 
is void for failure to set forth in full the section as amended in ac- 
cordance with section 21, art. 4. It is sufficient to say, once for all, 
that the said act of 1903 has an enacting clause in the precise lan- 
guage of the Constitution, and hence the act is not obnoxious to sec- 
tion 1, art. 4. The first legislation authorizing the voting of aid to 
railroads was approved May 12, 1869, and entitled “An act to authorize 
aid to the construction of railroads by counties and townships taking 
stock in, and maldng donations to railroad companies.” Laws 1869, p. 
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92, c. 44. The act of 1903, in controversy, has a title covering more 
than two printed pages, and begins thus: “An act supplemental to an 
act entitled ‘An act to authorize aid to the construction of railroads by 
counties and townships taking slock in, and making donations to rail- 
road companies, approved May 12, 1869; also supplemental to an act 
entitled,’ ” etc.; and in like manner proceeding to recite that said pro- 
posed act was supplemental to all the acts, either original, supplement- 
al, or amendatory, affecting the original act of 1869, setting each act 
forth specifically by title and date of approval, all of which occupy so 
much space that we do not feel justified in quoting. The enacting 
.section, in substance, is as follows: “Be it enacted by the General As- 
sembly of the state of Indiana that wherever the word ‘railroad’ oc- 
curs in either section of the act of May 12, 1869, or in any section of 
any subsequent act, amendatory, or supplemental to said act of 1869, 
here setting forth such acts by title and date of approval, the same 
shall be extended to and held to include every kind of street railroad, 
suburban street railroad, or interurban street railroad ... by 
whatever power its vehicles are to be or are transported.” It will be 
observed that the new act makes no change in any existing statute re- 
lating to the subject of giving aid to railroads. Its passage did not 
affect the force and vigor of any previous legislative provision relating 
lo the subject. If the act of 1869, and all subsequent, supplemental, 
and amendatory legislation, applied solely to what are commonly 
called “steam roads,” as contended by appellant, that could malce no 
difference to them, for every such company may yet proceed in every 
particular the same as if the act of 1903 had not been passed. It is 
plain that the act of 1903 is not, in effect, an amendatory act To 
amend a statute is to alter it, to annul or remove that which is faulty 
and substitute that which wiU improve it. An amendment means to 
“change or modify in any way for the better.” Webster’s Int. Diet.; 
Diamond v. Williamsburg Ins. Co., 4 Daly (N.Y.) 494, 500. The word 
“amend” is synonymous with “correct, reform, rectify.” It means a 
correction of errors, an Improvement, a reformation. It necessarily 
implies something upon which the correction, alteration, and im- 
provement can operate. Something to be reformed, corrected, or im- 
proved. In re Pa, Tel. Co., 2 Chest. Co. Rep. (Pa.) 129, 131. A sup- 
plemental act has quite a Afferent meaning. “It signifies something 
additional, something added to supply what is wanting." Webster’s 
Int. Diet. It is that which supplies a deficiency, adds to, or completes, 
or extends that which is already in existence, without changing or 
modifying the original. State v. Wyandot Co., 16 Ohio Cir.Ct.R, 218, 
221, 9 O.C.D. 90; Rahway Savings Inst. v. City of Rahway, 53 N.J. 
Law, 48, 20 A, 756. Since the adoption of the Constitution of 1852, 
it has been the custom of the General Assembly to pass remedial laws 
of the character of the one under consideration. . . . There is 

no express provision of the Constitution for supplemental legislation, 
so called, but it has been so long indulged by the General Assembly, 
and so long acquiesced in, and unquestioned by the people, that the 
important rights that have accrued and become settled by such legis- 
lation during the past half century should not now be disturbed, nor 
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the legislative power to pass such laws be considered au open question. 
It should be further said, however, that courts in considering questions 
relating to the constitutional power of the General Assembly in mat- 
ters of legislation give great weight to the Assembly’s own interpreta- 
tion of such power, as the same is manifested by its continued and re- 
peated exercise for a long period. State v. Gerhardt, 145 Incl. 439, 
457, 44 N.E. 469, 33 L.R.A. 313, and authorities collated; City of Terre 
Haute V. Railroad Co., 149 Ind. 174, 183-186, 46 N.E. 77, 37 L.R.A. 
189. It is well established, however, that supplemental matter must be 
germane to the subject, as expressed in the title of the original act; 
that is, the new supplemental matter must be of a character which, if 
contained in the original act, would be clearly embraced within its 
title. Invoking the rule, appellant contends that the act of March 9, 
1903, is not germane to the subject-matter and title of the act of 1869, 
and subsequent, amendatory, and supplemental acts, as enumerated in 
the title of the act of 1903, his insistence being that the two statutes re- 
late to corporations organized for different and distinct purposes. We 
must examine the question under the guidance of the well-established 
rule of construction, that to sustain legislative action courts wiU liberal- 
ly construe the title to the act, and accord to the words employed their 
fullest and broadest meaning to uphold the law; and, if the language is 
susceptible of two constructions, one inimical, and the other in support 
of the act, the latter will be adopted. This rule is clearly stated in 
Hargis v. Board, 165 Ind. 194, 195, 73 N.E. 915; Board v. Albright 
(this term) 81 NJH. 578. Technically a railroad is a way or road upon 
which iron rails are laid for wheels to run on, for the conveyance of 
heavy loads and vehicles. Dinsmore v. Racine M. R., Co., 12 Wis. 649. 

term “railroad” as employed 'in our general legislation relates to 
institutions of a quasi public character, to highways or roads con- 
structed by the authori^ of the state, with fixed metallic rails upon 
which pubhc carriers may propel their carriages, or cars, speedily in 
the transportation of passengers and freights. Any way or road hav- 
ing these characteristics is a railroad. It is the mode of construction 
and chartered use, aird not the motive power, that determines the 
character of a railroad. It is declared in the original act providing for 
the incorporation of railroads that they shall have power to convey 
on their railroads, persons, and property, by steam, animal, or any 
mechanical power, or any combination of them. 1 Rev.St. 1852, p. 
409, c. 83; section 5153, cl. 8, Burns’ Ann.St.l901. The term “rail- 
road” is generic, and embraces all species of road constructed and 
chartered with the above-mentioned attributes. Rapalje & Lawrence 
Law Diet. p. 1061; 1 Wood’s Railway Law, p. 1; Fulton v. Short Route 
etc., Co., 85 Ky, 640, 4 S.W. 332, 7 Am.St.Rep. 619; Bloxham v Con- 
sumer’s etc., R. R. Co., 36 Fla. 519, 18 South. 444, 29 L.R.A. 507, 51 
Am.St.Rep. 44. One may be operated with heavy and infrequent 
trains, another with single and frequent cars. The real difference is 
only a matter of degree. At the time of the passage of the act of 
1869 there was in use at least two kinds of species of railroad, viz., the 
great lines of state and interstate roads, operated by steam power ’and 
the city street or horse railroad, similarly constructed and operated 
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both common carriers, and both dispensing in large measures like con- 
veniences and benefits to the general public. That the Legislature has 
regarded all kinds of railroads as belonging to the same genus is mani- 
fest from the recent numerous statutes wherein under the term “rail- 
road” expressed in the title legislation has been accomplished affect- 
ing steam, electric, interurban, suburban, and street railroads. 

. The principle involved in the case at bar is well illustrated 
in the case of Barton v. McWhinney, 85 Ind. 481. An act was passed 
in 1875, section 2 of which reads as follows; “Hereafter the general 
laws of the state and amendments thereto, approved Dec. 2, 1872, for 
the uniform assessment of taxes, shall apply to all cities and towns 
not having special charters, so far as the same shall be applicable.” In 
the case referred to the statute was assailed as in violation of section 
21, art. 4, of the Constitution, for failure to set out the amended sec- 
tion. The court in upholding the statute said (page 488) ; “We do not 
consider the act of 1895 obnoxious to the Constitution. If section 2 
had been embodied in the act of 1872, its validity could not have been 
assailed; and it is no less valid where it is found. It is not a revision 
of any act, nor an amendment of any act or section of an act. If, by 
implication, it repeals or modifies the provisions of any other law, it 
is not therefore unconstitutional.” We have seen that new matter, 
which, if it had been embodied in the original act, it would have been 
embraced within the subject expressed in the title, may be subsequent- 
ly incorporated into such original act by a supplemental or amenda- 
tory act; and this may be done without title, beyond a statement 
clearly identifying the original act to which the new proposition is to 
become supplemental, since the validity of the new matter must be de- 
termined by the title of the original act. Brandon v. State, 16 Ind. 197 ; 
Shoemaker v. Smith, 37 Ind. 122; Bell v. Maish, 137 Ind. 226, 36 N.E. 
358, 1118. The act in controversy is constitutional under another 
canon of construction, namely, that when a statute provides a rule of 
construction for prior statutes, and which is not in terms amendatory, 
it does not fall within the requirements of section 21, art. 4, Const., if 
covered by the title of the original act. As was said by this court in 
Dequindre v. Williams, 31 Ind. 444, 450; “It is not ordinarily the func- 
tion of the Legislature to interpret statutes, nor is such interpretation 
binding upon the cormts as to past transactions. But as to matters 
occurring hereafter such legislation guides all departments of the 
government. Sedgw. on Constitution. If a legislative construction be 
plainly contradictory to the terms of the act construed, it must never- 
theless be taken as a new enactment, changing the old law.” To the 
same effect, see State ex rel. Michenor v. Harrison, 116 Ind. 300, 307, 
19 N.E. 146; Chicago, etc., R. R. Co. v. State, 153 Ind. 134, 51 N.E, 
924. In the Michenor Case, it is further stated, at page 307 of 116 
Ind., page 149 of 19 N.E. : "And it has been held that a statute declar- 
atory of a former one has the same effect upon the construction of 
such former act, in the absence of intervening rights, as if the declara" 
tory act had been embodied in the original act at the time of its pas- 
sage” — citing Endlich, Inter. St. § 365; Smith v. State, 28 Ind. 321; 



382 


Types op Statutes 


Ch. 3 


Jones V. Surprise, 4 New Eng.Rep. 292, 294. Acts 1853, p. 107, c. 87, 
Acts 1865, p. 120, c. 26, Acts 1889, p. 38, c. 28, Acts 1901, p. 121, c. Si, 
are all statutes of this class, the validity of which has never been called 
in question. The act of 1889, under the title of “An act declaratory of 
the meaning of the word ‘mining,’ as used in chapter 35 of the Revised 
Statutes of Indiana, now in force,’’ declares “that it was the intent and 
meaning of the word ‘mining,’ as used in said chapter, to include the 
drilling, boring, and opei’ating wells for petroleum and natm'al gas.’’ 
In Acts 1901, p. 121, c. 81, under the title of “An act supplemental 
to an act entitled ‘An act concerning taxation,’ ” etc., it is enacted 
“that the word ‘railroad’ wherever it occurs in the act concerning tax- 
ation, approved March 6, 1891, shall be considered as including every 
kind of street railroad, suburban railroad, or interurban railroad.” 

Appellee insists that if the act of March 9, 1903, had not been passed, 
interurban and suburban railroad companies would have had the right 
to accept aid from counties and townships under the act of May 12, 
1869, even though such railroads were in 1869 wholly unknown. Un- 
der the view we have taken of the act of March 9, 1903, the question 
here propounded becomes immaterial, and we do not decide it, though 
we concede that there is at least ground for the contention arising un- 
der the rule that general statutes give way, or open up, to special 
statutes upon the same subject. The principle is well illustrated by 
Maxwell on Inter, of St. (2d Ed.) p. 93, as quoted in Daniels v. State, 
150 Ind. 354, 50 N.E, 74; “The language of a statute is generally ex- 
tended to new things which were not known and could not have been 
contemplated by the Legislature when it was passed. This occurs 
when the act deals with a genus, and the thing which afterwards 
comes into existence is a species of it.” 

Our conclusion is that the act of March 9, 1903, is constitutional and 
valid, and that the judgment of the court below should be affirmed. 

Judgment affirmed. 


NOTES 

1. In Lockhart et al. t. City of Troy, 48 Ala. 579 (1872), the action was for an 
injunction to restrain the City of Troy from collecting a tax levied on the property 
of certain of its citizens. In alErming the decree of the court below dissolving the 
injunction, the court examined the question whether the acts out of which the pro- 
ceedings complained of arose were unconstitutional. The court held that the acts 
were not unconstitutional, Peters. J., stating at p. 584: “Supplemental acts and heal- 
ing acts do not necessarily fall into the category of a revised or amended act. A sup- 
plemental act merely adds something that was left out of the original act. It does 
not necessarily revise it or amend it in the more technical sense. An amendment is 
wh.at may he Incorporated Into the original on its passage. A supplemental act Is an 
independent law; and a healing act is one that cures some defect in a proceeding 
which the legislature could have authorized in the first instance,’’ 

2. In People ex rel. Gramlich v. City of Peoria. 374 111. 313, 29 539 (1940), 

in upholding an act on the ground that it was not amendatory but supplementary, 
despite a reference within itself to "this amendatory Act”, the court said; 

” . . . Part of section 13 of article 4 of the Constitution, Smlth-Hiird Stats., 

provides: ‘No law shall be revived or amended by reference to its title only, bht 
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the law revived, or the section amended, shall be inserted at length in the new 
act.’ 

. Whether the amendatory act amends prior acts Is to be detennined 
not alone by the title, or whether the act purports to be an amendment of existing 
laws, but by its effect upon prior laws and an examination and comparison of its 
pidvisious with the prior law left in force. . . . This same principle is ap- 

plicable whether the amendatoiy act purports to be an independent act or to he an 
act to amend another act by the adding of a new section. If tlie amendatory act is 
complete in Itself, constituting an entire act of legislation on the subject with which 
it purports to deal, it is to he deemed good and is not subject to the constitutional 
provision notwltlistandlng It may repeal by implication or modify the provisions of 
the prior law. If Uie amendatory act merely amends the old law by intermingling 
new and different provisions or by adding new provisions so as to create out of the 
old act and the new, when taken together, a complete act and leaves it In such con- 
dition that the old act must be read with the new to determine its provisions and 
meaning, then the act is amendatory of the old law, and the constitutional provision 
requires that the law so amended be inserted at length in the new act. . 

“The purpose of the provision quoted from section 13 of article 4 of the Con- 
stitution was to avoid the necessity of having to make reference to a prior law to 
determine and give meaning to an amendatory act.” 


0. Repels 

TIERNEY V. DODGE 

Supreme Court of Minnesota, 1864. 0 Mian. 166, Gil. 153. 

McMillan, J. This is an appeal from an order of the district court, 
denying a peremptory mandamus to the city justice of St Paul, re- 
quiring him to allow an appeal to the district court from a judgment, 
on conviction for an assault. The penalty imposed by the justice was 
less than twenty-five dollars. 

The Compiled Statutes, defining the criminal jurisdiction of justic- 
es of the peace, and regulating its exercises, provides that, "The per- 
son charged with and convicted by any such justice of the peace, of 
any such offense, may appeal from the judgment of such justice of 
the peace to the district court. Provided, such person shall, within 
twenty-four hours, enter into a recognizance,” etc. Comp. Stat. 526, 
Sec. 199. The chapter providing for appeals, etc., in criminal cases, 
contains this further provision: “Every person convicted before a 
justice of the peace, of any offense, may appeal from the sentence to 
the district court then next to be held for the same county.” Comp. 
Stat. 777, Sec. 1. These were the provisions of law on this subject in 
force at the time of the passage of the act incorporating St. Paul, and 
the several amendments thereto. The act reducing the law incorpo- 
rating the City of St. Paul and the several acts amendatory thereof, 
into one act and amending the same, was approved March 20, 1858. 
Sec. 11, ch, 3, of this act defines tlae jurisdiction of the justice of the 
peace for the city, conferring both civil and criminal jurisdiction, 
and, among other offenses, of assaults; and provides, substantially, 
that the same proceedings shall be had, where not otherwise directed 
in said act, as in like cases before justices of the peace under the laws 
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of the state, with a distinct proviso, as amended in 1860, that, among 
others, in cases of assault, "no appeal shall be allowed where the 
judgment or fine imposed, exclusive of costs, is less than twenty-five 
dollars,” and, by the 25th sec. ch. 10 of the act, all acts inconsistent 
therewith are repealed. 

There can be no doubt as to the intention of the legislature in this 
act; not only is the provision in regard to appeals directly inconsist- 
ent with the general law upon the same subject, but the repealing 
clause expressly includes all acts inconsistent with it. It is evident, 
therefore, that the general law on the subject of appeals so far as it 
is inconsistent with the provision in the charter, if this legislation is 
sustained, is not applicable to cases before the city justice, or, if ap- 
plicable, is repealed. . 

[The order of the district court, refusing peremptory mandamus, 
affirmed.] 

NOTES 

1. In CommonWGalth v. Sanderson, 170 Va. 33, 195 S.E. 616 (1938), the question 
was whether license fees should be charged against a city’s chanffours. House 
Bill 339, approved March 26, 1932, relating to licenses generally, provided that nO' 
charge bo made for chauffeur’s licenses issxied to tlio employees of any of the 
political subdivisions of the Stale when necessary in connection with operating 
a, motor vehicle owned by the State, its political subdivisions or agencies. House 
Bill 103, approved March 29, 1932, dealing specifically with chanffeur’a llcensosj 
made only four exceptions to the requirement of payment, none of tliem relating lo 
city chauffeurs. House Bill 103 also contained a so-called “blanket repealer”, l.e., a 
provision repealing all acts or parts thereof lueonsistent with that bill. Tlie coiirL 
held that fees were due from city chauffeurs, pointing out that the Legislature “must 
have meant something” by the statement repealing all Inconsistent acts or parts 
thei-eof. Holt, J., speaking for the court, said at p. 517: “The repeal by Implica- 
tion is not favoi'od but, if inevitable, is as effective as is an express statutoi-y man- 
date”, going on to point out that there was a “hend-on collision” between the two 
statutes and in such case “that the last approved by the Governor must prevail, 
[p. 520]” With regard to the effect of one statute being general, one special, it 

• is said at p, 520; “If a general statute does not repeal an earlier one of special 
import, then for a stronger reason It would not overrule one thereafter enacted. 
To apply this principle to the Instant case the act of March 29th, which deals only 
with chauffeurs, cannot be supplanted by an earlier motor vehicle code." 

2. State V. Mangiaracina et al., 344 Mo. 99, 125 S.W.2d 58 (1939), involved 

Sections 4064 and 4065 and Section 7786 of the Kevised Statutes of 1929 of Mis- 
souri, Section 7786 was a later enactment than the other two sections. The coui-t 
here adopted a previous ruling In Missouri to the effect that a general statute 
on a subject and a specifle statute on the same subject should be, if possible, har- 
monized, but where the statutes are inherently repugnant, the special statute pre- 
vails and If the special statute Is a later enactment, it wHl be considered as an 
exception or qualification of the general statute. The opinion continues, at p. 60: 
“Our General Assembly in the enactment of Sec. 7780 expressly provided that ‘all 
Jaws or parts of laws contrary to, Inconsistent or in conflict with any of the 
provisions of this act are hereby repealed Thus a clear legis- 

lative intent to take the larceny or attempted larceny of the automobile here in- 
volved out from under the general provisions of Secs. 4064 and 4005 and to treat 
such larceny as an offense separate and apart from the offense denounced and 
punishable under the comprehensive terms of Secs. 4064 and 4085 la manifested." 
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3. With regard to the repeal of legislation enacted by initiative and referendum, 
see Note: "Power of the Legislature to Amend or Repeal Direct Legislation." 27 
Wash.U.L.Q, 430 (10-12). 


STATE ex rel. LUM v. ARCHIBALD 

Supreme Court of Minnesota, 1890. 43 Minn. 328, 45 N.W. COG. 

Collins, .1. This is an appeal from an order directing that a peremp- 
tory writ of mandamus issue, addressed to the defendant, an assessor, 
requiring and compelling him, as such, to proceed with the assess- 
ment of real and personal property in certain territory alleged to be 
a part of Crow Wing county. The controversy arises by reason of the 
passage of an act entitled “An act relating to the change of county 
lines of unorganized counties, and annexation of unorganized terri- 
tory to organized counties,” which was approved on February 25, 
1887, now known as chapter 119, Gen.Laws of that year; and the 
passage of another act, approved on February 18th of the same year, 
entitled “An act to detach certain territory from the unorganized 
county of Cass and attach the same to Crow Wing county.” It is 
now found as chapter 118, Laws 1887. The appellant contends that 
the act last mentioned (chapter 118) was repealed upon the passage 
and approval of the other act, (chapter 119,) and this we regard as 
the o]^y question needing special consideration. By the several sec- 
tions of chapter 118, a certain portion of the unorganized county of 
Cass was detached therefrom, and, subject to the approval of the 
legal voters of the organized county of Crow Wing, attached to the 
latter. The proposition was to be submitted to the electors of the or- 
ganized county at the next general election, and, if approved by a ma- 
jority of those voting thereon, the governor of the state was required 
to make proclamation of the fact. There was also another provision 
of the act in reference to taxes previously levied on property affected 
by the change, remaining uncollected at the time of its approval by 
the legal voters. 

There are three sections in the law approved February 25th: The 
first, that no change shall be made in the lines of an unorganized 
county, and no part thereof shall be annexed to an organized county, 
“without first submitting the proposition for such change of line or 
annexation to the electors of the county or counties to be affected 
thei’eby,” and an adoption of the proposition by a majority of the 
electors of each county voting thereon; the second, “that all acts or 
parts of acts inconsistent with this act are hereby repealed;” and 
the third, (as was also provided in chapter 118,) that the same should 
take effect from and after its passage. In accordance with the provi- 
sions of chapter 118, the question of annexing the territory therein 
described to Crow Wing county was duly submitted to the legal voters 
thereof at a general election held in November, 1888, at which time a 
majority voted in favor of annexation. The electors of Cass county 
did not vote upon the proposition. The result in Crow Wing was pro- 
claimed by the governor prior to April 2, 1889, and on that day de- 
fendant was duly appointed assessor for a portion of Crow Wing 
Read & MacDouald U.C.B.Leg.— 25 
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county, including, if chaptei’ 118 was unrepealed, the territory in dis- 
pute. Thereafter defendant refused to proceed with the assessment 
of personal property within this territory, solely on the ground here- 
tofore indicated, that the earlier act (chapter 118) was repealed by 
implication on the passage of the later, (chapter 119.) 

1. Starting out with the proposition, which has become axiomatic, 
that repeals by implication are not favored, we may safely say, as a 
reasonable proposition, that a legislature does not intend to effect so 
important a measure as the repeal of a law, without expressing its 
intent so to do. Such an interpretation, therefore, should not be 
adopted unless it be inevitable, and any reasonable construction of 
the later act which offers an escape from it is more likely to be in 
consonance with the real intention. It is a rule well founded in rea- 
son, as well as in authority, that to give an act not clearly intended as 
a substitute for another the effect of repealing it, the implication of 
an intent to repeal must be disclosed by a repugnancy between its 
provisions and tliose of the earlier law, so positive as to be irrecon- 
cilable by any fair, strict, or liberal construction thereof, which would 
without destroying its manifest intent and meaning, find for it a rea- 
sonable field of operation, preserving at the same time the force of 
the earlier law, and construing both together in harmony with the 
whole course of legislation upon the subject. To justify a court in 
holding that an act is repealed by one subsequently passed, it must 
appeal- that the later provision is certainly and clearly in hostility to 
the former. If by any reasonable construction the two statutes can 
stand together, they must so stand. If harmony is impossible, and it 
is only in that event, the earlier enactment is repealed. Wood v. U. 
S., 16 Pet. 342; State v. Stoll, 17 Wall. 425; Chew Heong v. U. S., 112 
U.S. 536, 5 S.Ct. 255; People v. Board Suprs. St. Lawrence Co., 103 
N.Y. 541, 9 N.E. 311; Rounds v. Waymart Borough, 81 Pa.St. 395; 
Covington v. City of East St. Louis, 78 111. 548; Iverson v. State, 52 
Ala. 170; Pratt v. Atlantic & St. Lawrence R. Co., 42 Me. 579; Sedg. 
St. & Const. Law, 105; Smith, St. Law, 879. Of course, repeal by im- 
plication can be effected by inconsistent enactments at the same ses- 
sion of the legislature; but it has been said that statutes enacted at 
the same session are to be construed to a certain extent as one act, 
and therefore in such a case there is a much stronger presumption 
against an intention to repeal which is not expressed than in case of 
statutes passed at different sessions; and in such cases there should 
be such an exposition as will give effect to what appears to be the 
main intent of the lawmaker. Peyton v. Moseley, 3 T. B. Bon. 77; 
Eckloff v. District of Columbia, 4 Mackey, 572; Board of Commrs’. 
of La Grange Co. v. Cutler, 6 Ind. 354. 

In the cases first above referred to, and in the large number of au- 
thorities therein cited, may be found instances in which the general 
rules in respect to repeal by implication have been applied, and it only 
remains for us to make a like application to the facts in hand. As 
section 1, art. 11, of the constitution bears upon changes in the" lines 
of organized counties only, the law-makers were not restricted in any 
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manner when dealing with the cotinty of Cass. But, as chapter 118 
affected the boundary lines of the organized county of Crow Wing, 
the measure had to be formally approved by the electors of that comi- 
ty before the alteration declared by the legislature became a certain- 
ty, and this approval was provided for in the act. Without this en- 
actment, the voters of Crow Wing county were helpless. Its passage, 
whereby the boundary lines of both counties were changed in so far 
as that could be accomplished by legislation, was quite as essential to 
the transfer of a portion of the unorganized county to the organized 
as was the step subsequently to be taken by the legal voters. _ And 
when the law-makers considered and deteraiined upon the subject of 
this change in county lines, fully and finally covering all matters 
within the scope of legislative authority, we are unable to see why 
this action was not as complete and of as great force as if neither of 
these counties had been organized, and the sections providing for a 
ballot had been omitted. If such had been the case, no one would 
have contended that there had been a repeal by implication. When 
enacting chapter 118, the legislative mind was particularly called to 
Cass comity, and that part of its tenntory which was to be attached 
to another county, if the electors of the last-mentioned county so 
willed it by their ballots. The intent in reference to_ this particular 
subject was specially manifested and annomiced, w'^hile chapter 119 
was general in its application to the unorganized counties of the state. 
See Dill. Mun. Corp. Sec. 87. Therefore, and without considering the 
fact that these laws were passed about the same time and at the same 
session of the legislature, we conclude that both acts may stand, and 
that the later general law is not in hostility to, and may readily be 
harmonized with, the earlier, which is special and local. 

[Order reversed.] 

NOTH 

111 state ex rel. City Loan & Say. Co. v. Moore, 124 Ohio St. 256, 177 N.E, 010 
(1931) an Ohio statute repealed certain legislation and replaced it with a new 
enactment. During the same session of the icgislature anotiier statute was passed 
expressly repealing the new act and reenacting the abrogated legislation. The Ohio 
Constitution provided that all statutes, with certain exceptions, shall not he ef- 
fective until ninety days after filing. The court held that re-enactment, although 
lueSoctlve as a statute for ninety days, In substance operated as a motion to re- 
consider. This case is discussed and criticized in 45 Harv,L.Ilev. 691 (1932). 


SPENCER V, THE STATE 

Supreme Court of Indiana, 1853, 5 Ind. 41. 
[The case appears infra, p. 995.] 
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STATE V. THORNBURY 

SupreiTis Court of Waslilngton, 1937. 190 Wash. 1549, 69 P.Scl 815. 

Millard, Justice. Defendant was charged in the superior court for 
Thurston county with the crime of Sabbath breaking, in that on Sun- 
day, April 11, 1937, at or about the hour of 12:30 o’clock, a. m., he 
“. . . then and thei’e did willfully and unlawfully sell, offer for 

sale and expose for sale personal property, to-wit, intoxicating liquors, 
lo-wit, beer and wine.” 

To that information the defendant interposed a demurrer which was 
sustained. The State has appealed. 

Counsel for respondent contended in the trial court, as they insist in 
this court, that section 242, chapter 249, p. 963, Laws 1909, Rem.Rev. 
Stat. § 2494, was repealed by implication by chapter 62, p, 173, Laws 
of the Extraordinary Session of 1933, Rem.Rev.Stat. § 7306 — ^1 et seq.. 
Known as the “Washington State Liquor Act.” The statute (Rem. 
Rev.Stat. § 2494) defines Sabbath brealiing as follows: 

“Every person who, on the first day of the week, shall promote any 
noisy or boisterous sport or amusement, disturbing the peace of the 
day; or who shall conduct or carry on, or perform or employ any 
labor about any trade or manufacture, except livery-stables, garages 
and works of necessity or charity conducted in an orderly manner so 
as not to interfere with the repose and religious liberty of the com- 
munity; or who shall open any drinking saloon, or sell, offer or expose 
for sale, any personal property, shall be guilty of a misdemeanor: Pro- 
vided, that meals, without intoxicating liquors, may be served on the 
premises or elsewhere by caterers, and prepared tobacco, milk, fruit, 
confectionery, newspapers, magazines, medical and surgical appliances 
may be sold in a quiet and orderly manner. In works of necessity or 
charity is included whatever is needful during the day for the good 
order or health or comfort' of a community, but keeping open a bar- 
ber-shop, shaving or cutting hair shall not be deemed a work of neces- 
sity or charity, and nothing in this section shall be construed to permit 
the sale of uncooked meats, groceries, clothing, boots or shoes.” 

There can be no implied repeal of one act by another unless both 
acts deal with or relate to, the same subject-matter. Rem.Rev.Stat. § 
2494 is a Sunday closing law; it is not a liquor law. It prohibits the 
sale on Sunday of intoxicating liquor and all other personal property 
except “that meals, without intoxicating liquors, may be served on the 
premises or elsewhere by caterers,” and other specified articles. The 
sale on Sunday of Intoxicating liquors is specifically prohibited, as is 
the sale of uncooked meats, clothing, and other personal property. 
The Sabbath breaking statute, Rem.Rev.Stat. § 2494, deals with many 
varied acts (including the sale of intoxicating liquors on Sunday), 
constituting violations of that statute. The state liquor act has to do 
with the subject-matter of intoxicating liquor. It does not include the 
entire subject-matter of the Sabbath breaking statute, therefore it can- 
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not repeal it by implication. It will be presiuned that the Legi.slature, 
in enacting the slate liquor law, acted with full knowledge of the 
Sunday closing law. Our slate liquor law is silent on the question of 
Sunday sales by hotels and restaurants. Surely, if the Legislature had 
intended to repeal the Sunday closing law, it would have done so when 
it enacted the state liquor statute which deals only with the subject- 
matter of intoxicating liquors. It does not, as stated above, cover the 
whole subject-matter of the statute having to do with Sabbath break- 
ing, and, clearly, was not intended to take its place. . . 

Reversed. 

NOTES 

1. In Gaston v. Moi-riam, 33 Minn. 271 at p. 283, 22 N.W. 614 (1885), Mitchell, 
J., said: “All laws are presumed to be passed with deliberation, and with full 
knowledge of existing ones on the same subject; and it is, therefore, a reasonable 
conclusion that the legislature, in passing a statute, did not intend to interfere 
with or abrogate any prior law relating to the same matter, unless the repug- 
nancy between the two Is irreconcilable and irresistible. The court is bound to 
uphold tlie prior law, if the two acts may well subsist together.” 

2. Lindley, J., in Oudahy Bros. Co. v. La Budde et ah, 92 F.2d 937 (C.O.A.7th, 
1037), said at p. 939; "Paxnlliar is the principle that rei>eals will not be implied 
unless there Is a positive repugnance between the provisions of the new law and 
those of the old and that presumption against such intention to repeal is strongest 
when the two acts are passed not only at the same session but on the same date. 
[Citation omitted.] Here, indeed, the two subsections are a part of the same 
section.” 

3. See commentaries in 12 Wash.L.Rev. 87 (1937); 29 Ky.L.J. 354 (1941) on 
the state of authorities In Washington and Kentucky. 

4. With regard to repeal or amendment implied from a later inconsistent enact- 
ment, see Note, 37 Colum.L.Bev. 292 (1037). 

6. Repeal by omission is discussed in 15 Tex.L.Hev. 145 (1933), 


BENDER V. UNITED STATES 

Circuit Court of Appeals of the United States, Third Circuit, 1937. 

93 F.2d 814. 

Appeal from the District Court of the United States for the District 
of New Jersey; WiUiam Clark, Judge. 

Samuel Bender was convicted of knowingly and unlawfully working 
in a distillery for the production of spirituous liquors upon which no 
sign bearing the words “Registered Distillery” was placed and kept 
as required by law, and he appeals. 

Reversed and remanded. 

Biggs, Circuit Judge. Samuel Bender, the appellant, was tried upon 
an indictment consisting of four counts. The learned trial judge sub- 
mitted only the first and third counts to the jury for its consideration. 
The jury brought in a verdict of guilty upon the third count alone. 
The third count was as follows: “That on or about the 18th day of 
April, A.D.1934, at Lafayette in Andover Township and the County 
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of Sussex, in the State and District of New Jersey and within the ju- 
risdiction of this Court, the said Sam Bender knowingly and unlawful- 
ly did work in a distillery for the pi'oduction of spirituous liquors upon 
which no sign bearing the words ‘Registered Distillery’ was placed and 
kept, as required by law; contrary to the form of the statute in such 
case made and provided. . . 

The statute in question was R.S. § 3279, 26 U.S.C.A. § 1182, the per- 
tinent portions of which are as follows: 

“Every person engaged in distilling or rectifying spirits . 
shall place and keep conspicuously on the outside of the place of such 
business a sign, exhibiting in plain and legible letters, . . . the 

name or firm of the distiller, rectifier . . . with the words; 

‘Registered distillery’, ‘rectifier of spirits’, ... as the case may 
be. Every person who violates the foregoing provision by negligence 
or refusal, or otherwise, shall pay a penalty of $500. . 

“And every person who works in any distillery, rectifying establish- 
ment, or wholesale liquor store, on which no sign is placed and kept, 
as hereinbefore provided; and every person who knowingly receives 
at, carries, or conveys any distilled spirits to or from any such dis- 
tillery, rectifying establishment, warehouse, or store or who knowingly 
carries and delivers any grain, molasses, or other raw material to any 
distillery on which such sign is not placed and kept, shall forfeit all 
horses, carts, drays, wagons, or other vehicle or animal used in carry- 
ing or conveying such property aforesaid, and shall be fined not loss 
than $100 nor more than $1,000, or be imprisoned not less than one 
month nor more than six montlrs.” 

The statute just quoted was derived from an act of Congress passed 
upon July 20, 1868, 15 Stat. 132, § 18, and was law at least until the 
passage of the National Prohibition Act, 27 U.S.C.A. § 1 et seq,, which 
the appellant contends repealed the statute just quoted by implication. 

The pertinent portion of the National Prohibition Act, which was 
passed upon October 28, 1919, c, 85, tit. 2, § 17, 41 Stat. 313, 27 U.S. 
C.A. § 29, is as follows: “Advertising liquor or manufacture, sale, or 
keeping for sale thereof; exceptions. It shall be unlawful to advertise 
anywhere, or by any means or method, liquor, or the manufacture, 
sale, keeping for sale or furnishing of the same, or where, how, from 
whom, or at what price the same may be obtained. No one shall per- 
mit any sign or billboard containing such advertisement to remain up- 
on one’s premises. But nothing herein shall prohibit manufacturers 
and wholesale druggists holding permits to sell liquor from furnishing 
price lists, with description of liquor for sale, to persons permitted to 
purchase liquor, or from advertising alcohol in business publications or 
trade journals circulating generally among manufacturers of lawful 
alcoholic perfumes, toilet preparations, flavoring extracts, medicinal 
preparations, and like articles: Provided, however, That nothing in 
this chapter [or Section 341 of Title 18] shall apply to newspapers pub- 
lished in foreign countries when mailed to this country.” 
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Wo believe that the statute just quoted repealed by implication the 
statute under which the third count of the indictment in the case sub 
judico. United States v. Yuginovich, 256 U.S. 450, 41 S. Ct. 551, 65 L. 
Ed. 1043; Ketchum v. United States, 8 Cir., 270 F. 416; Sanford v. 
United States, 8 Cir., 274 F. 369; United States v. Windham, D.C., 264 
F. 376; Gray v. United States, 6 Cir., 276 F. 395. 

The only question therefore remaining is whether or not R.S. § 
3279, 26 U.S.C.A. § 1182, was re-enacted or revived by any subsequent 
act of Congress or constitutional amendment. 

Upon November 23, 1921, Congress passed an act re-enacting the 
provisions of the revenue laws in respect to manufacture and sale of 
liquor which had been repealed by the National Prohibition Act. That 
statute, chapter 134, § 5, 42 Stat. 223, 27 U.S.C.A. § 3, is as follows: 
“Effect on existing legislation. All laws in regard to the manufacture 
and taxation of £ind traffic in intoxicating liquor, and all penalties for 
violations of such laws that were in force on October 28, 1919, shall be 
and continue in force, as to both beverage and nonbeverage liquor, ex- 
cept such provisions of such laws as are directly in conflict with any 
provision of this title." 

It is clear, we think, that the last clause of the statute just above 
quoted could not serve as a re-enactment of R.S. § 3279, 26 U.S,C.A, 
§ 1182, since that statute expressly required the posting of a sign, 
registered distillery, and the National Prohibition Act expressly pro- 
hibits it. Commercial Credit Co. v. United States, 6 Cir., 5 F.2d 1, 4. 

If it be the fact that the statute which required a distiller to post a 
sign showing that his place of business was a distillery has been re- 
pealed it follows as a matter of logic that a statute making it a crime to 
work in a distillery upon which no such sign is posted is also repealed. 

The National Prohibition Act was itself repealed upon August 27, 
1935, 49 Stat. 872, shortly following the repeal of the Eighteenth 
Amendment. Can it be said that the repeal of the National Prohibi- 
tion Act and of the Eighteenth Amendment had the effect of reviving 
section 3279, 26 U.S.C.A. § 1182, at that time, as we have found, re- 
pealed by implication? Can a dead act rise again? Rev.St. § 12, 1 U. 
S.C.A. § 28, provides; “Whenever an Act is repealed, which repealed a 
former Act, such former Act shall not thereby be revived, unless it 
shall be expressly so provided.” 

We are of the opinion that the statute just quoted applies to re- 
peals by implication as well as by express language. Milne v. Huber, 
Fed.Cas.No.9,617. The statute in question, in our opinion, changes 
the common-law rule that the repeal of a repealing act revived the 
former act. Wallace v. Bradshaw, 54 N.J,L, 175, 23 A. 759. 

We are therefore of the conclusion that Rev.St. § 3279, 26 U.S.C.A, 
§ 1182, when repealed by implication was not subsequently revived 
and that therefore the third coimt of the indictment against the appel- 
lant was founded upon the provisions of a statute which had ceased 
to exist as law. 
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Having reached this conclusion we deem it unnecessary to examine 
further into this case. 

The decision of the court below is reversed, and the cause is re- 
manded for further action in accordance with this opinion- 

NOTES 

1. Concerning effect when act repealing or modifying the common law la re- 
pealed, see Infra, p. 12G7. 

2. In the following amending acts, changes made from Mason’s Minnesota Stat- 
utes of 1027, Section 8.185, are italicized. Was it ncee&saiy to enact cither or both 
of 1934 Ex., chapter 78, and 1935, chapter 293 infra, to establish the desired effect 
of 1933, chapters 262 and 324? 

MINNESOTA LAWS 1933 

Chapter 262 

An act to amend Mason’s Minnesota Statutes of 1027, Section 8585, relating to 
grounds for divorce. 

lie it enacted by the Legislature of tlic State of Minnesota: 

Section 1. QroiimAs for divorce in certain cases . — That Mason’s Minnesota Stat- 
utes of 1927, Section 8585, be amended to read as follow.?: 

“8585. A divorce from the bonds of matrimony may he adjudged by the district 
court for any of the following causes; 

4. Sentence to imprisonment in any stale or United States prison or any stati' 
or United States reformatoiy subsequent to the marriage; and in such a case a 
pardon shall not restore the conjugal rights. 

See. 2. Same . — That Mason's Minnesota Statutes of 1927, Section 8585, be 
amended by adding thereto a new subdivision designated as Section 8 and read as 
follows: 8. Continuous separation under a decree of limited divorce for more 
than 5 years next preceding the commencement of the action. 

Approved April 16, 1933. 

MINNESOTA LAWS 1933 

Chapter 324 

An act to amend Mason’s Minnesota Statutes of 1927, Section 8685, relating to 
grounds for divorce. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Grounds for divorce . — ^That Mason’s Minnesota Statutes of 1927, 
Section 8585, be amended so as to read as follows: 

“8585. A divorce from the bonds of matrimony may be adjudged by the dis- 
trict court for any of the following causes; 

“1. Adultery. 

“2. Impotency. 

“3. Cruel and inhuman treatment. 

“4. Sentence to imprisonment in any state prison or state reformatory subsequent 
to the maaTiage ; and in such a case a pardon shall not restore the conjugal rights. 

“6. Wilful desertion for one year next preceding the commencement of the action. 

“6. Habitual drunkenness for one year Immediately preceding the commence- 
ment of the action. 

“7. Incurable Insanity. But no divorce shall be granted upon this ground 
unless tlie insane party shall have been under regular treatment for insanity, and 
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becnnse thereof, confined in an institution for a period of at least live years Im- 
inodiatcly preceding the commencement of the action. In granting a divorce tipon 
this ground, notice of the pendency of tlie action shall he served in such manner 
as the court may direct, upon the nearest blood relative and guardian of such in- 
sane person, and the superintendent of the Institulion in which he is confined. Such 
relative or guardian and superintendent of the institution shall he entitled to appear 
and be heard upon any and all issues. The status of the parties as to the support 
and maintenance of the insane person shall not be altered in any way by the 
granting of the divorce.” 

Approved April 20, 1933. 


MINNESOTA LAWS, EXTRA SESSION 1933-34 

Chapter 78 

An act to amend Mason’s Minnesota Statutes of 1027, Section 8586. Subdivision 
4, as amended by Chapter 324, of the Laws of 1933. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Imprisonme^it to he oause for divorce . — That Mason’s Minnesota Stat- 
utes of 1527, Section 8585, subdivision 4 thereof, os amended by Chapter 324 of 
Laws of 1933, be amended to read as follows: 

“4. Sentence to Imprisonment in any state or United States prison or any state 
or United States reformatory subsequent to the marriage; and la such a case a 
pardon shall not restore the conjugal rights.” 

Approved January 9, 1934. 

See IS Mlnn.L.Kev. at p. 406, f.n. 7 (1034). 


MINNESOTA LAWS 193S 

Chapter 295 

An act to amend Mason’s Minnesota Statutes 1927, Section 8585 as amended 
by Laws 1933, Chapter 324, relating to grounds for divorce and repealing Laws 
1933, Chapter 232. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Ch'ounds for divorce . — ^That Mason’s Minnesota Statutes 1927, Section 
8585 as amended by Laws 1933, Chapter 324, be amended to road as follows: 

"8585. A divorce from the bonds of matrimony may be adjudged by the district 
court for any of the following causes: 

“1. Adultery. 

"2. Impotency. 

“3. Cruel and inhuman treatment. 

“4. Sentence to imprlsoiuneut in any state or United States prison or any state 
or United States reformatory subsequent to tlm marriage; and in such a case a 
pardon shall not restore the conjugal rights. 

"5. Wilful desertion for one year nest preceding the commencement of the action. 

“6. Habitual drunkenness for one year immediately preceding the commence- 
ment of the action. 

“7. Incurable insanity, provided that no divorce shall be granted upon this 
ground unless the insane party shall have been under regular treatment for in- 
sanity, and because thereof, confined in an institution for a period of at least five 
years Immediately preceding the commencement of the action. In granting a 
divorce upon this ground, notice of the pendency of the action shall be served In. 
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such manner as tlie court may direct, upon the nearest blood relative and giiardi- 
aii of such insane person, and the buperiiitcndent of tliu institution in whicli lie 
is confined. Such relative or guardian and supoviii ton dent of the institution 
shall be entitled to appear and be beard upon any and all issues. The status of 
the parties as to the support and maintenance of the insane person sliall not be 
altered in any way by the granting of tlie divorce. 

“8. Continuous separation under decree of limited divorce for more than five 
years next preceding the conimeneoment of tlie action. 

“9. That Laws 1033, Chapter 2C2 be and the same hereby is repealed." 

Approved April 25, 1936. 

3. The New York Law Eevision Commission sponsored a hill in the 1047 ses.sion 
of the New York Legislature declaratory of the common law rule of that state that 
where ‘Two or more acts enacted at the same legislative session, without reference 
to each other, affect the same statute or portion of a statute, the construction of 
the statute so affected is a question of law depending on the intent of tlie legislature, 
and the order in which the several acts took effect, or became law, is not con- 
clusive." Based on People ex rcl. Chadbonrne v. Voorbis, 236 N.Y. 437, 141 N.B. 
907 (1923), and McMastcr v. Qonld, 240 N.Y. 370, 148 N.E. 650 (1925). See (1947) 
N.Y.Leg.Doc.No.66(N)). The bill was vetoed without explanation. 


DUNCAN L. KENNEDY, LEGISLATIVE BILL DRAFTING 

31 Mlnn.L.Bev. 103, 110 (1940). 

Repealing acts are of two general types. A repeal by implication 
is obtained by enactment of contrary provisions, and since the latest 
statute prevails, the former is of no effect and is repealed by implica- 
tion, but the former statute is repealed only insofar as it is in con- 
flict with the provisions of the later statute. Repeals by implication 
are more prevalent when statutes are not kept up to date and in their 
proper place. If the statutes are not up to date and do not clearly 
show what is the latest amendment or law on any subject, legislators 
are more apt to pass laws concerning matters already covered with- 
out specifically repealing the prior laws and without taking them in- 
to consideration. The result is a multiplicity of laws and repeals by 
implication. Only the courts can finally decide whether an entire 
law, or only a part thereof, is repealed. Until the court passes upon 
it, no one can know whether an implied repeal will stand. Most im- 
plied repeals can be prevented by an efficient revisor of statutes who 
knows the statutory law and is constantly on the lookout for bills 
containing implied repeals. 

In express repeals care must be exercised to fully determine the 
status of existing matters by virtue of the act to be repealed, and 
also as to the status of pending matters. Provision would also have 
to be made to take care of applications for licenses which are pend- 
ing at the time the repeal would take effect. TTiese results are gen- 
erally taken care of by means of saving clauses. The repeal of an 
act takes away from it all force and the act is totally destroyed, 

[The same author in “Drafting Bills for the Minnesota Legisla- 
ture” (1946) at p. 16, says;] 
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“A common practice in the past, now less frequently followed, 
was to provide at the close of a bill, ‘all acts or parts of acts incon- 
sistent with the provisions of this act are hereby repealed.’ This is 
bolh unnecessary and confusing. In legal effect it adds nothing, as 
without such provision all prior conflicting laws or parts of laws 
would be repealed by implication. Robert Luce states it thusly: ‘Why 
waste ink by so much as declaring that “all acts and parts of acts in- 
consistent herewith are hereby repealed?” Of course they are. It is 
elementary that the last word goes.’ ” 


SECTION 5. REVISIONS, CODIFICATIONS, CONSOLIDATIONS 

AND COMPILATIONS 

SMITH V. EAU CLAIRE 

Supreme Court of Wisconsin, 1S91. 78 Wis. 457, 47 N.W. 830. 

By an ordinance passed by the common council of the city of Eau 
Claire, on March 6, 1889, the grade of a street in said city, known 
as “Fifth Avenue,” was changed, and ordered to be raised above the 
former grade thereof duly established several years before. The 
street was filled by the city to the new grade during the spring and 
summer of 1889. The plaintiff owned a lot fronting on Fifth avenue, 
on which stood his residence. The lot had been filled with reference 
to the old grade, and the filling of the street to the new grade raised 
it above the level of the lot, and tliereby damaged the property. 'The 
plaintiff presented to the common council a claim for such damages, 
but the council disallowed the same. He thereupon took an appeal 
from such disallowance to the circuit court, pursuant to the provi- 
sions of the city charter. The court directed the parties to file and 
serve formal pleadings, and thereupon the plaintiff filed and served 
his complaint, alleging therein the facts above stated, with the ad- 
ditional fact that the ordinance changing the grade of Fifth avenue 
was approved by the mayor March 7, and published in the official 
newspaper of the city April 9, 1889. The city interposed a general 
demurrer to the complaint, and appeals from an order overruling, 
the same. 

Lyon, J., (after stating the facts as above.) . . . This brings 

us to the inquiry, is there any statute which entitles the plaintiff to 
compensation for the consequential injury to his lot caused by such 
change of grade? The charter of the city of Eau Claire now in force 
is contained in chapter 184, Laws 1889. It was published, and took 
effect, March 30, 1889. The charter in force before that time is con- 
tained in chapter 16, P. & L.Laws 1872, entitled “An act to incorpo- 
rate the city of Eau Claire,” approved March 2, 1872, and in certain 
acts amending the same. The title of chapter 184 is “An act to revise, 
consolidate, and amend the charter of the city of Eau Claire, approved 
March 2, 1872, and the several acts amendatory thereof.” Chapter 
184 contains no provision making the city liable for damages caused 
by a change of grade of a street. Chapter 16 of 1872 (the old char- 
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ter) contained such a provision. Is that provision repealed by the 
new charter? The genei’al rule is that a statute which revises the 
subject-matter of a former statute works a repeal of such former 
statute wdthout express words to that effect. Lewis v. Stout, 22 Wis. 
234. Hence, if chapter 184 contained no express repealing clause, it 
would operate to repeal chapter 16 by implication, for it revises the 
whole subject-matter of the latter chapter. But chapter 184 con- 
tains a repealing clause, which is as follows: “All acts and parts of 
acts inconsistent with, and conflicting with, the provisions of this act, 
are hereby repealed.” It was held, in Lewis v. Stout, that such a re- 
pealing clause, saves all provisions in the old act which are not in- 
consistent vsath the revised act. So it was held in that case that a 
provision in a former statute, requiring a certain bond to run to the 
governor, was not repealed by a revising act which required the bond 
to be given, but did not provide to whom it should be executed, and 
which only repealed acts inconsistent therewith. It is obvious that 
the provision in the former statute, thus saved, was not inconsistent 
with the revising statute. But we have no such case here. Chapter 
184 of 1889 does not charge the city with liability for consequential 
damages caused by a lawful change of the grade of a street. Stand- 
ing alone, it is as complete an immunity from such liability as though 
it had been expressly enacted therein that the city should not be so 
liable. The former statute imposed such liability in terms. That 
the two are inconsistent with each other seems to admit of no doubt. 

The order of the circuit court must be reversed, and that court 
directed to sustain the demurrer. 


CENTRAL OF GEORGIA RY. CO. v. STATE 

Supreme Court of Georgia, 1S98. 

104 Ga. 831, 31 S.E. 531, 42 L.E.A. 618. 

Lewis, J. 1. The latter part of section 2189 of the Civil Code gives 
the railroad commissioners power to require the location of such de- 
pots, and the establishment of such freight buildings, as the condition 
of the road, the safety of freight, and the public comfort and conven- 
ience require. This provision is contained in the act of October 29, 
1889 (Acts 1889, p. 132). Under section 2196 of the Civil Code a 
penalty is prescribed against any raih’oad company doing business in 
this state for a violation of the rules and regulations fixed by the rail- 
road commissioners. This section is a codification of section 9 of the 
act of October 14, 1879 (Acts 1878-79, p. 129) . It appears from the 
record that on January 28, 1896, the railroad commissioners of this 
state passed an order requiring the Central of Georgia Railway Com- 
pany to erect a suitable depot building at Forsyth, in Monroe county. 
The company refused to comply with this order, and suit was insti- 
tuted by the state, through the attorney general, in Monroe superior 
court, to recover the penalty provided for in the above section 2196 of 
the Civil Code. . 
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The wrong done in this case was a failure on the part of the com- 
pany, through its principal officer, to obey the order of the railroad 
commissioners. It involved simply an omission of a duty. No agent 
in Monroe county was charged with this duty, or had anything what- 
ever to do with its performance, so far as the record shows. No dis- 
regard, therefore, of the mandates of the railroad commissioners oc- 
curred in that county. The wrong was perpetrated by the company 
through its principal officer, who failed or refused to obey the order 
in question. The violation, therefore, occurred in the county where 
the company’s principal office is located, and there the wrong was per- 
petrated. . . . We think, therefore, that the court erred in not 

sustaining the first ground of the demurrer to the petition. 

2, It is contended by counsel for plaintiff in error that there is no 
law in this state which confers upon the railroad commissioners the 
power and authority to require a railroad company to erect depot 
buildings; that the act which undertakes to confer this power, to wit, 
the act approved October 29, 1889, amendatory of the act of 1879, is 
unconstitutional, because it contains matter different from what is ex- 
pressed in the title thereof; and that the act approved August 31, 
1891, which undertook to remove the defect in the title in the act of 
1879, is itself unconstitutional, because its title does not indicate the 
matter contained in the body of the act. On the other hand, it is con- 
tended by counsel for the state that, the act of 1889 being codified as 
section 2189 of the new Code, the act of 1895 adopting and making 
of force that Code cured all those defects, if any, which had existed 
in the act of 1889. Counsel for plaintiff in error insists, however, that 
by the adopting act of 1895 the legislature never intended to make 
anything in the Code law which was not the law before its adoption; 
and that, even if such was its intention, it did not have the power, un- 
der the constitution, to enact in this way new statutes, or any changes 
or modifications in the existing laws of the state. We will not pause 
to consider or pass upon the questions raised in reference to the con- 
stitutionality of the acts of 1889 and 1891 as originally passed by the 
legislature, but we will pass over thrae to consider the more important 
question as to what validity or force the adopting act of the legisla- 
ture gave to the provisions in the present Code of 1895. Upon this is- 
sue was fought the great legal battle between counsel for the con- 
tending parties in this case; and the view we take of this question, 
which can scarcely be measured in its importance and interest to the 
profession and the people generally, renders it unnecessary to con- 
sider the other constitutional questions touching defects in the titles 
of the original acts. It is insisted that by the act approved December 
19, 1893, providing for the appointment of three commissioners to 
codify the laws of Georgia, these commissioners were simply empow- 
ered to codify and arrange in systematic and condensed form the laws 
then in force in the state, and had no authority whatever to embody 
in the Code any new law, or any provision wliich modified any exist- 
ing law of the state. No one would hardly pretend that any new mat- 
ter in' the Code derives force or efficacy by virtue of the act of the 
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commissioners alone. Even if the legislature had attempted to confer 
upon the commissioners the power to make changes in the law, and 
to embody in the Code such new matter as they saw proper, such an 
act of the legislature, in so far as its purpose was to thus create new 
legislation for the state, would have been an absolute nullity. Enact- 
ing and changing laws for a state devolves by the constitution upon 
the legislative branch of its government, and that branch cannot dele- 
gate the power to another. A consideration, therefore, of the duties 
and powers imposed upon the code commissioners, can throw no light 
upon what construction should be given an act of the legislature adopt- 
ing their work. If the codifiers introduced any new matter in the 
Code, it, of course, amounted to nothing unless it afterwards was en- 
acted into statute by legislative sanction. Where such matter is not 
inherently unconstitutional, — that is, where it embraces nothing that 
is not a proper subject-matter of legislative enactment, — there can be 
no question but that the legislature has the power to enact it into law 
or not, as it sees proper. When the work of the commissioners was 
completed, it was laid before the legislature. It had the power to re- 
ject that work or to accept it, and in its acceptance it had the power 
simply to provide for the pay of the commissioners, and the publica- 
tion of their work for the use of the public; and, if nothing more was 
done, there would have been a want of legislative sanction to any new 
matter embodied in the Code, and hence such new matter would never 
have had any validity. The vital question, then, in this case, is not 
what the commissioners had the power to do, but what the legisla- 
ture intended to do with their work. That intention can only be gath- 
ered from what the legislature itself has deliberately declared when 
it finally passed upon the work reported to it by the commissioners. 
This final action of the legislature is embodied in what is Imown as 
the "Adopting Act” of the Code, approved December 16, 1895. Sec- 
tion 1 of that act declares: "That the code of laws prepared under its 
authority by John L. Hopkins, Clifford Anderson, and Joseph R. La- 
mar, and revised, fully examined and identified by the certificate of 
its joint committee, and recommended and reported for adoption, and 
with the acts passed by the general assembly of 1895 added thereto 
by the codifiers, be, and the same is, hereby adopted and made of force 
as the Code of Georgia.” This portion of the body of the act is cov- 
ered by these words in the title, "An act to approve, adopt, and make 
of force the code of laws prepared under the direction and by author- 
ity of the general assembly," etc, A legislative body should always 
be presumed to mean something by the passage of an act. If, as con- 
tended by plaintiff in error, the legislature by this act intended to 
adopt such provisions in this Code as were law anyway, without any 
further legislative sanction whatever, then the act in question is ab- 
solutely meaningless. It would give no more force or effect to the 
Code of 1895 than such a work would have carried with it emanating 
from a private source, and without any legislative warrant or author- 
ity whatever. The code of laws designated and identified in the act 
was adopted and made of force as the Code of Georgia. Not a part 
of the Code was then made of force, but the entire Code, as compiled 
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by the commissioners. It would be difficult to conceive how languago 
could more clearly or forcibly express the real intent of the legisla- 
ture in this matter than the words used in the title and the body of 
this act. If it means anything, it means a puipose of the legislature 
to adopt and make of force a code of laws, and hence to breathe into 
every provision in that code the vitality of a legislative enactment. 
Any other construction would ascribe to the legislature the folly of 
declaring, in effect, “We adopt as law in this code everything which 
would be law anyway without further sanction.” It would be just 
as reasonable for that body to re-enact verbatim et literatim a stat- 
ute which it recognized and knew to be already of force. Had such 
been the legislative wiU, that body would, doubtless, have pursued the 
same course with reference to the Code of 1895 that its predecessors 
followed in regard to the Codes of 1868, 1873, and 1882. The Code 
of 1868, Imown as “Irwin’s Code,” and also the Code of 1873, were 
both the work of private enterprise, their compilation not even having 
been previously authorized by any act of the legislature. The Code 
of 1882 was compiled in pursuance of an act of the legislature, but nei- 
ther this edition nor the other two named received the sanction of 
an adopting act. After each of these works was completed, it was, 
by resolution of the general assembly, submitted, the first to a com- 
mittee of three, and the last two to the attorney general of the state, 
and each received favorable reports. This was a completion of tlie 
works, and all the legislature afterwards did was to order a publi- 
cation of a given number of volumes, and make appropriation there- 
for. When, however, the Code of 1895 was reported by the commis- 
sioners, and was examined, approved, and favorably reported by a 
joint committee of both houses of the legislature, that body went a 
step further, and passed the “Adopting Act” of 1895. . . . There 

is quite a difference between a code of laws for a state and a compila- 
tion in revised form of its statutes. The code is broader in its scope, 
and more comprehensive in its purposes. Its general object is to em- 
body as near as practicable all the law of a state, from whatever 
source derived. When properly adopted by the lavanaking power of 
a state, it has the same effect as one general act of the legislature con- 
taining all the provisions embraced in the volume that is thus adopted. 
It is more than evidentiary of the law. It is the law itself. In 6 Am. 
& Eng.Enc.Law (2d Ed.) p. 173, it is declared: “The word [code] is 
used frequently in the United States to signify a concise, comprehen- 
sive, systematic re-enactment of the law, deduced from both its prin- 
cipal sources, — ^the pre-existing statutes and the adjudications of 
courts, — as distinguished from compilations of statute law only.” We 
quote the following from Black on Interpretation of Laws (page 363) : 
“Although a code or revision may be made up of many provisions 
drawn from various sources, though it may include the whole or parts 
of many previous laws and reject many others in whole or in part, 
though it may change or modify the existing law, or though it may 
add to the body of law previously in force many new provisions, yet 
it is to be considered as one homogenous whole, established ‘uno flatu.’ 
All its various parts or sections are to be considered and interpreted 
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as if they were parts of a single statute. And hence, according to a 
well-known rule, the various provisions, if apparently conflicting, 
must, if possible, be brought into harmony and agreement. In order 
to bring about this harmony and agreement, the court which is called 
upon to interpret the code will look through the entire work, and 
gather such assistance as may be afforded by a complete survey of 
it.” Whenever the legislature, therefore, employs such words as 
“adopting a code,” no other legitimate or reasonable construction can 
be given the language itself than an intention to enact and make of 
force as a statute every provision in the entire work which it has 
under consideration. Such being the intention, then, of the legisla- 
ture by the adopting act of 1895, it remains to be considered whether 
or not this purpose has been legally and constitutionally declared. 

3. The present constitution of this state (article 3, § 7, par. 7; Civ. 
Code, § 5770) declares that “every bill, before it shall pass, shall be 
read three times, and on three separate days, in each house, unless in 
cases of actual invasion or insurrection.” One attack made upon the 
adopting act is that it does not contain in its body any of the various 
provisions of the law which it seeks to declare of force, and that un- 
der the constitutional provision above cited it was necessary that 
these provisions should have been embodied in the act, and should 
have been read three times before their passage. K this contention 
be correct, then a large body of our laws, many of which have been 
enforced for a century, are unconstitutional and void. The act of 
1782 revived the colonial statutes by mere reference, and without em- 
bodying them in the act itself. The act of 1784 adopted the common 
law of England. These laws were passed under a constitution which 
required bills to be read three times in the house and twice in the 
council; and the common law not only was not so read, but very few, 
if any, of the legislators knew of aU its provisions. 

. In Association v. Richards, 21 Ga. 592, it was held that 
an act of the legislature incorporating a company by its constitution 
and by-laws, without embodying the same in the act, was constitu- 
tional and valid. On page 613, Lumpkin, J., delivering the opinion, 
said: “Suppose the legislature were to adopt the Bible as a part of 
the law of the land. Would the act be void, unless the whole of the 
Old and New Testament were embodied in the statute? Suppose it 
were to declare that the Levitical decrees as set forth in the Old Tes- 
tament should fix the relationship within which marriage might or 
might not be contracted; or suppose it were to say that Mr. Green- 
leaf’s treatise on Evidence should be the guide of the courts in set- 
tling the rules of testimony. It is needless to multiply illustrations. 
The position is untenable and impracticable. . . . We think the 

court did right in overruling all the grounds of the demurrer except 
the first, and we reverse the judgment for not sustaining the demur- 
rer on the ground, alone, that Monroe superior court did not have 
jurisdiction of this cause of action. Judgment reversed. All the jus- 
tices concurring. 
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NOTES 

1. Oonceniing the Question of unity of subject matter In codes, see .Tohnson T. 
Ilarrison, Infra, p. 730. 

2. Kocommendation of the Law Revision Commission to the Legislature Relating 

to the Ooinpilatlon of Acts Creating or Validating Public Authorities as a Sepai'ate 
Chapter of the Consolidated Laws. N.Y.Leg.Doc. (1939) No. 65 (I), 3-5. (1939) 

Rep.Rec. & St.Law Rcv.Comm. 3S7-3S9. 

In a recommendation dealing with public authorities, transmitted to the 1038 
Legislature, the Commission pointed out that “There are in existence today twenty- 
two corporate instrumentalities of the state of New York, generally known as 
‘authorities’, created by act of the Legislature for the furtherance of various self- 
liquidating public improvements or enterprises, such as parkways, bridges, regional 
markets and hydro-electric power development systems. The creation of a 
twenty-third, the New York City Parkway Authority, is now before the Legis- 
lature. In addition, there are several authorities created by local action pursuairt 
to general law, of which three — the New York City, Buffalo and Schenectady 
housing anthorities — have been specifically validated by the Legislature, 

“At the present time, the acts creating these authorities and defining their pow- 
ers, ns well as the numerous amendments thereto, can be found only by consulting 
the session laws. It is frequently necessaiy to refer to six or seven volumes of the 
session laws for the acta relating to a single authority. This inconvenience would 
he entirely obviated by assembling, as a new chapter of the Consolidated Lavvs, the 
twenty-five or more public authority statutes as last mnended.’’ 

The Commission recommended in 1938 the compilation of the legislative acts 
creating or validating public authorities as a separate chapter of the Consolidated 
Laws. Twenty-six such authorities have been created since 1928, and it is probable 
that others will bo created in the future. 

The only question raised with regard to the proposed compilation was a constitu- 
tional one, namely whether it would conflict with Article III, section 16, of the 
New York State Constitution. (This article appears infra, p. 420. Ed.) The Com- 
mission after considering the question concluded that a mere compilation, without 
substantive changes, would be constitutional (see Leg.Doc. (1938) No. 05 (R) for 
Recommendation and Study). However, doubts on the constitutional point per- 
sisted, and the bill did not become law. 

The constitutional question has now been expressly resolved. By an amendment 
to the Constitution adopted in 1938, section 16 of Article III was renumbered 
section 15. Former section 23, renumbered .section 21, was rewritten and reads 
as follows: 

"§ 21. Sections fifteen, sixteen, and seventeen of this article shall not apply to 
any bill, or the amendment to any bill, which shall he recommended to the legis- 
lature by commissioners or any public agency appointed or directed pursuant to law 
to prepare revisions, consolidations or compilations of statutes. But a bill amend- 
ing an existing law shall not be excepted from the provisions of sections fifteen, 
sixteen and seventeen of this article unless such amending bill shall itself be recom- 
mended to the legislature by such commissioners or public agency." 

Section 21 of Article III of the New York State Constitution now makes it clear 
that section 16 of that article (formerly section 16) does not apply to bills recom- 
mended by the Law Revision Commission. , . . 

Inasmuch as the exemption from section 15 of Article III of the Constitution, 
granted by section 21 of that article, does not cover amending bills, unless recom- 
mended by the commissioners or public agencies described in section 21, the Com- 
Read & MacDonald U.C.B.Ijeg.— 26 
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mitision suggests that, if the Public Authorities Law be onacleil, any aiuonclmonta 
thereto, unless of a general nature, and applicable to all tlie authorities included 
in tlie consolidation, shall involve no more than a single authority, and shall be 
entitled in the following foim: 

“An act to amend the public authorities law, in relation to authorialng Trlborough 
bridge authority to eonstmet a bridge across the East river,” etc. A title in the form 
suggested would comply strictly with the requirements of section 16 (formerly sec- 
tion 16) of Article III of the Constitution. . . . 

[The proposed measure became N.Y.Laws 1939, ch. 870. 

Twelve supplemental bills were also Introduced, each of which incorporated in 
the compilation the provisions of anotlier bill before the Legislature at this session 
amending one of the acts creating a public authority or creating a new authority. 
Each of these twelve supplemental bills received the same action as the bill whose 
provisions it incorporated. Five were enacted. Ed.] 

3. The New York Public Authorities Ijuw provides: ‘‘§ 1600. Construction. This 
chapter shall not be considered a new act, but a reenactment and a continuation of 
the several acts consolidated heroin; nor shall this chapter aJTect or impair any 
right, power or duty conferred or imposed by any such act or any liability or right 
Incurred or action or proceeding taken tUeroundor.” 

4, Bee study, “Constitutionality of Proposed Consolidation of Acts Relating to 
Public Authorities”, N.Y.Leg.Uoe. (1038) No. 65 (R) 5-lG, (1938) Rep.Bec. & St.Law 
Eev.Oomm., 443-464. 


IN RE HALL 

Supreme Court of Errors of Connecticut, 1882. 

80 Conn. 131, 47 Am.Rep. 425. 

Park, C. J. This is an application by a woman for admission to the 
bar of Hartford County. After having completed the prescribed term 
of study she has passed the examination required by the rules of the 
bar and has been recommended by the bar of the county to the Su- 
perior Court for admission, subject to the opinion of the court upon 
the question whether as a woman she can legally be admitted. The 
Superior Court has reserved the case for our advice. 

The statute with regard to the admission of attorneys by the court 
is the 29th section of chapter 3, title 4, of the General Statutes, and is 
in the following words:— “The Superior Court may admit and cause to 
be sworn as attorneys such persons as are qualified therefor agreeably 
to the rules established by the judges of said court; and no other per- 
son than an attorney so admitted shall plead at the bar of any court 
of this state, except in his own cause.” 

It is not contended, in opposition to the application, that the lan- 
guage of this statute is not comprehensive enough to include women, 
but the claim is that at the time it was passed its application to women 
was not thought of, while the fact that women have never been ad- 
mitted as attorneys, either by the English courts or by any of the 
courts of this country, had established a common-law disability, which 
could be removed only by a statute intended to have that effect. 

It is hardly necessary to consider how far the fact that women have 
Tipver pursued a particular profession or occupied a particular official 

Bead & BIacDonaed TJ.O.B.Leo., 
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position, to the pursuit or occupancy ot which some governmental 
license or authority was necessary, constitutes a common-law disabil- 
ity Tor receiving such license or authority, because here the statute 
is ample for removing that disability if we can construe it as applying 
to women; so that we come back to the question whether we are by 
construction to limit the application of the statute to men alone, by 
reason of the fact that in its original enactment its application to 
women was not intended by the legislators that enacted it. And upon 
this point we remark, in the first place, that an inquiry of this sort 
involves very serious difficulties. No one would doubt that a statute 
passed at this time in the same words would be sufficient to authorize 
the admission of women to the bar, because it is now a common fact 
and presumably in the minds of legislators, that women in different 
parts of the country are and for some time have been following the 
profession of law. But if we hold that the construction of the statute 
is to be determined by the admitted fact that its application to women 
was not in the minds of the legislators when it was passed, where 
shall we draw the line? All progress in social matters is gradual. 
Wo pass almost imperceptibly from a state of public opinion that ut- 
terly condemns some course of action to one that strongly approves 
it. At what point in the history of this change shall we regard a stat- 
ute, the construction of which is to be affected by it, as passed in con- 
templation of it? When the statute we are now considering was 
passed it probably never entered the mind of a single member of the 
legislature that black men would ever be seeking for admission under 
it. Shall we now hold that it cannot apply to black men? We Icnow 
of no distinction in respect to this rule between the case of a statute 
and that of a constitutional provision. When our state constitution 
was adopted in 1818 it was provided in it that every elector should 
be “eligible to any office in the state” except where otherwise pro- 
vided in the constitution. It is clear that the convention that framed, 
and probably aU the people who voted to adopt the constitution, had 
no idea that black men would ever be electors, and contemplated ordy 
white men as within any possible application of the provision, for the 
same constitution provided that only white men should be electors. 
But now that black men are made electors, will it do to say that they 
are not entitled to the full rights of electors in respect to holding of- 
fice, because an application of the provision to them was never thought 
of when it was adopted? Events that gave rise to enactments may 
always be considered in construing them. This is little more than the 
familiar rule that in construing a statute we always inquire what par- 
ticulcu- mischief it was designed to remedy. Thus the Supreme Court 
of the United States has held that in construing the recent amend- 
ments of the federal constitution, although they are general in their 
terms, it is to be considered that they were passed with reference to 
the exigencies growing out of the emancipation of the slaves, and for 
the purpose of benefiting the blacks. Slaughter House Cases, 16 WaU. 
36, 67, 21 L.Ed. 394; Strauder v. West Virginia, 100 U.S. 303, 306, 
25 L.Ed. 664. But this statute was not passed for the purpose of bene- 
fiting men as distinguished from women. It grew out of no exigency 
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caused by the relation of the sexes. Its object was wholly to secure 
the orderly trial of causes and the better administration of justice. 
Indeed the preamble to the first statute providing for the admission 
of attorneys, states its object to be “for the well-ordering of proceed- 
ings and pleas at the bar.” , . . 

The statute finally took its present form in the revision of 1875. 
It retains the provision that the Superior Court may make rules for 
the admission of attorneys, and provides that the court “may admit 
and cause to be sworn as attorneys such persons as are qualified there- 
for agreeably to the rules established,” and restores the provision, 
dropped in the revision of 1866, that “no person other than an attor- 
ney so admitted shall plead at the bar of any court in this state, ex- 
cept in his own cause.” 

These changes, though not such as to affect the meaning of the 
statute at any point of importance to the present question, are yet not 
wholly without importance. The adoption by the legislature of a re- 
vision of the statutes becomes, both in law and in fact, a re-enactment 
of the whole body of statutes; and though in determining the mean- 
ing of a statute we are not to regard it as then enacted for the first 
time, especially if there be no change in phraseology, yet where there 
is such a change, it follows that the attention of the revisers had been 
particularly directed to that statute, as of course also that of the leg- 
islature, and that with the changes made it expresses the present in- 
tent of both. Thus in this case it is clear that the revisers gave par- 
ticular thought to the phraseology of the statute we are considering, 
and put it in a form that seemed to them best with reference to the 
present state of things, and decided to leave the words "such persons” 
to stand, with full knowledge that they were sufficient to include 
women, and that women were already following the profession of law 
in different parts of the country. The legislators must be presumed 
to have acted with the same consideration and knowledge. It would 
have been perfectly easy, if either should have thought best, to insert 
some words of limitation or exclusion, but it was not done. Not only 
so, but a clause omitted in the revision of 1866 was restored, provid- 
ing that no “person” not regularly admitted should act as an attorney 
— a term which necessarily included women, and the insertion of which 
made it necessary, if the word “persons” as used in the first part of 
the statute should be held not to include women, to give two entirely 
different meanings to the same word where occurring twice in the 
same statute and with regard to the same subject matter. 

The object of a revision of the statutes is, that there may be such 
changes made in them as the changes in political and social matters 
may demand, and where no changes are made it is to be presumed that 
the legislatm-e is satisfied with it in its present form. And where some 
changes are made in a particular statute, and other parts of it are left 
unchanged, there is the more reason for the inference, from this evi- 
dence that the matter of changing the statute was especially consid- 
ered, that the parts unchanged express the legislative wiU of to-day. 
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ralhor than that of perhaps a hundred years ago, when it was orig- 
inally enacted. 

But this statute, in the revision of 1875, is placed immediately after 
another with regard to the appointment of commissioners of the Su- 
perior Court, the necessary construction of which, we think, throws 
light upon the construction of the statute in question. That act was 
passed in 1855, after women had begun, with general acceptance, to 
occupy a greatly enlarged field of industry, and some professional and 
even public positions; and it has been held by the Superior Court, very 
properly, we think, as applying to women, a woman having three years 
ago been appointed a commissioner under it. Its language is as fol- 
lows: — “The Superior Court in any county may appoint any number 
of persons in such county to be commissioners of the Superior Court, 
who, when sworn, may sign writs and subpoenas, take recognizances, 
administer oaths and take depositions and the acknowledgment of 
deeds, and shall hold office for two years from their appointment.” 
Here the very language is used which is used in the statute with re- 
gard to attorneys. In one it is, “any number of persons” in the other, 
“such persons as are qualified.” These two statutes are placed in im- 
mediate juxtaposition in the revision of 1875 and deal with kindred 
subjects, and it is reasonable to presume that the revisers and legis- 
lators intended both to receive the same construction. It would seem 
strange to any common-sense observer that an entirely different 
meaning should be given to the same word in the two statutes, espe- 
cially when in giving the narrower meaning to the word in the statute 
with regard to attorneys, we are compelled to give it a different mean- 
ing from that which the same word requires in the next line of the 
same statute. 

We are not to forget that all statutes are to be construed, as far as 
possible, in favor of equality of rights. All restrictions upon human 
liberty, aU claims for special privileges, are to be regarded as having 
the presumption of law against them, and as standing upon their de- 
fense, and can be sustained, if at all by valid legislation, only by the 
clear expression or clear implication of the law. 

We have some noteworthy illustrations of the recognition of women 
as eligible or appointable to office under statutes of which the lan- 
guage is merely general. Thus, women are appointed in all parts of 
the country as postmasters. The act of Congress of 1825 was the 
first one conferring upon the post-master general the power of ap- 
pointing postmasters, and it has remained essentially unchanged to 
the present time. The language of the act is, that “the postmaster- 
general shall establish post offices and appoint postmasters.” Here 
women are not included except in the general term “postmasters,” a 
term which seems to imply a male person; and no legislation from 
1825 down to the present time authorizes the appointment of women, 
nor is there any reference in terms to women until the revision of 
1874, which recognizes the fact that women had already been ap- 
pointed, in providing that “the bond of any married woman who may 
be appoint^ postmaster shall be binding on her and her sureties.” 
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Some of the higher grades of postmasters are appointed by the pres- 
ident subject to confirmation by the senate, and such appointments 
and confirmations have repeatedly been made. The same may be said 
of pension agents. The acts of Congress on the subject have simply 
authorized “the president, by and with the advice and consent of the 
senate, to appoint all pension agents, who shall hold their offices for 
the term of four years, and shall give bond,” etc. At the last session 
of Congress a married woman in Chicago was appointed for a third 
term pension agent for the state of Illinois, and the public papers 
stated that there was not a single vote against her confirmation in the 
senate. Public opinion is everywhere approving of such appointments. 
They promote the public interest, which is benefited by every legiti- 
mate use of individual ability, while mere justice, which is of interest 
to all, requires that all have the fullest opportunity for the exercise of 
their abilities. These cases are the more noteworthy as being cases 
of public offices to which the incumbent is appointed for a term of 
years, upon a compensation provided by law, and in which he is re- 
quired to give bond. If an attorney is to be regarded as an officer, 
it is in a lower sense. 

We have had pressed upon us by the counsel opposed to the appli- 
cant, the decisions of the courts of Massachusetts, Wisconsin and Illi- 
nois, and of the United States Court of Claims, adverse to such an ap- 
plication. While not prepared to accede to all the general views ex- 
pressed in those decisions, we do not think it necessary to go into a 
discussion of them, as we regard our statute, in view of all the con- 
siderations affecting its construction, as too clear to admit of any rea- 
sonable question as to the interpretation and effect which we ought 
to give it. 


MACKEY V. MILLER. 

Circuit Court of Appeals of the United States, 1903, 126 F. 161. 

Gilbert, Circuit Judge. The appellants contend that the judgment 
of the District Court is void for the reason that the indictment charges 
no offense against any law of the United States. Section 6 of Act July 
18, 1866 (14 Stat. 179, c. 201) , occurs in a chapter which is entitled 
“An act to further prevent smuggling, and for other purposes.” It is 
as clear as words can make it that it refers only to offenses committed 
against officers of the customs, their deputies, and persons assisting 
them in the execution of their duties, and that it has no application to 
an act done in resistance of an Indian agent in making searches or 
seizures upon an Indian reservation. It is true that section 5447 of 
the Revised Statutes (U.S.Comp.St.l901, p. 3678) omits from the 
prior statute the words “by this act” and “authorized as aforesaid,” and 
it is contended on the part of the appellee that by such omission it was 
the intention of Congress in adopting the Revision to extend the penalty 
therein denounced to all cases of resistance to any person authorized by 
a law of the United States to make searches or seizures. Unaided by 
the prior act, and unaffected by the marginal notes, there might be 
grave question whether the language of section 5447 were not sus- 
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ceptible of interpretation in accordance with this contention. The 
marginal note, however, defines the section with these words: “Resist- 
ing revenue officers, rescuing or destroying seized property,” etc. It 
has been held in New York that the headings to the Revised Statutes 
of that state, which were passed as one act, formed a part of the body 
thereof quite as much as the section itself, and that “it was inserted 
for the purpose of controlling and limiting the scope and application 
of the general words used in the chapter.” People v. Molineux, 53 
Barb. 15; People v. Molyneux, 40 N.Y. 113. And the same was held 
by the Supreme Court of California concerning the headnotes to the 
chapters and titles in the practice act of that state. Barnes v. Jones, 
51 Cal. 303. But, in view of the decision of the Supreme Court of the 
United States in Knowlton v. Moore, 178 U.S. 41, 20 S.Ct. 747, 44 
L.Ed. 969, holding that the heading of a revised statute is proper to be 
considered in interpreting the statute when ambiguity exists, it may 
be doubted whether the rule of New York and California obtains as to 
the interpretation of the Revised Statutes of the United States. But, 
conceding that the marginal note is not an integral part of section 5447, 
and aside from the question whether or not there is ambiguity in the 
statute, there is no doubt that it may be referred to as indicating the 
intention of Congress not to alter by the revision the substantial provi- 
sions of the act of July 18, 1866 (14 Stat. 178, c. 201) . In Canan v. 
Pound Mfg. Co, (C.C.) 23 F. 184, 23 Blatchf. 173, it was held, in sub- 
stance, that the use in a revision of language plain enough, if taken by 
itself, to effect a change in the law, will not be allowed to have the ef- 
fect, unless the court is satisfied that Congress in fact i-ealized that ef- 
fect, contemplated it, and actively intended it. That decision was ap- 
proved in Bate Refrigerating Co. v. Hammond, 129 U.S. 151, 169, 9 
S.Ct. 225, 229, 32 L.Ed. 645. In Dominick v. Michael, 4 Sandf. 409, the 
court said; “For nearly half a century it has been a cardinal and 
controlling maxim that in the construction of a revised act a mere 
change in the language shall not be regarded as evidence of an inten- 
tion to Vary the construction, unless the change is such as to render 
that intention manifest and certain.” In Goodell v. Jackson, 20 Johns. 
722, 11 Am.Dec. 351, Chancellor Kent declared the law to have been 
long since settled that “The change of phraseology in the language of a 
revised act shall not be deemed a change of the law as it stood before 
the revision, unless such phraseology evidently purported an intention 
in the Legislature to work a change.” Such being the rule which must 
guide us in the interpretation of the revised statute in question, it is 
clear that, by adopting the marginal note limiting the scope of the 
statute to acts done in resistance of revenue officers, Congress affirmed 
its' purpose not to amend or change the original legislation. The 
reason for the omission of the words “by this act” and “authorized as 
aforesaid” is found in the fact that section 5447 of the Revised Statutes 
(U.S.Comp.St.l901, p, 3678) is taken from its place in the original act, 
which is an act to prevent smuggling and for other purpose, and is 
inserted as a section in a chapter which deals with “Crimes against 
the Operation of the Government,” and there is no context to which 
those words would apply. 
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The judgment of the Circuit Court will be reversed, and the appel- 
lants discharged from custody. 


NOTES 

1. Robert K. Oullen, Revisor of Statutes for Kentucky, In “Mecbanics of Statu- 
tory Revision,” 24 Ore.L.Rev. 1, at p. 2, states the purposes and alms of revision as: 

“(1) To determine what statutes are nominally in force, and to obtain acciu-ate 
copies of such statutes. 

‘‘(2) To eiiniinate, from tire body of statutes nomiiially in force, those statutes 
and parts of statutes that actually are not in force, by reason of obsoletism, un- 
constitutionallty, implied repeal. 

‘‘(3) To bring together, under a logical classiflcatlon system, those statutes and 
parts of statutes which, because of similarity of subject matter, properly belong 
together, and, having done so, to eliminate those statutes that are found to be 
duplicated or repetitious. 

“(4) To simplify and clarify the statutes that remain, by rejecting equivocal and 
ambiguous words, circuitous and tautological phraseology, and verbose and cumber- 
some stylizations, and by restating tlie statutes in clear and perspicuous common 
language, capable of being understood by every person of whatever avocation who 
can read with intelligent understanding the American English tongue. 

*'(5) To arrange the statutes -relating to each subject in a logical sequence and 
according to a consistent plan. 

‘‘(6) To publish the statutes in the most convenient and usable foi-m, with such 
aids to use in the form of luimborlng, cross reference, tables, indexes, and sub- 
indexes as will best facilitate the locating of the law on any subject.” 

2. Wisconsin has had a system of continuous topical revision and annotation as 
carried on by its Reviser of Statutes since 1910. Nino otiier slates now Jun-e 
adopted this system, 

Wlien established In Wisconsin the plan was unique, and experience led to 
some minor amendments to the original act, to facilitate the work of the Revlsor. 

Experience in Wisconsin has proved that Uie work of a highly qualified and 
efficient Revisor of the Statutes results in: 

1. Development of revision experts and a trained expert staff. 

2. Continuity of work which leads to clearer, simpler, more compact and com- 
plete statutory law. 

3. Reduction in bulk of existing statutes. 

4. Removal of obsolete statutes. 

5. Clarification of the result of judicial construction and application Of statu- 
tory provisions. 

0. Searching out of implied repeals and either rectifying them or making them 
express. 

T. There is a growing practice among lawyers of calling the Revisor’s attention 
to error, omissions, conflicts, and other defects in the statutes and suggesting how 
the law might be improved. The olllce has served as an effective clearing house 
between the lawyers and legislature. 

8. Verbosity of statutory language has been reduced. 

9. The function of the Revisor is to deal with details — not fundamentals. State 
policies are for the legislature. 

10. Every Wisconsin lawyer who keeps up-to-date on the law buys the volume 
known as Wisconsin Statutes. The biennial edition keeps the general statutes as- 
sembled, makes one body of those laws and reduces the probability of tbe legislature, 
enacting duplications or legislating on any subject without knowing of existing 
statutes. 
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STATE ex rel. BERGIN v. WASHBURN 

Supreme Court of Minnesota, 1947. Minn. , 28 N.W 2d 632. 

JuLtus J. Olson, Justice. The court commissioner of Hennepin 
county died May 14, 1947, thereby creating a vacancy in that office. 
On May 19, the judges of the district court of that county appointed 
respondent, Betty W. Washburn, to fill the vacancy. On May 20, the 
board of county commissioners appointed relator, Tom Bergin. Each 
appointee promptly qualified by filing with the register of deeds the 
official bond and oath of office, and each claims to be entitled to fill the 
vacancy. Therefore, the question is which body had the authority to 
make the appointment. 

Relator claims that L.1913, c. 458, as amended by L.1915, c. 168, 
Mmn.St.l941, §§ 382.01 and 382.02, is controlling, while respondent as- 
serts that M.S.A. 1945 § 489.05, is determinative. That section reads: 

“When a vacancy occurs in the office of court commissioner, the 
judge of the district court of the county shall appoint some competent 
person to fill such vacancy, who shall give the bond and take the oath 
by law required, and shall hold his office until the next general election, 
and until his successor qualifies.” 

The 1913 act was by its title and terms one “to fix the terms of 
certain county officers.” The offices of clerk of court and court com- 
missioner were not included. The term of office of each of the enu- 
merated officers was to be for four years after the election of 1914, 
“and said offices shall be filled by election every four years^ there- 
after.” Inconsistent acts were repealed. The 1915 act was by its title 
and context “An Act to amend Chapter 458 General Laws of Minne- 
sota for 1913, entitled ‘An Act to fix the terms of certain county of- 
ficers.’ ” Section 1 provided that at the general election to be held 
that year all present county officers, including "clerk of the district 
court’ and “court commissioner/’ should be elected that year. T^e 
names of the officers italicized were added by the amendment. Section 
2 provided that present officials were to hold their offices until 1919 and 
that their official terms of office “shall be four (4) years and until their 
successors are elected and qualified, and shall begin on the first Monday 
in January next succeeding said election, and said offices shall be filled 
by election every four (4) years thereafter.” Section 3 gave to fee 
county board power to fill vacancies, and “Any person now holding 
any one of the said offices, whether by election or appointment, shall 
continue in such office until the first Monday in January A. D. 1919, 
and any appointment made to fill a vacancy in any of the said offices 
shall be for the balance of such entire term. All afpointments under 
the provisions of this act, shall he made hy the county hoard.” (Italics 
in act.) By § 4, inconsistent acts were repealed. Minn.St.l941, § 382.- 
01, provided that the county officers included in the 1915 act, includ- 
ing the court commissioner, should be elected at the general election in 
1918; that their respective terms of office were to begin on the first 
Monday in January next succeeding their election; and that the “of- 
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fices shall be filled by election every four years thereafter.” Section 
382.02 gave to the county board authority to fill vacancies by appoint- 
ment. “Any appointment made to fill a vacancy in any of the offices 
named in section 382.01 shall be for the balance of such entire term, 
and be made by the county board.” Finally, the legislature in 1945 
reenacted these sections, but omitted the clerk of the district court and 
the court commissioner from the other county officers, so that the 
power of the county board to fill vacancies was limited to such other 
officers. These are the sections that have brought the present con- 
troversy before us. 

It will be noted that the latest enactment in 1945 contains not a 
word about appointment to fill the vacancy in the office of court com- 
missioner. In fact, the court commissioner is not even mentioned, nor 
is the clerk of the district court. The only provision as to such ap- 
pointment is § 489.05, heretofore quoted, which respondent claims 
fully and unqualifiedly sustains her contention. Also to be noted is 
the fact that when M.S.A.1945 was adopted the legislature changed 
of 1945 are to be given effect. When the legislature reached § 489.05, 
Minn.St.l941, § 382.01, so as to eliminate therefrom the offices of 
clerk of the district court and court commissioner. As to these of- 
fices, the county board no longer has authority to fill vacancies if the 
statutes of 1945 are to be given effect. When the legislature reached 
§ 489.05, it included and reenacted the previous law without change. 

1. As in Wenger v. Wenger, 200 Minn. 436, 274 N.W. 517, relator’s 
position is that a revision of an existing statute is presumed not to 
change its meaning, even if there be alterations in the phraseology, 
unless such intention to change the law clearly appears from the lan- 
guage of the revised statute. We recognized that rule in the Wenger 
case. However we there concluded that the intention to change 
clearly appeared, and in so doing we quoted from In re Estate of Cra- 
vens, 177 Minn. 437, 440, 225 N.W. 398, 399, as follows: 

2. “In re-enacting a statute, intention to change meaning may as 
clearly appear from the omission of old as by adding new language.” 

This seems particularly apropos here, since the 1913 law had for its 
purpose the increase of the length of term of certain named county 
officers from two to four years. As amended in 1915, the act was 
made applicable also to the clerk of the district court and the court 
commissioner. The power to appoint officers to these positions was 
given to the county board, but it will be observed that such "appoint- 
ments [were to be] under the provisions of this act" and no more. 
So the obvious purpose remained as it was, i. e., to fix terms of office 
at four years as to all named county offices in I’espect to elections to be 
later held. Both acts related to elections so as to make the four-year 
tenn applicable to aU the offices listed in these acts. 

Relator cites and relies upon State ex rel. Evans v, Borgen, 189 
Minn. 216, 248 N.W. 744, 249 N.W. 183, claiming that it “is controlling 
and decisive of the issue herein.” That case was a proceeding in 
mandamus to compel respondents, the county auditor and the can- 
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vassing board of St. Louis county, to canvass certain sticker votes 
allogod to have been cast for relator at the 1932 election for the office 
of sheriff of that county and to declare him elected to that office. 
'Che trial court, on respondents’ motion to quash the writ on the 
ground that the facts alleged did not state a cause of action, granted 
the motion, and the appeal to this court followed. In disposing of the 
case here, we quoted L.1913, c. 458, in full, and concluded (189 Minn, 
at page 218, 248 N.W. at page 745) : 

‘‘It is too clear for argument that by the last clause of section 2 
the only general elections at which votes can be lawfully cast for any 
of tlio county officers named in section 1 are those occurring at each 
four-year interval counting from the general election in November, 
1914.” 

That was the reason for our holding (189 Minn, at page 222, 248 
N.W. at page 746) : 

“. . . There was no vacancy in the sheriff’s office of St. Louis 

county to be filled at the November, 1932, general election, and at that 
election no votes for that office could be cast lawfully, hence defend- 
ants rightly refused to canvass the sticker votes wrongfully cast.” 

3. There can be no doubt that the question before us lies wholly 
in the legislative field. What the legislature has authority to enact 
it obviously has like authority to amend or even to repeal. The facts 
have been recited. M.S.A. §§ 382.01 and 382.02, omits and eliminates 
the office of court commissioner. Section 489.05 was reenacted in 1945 
when our revised statutes were adopted. See, “An Act providing that 
the compilation and revision of general statutes of the state of Minne- 
sota of a general and permanent nature,” etc., approved March 8, 1945, 
quoted in Preface to M.S.A.1945, p. 5. Section 1, subd. 1, of the act 
provides: 

4. “The compilation and revision of general statutes of the state of 
Minnesota of a general and permanent nature, prepared by the revisor 
of statutes under the provisions of Laws 1943, Chapter 545, and filed 
in the office of the secretary of state on December 28, 1944, is hereby 
adopted and enacted as the ‘Minnesota Revised Statutes.’ ” 

Thus, the change is one of legislative sanction and action. The 
statute thus "adopted and enacted as the ‘Minnesota Revised Stat- 
utes’ ” (italics supplied) must be given effect as “the latest expression 
of the legislative will.” ^ 

5. The change is a part of the legislative process. We may only 
apply the law as the legislature has enacted it, and we are only giv- 
ing effect to the change as the language chosen and used by the legis- 
lature made the change. The language is clear and unambiguous, and, 
as such, there is no room for construction or interpretation. 2 Bun- 
nell, Dig. & Supp. § 1817, and cases there cited. Our latest case is that 

of Pierce v. Grand Army of the Republic, Minn. , 28 N.W. 

2d 637. 


1 state ex rel, Mergens r. Babcock, 175 Minn. 583, 685, 222 N.W. 285, 280. Ob 
6 Dnnnell, Big. & Snpp. § 8927, and cases under notes 20 and 21 ; M.S.A. § 045 39. 
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We are of the opinion, and so hold, that I’espondent is the duly ap- 
pointed court commissioner of Hennepin county. 

Writ discharged. 

Thomas Gallagher, J., took no part in the consideration or decision 
of this case. 

NOTES 

1. The Preface to Wisconsin Statutes 1930, at p. 6, reads: 

"A major rale of interpretation of revision acts is the reverse of the correspond- 
ing rule for construing other legislative acts. The general rule ... is tliat 
every legislative act intends some change in the law. . . , The rule (in revi- 

•sion acts) is to the contrary. As to acts which revise or restate the law there is 
the presumption that no change in substance was intended unless the change in 
language clearly indicates an Intent to change the substance”. (See Beciilln v. 
Beckiin, 99 Minn. SOT, 109 N.W. 243 (1906) in accord, and cf. Platt Institute v. Oity 
of New Yorlt, 183 N.Y. 161, 75 N.E. 1119 (1905).) 

This paragraph of the Preface was changed in Wis.Stat.1041, and since then has 
read, in part, as follows: 

“Bill No. 255, S., which became chapter 298, laws 1941, created 370.01 (49) of the 
.statutes. Subsection (49) and Uie note whicli was appended to the bill read; 

“ '(370.01) (49) Construction of Revised Statutes. A levised statute is to be under- 
stood in the same sense as the original unless the change in language indicates a 
different meaning so clearly as to preclude Judicial construction. And where tlie 
revision bill contains a note which says that the moaning of the statute to whicli 
the note relates is not changed by the x-evlslon, the note is indicative of the legis- 
lative intent. 

“ ‘Note; The first sentence of subsection (49) embodies a rule of construction 
which the supreme court has repeatedly applied, . . . 

“ ‘The second sentence of subsection (49) give statutory effect to a revisor’s note 
printed in a revision bill. The chief purpose of the system of continuous revision 
is to remove conflicts and duplications, to free the language of the statutes from, 
redundancy, tautology and verbosity and to delete obsolete and expired provisions 
and those declared invalid by the court. In short, the purpose is to keep the lan- 
guage of the statutes up to date and as compacted and simple as possible. Tho 
recognition proposed to be given to revisor’s notes will tend to give the revlsor a 
greater freedom In drafting revision bills and give the legislatui'e a greater assur- 
ance as to the effect of such bills.’ ” 

The New Yorlc Law Revision Commission sponsored a bill in the 1647 session 
of the New York Legislature providing that when a statute is stated to be in- 
tended merely to correct or improve the form of the statutes affected by It, it 
will neither make any change in the legal effect or application of any statute nor 
affect the operation of any legislative act which is intended to accomplish a change 
in the law. In the event of conflict between a revision act and any legislation en- 
acted at the same session and intended to make substantive change in the law, the 
revising act would be deemed repealed by Implication. 1047 N.T.Leg.Doc.No.66(N): 

2. MiniLStat.1945, § 645.05 reads; “The provisions of Revised Laws 1905, so far 
as they ai-e the same as those existing on March 1, 1906, shall be construed as 
continuations thereof, and not as new enactments ; and references in statutes not 
repealed to provisions of law which are revised and i-eenacted therein shall he 
construed as applying to such provisions as so incoi-porated In the Revised Laws.” 

3. Does a revised law differ in effect from an amendment “so as to read as. 
follows"? 
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MURRELL V. WESTERN UNION TEL. CO. 

Circuit Court of Appeals of the TJnited States, 1947. 100 F.2d 787. 

^ Sibley, Circuit Judge. Appellant Murrell sued appellee in a federal 
district court for $1,000, alleging that his action arose under the Act 
of Congress of June 19, 1934, Sect. 601, 48 Stats. 1101, 47 U.S.C.A. § 
601,^ and Title 47 U.S.C.A. § 8; and that appellee, having as a tele- 
graph company filed its acceptance of the provisions of Sections 1 to 6 
and Section 8 of Title 47 of the Code had failed and neglected to speed- 
ily and promptly transmit three telegraphic communications after 
having agreed ivith appellant for a consideration to do so. The com- 
plaint was dismissed on motion because “the penalty created by 47 
U.S.C.A. § 8, is for the benefit of, and can be recovered only by the 
United States; it is not available to an individual.” This appeal fol- 
lowed. 

Appellant contends that the plain language of section 8 supports his 
suit; that the preceding section 7 expressly mentions telegrams sent 
“for the Government and for the general public” ; and that the penal- 
ty authorized by section 8 to be sued for in the district court, no plain- 
tiff being specified, is to be understood as recoverable by himself as 
the party injured and concerned under principles set forth in 25 C.J., 
Fines, Forfeitures and Penalties, § 98. Appellee contends that the his- 
tory of the legislation shows that only failure to transmit the tele- 
graphic communications presented by the public functionaries named 
in it were penalized, and that the United States alone may sue. 

The United States Code was not enacted as a statute, nor can it be 
construed as such. It is only a prima facie statement of the statute 
law. The statutes collected in it did not change their meaning nor ac- 
quire any new force by their inclusion. If construction is necessary, 
recourse must be had to the original statutes themselves. Section 
2(a) of the Act of June 30, 1926, 44 Stats. Part 1, page 1. 

Section 7 of Title 47 is derived from an appropriation Act which re- 
ferred to railroad companies which have telegraph lines, and author- 
ized them to transmit telegrams for the Government and for the gen- 
eral public on accepting the restrictions and obligations which by 
previous legislation had been prescribed for telegraph companies who 
desired to use the public domain for their wires. It did not amend or 
change the obligations of telegraph companies. Act of June 23, 1879, 
21 Stats, p. 31. 

The telegraph companies were first allowed to use the public do- 
main, including post roads, by the Act of July 24, 1866, 14 Stats. 221. 
The principal obligation then imposed was to transmit certain mes- 
sages for the United States at such rates as the Postmaster General 
should annually fix and to give them priority over other business. 


1 Section 601 refers only to tlie transfer of functions of the Interstate Com- 
merce Commission to Federal Communications Commission. 
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No penalties were provided for failure, except nonpayment for ser- 
vices.® The Joint Resolutimi of February 9, 1870, 16 Stats, p. 369, 
authorized the Secretary of War to transmit meteorological messages 
by telegraph. Then the Act of June 10, 1872, 17 Stats. 367, provided 
as to telegraph companies accepting the benefits of the Act of 1866, 
‘Tf such company, its agents, or employees shall hereafter refuse or 
neglect to transmit any such telegraphic communications as are pro- 
vided for by the aforesaid act or by the joint resolution approved Feb- 
ruary nine, eighteen hundred and seventy . . . (it) shall foi’- 

f eit and pay to the United States not less than one hundred and not ex- 
ceeding one thousand dollars for each refusal or neglect aforesaid, 
to be recovered by an action or actions at law, in any district court of 
the United States.” The intent is here clear to bring within the pen- 
alty provision only the failure to transmit the specified government 
telegraphic communications, and to make the penalty recoverable only 
by the United States. 

This provision was carried into the Revised Statutes of 1873 as 
Section 5269, reading thus: “Whenever any telegraph company, after 
having filed its wi'itten acceptance with the Postmaster General of the 
restrictions and obligations required by the Act approved July twenty- 
fourth, eighteen hundred and sixty-six, entitled ‘An act to aid in the 
construction of telegraph lines, and to secure to the Government the 
use of the same for postal, military, and other purposes,’ or by this 
Title, shall, by its agents or employes, refuse or neglect to transmit 
any such telegraphic communications as are provided for by the afore- 
said act, or by this Title or by the provisions of section two hundred 
and twenty-one. Title ‘The Department of War,’ authorizing the 
Secretary of War to provide for taking meteorological observations at 
the military stations and other points of the interior of the continent, 
and for giving notice on the northern lakes and the sea-board of the 
approach and force of storms, such telegraph company shall be liable 
to a penalty of not less than one hundred dollars and not more than one 
thousand dollars for each such refusal or neglect.” The Revised 
Statutes constituted a new statute, and if inconsistent with the older 
statutes which are incorporated therein, the Revised Statutes control. 
Revised Statutes, Sect. 5596. But there is no inconsistency here. Al- 
though express mention of the United States as the beneficiary of the 
penalties is dropped, the failures to transmit that are penalized are 
still carefully restricted to the public messages mentioned in the Act of 
1872, being those provided in the Act of 1866 and the Joint Resolution 
of 1870. “This Title,” to wit Title LXV of the Revised Statutes, is for 
present purposes identical with the Act of 1866, embodying and super- 
seding it; and Section 221 of the Title “Secretary of War” covers the 
same messages as were dealt with in the Joint Resolution of 1870. 
Thus all the messages protected by the penalties continued to be only 
the messages of the United States, and not the messages of private 
individuals. By necessary inference the United States would be the 


3 See as to payment 17 Stats, p. 366. 
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party to sue. The mention of the court in which suit should be 
brought was restored by the Act of Feb. 27, 1877, 19 Stats, p. 252. 

The matter so stood until the United States Code was promulgated. 
Its compressed language cannot be held to have enlarged these pen- 
alties or changed their beneficiary as is here contended. 

Judgment affirmed. 


NOTES 

1. A list of the collections of the statutes of each state and terHtory of the 
United States and of the United States appears in Morse, “State Statutes, Revisions, 
Compilations, and Codes”, 34. Law Lib.J. 75 (1041). 

2. For a general discussion of statute revision, which distinguishes statute 
revision, compilations and codifieattou, see J, Frauldin Wheeler and Thomas B. 
Wheeler, “Statute Revision: Its Nature, Purpose and Method”, 16 Tulane L.Rev. 
1G5 (1042). 

3. As to the pinpose and effect of a revision, see “Statutes, ‘Revised Statutes’ — 
Oonstltutlonality of Single Eiijictment and Effect on Prior Statutes,” 17 N.Y.U. 
L.Q.Rev. 470 (1940) ; Davis, “What is the Effect of a General Statute Revision,” 
31 Ky.L,J. 274 (1943). 


SECTION 6. SPECTAL LEGISLATION 

WILLIAM ANDERSON, SPECIAL LEGISLATION IN MINNE- 
SOTA 

7 Mimi.L.Rev. 133, (1922). 

1. 'The Constitutional Amendment . — Special legislation was a well 
known evil in state legislative practice long before the Civil War. 
It was an abuse from which the people of Minnesota did not escape. 
Under the organic act of the territory there was, unfortunately, no 
restriction of any kind upon the passage of special acts by the legisla- 
tive assembly. Mr. Sibley, who sat for one session in that body, later 
said that: 

“In that session I saw enough to determine me that if ever I had 
anything to do with the formation of the constitution of a new state, 
I would place it beyond the power of the legislature to pave the whole 
country as ours has already done with chartei’s conferring special 
privileges. . . . It is doubly our duty to tie up the legislature 

from the power of imposing upon the people of our future state, these 
charter privileges which have been the curse and bane of all the 
states^” 

Tho question of what could be done to put an end to this abuse was 
fuUy debated in the Democratic wing of the Minnesota constitutional 
convention of 1857, and received some attention also in the Republican 
wing. In both it was agreed that the special incorporation of private 
companies should be forbidden. The Democratic group went even 
farther. During the debate upon the proposal that “No corporations 
shall be formed under special acts except for municipal purposes,’’ an 
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amendment was carried to strike out the last four words. In the 
Republican wing a provision was adopted which retained the excep- 
tion authorizing special acts for incorporating municipalities. The 
compromise committee which drew up the constitution upon which 
both conventions and the people finally agreed, accepted the Democra- 
tic provision but restored the words “except for municipal purposes.” 
This was, in brief, the origin of section 2 of article 10 of the Minnesota 
constitution which, though superseded in fact, is still printed as part 
of the constitution and was for many years the only important pro- 
hibition against special legislation in this state. 

As a limitation upon the powers of the legislature, the provision 
mentioned above was strictly construed. It prohibited the special 
incorporation of non-municipal corporations and nothing more. In 
fact, it was a prohibition which prohibited almost nothing. Special 
legislation increased with almost every session and became finally so 
great an inconvenience to all concerned that in 1881 Governor John 
S. Pillsbury strongly recommended to the legislature that it propose 
an amendment to the constitution to curb the evil if not to end it. 
The legislature acceded to his request, and at the election that year the 
voters adopted an amendment which added sections 33 and 34 to 
article 4 of the state constitution. This amendment was far from be- 
ing an all-inclusive prohibition. It simply forbade “special or private” 
laws upon eleven stated subjects, seven of which related to questions 
of local government, and four of which concerned questions more 
strictly private. General laws upon these subjects were expressly 
sanctioned, but such general laws were to be “uniform in their opera- 
tion throughout the state.” In the entire amendment there was noth- 
ing to prevent special legislation for cities, nor to prevent the amend- 
ment of any previous special act whatever. For these and other rea- 
sons this prohibition proved entirely unsatisfactory. Special legisla- 
tion, while changing somewhat in character, actually increased in 
quantity. Legislators apparently found themselves unable to resist 
the demands put upon them, and came to desire some more efficacious 
measure of relief. The result was the proposal by the legislature of 
1891 and the adoption by the voters in 1892 of the present section 33 of 
article 4 of the constitution. It is one of the most sweeping pro- 
hibitions of its kind to be found among the constitutions of the forty- 
eight states. Section 34 was not changed in 1892. For convenience 
of reference, both sections are printed herewith. 

Practically all of the state constitutions now prohibit special legisla- 
tion by one method or another, either entirely or as to certain specified 
matters. It is unfortiuiate, therefore, that there is no adequate up- 
to-date treatise on the subject. A complete discussion of special leg- 
islation even for the state of Minnesota alone would require a consid- 
erable space. Such a comprehensive examination of the subject will 
not be attempted here. The aim will be to analyze the decisions upon 
a few important points, and to pay particular attention to any rules 
laid down in this jurisdiction which seem to be in any sense unique or 
novel. . . . 
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UI. The Sweeping Clause of the 1892 AmjendmMt.-^^The 1892 
amendment prohibiting special legislation improves upon the 1881 
amendment in three important respects. (1) In addition to the 
specific prohibition of special laws in certain stated cases, the later 
amendment forbids the enactment of special laws “in all cases when 
a general law can be made applicable,” and declares it to be a judicial 
question as to whether a general law could have been applicable in 
any case. This provision is the first sentence of the present section 
33. It is herein called the “sweeping clause” and will be discussed in 
the following paragraphs. (2) It extends very materially the list of 
named subjects upon which the legislature “shall pass no local or 
special law.” (3) It also adds the clause that “the legislature may re- 
peal any existing special or local law but shall not amend, extend or 
modify any of the same.” The intention very clearly was to close the 
door to all special legislation upon the subject stated and upon all 
similar subjects. As has been said above, the doctrine of ejusdem 
generis would require the limitation of the scope of the term “special 
law” in the first sentence to laws upon subjecte closely allied to those 
nanaed in the second sentence as to which special laws are absolutely 
forbidden. So construed, the sweeping clause is a sort of dragnet, not 
designed to catch everything, but only tilings, similar to those named, 
which might have been omitted through oversight. For example, it is 
very clear that the provision against special legislation was not in- 
tended to prohibit what is called “class legislation.” 

It is reasonable to presume that the members of the supreme court 
at the time of the adoption of tlie 1892 amendment understood quite 
as fully as any of their successors the meaning of the amendment 
and the intentions of its framers. Upon the first argument of the well- 
known Cooley case in 1893 the court made an explanation of the pro- 
hibition which has not been improved upon. The facts were that at 
an earlier date the legislature had created a board of court house and 
city hall commissioners in and for the county of Hennepin and the 
city of Minneapolis to construct a combined court house and city hall. 
Finding itself short of means needed to complete the work, this body 
procured the passage of an act of the legislature authorizing it by 
name to borrow additional funds. The county auditor refused to rec- 
ognize the validity of this act, holding it to be contrary to the new pro- 
hibition against special legislation. Thus the litigation arose. Coun- 
sel for the commissioners admitted that the act was special, but made 
a strong point of the fact that the legislature had found it impossible 
to enact a general act applicable to the situation in Hennepin county. 
It was one of those cases where a general law could not be made ap- 
plicable. This argument compelled the court to consider the sweeping 
clause of the amendment in its relation to other provisions of the sec- 
tion. 

Judge Collins wrote for the court that the sweeping clause; 

“Is entirely unlike anything that has previously appeared in the 
fundamental law. . . . It is sufficient to say that we regard it 

as independent of the sentence which follows, and that the specified 
Kead & MacDonald TJ.C.B.Leg.— 27 
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prohibitions enumerated in the second sentence or clause are not 
subject to or modified by the first, which forbids the enactment of 
special laws where general laws can be made applicable. 

The court recognized that the act in question covered a situation 
where a general law could not have been made applicable. “The sit- 
uation was so peculiar that no law, it would seem, could have been 
framed which would have covered it, and still be a general law in any 
sense.” Hence, if the sweeping clause had been 'the whole of the pro- 
hibition, the law would have been held valid even though special. 
But the argument of counsel for Cooley had stressed the fact that the 
act in question came under the express prohibition in the second sen- 
tence, which says that the legislature “shall pass no local or special 
law; regulating the affairs of . . . any county, city," etc. It 

could not be denied, the court said, that this act did fall under this pro- 
hibition, which was tuiqualified, and was entirely independent of the 
sweeping clause. Upon the assrunption that the act was special, it 
followed that it was unconstitutional. It is the conclusion of the writer 
that, as far as it went, this interpretation of the amendment by the 
court was entirely sound. Though the court came to a different de- 
cision in the case upon reargument, it did not retract or modify any 
portion of what has been here set down. 

The framers of section 33 seem to have considered the sweeping 
clause very important. They put it first in the amendment, and un- 
doubtedly expected important results from it. Upon the first test given 
it in the courts, this clause was correctly interpreted as a separate and 
independent part of the prohibition. One would expect, therefore, to 
find in the decisions during the succeeding thirty years that the clause 
has been frequently applied to prevent the enforcement of special laws. 
In the ninety volumes of Minnesota reports from 1893 to date, one 
shoiild find at least an occasional case in which the court, having de- 
termined that a certain special act does not violate one of the ex- 
press prohibitions against special laws, would turn to consider the 
validity of the act under the sweeping clause, to determine, in other 
words, whether the subject is one to which the prohibition of the 
sweeping clause would apply, and whether a general law could have 
been applicable in the particular case. What is the surprise of the 
student, therefore, to find not a single discussion of this clause in any 
judicial decision from that day to this. The clause appears to be as 
dead as Caesar. 

It is difficult to assign reasons for this neglect of the provision under 
discussion. To some extent, no doubt, it is due to the fact that the ex- 
press prohibitions cover so much ground that very few cases arise 
which are not covered by one or another of them, Perhaps, also, there 
is misunderstanding as to the nature and significance of the clause. It 
may be considered either too vague to be concretely useful, or so 
broadly inclusive as to be dangerous. There is one assertion in a later 
case which seems to convey the idea that the court itself considers the 
Clause of no effect. The statement is made that the prohibitions of 
section 33 of article 4 “are specific, not general, and are limited by the 

liEAD & MacDonald U.C B Leg. 
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courts to the subjects particularly enumerated.” The few authorities 
cited for this statement do not support it in any way, and since there 
was no argument of the point in the decision we are left without any 
reasonable explanation of what the court meant. It is impossible to 
harmonize the view expressed with the many cases in which examples 
of “class legislation” upon subjects in no wise mentioned in section 33 
have been held to be violative of its provisions. If the cocirt really 
intended to say that the sweeping clause adds nothing to the more 
specific prohibitions of section 33, it in effect declared that one portion 
of the constitution is mere waste of words. This would, of course, 
be contrary to established rules of constitutional construction, and 
directly opposed to the well reasoned views in the Cooley case. The 
decision in which tlie assertion was made will be dealt with in the next 
section. 


lUustratme Provisio'tis 

THE CONSTITUTION OF THE STATE OF MINNESOTA, 

ARTICLE IV 

Sec. 33. In all cases when a general law can be made applicable, 
no special law shall be enacted; and whether a general law could have 
been made applicable in any case is hereby declared a judicial ques- 
tion, and as such shall be judicially determined without regard to any 
legislative assertion on that subject. The legislature shall pass no 
local or special law regulating the affairs of, or incorporating, erecting 
or changing the lines of, any county, city, village, township, ward or 
school district, or creating the offices, or prescribing the powers and 
duties of the officers of, or fixing or relating to the compensation, 
salary or fees of the same, or the mode of election or appointment 
thereto, authorizing the laying out, opening, altering, vacating or 
maintaining roads, highways, streets or alleys; remitting fines, pen- 
alties or forfeitures; regulating the powers, duties and practice of 
justices of the peace, magistrates and constables; changing the names 
of persons, places, lakes or rivers; for opening and conducting of 
elections, or fixing or changing the places of voting; authorizing the 
adoption of legitimation of children; changing the law of descent or 
succession; conferring rights upon minors; declaring any named per- 
son of age; giving effect to informal or invalid mils or deeds, or 
affecting the estates of minors or persons under disability; locating or 
changing county seats; regulating the management of public schools, 
the building or repairing of schoolhouses, and the raising of money for 
such purposes; exempting proj^rty from taxation, or regulating th^ 
rate of interest on money; creating corporations, or amending, renew- 
ing, extending or explaining the charters thereof; granting to any 
corporation, association or individual any special or exclusive privilege, 
immunity or franchise whatever, or authorizing public taxation for a 
private purpose. Provided, however, That the inhibitions of local or 
special laws in this section shall not be construed to prevent the pass- 
age of general laws on any of the subjects enumerated. 
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The legislature may repeal any existing special or local law, but 
shall not amend, extend or modify any of the same. 

Sec. 34. The legislature shall provide general laws for the trans- 
action of any business that may be prohibited by section one (1) of 
this amendment, and all such laws shciU be uniform in their operation 
throughout the State. 

Sec. 36. . . . 

The legislature may provide general laws relating to affairs of cities, 
the application of which may be limited to cities of over fifty thousand 
inhabitants, or to cities of fifty and not less than twenty thousand in- 
habitants, or to cities of twenty and not less than ten thousand in- 
habitants, or to cities of ten thousand inhabitants or less, which shall 
apply equally to all such cities of either class, and which shall be para- 
mount while in force to the provisions relating to the same matter in- 
cluded in the local charter herein provided for. 


CONSTITUTION OF THE STATE OF NEW YORK 
Article I — ^BiU of Rights 

§ 9. (Right to assemble and petition; divorce; lotteries; pool- 
selling and gambling; laws to prevent.) 

No law shall be passed abridging the rights of the people peace- 
ably to assemble and to petition the government, or any department 
thereof; nor shall any divorce be granted otherwise than by due judi- 
cial proceedings; no lottery or the sale of lottery tickets, pool-selling, 
book-maldng, or any other kind of gambling, except pari-mutuel 
betting on horse races as may be prescribed by the legi^ature and 
from which the state shall derive a reasonable revenue for the support 
of government, shall hereafter be authorized or allowed within this 
state; and the legislature sliall pass appropriate laws to prevent of- 
fenses against any of the provisions of this section. As amended and 
approved Nov. 7, 1939. Eff. Jan. Ij 1940. 

Article m — Legislature 

§ 15. (Private or local bills to embrace only one subject to be ex- 
pressed in title.) 

No private or local bill, which may be passed by the legislature, 
shall embrace more than one subject, and that shall be expressed in the 
title. Formerly § 16. Renumbered by Constitutional Convention of 
1938 and approved by vote of the people November 8, 1938. 

§ 17< (Cases in which private or local bills shall not be passed; 
restrictions as to certain laws relating to street railroads.) 

The legislature shall not pass a private or local bill in any of the 
following cases: 

Changing the names of persons. 

Laying out, opening, altering, working or discontinuing roads, high- 
ways or alleys, or for draining swamps or other low lands. 
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Locating or changing county seats. 

Providing for changes of venue in civil or criminal cases. 

Incorpoi’ating villages. 

Providing for election of members of boards of supervisors. 

Selecting, drawing, summoning or empaneling grand or petit ju- 
rors. 

Regulating the rate of interest on money. 

The opening and conducting of elections or designating places of 
voting. 

Creating, increasing or decreasing fees, percentages or allowances 
of public officers, during the term for which said officers are elected 
or appointed. 

Granting to any corporation, association or individual the right 
to lay down railroad tracks. 

Granting to any private corporation, association or individual any 
exclusive privilege, immunity or franchise whatever. 

Granting to any person, association, firm or corporation, an ex- 
emption from taxation on real or personal property. 

Providing for the building of bridges, except over the waters form- 
ing a part of the boundaries of the state, by other than a municipal 
or other public corporation or a public agency of the state. 

The legislature shall pass general laws providing for the cases 
enumerated in this section, and for all other cases which in its judg- 
ment, may be provided for by general laws. But no law shall au- 
thorize the construction or operation of a street railroad except upon 
the condition that the consent of the owners of one-half in value of 
the property boimded on, and the consent also of the local authorities, 
having the control of that portion of a street or highway upon which 
it is proposed to construct or operate such railroad, be first obtained, 
or in case the consent of such property owners cannot be obtained, 
the appellate division of the supreme court, in the department in 
which it is proposed to be constructed, may, upon application, appoint 
three commissioners who shall determine, after a hearing of all par- 
ties interested, whether such raih’oad ought to be constructed or op- 
erated, and their determination, confirmed by the court, may be taken 
in lieu of the consent of the property owners. 

Formerly § 18. Renumbered and amended by Constitutional Con- 
vention of 1938 and approved by vote of the people November 8, 
1938. 

§ 19. (Private claims not to be audited by legislature; claims 
barred by lapse of time.) 

The legislature shall neither audit nor allow any private claim or 
account against the state, but may appropriate money to pay such 
claims as shall have been audited and allowed according to law. 
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No claim against the state shall be audited, allowed or paid which, 
as between citizens of the state, would be barred by lapse of time. 
This provision shall not be construed to repeal any statute fixing 
the time within which claims shall be presented or allowed, nor shall 
it extend to any claims duly presented within the time allowed by 
law, and prosecuted with due diligence from the time of such present- 
ment. But if the claimant shall be under legal disability, the claim 
may be presented within two years after such disability is removed. 
Derived in part from former § 6 of Art. 7. Amended by Constitu- 
tional Convention of 1938 and approved by vote of the people No- 
vember 8, 1938. 

§ 20. (Two-thirds bills.) 

The assent of two-thirds of the members elected to each branch 
of the legislature shall be requisite to every bill appropriating the 
public moneys or property for local or private purposes. 

Article X — Corporations 

§ 1. (Corporations; formation of.) 

Corporations may be formed under general laws; but shall not 
be created by special act, except for municipal piu’poses, and in cases 
where, in the judgment of the legislature, the objects of the corpora- 
tion cannot be attained under general laws. All general laws and 
special acts passed pursuant to this section may be altered from time 
to time or repealed. Formerly § 1 of Art. 8. Renumbered by Con- 
stitutional Convention of 1938 and approved by vote of the people 
November 8, 1938. 

Article IX — Local Governments 

§ 11. (Passage of special city laws prohibited; exceptions.) 

The legislature shall act in relation to the property, affairs or gov- 
ernment of any city only by genercil laws which shaU in terms and 
in effect apply alike to all cities, except upon the request of the mayor 
of the city affected concurred in by the local legislative body or upon 
the request of two-thirds of the elected members of the local legisla- 
tive body declaring that a necessity exists and reciting the facts es- 
tablishing such necessity and the concurrent action of two-thirds of 
the members of each house of the legislature. The legislature may 
by general laws confer on cities such powers of local legislation and 
administration in addition to the powers vested in cities by this ar- 
ticle as it may, from time to time, deem expedient and may withdraw 
such powers. The provisions of this article shall not be deemed to 
restrict the power of the legislature to enact laws relating to mat- 
ters other than the property, affairs or government of cities. For- 
merly § 2 of Art. 12. Renumbered, transferred and amended by 
Constitutional Convention of 1938 and approved by vote of the peo- 
ple November 8, 1938. 

§ 12. (Power of cities to enact local laws relating to property, af- 
fairs or government.) 
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Every city shall have power to adopt and amend local laws not 
inconsislcnt with the constitution and laws of the state relating to 
its property, affairs or government. Every city shall also have the 
power to adopt and amend local laws not inconsistent with this con- 
stitution and laws of the state, and whether or not such local laws 
relate to its property, affairs or government, in respect to the fol- 
lowing subjects; the powers, duties, qualifications, number, mode 
of selection and removal, terms of office and compensation of all its 
officers and employees except of members of the governing elective 
body of the county in which such city is wholly contained, the mem- 
bership and constitution of its local legislative body, the transaction 
of its business, the incurring of its obligations, the presentation, as- 
certainment and discharge of claims against it, the acquisition, care, 
management and use of its streets and property, the ownership and 
operation of its transit facilities, the collection and administration 
of local taxes authorized by the legislature, the wages or salaries, 
the hours of work or labor, and the protection, welfare and safety 
of persons employed by any contractor or subcontractor performing 
work, labor or services for it, the government and regulation of the 
conduct of its inhabitants and the protection of their property, safety 
and health. 

Every city may repeal, supersede or modify any law which was 
enacted upon and which required, pursuant to the constitution, a 
message from the governor declaring that an emergency existed and 
the concurrent action of two-thirds of the members of each house 
of the legislature, insofar as such law relates to the property, affairs 
or government of such city, except that no city may, unless here- 
after authorized by the legislature, (a) reduce any salary or com- 
pensation or change any worldng conditions or hours of employment 
if such salary, compensation, working conditions or hours of em- 
ployment shall have been heretofore approved upon referendum pur- 
suant to law, except upon approval of such reduction or change by 
a majority of the electors of such city voting thereon, or (b) repe^ 
or supersede any law enacted by the legislature relating to any pen- 
sion .or retirement system or to the making and review of assess- 
ments or to the judicial review of dismissals from the civil service. 

The provisions of this article shall not be deemed to restrict or 
diminish the existing powers of any city. Formerly § 3 of Art. 12. 
Renumbered, transferred and amended by Constitutional Convention 
of 1938 and approved by vote of the people November 8, 1938. 

NOTE 

See Economic Power & Construction Co. v. City of Bufflalo, 195 N.T. 286, 88 N.B. 
389 (1999) ; The People v. Supervisors of Chautauqua, 43 N.Y. 10 (1870). 
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THE CONSTITUTION OF THE STATE OF CALIFORNIA, 

ARTICLE IV 

Sec. 25. The Legislature shall not pass local or special laws in 
any of the following enumerated cases, that is to say; 

First — Regulating the jurisdiction and duties of Justices of the 
Peace, Police Judges, and of Constables. 

Second — ^For the punishment of crimes and misdemeanors. 

Third — Regulating the practice of Courts of justice. 

Fourth — Providing for changing the venue in civil or criminal ac- 
tions. 

Fifth — Granting divorces. 

Sixth — Changing the names of persons or places. 

Seventh — Authorizing the laying out, opening, altering, maintain- 
ing, or vacating roads, highways, streets, alleys, town plats, parks, 
cemeteries, graveyards, or public grounds not owned by the State. 

Eighth — Summoning and impaneling grand and petit juries, and 
providing for their compensation. 

Ninth — ^Regulating county and township business, or the election 
of county and township officers. 

Tenth — For the assessment or collection of taxes. 

Eleventh — ^Providing for conducting elections, or designating the 
places of voting, except on the organization of new counties. 

Twelfth — Affecting estates of deceased persons, minors, or other 
persons under legal disabilities. 

Thirteenth — ^Extending the time for the collection of taxes. 

Fourteenth — Giving effect to invalid deeds, wills, or other instru- 
ments. 

Fifteenth — Refunding money paid into the State treasury. 

Sixteenth — Releasing or extinguishing, in whole or in part, the in- 
debtedness, liability, or obligation of any corporation or person to 
this State, or to any municipal corporation therein. 

Seventeenth — Declaring any person of age, or authorizing any mi- 
nor to seU, lease, or incumber his or her property. 

Eighteenth — Legalizing, except as against the State, the unauthor- 
ized or invalid act of any officer. 

Nineteenth — Granting to any corporation, association, or individual 
any special or exclusive right, privilege, or immunity. 

Twentieth — ^Exempting property from taxation. 

Twenty-first — Changing county seats. 

Twenty-second — Restoring to citizenship persons convicted of in- 
famous crimes. 
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Twenty-third — Regulating the rate of interest on money. 

Twenty-fowrtJi — Authorizing the creation, extension, or impairing 
of liens. 

Twenty-fifth — Chartering or licensing ferries, bridges, or roads. 

Twenty-sixth — ^Remitting fines, penalties, or forfeitures. 

Twenty-seventh — ^Providing for the management of common 
schools. 

Twenty-eighth — Creating offices, or prescribing the powers and 
duties of officers in counties, cities, cities and counties, townships, 
election or school districts. 

Twenty-ninth — Affecting the fees or salary of any officer. 

Thirtieth — Changing the law of descent or succession. 

Thirty-first — ^Authorizing the adoption or legitimation of children. 

Thirty-second — For limitation of civil or criminal actions. 

Thirty-third — ^In all other cases where a general law can be made 
applicable. 

NOTES 

1. See article analyzing the types of constitutional re.slrietions ag.ainst local ami 
special legislation and setting forth the general rules of construction, by Cloe and 
Marcus, "Special and Local Legislation," 24 Ky.L.J. 351 (l'J3ty. 

2. Hoi'ack and Welsli, “Special Legislation: Another Twilight Zone”, 12 Ind. 
L.J. 109 (1930), 12 Ind.L.J. 183 (1937), trace judicial review of si)oeial legislation 
in Indiana and conclude with a suggested means for handling the problem. 

3. See also Note, "Oonstltutionai Prohibition Against Granting or Amending City 
Charters”, Wis.L.Rev. 390 (1941). 

4. The Report of the Joint Committee on tire Organization of Congress, reported 
under the authority of the order of the Senate of March 1, 1946, at p, 24; 

“1. Self-Rule for District of Columbia 
“RecommeTidatloiv: That Congress divest Itself of the duty of governing 
the District of Columbia and provide for a referendum on adoption of self- 
government by city charter. 

“The Nation cannot afford the luxury of having its national legislative body 
and the District committees in both the House and Senate perform the duties of a 
city council for the District of Columbia. 

"In order to relieve Congress of this extraneous work-load and enable it to 
devote full attention to natural legislation, we recommend that a plan for self-rule 
for the District of Columbia be provided as early as possible. 

“We do not assume the responsibility of suggesting what jjlan should be adopted 
for handling the municipal affairs of the District, but we do recommend that steps 
be taken immediately to provide for establishing a commission of Washington resi- 
dents to prepare a suitable city charter and Uiat it be submitted by referendum 
to the citizens of the District for their approval or i-ejection. 

“We recommend that Congress authorize this referendum as soon as a satisfactory 
self-government city charter is drafted and that on its adoption legislation be inU'o- 
duced to make it effective.” 

The Report of the Special Committee on the Organization of Congress accom- 
panying S. 2177, dated May 31 (legislative day March 5) 1946, states at p. 1: 
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“The Special Commitlee on the Oi'ganizatlon ot Congress, to whom was i-cforrcd 
the hill (S. 21T7) to provide for increased eflicicney in tlie legislative branch of the 
Government, having considered the same, report favorably thereon with amend- 
ments and recommend that Uie bill, as amended, do pass, 

"The most Important amendment made by the special committee was to eliminate 
from the bill Title VII — ^Self-Government for the District of Columbia. The Com- 
mittee on the Judiciary has favorably reported a bill, S. 1942, to incorporate the 
Eederal City Charter Commission. Title VII of S. 2177 and S. 1942 are similar 
measures, having the same objective of home inile for the District of Columbia. 
Attainment of this desirable objective will be expedited, we believe, by the enactment 
of S. 1942.” 

Accordingly, at p. 40 of this same report. It is said with regard to Title VII: 

“This title, which provided for the preparation of a charter designed to provide 
a form of mimlcipal government for the District of Columbia, and a referendum 
thereon of District residents, was stricken from the bill by the committee, for the 
reasons given in its general statement above.” 


WILLIAMS V. MAYOR AND CITY COUNCIL OF BALTIMORE 

Supreme Court of the United States, 1933. 

280 U.S. 30, 63 S.Ct. 431, 77 L.Ed. jOiS. 

Mr. Justice Caedozo delivered the opinion of the Court. 

The controversy in these cases hinges upon the validity of a statute 
of Maryland, adopted hy the General Assembly in June, 1931, where- 
by the property of a particular reiilroad was made exempt from taxa- 
tion. Acts of 1931, c. 497. 

For an understanding of the merits there is need that the statute be 
quoted in full: 

“An Act to exempt the railroad property of the Washington, Balti- 
more and Annapolis Electric Raih’oad Company, or so much thereof 
as may be used for railroad purposes by said company, its receiver, 
successors eind assigns, from all State taxes and charges, including 
contributions to the cost of construction of railroad crossings made 
or to be made under the authority of the State Roads Commission, and 
from all county and city taxes and charges in the nature of a tax for 
the years during which the property is so used, but not exceeding 
two years beginning January 1, 1931. 

“Whereas, The Washington, Baltimore and Annapolis Electric Rail- 
road Company did not in the year 1930 earn its operating charges, 
and it is of the utmost importance for the welfare of the State and 
particularly the communities served by said railroad, that the opera- 
tion of said railroad be continued, and 

“Whereas, It is in the judgment of the General Assembly of Maryland 
a wise and sound public policy to encourage the continued operation of 
said railroad by the exemption herein provided: 

“Section 1, Be it enacted by the General Assembly of Maryland, 
That the railroad property of the Washington, Baltimore and Annapolis 
Electric Railroad Company, or so much thereof els may be used for 
railroad purposes by said company, its receiver, successors and as- 
signs, be exempt from all State taxes and charges, including contribu- 
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lions to the cost of construction of railroad crossings made or to be 
made imder the authority of the State Roads Commission, and from 
all county and city taxes and charges in the nature of a tax for the 
years during which the property is so used, but not exceeding two 
years begiiming January 1, 1931. 

“Sec. 2. And be it further enacted, That this Act shall take effect 
June 1, 1931.” 

At the passage of this act, the Washington, Baltimore & Annapolis 
Electric Railroad Company was in the hands of a receiver, appointed in 
January, 1931, by the Federal District Court. For ten years preceding 
the receivership the gross receipts from its business had pimgressively 
declined. In 1930 the total revenues derived from the operation of its 
line were $1,347,967.03, and the operating expenses $1,191,897.32. 
These expenses were exclusive of taxes and fixed charges, such as 
interest on its debts. There was a funded debt of more than nine 
million dollars and an unsecured debt of nearly a million. In 1930, 3,- 
247,534 passengers had traveled on the road, which supplied the only 
rail service to Annapolis, the capital of the state. Large public inter- 
ests were involved in keeping the service going. 

The mayor and city council of Baltimore, and the mayor, counselor, 
and aldermen of tho city of Annapolis, municipal corporations, chal- 
lenged the validity of the exemption, and filed proofs of claim with the 
receiver for taxes overdue. The claim of the city of Baltimore was 
for real property taxes on the cars, and for franchise taxes or charges 
under a municipal ordinance. The claim of the city of Annapolis was 
for taxes on real property and for local taxes or charges owing for the 
franchise. The District Court upheld the validity of the statute, and 
disallowed the claims. Upon appeal to the Circuit Court of Appeals 
for the Fourth Circuit the orders were reversed upon the ground that 
the statute was invalid under the Fourteenth Amendment of the Fed- 
eral Constitution and under several provisions of the Constitution of the 
state. 61 F.2d 374. Writs of certiorari were granted by this court. 
287 U.S. 594, 53 S.Ct. 222, 77 L.Ed. 518. The writ in No. 513 brings up 
the claim filed with the receiver by the City of Baltimore; the writ in 
No. 514 brings up the claim of the City of Annapolis. 

1. There is error in the holding of the Circuit Court of Appeals that 
the statute of Maryland creating this exemption is a denial to the re- 
spondents of the equal protection of the laws in violation of the Four- 
teenth Amendment of the Constitution of the United States. 

A municipal corporation, created by a state for the better ordering 
of government, has no privileges or immunities under the Federal 
Constitution which it may invoke in opposition to the will of its creator. 
Trenton v. New Jersey, 262 U.S. 182, 43 S.Ct. 534, 67 L.Ed. 937, 29 
A.L.R. 1471; City of Newark v. New Jersey, 262 U.S. 192, 43 S.Ct. 539, 
67 L.Ed. 943; Worcester v. Worcester Consolidated Street Ry, Co., 196 
U.S. 539, 25 S.Ct. 327, 49 L.Ed. 591; Pawhuska v. Pawhuska Oil Co., 
250 U.S. 394, 39 S.Ct. 526, 63 L.Ed. 1054; Risty v. Chicago, R. I. & 
Pac. Ry. Co., 270 U.S. 378, 390, 46 S.Ct. 236, 70 L.Ed. 641; Railroad 
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Commission v. Los Angeles R. R. Corporation, 280 U.S. 145, 156, 50 
S.Ct. 71, 74 L.Ed. 234. 

2. There is error in the holding of the Circuit Court of Appeals that 
the statute is invalid under the Constitution of Maryland. 

Several provisions of that Constitution are invoked by the respond- 
ents. They will be considered in succession. 

(a) The statute is not repugnant to article 15 of the Maryland 
Declaration of Rights, wherein it is provided: “That the levying of 
taxes by the poll is grievous and oppressive and ought to be prohibited; 
that paupers ought not to be assessed for the support of the Govern- 
ment; that the General Assembly shall, by uniform rules, provide for 
separate assessment of land and dassiflcation and subclassifications of 
improvements on land and personal property, as it may deem proper; 
and all taxes thereafter provided to be levied by the State for the sup- 
port of the general State Government, and by the counties and by the 
City of Baltimore for their respective purposes, shall be uniform as to 
land within the taxing district, and uniform within the class or 
sub-class of improvements on land and personal property which the 
respective taxing powers may have directed to be subject^ to the tax 
levy; yet fines, duties or taxes may properly and justly be imposed, or 
laid with a political view for the good government and benefit of the 
community.” 

The courts of Maryland hold that the rule of uniformity established 
by these provisions does not forbid the creation of reasonable exemp- 
tions in furtherance of the public good. [Citing cases.] It does not 
even prohibit an exemption in favor of an individual as distinguished 
from one for the benefit of the members of a class. All that it exacts 
in respect of the narrower exemption is the presence of a relation, 
fairly discernible, between the good of the individual and the good of 
the community. There must be something more than an arbitrary 
preference of one among many. Baltimore City v. Starr Church, 106 
Md. 281, 287, 288, 67 A. 261. 

Furtherance of the public good is written over the face of this statute 
from beginning to end as its animating motive. “It is of the utmost 
importance for the welfare of the State and particularly the com- 
munities served by said railroad, that the operation of said railroad be 
continued.” “It is in the judgment of the General Assembly” that “to 
encourage the continued operation” of the road by the grant of an 
exemption will be to give heed to the promptings of “a wise and sound 
public policy.” The exemption is to be confined to that part of the 
property of the company, which is used for railroad purposes, is to 
continue only so long as the property is so used, and is to expire in any 
event at the end of the two years beginning in January, 1931. It is 
not the function of a court to determine whether the public policy that 
finds expression in legislation of this order is well or ill conceived. Otis 
V. Parker, 187 U.S. 606, 609, 23 S.Ct. 168, 47 L.Ed. 323; Missouri, 
Kansas & Texas Ry. Co. v. May, 194 U.S. 267, 24 S.Ct. 638, 48 L.Ed. 
971; Sproles v. Binford, 286 U.S. 374, 388, 389, 52 S.Ct. 581, 76 L.Ed. 
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1167. The judicial function is exhausted with the discovery that the 
relation between means and end is not wholly vain and fanciful, an 
illusory pretense. Within the field where men of reason may reason- 
ably differ, the Legislature must have its way. Otis v. Parker, supra. 
Nor in marking out that field will a court be forgetful of presumptions 
that help to fix the boundaries. "As underlying questions of fact may 
condition the constitutionality of legislation of this character, the 
presumption of constitutionality must prevail in the absence of some 
factual foundation of record for overthrowing the statute.” O’Gorman 
& Young V. Hartford Fire Insurance Co., 282 U.S. 251, 257, 51 S.Ct. 
130, 132, 75 L.Ed. 324. There has been no departure from that 
principle in the judgments of the highest court of Maryland. Wampler 
V. LeCompte, 159 Md. 222, 150 A. 455; Id., 282 U.S. 172, 175, 51 S.Ct. 
92, 75 L.Ed. 276. 

We are told that the signs of an arbitrary preference are written on 
the statute because the exemption is confined to this particular insol- 
vent when it might have been extended to aU other insolvents engaged 
in a like business. There is nothing to show that any Maryland rail- 
road other than this one was in the hands of a receiver. The assailants 
of the statute have the burden of proving everything essential to their 
case. Pullman Co. v. Knott, 235 U.S. 23, 25, 35 S.Ct. 2, 59 L.Ed. 105; 
Wampler v. L,eCompte, supra. But the result will be no different if 
other insolvents be assumed. The public policy that made it wise in the 
judgment of the Legislature to help this particular railroad and keep 
its business going may have failed altogether in respect of any other 
railroad, solvent or insolvent. Here was a line carrying millions of 
passengers, and supplying the only railroad service between the 
capital of the state and its most populous city. The rescue of such a 
road might be dictated by the public interest when a road in some other 
territory might wisely be abandoned to its fate. 

We are told that the statute is not to be distinguished in principle 
from the one considered by the highest court of Maryland in the case of 
the Starr Church, and there condemned as arbitrary. City of Balti- 
more V. Starr Church, 106 Md. 281, 67 A. 261. But we think the dis- 
tinctions are many and obvious. A religious corporation, the Starr 
Church, had received a gift of wharf property which it leased for profit. 
The General Assembly passed an act exempting the wharf from taxes 
so long as it continued in the ownership of the church. The exemption 
for other churches was confined to a place of worship and a parsonage. 
The statute did not say that the new exemption was designed to pro- 
mote the comfort or well-being of the community at large. For all 
that appeared no such interests were involved. The statute said no 
more than this, that the exemption would be “a great relief and benefit 
to said religious body,” which was singled out for privileges denied 
to any other. This preference for one, with no profession of a purpose 
to advance the common weal and with nothing in the situation to 
indicate that such a purpose would be served, is the evil that the court 
denounced. 
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We are told that the many cases upholding an exemption to a rail- 
road at the time of its formation have no bearing upon this exemption 
'Which was granted later on. A charter, so it is argued is a contract, or 
becomes one when accepted. There is thus a quid pro quo. A privilege 
conferred thereafter is nothing more than a gratuity, and hence an 
arbitrary preference irrespective of its motive. But this is to misread 
the cases and misconceive the rationale back of them. The charter 
exemption to a railroad does not gain validity from the circumstance 
that a charter is a contract. If the exemption is a valid one, the con- 
tract may mean that there will be no power of revocation, though ex- 
emptions not contractual are terminable at will. Gordon v. Appeal Tax 
Court, 3 How. (U. S.) 133, 11 L.Ed. 529. Even this difference will be 
absent if there is a reservation by the state of the power to repeal or 
change. Northern Central Ry. Co. v. Maryland, 187 U.S. 258, 23 S.Ct, 
62, 47 L.Ed. 167, affirming Slate of Maryland v. Northern Central Ry. 
Co., 90 Md. 447, 45 A. 465. Revocable or irrevocable, the contract will 
not give validity to what would otherwise be void. Steams v. Minne- 
sota, 179 U.S. 223, 254, 21 S.Ct. 73, 45 L.Ed. 162; Duluth & I. R. R. R. 
Co. V. St. Louis County, 179 U.S. 302, 21 S.Ct. 124, 45 L.Ed. 201; and cf. 
Hudson County Water Co. v. McCarter, 209 U.S. 349, 357, 28 S.Ct. 529, 
52 L.Ed. 828, 14 Ann.Cas. 560; Union Diy Goods Co. v. Georgia Public 
Service Corporation, 248 U.S. 372, 375, 376, 39 S.Ct. 117, 63 L.Ed. 309, 
9 A.L.R. 1420. To see that this is so we have only to inquire what the 
consequence would be if a charter exemption were to be given to a mere 
private corporation, conducted for profit solely like any other business 
enterprise. Charter or no charter, the exemption would not stand. 
City of Baltimore v. Starr Church, supra. 

The policy that sustains an exemption in order to keep a crippled 
railroad going is precisely the same as the one that sustains an exemp- 
tion to set it going at the start. In the one case as in the other, the state 
maintains the highways upon which its people are dependent for their 
economic and social life. Cole v. La Grange, 113 U.S. 1, 7, 5 S.Ct. 416, 
28 L.Ed. 896. It is idle to say that a railroad, when once it has been 
organized, is under a duty to go on, and hence that its distress is not 
important for any one except itself. Science has wrought her wonders, 
taut the time is not yet here when trains will run under the impulsion 
of duty without more. There is room, indeed, for question whether 
even the duty is so absolute as the respondents’ argument assumes. 
Railroad Commission v. Eastern Texas R. R. Co., 264 U.S. 79, 85, 44 
S.Ct. 247, 68 L.Ed. 569. Certain it is, in any event, that operation may 
end with the consent of the public service commission when the earn- 
ings are inadequate. Code of Public General Laws of Maryland 
(Bagby’s Ed.) 1929 supplement, art. 23, § 380; Benson v. Public 
Service Commission, 141 Md. 398, 118 A. 852. Nor is there need to 
show a probability of utter cessation or abandonment. Service is 
likely to be inefficient and even dangerous if operation is continued in 
the face of an increasing deficit. The state has an interest in seeing 
to it that railroads shall be run, but an interest also in how they shall be 
run. The General Assembly, weighing these and other considerations. 
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has found thorn adequate to justify a temporary exemption from the 
burdens of taxation. Nothing in the Constitution of Maryland or in 
the decisions of her courts enables us to say that there has been cleai" 
abuse of power. We may not nullify for doubt alone. There must be 
something near to certainty. We do not reach it here. 

(b)^ The statute is not repugnant to article 3, § 33, of the Maryland 
Constitution, wherein it is said that “the General Assembly shall pass 
no special law for any case lor which provision has been made by an 
existing general law.” 

The highest court of Maryland has considered this provision, and 
defined its meaning and effect. The Police Pension Cases, 131 Md. 315, 
101 A. 786; City of Baltimore v. United Railways & Electric Co., 126 
Md. 39, 94 A. 378; City of Baltimore v. Starr Church, supra; Littleton 
V. City of Hagerstown, 150 Md. 163, 132 A. 773; O’Brian Co. v. County 
Commissioners of Baltimore County, 51 Md. 15; Hodges v. Baltimore 
Union Pass Ry. Co., 58 Md. 603. There has been need, now and again, 
to develop close distinctions. Our endeavor in what follows is to ex- 
tract the essence of the decisions and to give effect to it as law. 

Time with its tides brings new conditions which must be cared for 
by new laws. Sometimes the now conditions affect the members of 
a class. If so, the correcting statute must apply to all alike. Some- 
times the now conditions affect one only or a few. If so, the correcting 
statute may be as narrow as the mischief. The Constitution does not 
prohibit special laws inflexibly and always. It permits them when 
there are special evils with which existing general laws are incompetent 
to cope. The special public purpose will then sustain the special form. 
City of Baltimore v. TJnited Railways Co., supra. The problem in last 
analysis is one of legislative policy, with a ivide margin of discretion 
conceded to the lawmakers. Only in cases of plain abuse will there be 
revision by the courts. City of Baltimore v. United Railways Co., 
supra, at page 52 of 126 Md., 94 A. 378. If the evil to be corrected can 
be seen to be merely fanciful, the injustice or the wrong illusory, the 
courts may intervene and strike the special statute down. City of 
Baltimore v. Starr Church, supra. If special circumstances have 
developed, and circumstances of such a nature as to call for a new rule, 
the special act will stand. The Police Pension Cases, supra. 

The distinction is neatly pointed by comparing two decisions. In 
City of Baltimore v. Starr Church, supra, the court condemned a 
special act as a merely arbitrary departure from the rule of uniform 
taxation. Declaration of Rights, art. 15. It held at the same time that 
the act was void under another section of the Constitution (article 
3, § 33) because no evil had arisen, no circumstances had developed, to 
give even colorable groimds of reason for the adoption of a special 
rule. The Police Pension Cases, supra, show the picture from a dif- 
ferent angle. There were general laws upon the statute books provid- 
ing for the grant of pensions to members of the police force, not 
including matrons. A matron was dismissed for physical disability 
after many years of service. The Legislature, impressed by the hard- 
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ship of her position, passed a special act for her relief. The court took 
the view that here was a special case not provided for or considered in 
an existing general law. and so upheld what had been done. Seo, also, 
O’Brian & Co. v. County Commissioners of Baltimore County; Hodges 
V, Baltimore Union Pass Ry. Co., applying a lUce rule. 

(c) The statute is not repugnant to article llA, the home rule 
article, of the Maryland Constitution; “Sec. 4. From and after the 
adoption of a charter under the provisions of this Article by the City of 
Baltimore or any County of this State, no public local law shall be 
enacted by the General Assembly for said City or County on any sub- 
ject covered by express powers granted as above provided. Any law 
so drawn as to apply to two or rhore of the geographical subdivisions 
of this State shall not be deemed a Local Law, within the meaning of 
this Act. The term ‘geographical sub-division’ herein used shall be 
talcen to mean the City of Baltimore or any of the Counties of this 
State.’* 

The act of exemption is so drawn as to apply to two or more geo- 
graphical subdivisions of the state, i. e., to Baltimore and Annapolis. 
It is thus within the powers expressly reserved to the General Assem- 
bly. . . . 

They were plainly so intended. 

4. We have assumed, without deciding, that the respondents, 
though without standing to invoke the protection of the Federal Con- 
stitution, will be heard to complain of a violation of the Constitution 
of the state. 

Their standing for that purpose, at least in the state courts, is a 
question of state practice (Columbus & Greenville Ry. Co. v. Miller, 283 
U.S. 96, 99, 51 S.Ct. 392, 75 L.Ed. 861; Braxton County Court v. W. Va., 
208 U.S. 192, 197, 198, 28 S.Ct. 275, 52 L.Ed. 450; Stewart v. Kansas 
City, 239 U.S. 14, 16, 36 S.Ct. 15, 60 L.Ed. 120), as to which the federal 
courts do not exercise an independent judgment. 

The Maryland decisions proceed on the assumption that municipal 
corporations assailing a statute of exemption or other special legislation 
have an interest in the controversy which entitles them to be heard 
(City of Baltimore v, Starr Church, supra; City of Baltimore v. Al- 
legany County Com’rs, 99 Md. 1, 57 A. 632), though the reports do not 
show that their interest was questioned. 

In the absence of any argument to the contrary m behalf of the peti- 
tioner, we make the same assumption here. 

The judgments are reversed. 


NOTES 

1. For discussions of the nse of private legislation by Congress and the constitu- 
tional limitations thereon, see Notes, 47 Yale E.J. 712 (1940), 61 Yale L J 1368 
(1042). 

2. The article by Ford, “The Legislative Beorganlzation Act of 1940,” 32 A.B. 
A. Jour. 741 (1946), contains a section on tort claims against the United States, setting- 
forth in full the means by which they are handled under the Act. 



Sec. 6 Special Legislation 433 

3. Also on tile Legislative Reorganization Act of 104G see Gellhorn and Schenck, 
“Tort Actions Against the Federal Government,” 47 Coluin.L.Rev. 722 (1047). 


YOUNG MEN’S CHRISTIAN ASSOCIATION OF SEATTLE 

V. PARISH 

SnpremG Court of Washington, 1916. 

89 Wash. 495, 154 P. 785, L.H A.1910D, 272. 

Main, J. This is an action brought for the purpose of restraining the 
county assessor of King county from listing for taxation certain real 
property. The trial resulted in a judgment dismissing the action. 
From this judgment, the plaintiff appeals. 

The appellant, at the time the action was instituted, was the owner of 
lots 2 and 3 and the east half of lots 6 and 7, in block 21, of Boren’s 
addition to the city of Seattle. This property fronted on the west side 
of Fourth avenue, in the city of Seattle, and extended from Madison 
street to Marion street. The appellant had for some years owned lots 
2 and 3, and had erected thereon a six-story brick and concrete build- 
ing, which is known as the Y.M.C.A. building. After this building 
had been erected, the association acquired two adjacent half lots 
on the south, facing Fourth avenue, and extending from the main 
building to Marion street. This latter property was, when acquired, 
and still is, improved by the east half of the former Stander hotel, a 
six-story brick and stone structure. Since its purchase by the associa- 
tion, it has been connected with the main building as an annex thereof ^ 
and is permanently partitioned off from the unacquired part of the 
Stander hotel. The entire property thus owned by the association is 
used for the various activities and departments of the Young Men’s 
Christian Association. 

The objects of the association, as set forth in its articles of incorpora- 
tion, are; “The improvement of the spiritual, mental, social, and physi- 
cal condition of the young men of Seattle by the support and mainten- 
ance of lectures, gospel sei-vices, libraries, reading rooms, gymnasium, 
recreation grounds, etc.’’ 

The county assessor of King county was asserting the right to list 
this property for purposes of taxation upon the tax rolls for the year 
1913, when the present action was brought for the purpose of restrain- 
ing such listing. 

The controlling question in the case is whether the statute under 
which it is claimed the property is exempt from taxation is constitu- 
tional or unconstitutional. The statute, Rem. & Bal. Code, Sec. 9098, 
as amended by chapter 117 of Laws of 1913, p. 351, relating to taxa- 
tion, after exempting certain other specified property, provides; 

“Also all property of Young Men’s Christian Associations . 
which shall be wholly used, or to the extent solely used, for the religious 
purposes of such association.” 3 Rem. & Bal. Code, Sec. 9098. 

It will be noted that this is an exemption to the association by name, 
with a limitation that only such of its property as is “wholly used," or 
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to the exttot “solely used” for the religious purposes of such associa- 
tion, shall be exempt. 

Section 2 of article 7, of the state constitution, after requiring that 
the legislature shall provide by law a uniform and equal rate of assess- 
ment and taxation upon all property in the state and prescribe such 
regulations by general law as shall secure a just valuation for the taxa- 
tion of all the property, provides; 

“That the property of the United States, and of the state, counties, 
school districts, and other municipal corporations, and such other 
property as the legislature may by general laws provide, shall be ex- 
empt from taxation.” 

Under this section of the constitution, all property within the state 
is subject to taxation, unless it falls within one of the classes mentioned 
in the constitution and is exempted therefrom by a general law. The 
question then arises, — Is the statute by which the property of Young 
Men’s Christian Associations is claimed to be exempt a general or a 
special law ? If it is a special law, obviously the attempted exemption 
is invalid under the constitutional provision quoted. If it is a general 
law, then it conforms to the constitutional requirement. 

The authorities are in substantial harmony upon the rule by which a 
law is to be tested to determine whether it is general or special. A 
special law is one which relates to particular persons or things, while 
a general law is one which applies to all persons or things of a class. 
A law is general when it operates upon all persons or things constitut- 
ing a class, even though such class consists of but one person or thing; 
but the law must be so framed that all persons or things constituting 
the class come within its provisions. 4 Words & Phrases (2d series), 
p. 635; Budd v. Hancock, 66 N.J.L. 133, 48 A. 1023; State ex rel. 
Attorney General v. Miller, 100 Mo. 439, 13 S.W. 677; Sutherland, 
Statutory Construction, Section 121. 

In 4 Words & Phrases (2d series), p. 635, the rule is stated: A 
special law is one that relates to particular, as distinguished from a 
general law, which applies to all persons or things of a class. 

The rule is stated in Budd v. Hancock, supra, as follows: 

“A law is special in a constitutional sense w'hen, by force of an in- 
herent limitation, it arbitrarily separates some persons, places or things 
from others upon which, but for such limitation, it would operate. 
The test of a special law is the appropriateness of its provisions to the 
objects that it excludes. It is not, therefore, what a law includes that 
makes it special, but what it excludes. If nothing be excluded that 
should be contained the law is general. Within this distinction between 
a special and a general law the question in every case is whether any 
appropriate object is excluded to which law, but for its limitations, 
would apply. If the only limitation contained in a law is a legitimate 
classification of its objects it is a general law. Hence, if the object of 
a law have characteristics so distinct as reasonably to form, for the 
pirrpose legislated upon, a class by itself, the law is general, notwith- 
standing it operates upon a single object only; for a law is not general 

Eead & MacDonald U.Q.D.Deg. 
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because it operates upon every person in the state, but because every 
person that can be brought within its predicament becomes subject 
to its operation.” 

Many other authorities could be cited supporting the rule; but as 
the controversy upon this phase of the case is over the application of 
the law, rather than its statement, further citation in support of the 
rule seems unnecessary. 

In applying the rule, this court in Denver v. Spokane Falls, 7 Wash. 
226, 34 P. 926, held that an act of the legislature which attempted to 
confer upon certain municipal corporations which had previously 
undertaken to incorporate under an invalid law the right to incorporate 
under the statute without reference to the population, but solely by 
reason of their peculiar condition, was a special and not a general law. 
It was there said; 

“As to such communities, is this a general or a special law? It is 
claimed by the learned counsel for the appellants that it is general, 
because it applies to all communities in the state similarily situated. 
But we think that cannot be said to be the exclusive test. If the 
operation and effect of a statute is necessarily limited to a particular 
class or number of persons or things, it is as much a special statute, 
whatever may be its form, as it would be if it applied to but one person 
or thing only.” 

In Terry v. King County, 43 Wash. 61, 86 P. 210, the court had under 
consideration a statute which specifically conferred upon King, Pierce, 
and Spokane, power to contract indebtedness for the purpose of pur- 
chasing armory sites and assisting in the construction of armories. 
No other counties or towns in the state were mentioned in the act. 
Nor was it possible for any other county, even though its population 
should equal that of the counties named, to come within its provisions. 
It was there held that the law was special and not general, citing the 
previous case of Denver v. Spokane Falls supra. 

Applying the rule of law stated and its application as appears in the 
two cases last cited, to the facts in the present case, Was the statute 
exempting the Young Men’s Christian Association general or special? 
The exemption covers the property of such associations wholly used, 
or to the extent solely used, for religious purposes of the association. 
If the property should not be devoted to a religious purpose, then it 
does not come within the exemption. The effect of the statute is to 
exempt only the property of Yoimg Men’s Christian Associations which 
is devoted to religious purposes. Under this statute, other property in 
the state devoted to religious purposes would not be exempt. The 
property of the class referred to in the statute is that devoted to 
religious purposes. The association is one organization which devotes 
property to such purposes. The property of other associations devoted 
to a religious purpose could not claim the exemption. The statute is 
special anS not general, because it excludes from its operation the prop- 
erty of other organizations which is or may be devoted or set apart for 
religious purposes. 
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It would hardly be claimed that a statute exempting the church 
property of a particular religious denomination by name, and which 
thus would exclude from its provisions the church property of all other 
denominations, would be a general law. Likewise a statute which 
exmpts property of Young Men’s Christian Associations only to the 
extent such property is devoted to religious purposes, as already stated, 
must necessarily exclude the property of other organizations and 
associations devoting property to the same purposes. The operation 
and effect of the statute is limited to one of the organizations which 
compose a class, and is therefore special. The case falls within the 
holdings of this court in the cases of Denver v. Spokane Falls and Terry 
v. King County, supra. 

A number of cases are cited in the briefs where the property of 
Young Men’s Christian Associations has been held exempt. In every 
one of the cases cited, with one exception, the exemptions were under 
statutes which did not exempt the property of the associations by 
name, but exempted all property by general language which was 
devoted to religious, benevolent, or charitable purposes. Had the 
statute in this state under which this case arose contained some such 
general language an entirely different question would be presented. 
The one case referred to as supporting an exemption where the statute 
applied to a Young Men’s Christian Association by name was that of 
Young Men’s Christian Ass’n v. City of Keene, TO N.H. 223, 46 A. 186. 
In tlie state of New Hampshire, however, where that case was decided, 
there was no constitutional provision against the passage of a special 
law. 

In reaching the conclusion that the statutory provision is unconstitu- 
tional, we have not overlooked the rule adopted by the previous deci- 
sions of this court that a law will be presumed constitutional and valid 
until the contrary clearly appears, and that it is the duty of the court 
to sustain the law unless its invalidity is so apparent as to leave no 
reasonable doubt upon the question. State v. Somerville, 67 Wash. 638, 
122 P. 324; State v. Pitney, 79 Wash. 608, 140 P. 918. Notwith- 
standing this rule, we see no escape from the conclusion that the statute 
containing the exemption is special, cuid therefore, under the constitu- 
tion, is invalid. 

The judgment will be affirmed. 


STATE ex rel. ATTORNEY GENERAL v. BOROUGH OF 
SOMERS POINT 

Couit of Errors and Appeals of New Jeisey, 1889. 

52 N J.L. 32, 18 A 694, 6 L.R A. 67. 

Depue, J. The borough of Somers Point was incorporated under an 
act of the legislature, entitled “An act for the formation of borough 
governments in seaside resorts,” approved March 29th, 1878. Pamp. 
L., p, 232; Rev.Sup., p. 942. The object of the information filed by the 
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attorney general ex officio is to test the constitutionality of the act un- 
der which this municipal corporation was organized. 

The contention against the validity of this corporation is founded 
upon the prohibitory clauses contained in paragraph 11, section 7 of 
article IV, of the constitution. 

The first section of the act provide, “that the inhabitants of any 
township, which is a seaside resort for summer visitors, embracing 
within an area not to exceed two square miles taxable property of the 
amount of one hundred thousand dollars or more, may become a body 
corporate and politic, in fact and in law, under the title of the borough 
of, &c., whenever, at a general or special election called for that pur- 
pose, it may be so decided by a majority of the votes of the electors of 
such township or part of a township.” 

Section second provides that such election shall be called by one of 
the chosen freeholders of the township in which the district proposed 
to be incorporated is situate, on written application by persons repre- 
senting one-tenth of the taxable real estate in such district. 

The other sections of the act provide for the election of a mayor and 
members of a common council and officers, such as clerk, officers of 
election, assessors, collectors, chosen freeholders, surveyors of the 
highways, &c., with the powers and duties of such officers in any of the 
townships of this state. The act also provides for ordinances laying 
out, opening and improving streets and sidewalks, erecting public 
buildings, water and gas works, and for the exercise of all those gov- 
ernmental functions which usually pertain to cities and towns. The 
powers granted to municipalities organized under this act are found in 
a series of acts contained in the Supplement to the Revision, from pag- 
es 942 to 950. They are equal to, and, in some respects, exceed, the 
powers conferred upon the largest cities in the state. 

As applied to legislation of this character a law is special or local, as 
contradistinguished from general, in the sense of the prohibitory 
clauses in this paragraph of the constitution, which embraces less than 
the entire class of persons or places to whose condition such legislation 
would be necessary or appropriate, having regard to the purpose for 
which the legislation was designed. A law which so particularizes, 
and, by such means, is restricted in its operation to persons or places 
which do not comprise all the objects which naturally belong to the 
class, is special or local, within the meanmg of the constitutional in- 
terdict. * 

The act in question is limited to a specified location — situation on the 
seaside. It is further restricted to places so situate which are the re- 
sort for summer visitors, and is applicable only to places within these 
limitations in which taxable property to an amount of $100,000 or 
more is embraced within an area not to exceed two square miles. 

Municipal powers and franchises such as this act confers are as ap- 
propriate to places in an inland situation as to those located on the sea- 
shore, and are as suitable to localities inhabited or frequented by other 
individuals as to resorts for summer visitors. The act leaves popula- 
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tion entirely out of view. The machinery to obtain the organization of 
a borough may be set in motion by “persons representing one- tenth of 
the taxable real estate in such district,” without regard to residence; 
and if there be population enough to furnish a clerk and two judges of 
election, who shall be legal voters in the district, the requirements of 
the act are complied with. If taxable property irrespective of popula- 
tion be a proper classification on which to base a grant of municipal 
powers of the scope of those granted by this act, such property pre- 
sents the same characteristics, wherever situate, as it possesses when 
located in seaside places frequented by summer visitors. 

This law is so plainly a special and local law within the constitution- 
al interdict that argument and citation of authorities are unnecessary. 

Judgment of ouster from the franchises, &c., should be entered. 


STATE ex rel. BOARD OF COURTHOUSE & CITY HALL 
COM’RS V. COOLEY 

SuTsme Court of Minuesota, 189S. 56 Miuu. 540, 58 N.W. 150. 

CoLLnsrs, J. By the provisions of Sp. Laws 1887, ch. 395, a board 
of commissioners was created with power to acquire certain land for 
the purpose in the city of Minneapolis and thereon to erect a building 
to be used, when completed, by the county of Hennepin and said city, 
jointly, for a county courthouse and a city hall The issuance of bon^ 
in a specified amount was authorized, that money might be had with 
which to pay for the land and erect the building. These bonds were to 
be countersigned by the county auditor. They were issued and sold, 
the land was acquired, and work on the building progressed until about 
Januaiy 1, 1893. It was then unfinished, and, not having funds suf- 
ficient to complete it in accordance with the plans, interested parties 
secured the passage of an act at the legislative session held in 1893, en- 
titled “An act to provide additional means for completing and furnish- 
ing the courthouse and city hall building now in process of erection in 
the city of Minneapolis, and to authorize the issue and sale of bonds 
therefor.” These bonds were to be in the same general form as those 
authorized by the statute of 1887, and their issuance and sale were to 
be governed by the express provisions of that act. Upon presentation, 
the county auditor, this defendant, refused to countersign these bonds, 
and this proceeding in mandamus was brought to compel him to per- 
form this alleged duty. 

The defendant justifies his course upon the ground that the enact- 
ment of 1893 is void, because interdicted by the Constitution, Art. 4, 
Section 33, relative to special legislation. This section, it must be no- 
ticed, was adopted by vote of the people at the general election held in 
November, 1892, and took effect prior to the passage of the act au- 
thorizing the issuance and sale of the bonds in controversy. The sole 
question before us is whether the legislation upon which the validity of 
feese proposed obligations depends was obnoxious to the constitutional 
provision. That portion of the section upon which defendant relies 
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reads as follows: “See. 33. In all cases where a genei’al law can be 
made applicable, no special law shall be enacted; and whether a gen- 
eral law could have been made applicable in any case is hereby de- 
clared a judicial question, and, as such, shall be judicially determined, 
without regard to any legislative assertion on that subject. The legis- 
lature shall pass no local or special law regulating the affairs of or in- 
corporating, erecting, or changing the lines of any county, city, village, 
township, ward, or school district, or creating the offices, or prescrib- 
ing the powers and duties of the officers of, or fixing or relating to the 
compensation, salary, or fees of the same, or the mode of election or 
appointment thereto, * * *: provided, however, that the inhibi- 
tions of local or special laws in this section shall not be construed to 
prevent the passage of general laws on any of the subjects enumerated. 

“The legislature may repeal any existing special or local law, but 
shall not amend, extend, or modify any of the same.” 

1. The first paragraph of the section is entirely unlike anything 
that has previously appeared in the fundamental law; while the sec- 
ond, in reference to specific subjects, respecting which there shall be 
no local or special legislation, is but an enlargement of section 33, pro- 
hibiting the enactment of special or private laws relative to various 
enumerated subjects, as that section was originally adopted and made 
a part of the constitution in 1881. 

But at this time it is not necessary, and would be unwise, to consider 
or determine the full purpose and scope of the first paragraph, the 
opening clause, of section 33 as it now stands. It is sufficient to say 
that we regard it as independent of the sentence which follows, and 
that the specified prohibitions enumerated in the second sentence or 
clause are not subject to or modified by the first, which forbids the en- 
actment of special laws where general laws can be made applicable. 

2. It seems obvious that the last paragraph of the section, pro- 
hibiting the amendment, extension, or modification of existing special 
or local laws, applies to all special or local laws on all subjects as to 
which special or local legislation has been prohibited, namely, the 
various subjects distinctly enumerated in the preceding paragraph. 
No other effect can be given to this portion of the section. 

3. It is also obvious that the case covered by the act of 1893 is not 
one to which a general law could have been made applicable. A spe- 
cial board of commissioners had been designated to perform certain 
specified duties, had been authorized to cause certain bonds to be is- 
sued and sold, and with the proceeds to purchase a particular tract of 
land, and to thereon erect a public building for the joint use of the 
county and city. The land had been secured, and the building partly 
completed, when, more money being needed, the issuing of additional 
bonds, to be the obligations of the county, only, was authorized. The 
situation was so peculiar that no law, it would seem, could have been 
framed which would have covered it, and still be a general law in any 
sense. Such a law might have been general in form, if enacted, but, 
of necessity, would have been special in its operation, and this would 
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have violated the constitutional inhibition as much as if it were spe- 
cial in form. Nichols v. Walter, 37 Minn. 264, 33 N.W. SOO. 

4. This brings us to the inevitable proposition that, if the act of 
1893 falls within any of the specific prohibitions enumerated in the sec- 
ond paragraph of the section, its validity cannot be upheld, and this 
remark would apply to the original law of 1887, had the existing provi- 
sion in the constitution been in force when it was enacted. In this 
connection we have simply to inquire whether this law regulates the 
“affairs” of a county or city; and the statement heretofore made as to 
the nature of the original act and that of 1893, which was, in effect, 
nothing more than an amendment, fully answers the inquiry. Under 
the law as it stood prior to the legislation of 1887 it was the duty of 
the county, through its officers, to provide a courthouse, if one was 
needed. 1878 G.S. ch. 8, Section 86. But this could not have been un- 
dertaken jointly with the city. Borough of Henderson v. County of 
Sibley, 28 Minn. 518, 11 N.W. 91. And while our attention has not 
been called to any charter provision which would authorize the city 
officials to erect a city hall, their power to provide proper city offices 
could not well be doubted. Yet by the act of 1887 the duty and power 
in these matters was taken away from the county and city officers, and 
conferred upon a special board without the approval of the people of 
either county or city. We need spend no time in demonstrating that 
when the legislature authorized and directed the issue and sale of the 
bonds of each of these municipalities and the erection of a public build- 
ing for their joint use, to be paid for by taxes which were directed to 
be levied for that purpose, it attempted a very noticeable regulation of 
the “affairs” of a county and of a city. Special acts which relate to the 
government of a municipality are excluded by the words “legulating 
the internal affairs” of such ihunicipality in the constitution of the 
state of New Jersey, and it has been held in that state that any at- 
tempt to deprive a city of its control of matters which are the sub- 
ject of its control incidentally, or which have been expressly granted, 
or to confer upon it additional powers, or to change the manner of ex- 
ercising the powers already existing, is a regulation of such internal 
affairs, and inhibited by the constitution. State ex rel. v. Mayor &c. 
of Newark, 40 N.J.L. 71; Bingham v. Mayor Scc. of Camden, Id. 156; 
Freeholders of Hudson Co. v. Buck, 51 N.J.L. 155, 16 A. 698. 

The result of this litigation may prove very unfortunate in the 
present condition of the buiiding in question, but under the constitu- 
tional provision the statute of 1887 could not have been lawfully en- 
acted, and that of 1893 is clearly within the prohibition we have dis- 
cussed. 

Judgment reversed. 


On Reargument. 

Collins, J. When the case was submitted at the last term of this 
court, counsel for relator conceded, or at least did not deny, that the 
act under consideration (Laws 1893, ch. 243) was special in operation, 
as well as in form; but his contention was (1) that it was not an act 
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“regulating the affairs of any county or city,” within the meaning of 
the Constitution, Art. 4, Section 33, as amended in 1892; but, if it was, 
(2) that the specific prohibitions enumerated in the second clause of 
that section are qualified by the provision in the first clause limiting 
the prohibition against special legislation to cases where a general law 
can be made applicable. Our decision on both those points was adverse 
to the relator; and then, assuming, what relator conceded, that the 
law was special, the conclusion necessarily followed that it was invalid. 
Hence, if the result should have been different on other grounds, the 
responsibility can hardly be said to be on the court. 

The court is still unanimously of opinion that upon both of the ques- 
tions presented on the former argument the decision was right; but 
now, on the reargument, we are confronted, for the first time, with the 
question whether the act is in fact “special,” within the meaning of 
the constitution. 

It may be stated as settled law that a constitutional prohibition 
against special legislation on a particular subject does not deprive the 
legislation of the power to divide it into classes, and apply different 
rules to the different classes, provided only that it adopts a proper bas- 
is of classification; and the law is none the less general, in the consti- 
tutional sense, because it applies only to one of these classes. To illus- 
trate, the provision against special legislation regulating the affairs 
of a city does not require that all laws on that subject shall apply alike 
to all cities in the state, and thus prevent their division into classes 
for legislative purposes. Provisions against special legislation are to 
be found in the constitutions of numerous states, some of them having 
been in force for over forty years, and the courts have uniformly 
recognized the right of the legislature to divide a subject into classes, 
the only question generally being whether it had adopted a proper bas- 
is of classification. No court has recognized the existence of this pow- 
er to classify more distinctly than we have. In Nichols v. Walter, 37 
Minn. 264, 33 N.W. 800, and in State ex rel. v. Spaude, 37 Minn. 322, 
34 N.W. 164, this court, in both cases speaking through Chief Justice 
Gilfillan, said that “it must be conceded that when a general law, uni- 
form in its operation, is required, the law is none the less general and 
uniform because it ivides the subjects of its operation into classes, 
and applies different rules to different classes. For the purposes of 
efificient and beneficial legislation, it is often necessary to do so.” And 
again; “A law, to be general, need not operate alike upon all the in- 
habitants of the state, or all the cities or all the villages in the state. 
To require this would be utterly impracticable. A law is general which 
operates alike upon all the inhabitants or all the cities or all the vil- 
lages or other subjects of a class of such subjects. That for the pur- 
pose of legislation it may be necessary, and that the legislature may 
make such classification, is undoubted." The same doctrine is re- 
peated in State ex rel. v. Sheriff of Ramsey Co., 48 Minn. 236, 51 N.W. 
112 . 

Hence a “general law” does not import universality in the subject or 
operation of the law. “General” is defined by Webster as relating to a 
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genixs; pertaining to a whole class or order. The line of demarcation 
between general laws and special laws often seems indefinite and dif- 
ficult to draw; but, if the principles upon which the distinction rests 
are kept in mind, the difficulty is not nearly so great as might seem. 
A law is general, in the constitutional sense, which applies to and op- 
erates uniformly upon all members of any class of persons, places, or 
things requiring legislation peculiar to itself in matters covered by the 
law; while a special law is one which relates and applies to particular 
members of a class, either particularized by the express terms of the 
act, or separated by any method of selection from the whole class to 
which the law might, but for such limitation, be applicable. And in 
this connection there should be kept in mind the distinction between 
“public” and “private,” and “general” and “special”, as the latter 
terms are used in these constitulional restrictions; for special legisla- 
tion in the constitutional sense may be either public or private. 

The principal as well as most difficult question is, what constitutes a 
class, or what constitutes a proper basis of classification, for legislative 
purposes. We do not intend, neither is it necessary for the purposes 
of this case, to go into anything lilce a full discussion of this subject of 
classification, or to do more than to state a few general rules. A very 
able and exhaustive discussion of the whole subject will be found in 
the American Law Register & Review for September, 1803, in one of 
a series of articles by Charles C. Binney, Esq., on “Restriction upon 
Local and Special Legislation in the United States." 

It should be noted that in determining whether tlio legislature has 
adopted a proper basis of classification, under these constitutional re- 
strictions, the courts have uniformly applied the same tests which they 
apply in determining whether a law is what is commonly called “class 
legislation;” that is, legislation which selects particular individuals 
from a class, and imposes upon them special burdens, from which oth- 
ers of the same class are exempt, and thus denies them the equal pro- 
tection of the laws. All class legislation is special legislation, although 
all special legislation is not class legislation, in that sense of the term. 
The evils aimed to be prevented in the two instances are somewhat dif- 
ferent, but the test of the propriety of the method of classification is 
the same in both. 

Hence, in the cases cited, this court, in determining whether an act 
was “special legislation,” applied precisely the same test to the mode 
of classification which it applied in determining whether an act was 
“class legislation" in Lavallee v. St. Paul M. & M. Ry. Co., 40 Minn. 249, 
41 N.W. 974; Johnson v. St. Paul & Duluth R. Co., 43 Minn. 222, 45 
N.W. 156; and numerous other cases. 

The fmidamental rule is that all classification must be based upon 
substantial distinctions, which make one class really different from an- 
other. As was said in Nichols v. Walter and State ex rel. v. Spaude, it 
must he based upon some natural reason, — some reason suggested by 
necessity, by some difference in the situation and circumstances of the 
subjects placed in the different classes, suggesting the necessity of dif- 
ferent legislation with respect to them. By necessity is meant prac- 
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tical, ai'id not absolute, necessity; but the characteristics which will 
serve as a basis of classification must be substantial, and not slight or 
illusory. 

^ For example, distinctions due merely to pre-existing repealable spe- 
cial legislation would not, of "themselves, constitute a proper basis of 
classification, for that would tend to perpetuate the very peculiarities 
which the constitution was designed ultimately to remove. In such 
cases the legislature can always remove the distinction by merely re- 
pealing the special legislation. Neither can classification be based up- 
on existing circumstances only, or those of limited duration, except 
where the object of the law itself is a temporary one. This rule ap- 
plies peculiarly to cases where the membership of the class may 
change in the future, so that new members may acquire the character- 
istics of the class, and present members lose them. There the law 
must provide for the future, so that the classification may remain per- 
manent, although the membership of the class may change. Examples 
of acts obnoxious to this rule are laws classifying cities on the basis of 
present population. 

Cobb V. Bord, 40 Minn. 479, 42 N.W. 396, is an example of the cases 
where, in a law intended to provide merely for temporary objects, ex- 
isting or temporary circumstances may be a proper basis of classifica- 
tion. It may be added in this connection that the duration of an act 
has nothing to do with its character as general or special. If it be gen- 
eral in its application while it continues in force, it is none the less gen- 
eral because limited in duration. 

Another rule is that the characteristics which form the basis of the 
classification must be germane to the purpose of the law; in other 
words, legislation for a class, to be general, must be evident connec- 
tion between the distinctive features to be regulated and the regulations 
adopted. An illustration of a law obnoxious to this rule would be the 
case supposed in Nichols v. Walter, supra, where towns situated on riv- 
ers are made a class, for the purpose of conferring on them special pow- 
ers with reference to maintaining schools. 

Another rule is that, to whatever class a law applies, it must apply 
to every member of that class. As was said in Johnson v. St. Paul & 
Duluth R. Co., supra, not only must the law treat alike, under the same 
conditions, all who are brought "within its influence, but in its classifi- 
cation it must bring within its influence all who are under the same con- 
ditions; and as already suggested, if the basis of classification is such 
that new members of the class may come into existence, the law must 
be so framed as to include them when they arise. Nichols v. Walter, 
supra, furnishes an instance of a law obnoxious to this rule. 

Another proposition that may be laid down as beyond question is 
that, if the basis of classification is valid, it is wholly immaterial how 
many or how few members there are in the class. One may constitute 
a class, as weU as a thousand, although, of course, the fewer the mem- 
bers, the closer the courts will scrutinize the act to see that it is not an 
evasion of the constitution. 
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An illustration of this proposition may be found in acts classifying 
cities by population. The mere fact that there is only one city, and 
there may never be another, having the requisite population to belong 
to a class, will not render the law special The last proposition to 
which we will refer is that the character of an act as general or spe- 
cial depends on its substance, and not on its form. It may be special 
in fact, although general in form; and it may be general in fact, al- 
though special in form. The mere form is not material. To illustrate, 
suppose mountains were one of the subjects on which special legisla- 
tion was prohibited, and that there was only one mountain in the state; 
a law referring to that mountain by name wordd be special in form, 
but general in fact, according to all the rules. 

Or suppose that special legislation was prohibited with reference to 
the police regulation of the shores of the great lakes; would it be 
claimed that a law was special in fact because, by its terms, it applied 
only to Lake Superior? Or would it be any less general because, by 
its terms, its operation was limited to the counties of St. Louis, Lake, 
and Cook? Most certainly not. 

In most, if not all, of the adjudicated cases, the laws under considera- 
tion were general in form, but were assailed as being special in fact; 
but the test must be the same when the law is special in form, but is 
claimed to be general in fact. 

It only remains to apply these principles to the act under considera- 
tion. It is unnecessary to state at len^h the provisions of the special 
law of 1887, as these were fully set out in the former opinion; and the 
law will speak for itself. Under this law, the commissioners had ac- 
quired title in themselves to the designated site for a city hall and 
courthouse. By the provisions of the act, they were to retain this title 
until the building was completed, and until they had adjusted the ac- 
counts between the city and county, in order to charge each with its- 
proper share of the entire cost; and then they were to convey to each 
its respective share of the property. They had gone on and partially 
constructed the building, and had expended all the funds thus far pro- 
vided for that purpose, and, in doing so, had expended two-thirds of 
these funds on the part of the building designed for the use of the coim- 
ty; and, as the matter stood, nobody but the board had authority to- 
adjust this inequality in the accounts, and that only on the completion 
of the building. Obviously, the board could not complete the building 
without more fimds, and these could not be obtained without further- 
legislation. The courts might, perhaps, have granted relief by way of 
adjusting the accounts between the city and the county, and directing 
a conveyance to each of a part of the unfinished structure; and then, 
perhaps, steps might have been taken by the city and county, respec- 
tively, by which each could finish its part of the structure so as, in the' 
end, to secure a city hall and courthouse in some form. But the pres- 
ent physical conditions were such that, without additional legislation,, 
the building could never be completed; and the difficulties in the way 
of carrying it on to completion on any other plan than as a joint en- 
terprise were very serious, if not well nigh insuperable. The difficulty 
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could not be removed by repealing the special act of 1887, for the un- 
completed building and the outstanding uncompleted contracts for ma- 
terial and construction would still remain. No legislation more gener- 
al in fact than the act of 1893 would fully meet the case. 'If that act 
had been general in form, it could not be made more general ^ fact, 
and still fully cover the situation. Such, in short, was the condition of 
things under which the act of 1893 was passed, and which it was de- 
signed to meet. 

It seems to us that, if the other essentials of a proper classification 
exist, this condition of things constituted such substantial distinctions 
as, in the language of Nichols v. Walter, supra, “to suggest the necessi- 
ty of different legislation with respect to it.” If not, then the legisla- 
ture is virtually deprived of jurisdiction to legislate on the subject m 
any form, — a conclusion not to be lightly reached. 

Inasmuch as courts will in such cases take judicial notice of all facts 
bearing on the constitutionality of the law, we know that this is the on- 
ly case of the kind — the only member of the class — which now exists, 
or ever can exist; for, under the constitutional amendment of 1892, no 
other special law like that of 1887 can be enacted. Hence the classifi- 
cation is complete. 

Again, the legislation (providing funds to complete the building) is 
confined to matters connected with and peculiai’ to the distinctive 
features of the case; or, in the language of the rule, the characteristics 
forming the basis of the classification are germane to the purpose of 
the law. 

Finally, as we have already seen, the facts that the law is special in 
form, and that it applies to only a single object, or, in the language of 
another rule, that the class consists of only one member, are not im- 
portant. 

Our conclusion is that the act, although special in form, is general 
in fact, within the meaning of the constitution. 

Judgment affirmed. 


LEIGHTON V. CITY OF MINNEAPOLIS 

Supreme Court of Minnesota, 1946. 

222 Minn. 523, 25 N.W.2d 267. 

Loring, CmEP Justice. This action was brought by a taxpayer and 
freeholder against the city of Minneapolis, the auditor and the treasim- 
er of Hennepin county, and the board of park commissioners of me 
citv. in behalf of plaintiff and all others similarly situated, for a de- 
claratory judgment to determine whether L.1945, c. 486, violates Minn. 
Const art 4 §§ 33, 34, and 36. The act authorizes and empowers 
each city of the first class of tlie state now or hereafter having a popu- 
lation of 450,000 inhabitants or more, and now or hereafter brought 
under a home-rule charter, to levy annually on real ^d personal prop- 
erty of said city a tax not exceeding one and one half mills on each 
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dollar of the assessed valuation of said city for the “purpose of acquir- 
ing, equipping, maintaining, operating and governing playgrounds and 
other recreational facilities and conducting recreational programs 
throughout said City for the public use as a part of the systein of 
parks and parkways of said City, . . . The act requires the im- 

position of that tax to be made through the city council or chief gov- 
erning body and its board of park commissioners. Defendants an- 
swered, asserting the validity of c. 486 and that classification of cities 
therein is a valid classification, setting forth, among other things, the 
greater proportional expense and necessity therefor which exist in cit- 
ies of that classification over that which exists in smaller cities. 

The case was tried by the court, which made findings of fact and 
conclusions of law in favor of defendants. From the judgment en- 
tered, plaintiff has appealed. 

The case presents for decision the same questions that were pre- 
sented to this court in the companion case of Leighton v. City of Min- 
neapolis, Minn., 25 N.W.2d 263. All of those questions, except whether 
population is germane to the subject matter or purposes of this act, 
are disposed of by the discussion in the companion case. The sole 
question remaining for decision here is, therefore, whether the classifi- 
cation of cities of 450,000 inhabitants is a classification germane to the 
subject matter and purposes of the act. The court took considerable 
evidence and made findings with reference to tire matter of classifica- 
tion. It found: 

“V. 

“ . . . That the census report of the United States for the year 

1942 shows that the per capita expense of the activities described in 
said Chapter 486 are much larger in the cities of 450,000 or more in- 
habitants than in smaller cities, and such expense increases with the 
size of the city and with the density of population. That said census 
figures show that all per capita cost of city government increases as 
the size of the city increases. The court finds that the density of popu- 
lation per square mile in Minneapolis is one and two-thirds times that 
of St. Paul and five times that of Duluth, St. Paul and Duluth being 
the other two cities of the first class as described in Section 36, Article 
4 of the Constitution. That at the time said Section 36 was adopted, 
Duluth’s population was less than 50,000 inhabitants. That the need 
for recreational facilities increases with the size of the city and the re- 
sulting increase in density of population, 

“VI. 

“That the tax base in Minneapolis has decreased from 8330,858,640.- 
00 in 1932 to $266,820,368.00 in 1945 when the act was passed. The 
court finds from the evidence submitted that the labor cost of the Park 
Board of the City of Minneapolis increased from 68 %c per hour in 
1932 to 961/^c per hour in 1945, and that the rate has been set at $1.05 
per hour for 1946, and the labor cost represents over seventy percent 
of the entire cost of operating the recreational activities of the City of 
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Minneapolis. That the population of Minneapolis increased from 464,- 
356 in 1930 to 492,370 in 1940, and that the population in 1945, assum- 
ing the rate of increase for the last ton years was continued and allow- 
ing nothing for the increase in population due to war production, was 
approximately 497,500. 

“vn. 

“The court finds that there has been an increasing demand during 
the years since World War I for more recreational facilities. 
many petitions from various parts of the city have been presented to 
the Board of Park Commissioners asking for additional playgrounds 
and more recreational facilities, a largo number of which have had to 
be denied for lack of funds. There was some evidence introduced as 
to the increase in the amount of juvenile delinquency. 

“vin. 

“From the testimony presented, and from two important surveys 
made a considerable number of years apart, the last one being in 1944, 
it appears that the main activity and practically the only activity of 
the Board of Park Commissioners is various forms of recreation. That 
the general park fund arising from a levy of one and one-half mills, 
which is authorized by the charter, in addition to the amount author- 
ized by the law in question, has in recent years all been used for main- 
taining recreational activities, and the recreational facilities m the 
City of Minneapolis, and that due to the decreasing tax base, the in- 
crease in population, and the increase in labor cost, the City of Minn^ 
apolis has had in effect less and-less funds to take care of more and 
more people with the result that in recent years there has had to he a 
radical curtailment of service to the public in maintaining recreational 
facilities and supervision thereof. 

"rx. 

“There are twenty-two lakes and lagoons in the City of Minneapolis, 
the waters and shorelines of which have all been taken into the park 
system of the City of Minneapolis, except part of the shorelines of 
Cedar Lake, and the Park Board has maintained recreational activiues 
on the shores and on the lakes as far as its funds will permit. 


“X. 

“It therefore appears from the facts proven in this case and by the 
facts of which the court will take judicial notice that the re^onable 
demand of the citizens of said city for increased recreational facilities 
cannot be furnished by the said Board of Park Comimssioners, and 
thS^each year the Park Board has less and less money to carry on the 
Sid Ltivities with the continued demand for more and more of the 

same, 

These findings are not challenged as unsupported and could not be 
attaS here, because there is no settled case. We would take judicial 
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notice of substantially all of them. It is too obvious to require discus- 
sion that the facts as found by the trial court are amply suilicient to 
sustain the classification made by the legislature. 

The judgment is affirmed. 


NOTES 

1. Two articles concerned with tlie problems of special legislation peculiar to 
Minnesota, are Anderson, “Special Legislation in Minnesota,” 7 Miuu.L.B.ev. 1H8, 
187 (1923), Hawley, “Recent Developments in Special Legislation and Municipal 
Home Rule in Minnesota,” 10 Minn.L.Eev. 659 (1932). 

2. As may be seen from the principal cases, the problem of special or general 
legislation is generally reduced by the courts to a ouGbtion of classification. In 
Board of Education of San Francisco v. Alliance Assurance Co., 159 F. 99-1, 999 
(1008) the court said: “These general rules have been aptly stated thus: (1) An 
act applying uniformly to the whole of any single class of individuals or objects, 
where the classification is founded upon some natural intrinsic or constitutional 
distinction, Is a general law. (2) In order to make the law general, the classifica- 
tion must not be arbitrary, but must be founded upon some natural intrinsic or 
constitutional distinction, and some reason must appear why the act Is not made 
to apply generally to all classes. (3) Although a law Is general wlien it applies 
efiUHlly to all individuals of a class founded upon a natural Intrinsic or constitit- 
tional distinction, it is not general If It confers particular privileges or lm])oses 
peculliir disabilities or burdensome conditions in the exorcise of a common right upon 
a class arbitrarily selected from the general body of those who stand In precisely 
the same relation to the subject of the law,” The court then continues: “There must 
be some relation between the differences In class and the difference in the rule of 
practice involved.” That Is to say, in a procedural act there must he something in 
the nature of the action to justify the distinction. See also In re Becker’s Estate, 
20 Cal.App. 513, 129 P. 795 (1913); In re Elm Street in the City of New York, 24,0 
N.Y. 72, IBS N.B. 24 (1927). 

3. That the classification must be based upon some substantial difference, see 
Cooper V. State, 226 Ala. 288, 147 So. 432 (1933) ; Prescott Counier y. Moore, 35 
Aj:1z. 26, 274 P. 193 (1929) ; Crews v. Lundqulst, 361 111. 103, 107 N.B. 768 (1035). 

4. Statements to the effect that the classification must have some relation to 
the subject on which the legislation is effective are found In United States v. 
Mullendore, 74 P,2d 286 (1034) ; Knowlton v. Walton, 189 Ark. 901, 75 S.W.2d 811 
(1934); Adler v. Deegan, 251 N.Y. 497, 167 N.B. 705 (1929). 

5. Read, “Congestion in the Minnesota Legislature Caused by Requirements of 
Local Government", 23 Minn.Mnnic, 405 (1938), says: 

“Special legislation has resulted in evils in state legislative prac-tices since long 
before the Civil War, and Minnesota did not escape from them. As a consequence 
the Constitution was amended In 1881 and again In 1892, resulting in the present 
Sections 33 and 34 of Article IV. By a line of decision commencing with the 
well known Cooley case In 1893, the Supreme Court has enabled what are In effect 
special laws to be enacted under the guise of classified general laws. . . , 

“Prior to the 1892 amendment two-thirds of all statutes passed In Minnesota were 
special laws. As compai'ed with that situation, a survey of the legislation of the 
last five regular sessions, 1929 to 1037 inclusive, shows that out of a total of 2,185 
acts comprised In the session laws, 053 or approximately thirty per cent were lu 
substance though not lii form special. Most of the laws in that thirty per cent 
were so classified as to be unassailable on constitutional grounds, but most of them 
are decidedly objectionable on other bases ; they crowded the calendar and diverted 
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thu lime and attention of legislators from matters of statewide concern and im- 
portance. 

“Grouped according to sulijeet matter, these speelnl laws from 1929 to 1037 
included: (a) 170 dealing with municipalities; (b) 393 with counties; (c) S3 witli 
courts ; (d) 01 with school di.stricts ; and (e) 38 with miscellaneous matters. Olassi- 
lications under group (a) were either as permitted by Section 36 of Article IV of 
the Constitution or some sub-classification thereof. Classifications within group 
(b) comprised a groat variety, mostly combinations of population, area and assess- 
ment values, and reflected both artifice and ingenuity. Analysis of the statutes in 
group (b) which contains approximately fifty-five per cent of ail special laws, sliowfa; 
tlie majority dealt with salaries of county officers or miscellaneous matters of a 
distinctly administrative or managerial character, a few authorized bond issues, a 
few granted special privileges, and a vci-y few enacted what could properly ho called 
rules of law. Obviously, government of the state cannot be carried on unless some 
law-malting agency enacts tliis sort of special legislation. But owing to the local 
character of tlie matters covered and the varying conditions and needs of different 
localities, and owing to tlie serious burden and handicap which state legislator.s 
testify la thus Imposed on them, it Is a grave question wliether it is either desirable 
or necessary that the state legislature should continue to do it. Should not local 
governing bodies lumdle this kind of business tliomselves? 

“As I’rofessor William Anderson has pointed out on several occasions, on the 
whole municipal homo rule in Minnesota has worked satisfactorily and lias operated 
to reduce considerably the amount of special legislation concerning municipalities. 
However, wltli regard to the 179 classified laws aiiplying to cities and towns from 
1929 to 1937, examination leads to the conclusion that pressure upon the Legislature 
to enact most of them was the consequence of lack of sufficient power in the charters. 
Only a few of them appear to bear on their faces signs that they were taken to the 
Legislature because their proponents were reluctant to run tlie risk of opposition to 
their passage by tli^ people of the localities to which they applied. It seems to bo 
a safe inference that pressure on the legislature for enactment of special laws con- 
cerning municipalities can be relieved (1) by lunending Section 36 of Article IV to 
facilitate amendment of home rule charters; (2) by amending the general law.^ 
applying to villages and cities wUicli have no home rule so as, with proper safe- 
guards, to increase their powers; and (3) by placing some restriction upon the legis- 
lature with respect to the process of enactment of laws classified according to Sec- 
tion 36. 

“Study of the classified acts applying to counties Indicates that pressure to enact 
them results frqm insufficient power in the county boards and an inevitable Inability 
to adapt the provisions of the general laws governing counties to the various 
requirements peculiar to each of many different types of localities within the state. 
It seems to be plain that the general laws governing counties should be amended so 
as to give county boards greater power than they have now, particularly with 
regard to county appropriations and salaries. Proper safeguai'ds must, of course, 
he devised. No real solution of the problem seems likely, however, without setting 
up at least some measure of county home rule. . . . 


Read & MacDonadd U.C.B.Leo.— 29 
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SECTION 7. UNIFORM LAWS 

REPORT OF THE MINNESOTA BOARD OF COMMISSIONERS 
ON UNIFORM STATE LAWS TO THE MINNESOTA STATE 
LEGISLATURE AT ITS 1933 SESSION 

I. 

National Conference of Commissioners on Uniform State Laws 

The statute . . . (MinnLaws 1911, c. 68) prescribes as fol- 

lows: 

“It shall be the duty of said board to examine the subjects . 
upon which uniformity is desirable; to confer with the commission- 
ers appointed for the same purpose by other stales in drafting uni- 
form laws to be submitted for approval and adoption by the several 
states; and said board of commissioners shall meet annually with 
the conference of commissioners on uniform state laws for the pro- 
motion of uniformity of legislation in the United States, and join 
with it in such measures as may be deemed by the said board most 
expedient to advance the objects of said conference.’’ 

The Conference of Commissioners on Uniform State Laws referred 
to in the above statute is now known as the “National Conference 
of Commissioners on Uniform State Laws.’’ It is an organization 
effected by commissioners appointed by the various states for the 
promotion of uniformity of legislation in the different states on all 
subjects where uniformity is deemed desirable and practicable. Its 
conferences are held annually at the place of meeting of tho Amer- 
ican Bar Association and immediately preceding, and its proceedings 
are briefly reported in the American Bar Association Report, and 
they are more fully reported in the annual volume of its own pro- 
ceedings. 

The organization drafts bills to make uniform the laws of the dif- 
ferent states on various subjects on which uniformity* seems prac- 
ticable and desirable, and recommends them for adoption by the 
various legislatures. 

The National Conference is an organization, legislative in char- 
acter, in which each of the forty-eight states and five territories is 
represented by three or more legislative members. Its work is con- 
fined to the drafting of model uniform acts for submission to the 
respective state legislatures. Its 160 or more delegates are appointed 
on standing and special committees for investigation and report to 
the general conference; and when the recommendation of a com- 
mittee is adopted favoring the drafting of a uniform act upon a given 
subject, the best special talent in the country is enlisted to draft a 
tentative model act. The tentative act is then submitted to the mem- 
bers and to the country at large for criticism and amendment; and, 
if it does not meet with general satisfaction, is redrafted and resub- 
mitted, until a final draft is at length produced that meets the general 

ItE.-i-D & MacDonald U.C.B.DEa. 
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requirements of a model uniform act. These uniform acts are also 
approved by the American Bar Association. 

One of the best recommendations of the Uniform Acts is the fact 
that with . . . 580 enactments, no state has ever repealed 

any Uniform Act which it has once enacted. The acts show their 
real value by the way in which they meet the test of actual experience 
and use, 

The Uniform Acts . . . approved by the National Confer- 

ence, are by it recommended for passage in all the states and are 
also approved by the American Bar Association. 

m. 

Movement for Uniform State Laws and Their Advantages. 

Uniformity and Comity. Interstate Compacts. 

The natural growth of diversity in the laws of the various states 
in the nineteenth century was developing to be a serious handicap 
to the trade and commerce of the country and undesirable in other 
ways. It was felt that there should be an organization in which the 
states would all be represented, to consider subjects where uniformity 
of law was desirable and frame uniform or standard Acts for the states 
to adopt, and that this would promote uniformity of state laws. As a 
result, in 1890, the American Bar Association passed a resolution 
recommending that each state pass a law for the appointment of com- 
missioners to confer with commissioners from other states on the sub- 
ject of uniformity in the laws of the states. New York was the first 
state to pass such a law, and provide State Commissioners to promote 
uniformity. In 1892 the first National Conference of Commissioners 
on Uniform State Laws was held, at which nine states were repre- 
sented. An annual meeting has been held in each year since then, 
the number of states represented increasing; and since 1912 all the 
states, territories and insular possessions have been officially repre- 
sented. Minnesota joined the National Conference by the Act of 
1911 (Chapter 68, Laws 1911) above referred to. 

The Uniform Acts are drafted to serve as well framed legislation 
as weU as to promote uniformity. They represent the best legislative 
thought in the particular subjects covered. The Commercial Acts, 
for example, put in well arranged statutory form specific parts of 
the commercial law, thus giving to business and commerce clear and 
definite statements of the law in subjects where those qualities are 
specially desirable, and avoiding the uncertainty and difficulty of as- 
certainment of the common law, as well as furnishing uniformity. 
But they do something more, they are modern and up-to-date as well 
as clear and orderly. They follow the best considered of the m'ore 
recent cases in stating the law, and indeed sometimes follow mercan- 
tile thought in going beyond the decided cases and making desirable 
changes in the law, which is the proper function of legislation. The 
need for uniform state laws and their nature are more fully discussed 
in our 1931 Report on pages 6 to 12. 
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The advantages of the Uniform Acts may be summarized as fol- 
lows: 

(a) They furnish well drafted models on important subjects, pro- 
viding good laws for the states to adopt. The experience of men 
familiar with the laws of all states is utilized to frame the best pos- 
sible law. 

(b) They furnish the advantages of uniformity of law in the states, 
which could be secured in no other way. 

(c) They save the states from federal encroachments by providing 
to the people the benefit of uniform laws without the need of having 
the Feder^ Government step in and extend its activities, correspond- 
ingly reducing those of the states. . 

The Uniform Acts are framed with a view to the general welfare 
of the people at large, and do not appeal to any special interest. The 
weakness of our cause in not appealing to any special interest should 
be its strength in the legislature, and by recognizing the immense 
importance of the cause of uniform state laws, it can render the state 
a great service. 

Uniformity and Comity 

The strength, prosperity and happiness of the United States depend 
in large degree upon its unity, upon close relations and easy com- 
munication and trade between the different states. Uniform laws, 
like a uniform language, help greatly to bind the country together 
and make easier the dealings between the people in different sec- 
tions. 

However comity in state laws is necessary, as well as uniformity, 
in order to secure the essential facility of interstate trade and com- 
munications. “Comity” is used here in a broad sense to mean laws 
friendly and accommodating to the other sister states and not hos- 
tile, including of course the technical meaning of “comity” in con- 
flict of laws, as the recognition and enforcement of rights acquired 
under the laws of another state. Thus if each state adopted laws 
that were hostUe to the other states, interstate relations would be 
disrupted although such hostile laws were uniform in character. 
Much of comity in state laws is guaranteed by the United States con- 
stitution, there being a wide range of hostile laws which a state can- 
not constitutionally enact. But there remains a considerable scope 
for the exercise of comity within permissible state legislation. A 
number of the Uniform Acts have this principle of comity particularly 
in view. These include the Uniform Foreign Executed Wills Act, 
Foreign Probated Wills Act, and Proof of Statutes Act, providing 
respectively for recognizing the validity of a will when valid under 
the law of the state where executed, or of the testator’s domicil, for 
admitting a will to probate on presentation of an authenticated copy 
of the will and of its probate in another state, and for proving the 
statutes of another state by presenting a printed copy thereof pur- 
porting on its face to be published under the authority of the other 
state. 
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In some cases the comity is reciprocal only. Thus in the Act to 
Secure the Attendance of Witnesses from Without the State in Crim- 
inal Cases the right granted to another State to compel attendance 
of witnesses found in the State, depends on the other State recipro- 
cating and granting a similar right. 

At the present time the National Conference has under considera- 
tion the matter of an Act providing for greater comity in the sub- 
ject of powers of foreign executors and administrators, especially 
with regard to their rights to collect and receive assets of the de- 
ceased, but with due regard to the rights of local creditors. The 
initiative in this matter came from the American Law Institute, which 
in connection with its Restatement of the Law of Conflict of Laws, 
came to realize the unsatisfactory situation caused by the common 
law of that subject in forcing numerous unnecessary probatings of 
estates in different states to collect assets, causing undue trouble 
and expense especially to small estates. An Act seemed desirable 
increasing comity between the states. 

Interstate Compacts 

The important matter of compacts and agreements between states, 
while separate from uniform legislation in most respects, yet is re- 
lated to it in that both are efforts by the states, working together, 
to achieve results without calling for action by the Federal Govern- 
ment. A large range of action is afforded to the states by interstate 
compacts, giving them the power to deal with river and harbor de- 
velopment, interstate bridges, joint public works, forestation, fishing 
and hunting regulations and many other matters, where an entire 
region is affected, including several states, without the necessity of 
resort to Washington. A regional control and solution of regional 
problems, not national in scope, is thus afforded through the inter- 
state compact and the affected states acting together. The vigor of 
the state governments is retained and the national government not 
called upon. The National Conference of Commissioners on Uniform 
State Laws through its Committee on Interstate Compacts has put 
out two comprehensive reports on the subject, one in 1921 prepared 
by Prof. Wigmore, and one in 1932 prepared by Prof. Landis, giving 
the present status of the subject. . . . 


IV. 

Other Organizations in the United States Interested 
in Uniform State Laws 

In addition to the National Conference of Commissioners on Uni- 
form State Laws, there are a number of other organizations in the 
United States specially interested in such uniformity, to three of which 
we shall now refer. 
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(1) American Law Institute 

The American Law Institute was organized in 1923, consisting of 
leading judges, lawyers and professors of law from all parts of the 
United States, for the purpose of preparing authoritative Restate- 
ments of fundamental parts of the common or non-statutory law. The 
main purpose of preparing the Restatements may have been to make 
the common law clearer, simpler and better, by stating it in definite 
and comprehensive form for each subject in a single book, so that 
it would not be necessary to go through endless decisions to find the 
law, the restatement to be authoritative and followed by the courts, 
but not of the binding nature of a statute, the common law’s elas- 
ticity to meet new conditions being retained. An important purpose 
of the work, however, was to improve the uniformity of the common 
law in the various states. The common law has tended to remain 
much more uniform in the states than statutory law, due to various 
factors, including its origin for the great majority of states in one 
source, the common law of England, and the fact that the courts 
in deciding cases consult in different states the same textbooks and 
other authoritative works and the decisions of courts in other states. 
However there has been considerable drifting apart of the states in 
the common law also, as evidenced by the diverse decisions of their 
courts on many points; and the Restatement of this law by the Amer- 
ican Law Institute is calculated to keep the state courts together by 
offering them a single authoritative statement of the law which they 
would be inclined to follow in the absence of a previous decision or 
statute in the particular state to the contrary. The first of these 
Restatements, that of the Law of Contracts, is now completed. 

The Institute in the careful study which it makes of the law of 
a particular subject, finds places in that law, where the common law 
is well established but is not suited to 'the present times through 
changes in conditions or other causes, and a change is desirable which 
can only be accomplished by statute. Also it finds cases where parts 
of the common law have already been put into statutory form in many 
states, but with unnecessary and undesirable diversity in the statutes, 
such as those relating to estates and interests in land. In a number 
of such instances, the matter has, formally or informally, been called 
to the attention of the National Conference of Commissioners on Uni- 
form State Laws, which hats taken it up with a view to framing a 
Uniform Act covering the matter, in cooperation with the Institute 
or "with the aid of the legal experts of the Institute working on the 
subject in question. This cooperation, formal or informal, of the 
Institute and the National Conference in the framing of Uniform 
Acts for general adoption by the States in subjects related to the 
Restatement of the common law by the Institute, is increasing. In- 
cluded, at present, in addition to the subjects of powers of foreign 
representatives and estates in land, above referred to, are trust ad- 
ministration, intestate succession and powers of representatives over 
real estate of the deceased. As the Institute completes the Restate- 
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mcnt of a particular subject, the group working on that subject is in 
a better position to give an opinion as to where and how the common 
law as set forth in the Restatement may be improved by supple- 
mentary statutes, and to make the appropriate recommendations to 
the National Conference for the framing of Uniform Acts. Coopera- 
tion between the Institute and National Conference is facilitated by 
the fact that a number of persons are members of both organiza- 
tions. Uniform Acts already put out as a result of the cooperation 
of the two organizations include. Written Obligations Act, Interparty 
Agreement Act, Joint Obligations Act and Act to Secure the At- 
tendance of Witnesses from Without the State in Criminal Cases. 
The first three mentioned relate to the law of contracts and were 
drafted by Prof. Samuel Williston who was Reporter for the Institute 
in the Restatement of the Law of Contracts and also Commissioner 
on Uniform State Laws from Massachusetts. 

The efforts of the Institute towards uniformity of laws in its fram- 
ing of a Model Code of Criminal Procedure, should also be noted. 

(2) Governors’ Conference 

The Governors’ Conference is an organization the membership of 
which consists of the governors of the forty-eight states. Former 
governors are honorary members. It was organized in 1908 on the 
call of President Roosevelt, the immediate occasion being to secure 
cooperation by the governors in a policy of Conservation of Natural 
Resources, It has met annually since then. 

The Articles of Organization, which are short, contain the fol- 
lowing: 

Article m. “The functions of the Governors’ Conference shall be 
to meet yeai’ly for an exchange of views and experiences on subjects 
of general importance to the people of the several States, the pro- 
motion of greater uniformity in State legislation and the attainment 
of greater efficiency in State administration.’’ 

Part of Article IX, “He (the Secretary) shall, also, so far as pos- 
sible, cooperate and keep in touch with organizations, societies emd 
other agencies designed to promote uniformity of legislation.” 

It thus appears that promotion of uniformity of state legislation is 
one of the important purposes of the Governors’ Conference for which 
it was organized. 

The Governors’ Conference meets annually for discussion and to 
hear addresses and exchange views. It does not pass any resolu- 
tions; and the governors do not bind the states. 

(3) American Legislators’ Association 

This organization of state legislators throughout the country, form- 
ed in recent years, has members from both House and Senate in each 
state. Its general purpose is to improve legislative conditions through 
cooperation of legislators in different states; and one of its chief 
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projects is a meeting of delegates from each state concerned primarily 
with proposals for interstate compacts and uniform laws. The Di- 
rector of the Association, is also a member of the National Conference 
of Commissioners on Uniform State Laws. 

V. 

Movement for Uniform Laws in Other Countries 


Canada has a Conference of Commissioners on Uniformity of Leg- 
islation in Canada composed of commissioners from each province, 
similar to that of the United States, whose example it followed. This 
Conference has put out a series of important Uniform Acts which 
have been widely adopted in Canada; and in view of Canada’s close 
proximity to and extensive dealings and relations with the United 
States and especially Minnesota, we believe that a more extended 
statement about uniform laws in Canada will be of interest and 
value. 

The Canadian Conference on Uniformity of Legislation was or- 
ganized in 1918, the various provinces providing for the appointment 
of commissioners to attend the Dominion Conference on recommenda- 
tion of the Council of the Canadian Bar Association. The Confer- 
ence consists of commissioners from each of the nine provinces, and 
has met annually since 1918 at tlie same place as and just preceding 
the meeting of the Canadian Bar Association. 

The following quotation from the Preface of the 1931 Proceedings 
of this Canadian Conference indicates its problem, origin and pur- 
pose: 

“The independent action of the several provincial legislatures nat- 
urally results in a certain diversity of legislation. In some cases 
diversity is inevitable, as, for instance, when the province of Quebec 
legislates upon subjects within the purview of the CivU Code of Lower 
Canada and according to principles derived from the law of France, 
and the other provinces legislate upon similar subjects according to 
principles derived from the common law of England. In such cases 
the problem of securing uniformity is confined to the common law 
provinces. There are, however, many other cases in which no prin- 
ciple of either civil law or common law is at stake, with regard to 
which the problem of securing uniformity is the same in all the prov- 
inces. Both these classes of cases include subjects of legislation as to 
which it is desirable, especially from the point of view of merchants 
doing business in different parts of Canada, that legislation should 
be made uniform throughout the provinces to the fullest extent pos- 
sible. 

“In the United States work of great value has been done by the 
National Conference of Commissioners on Uniform State Laws. Since 
the year 1892 these conamissioners have met annually. They have 
drafted uniform statutes on various subjects, and the subsequent adop- 
tion of these statutes by many of the state legislatures has secured a 
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substantial measure of uniformity. The example set by the state 
commissioners in the United States was followed in Canada when, 
on the recommendation of the Council of the Canadian Bar Associa- 
tion, several of the provinces passed statutes providing for the ap- 
pointment of commissioners to attend an inter-provincial conference 
for the purpose of promoting uniformity of legislation. 

“Statutes have been passed in some of the pi’ovinces providing 
both for contributions by the provinces towards the general expenses 
of the Conference and for payment by the respective provinces of 
the travelling and other expenses of their own commissioners. The 
commissioners themselves receive no remuneration for their serv- 
ices. 

“The appointment of commissioners or participation in the meet- 
ings of the Conference does not of course bind any province to adopt 
any conclusions reached by the Conference, but it is hoped that the 
voluntary acceptance by the provincial legislatures of the recom- 
mendations of the Conference will secure an increasing measure of 
uniformity of legislation.” 

The procedure of the Canadian Conference in putting out Uniform 
Acts, or Model Statutes as they prefer to call them, is similar to that 
employed in the United States. A committee is appointed to draft 
an Act on a subject where uniformity is deemed desirable, and re- 
ports back the following year with a tentative draft. This is con- 
sidered at the annual meeting, revised and usually referred back 
to the Committee for further consideration. After several years of 
perfecting it, the Act in final form is approved and recommended to 
the provinces for adoption. Each year the Proceedings of the Con- 
ference are issued in printed form and include the Reports of Com- 
mittees, the final form of Acts approved and the draft form of Acts 
still under consideration. . . . 


NOTES 

1. Saeta, “Unified Legislation Cited as Coal of Conference on Uniform State 
Laws”, 15 Calif. State Bar Jour. 359 (1940), states [Footnotes are omitted. Ed.]: 

As a result of an “experience” meeting last year, the Conference of Commissioners 
on Uniform State Laws will make a determined drive, in 1941, when 43 Stale Legis- 
latures meet, to place the maximum number of uniform acts on the statute books. 

As for California, that means the adoption not only of the two acts approved by 
the Conference this year, namely, the Pistol and the Simultaneous Death Acts but 
rtuch other acts, for example, as Absence as Evidence of Death, Criminal Extradition, 
Federal Tax Lien Registration, Fiduciaries, Conditional Sales, Narcotic Drug, and 
Flag, to cite but a few. 

The President of the Conference, William A. Schuader, foi-mer Attorney-General 
of Pennsylvania, besides being a scholar is a stern realist. He was not satisfied 
with the Conference meeting year in and year out and painstakingly presenting 
act after act. He wanted to know why the states were not adopting them, why 
such a disparity existed In the adoption of the acts, from thirty-five in South 
Dakota to three in Texas (California has adopted seventeen of the Uniform Acts)., 
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As a result of these queries, an aflenioon session was set aside to diseusa (his 
problem and the Commissioners “iet their hair down.” It was triiiy an “expei'icuee” 
meeting; each Commissioner spolce out of the fullness of his heart, d'hey reviewed 
their work for the past 50 years and found that though the Conlorence had approved 
70 acL.s, the states had adopted only a small portion of them. 

Like the mills of the gods which grind slowly but exceeding line, (hey liad 
turned out only a low acts ; but that was because of the inllnite i>ationce and Ifwing 
care that they had lavished upon those 70 brain children. They were proud of 
the moil who fathered their off.ypriiig, some of the most disLiiiguishod names in 
jurisprudence, such as Woodiovv Wilson, Louis D. Trandeis, James Barr Ames, 
Samuel Williston, William Draper Lewis and Ro&coa Pound. They were also proud 
of their successors who were carrying on in the high tradition — ^meii who gave freely 
of their time, effort and skill without compensation and without fanlare ; who 
only asked that the results of their labor be approved. 

Despite an era of brass and publicity, tliese men still believed in the Emersonian 
dictum of the mouse trap — tliat sonioliow or other the public would learn of their 
efforts to remove friction between states, to level trade barriers, to preserve the 
independence of states and yet make our dual system of state and federal govern- 
ment work more harmoniously ; in otlier words, to promote unity. I’resent day 
orators have just discovered the magic word ‘‘unity” but the Conference has been 
trying realistically to bring about unity during tlio last 00 years. 

They thought tiiat the public would learn that they Iiad no axo to grind, no special 
iutorcsL to serve wlien they met annually and drafted and redrafted tlicir acts, 
putting into their work the varied and accumulated experience gathered from 
Bench, Bar and Law School. Tliough tiiey claimed no perfection for tlieir acts, in- 
deed a comniiLtee was at work trying to eliminate such acts that had become out- 
moded, yet they felt that their acts represented the sound work of patient disinter- 
ested public servants who worked in a judicial climate and would comiiai'o most 
favorably witli the results that flowed from the average Slate Legislature which was 
hurried, hara.ssed and pressured. Yes, they could look with pardonable pride upon 
the work of their hands and say — ^it was good 1 But alas, they .were mistaken I 
The public was hardly aware of their existence. In the sliuhle and turmoil of 
present complex life they had been overlooked. Bar, business and Lraclo associations 
who all stood to profit from their work knew little of the effort whleli wont into 
it, and used the results even less. From that discussion there clearly emei'ged the 
conclusion that their product was good but that their method of dlstrlbutiwi was 
had — that they were poor salesmen. The problem was to move the luerchaudise 
from the shelves and place it where it belonged — on the statute books. f-Iow? 
They first turned to the Council of State Governments, their support was sOiught 
and obtained. Tliey will cooperate in securing the enactment of the various acts. 
If this is done a great step will have been taken to secure that unity which, is 
essential In this vast country of ours, operating as it does on a. federal and state 
basis. 

Let us not deceive ourselves. The public is becoming aware of the Ballcanlzation 
of onr states, of the existence of trade barrier's. Any force that will make trade 
and commerce flow more smoothly between states, that will roeonoile the jealousies 
and parochialism of the states, that will preserve the balance between federal and 
state governments; Is a force making for unity. . . . 

2. See also Kleps, ‘‘Uniformity v. Uniform Legislation: Conditloiral Sale of 
Fixtures,” 34 Oorn.L.Q. 394 (1939) ; Ferkins, “Uniformity in Unifoi-m Legislation," 

• 6 Iowa L.Rev. 1 (1920). 

3. See also Faught, “Fifty Years of Progress in Drafting and Enacting Uni- 
form State Laws,” 12 Penn.B.A.Q. 97 (1941) ; Thompsoir, “Growth of Uniform Laws,” 
5 Lawyer 13 (1941) ; Lawther, “Uniform Slate Laws,” 18 Tex.L.Eev. 430 (1940), 
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4. Soo Uio lollowing rocommcudaliouK by Uio New York Law Ilcvisioii CoiiunlH- 
Rkm (hat llnirorm Acts or parts of tbom, be iidopteil with eortain adaptations and 
modilications: 

(1) Ite^xilation of Transfer of Oorpoi-ale Socnri(ies, N.T.Les.Iloc. (IfXiT) No. 05 (I), 
7-10. (1037) Hep.ltee. & St.Law Rov.Goiiiin. 135-138. 

(2) A Uniform Criminal E.\;triHUtion Act, N.Y.TiCg.Doc. (1030) No. 05 (a) 13-18. 
(1030) Ilcp.Rec.& St.Law Rov.Coinm. 30-44. 

(3) Risk of Ix)ss in Executory ContracLs for the Sale of Real Property, N.T. 
Lcg.Doc. (1930) No. 66 (M), 508. (1930) Rep.Roc.& St.N.Y.Law Bev.Conim, 759-702. 


SUTHERLAND v. MEAD 

Supreme Court of New York, Appellate Division, 1903, 

80 App.Div. 103, 80 N.Y.S. 504. 

Hatch, J. This action was brought to recover upon a promissory 
note matJe by the defendant Deshong, upon which the appellants 
were accommodation indorsers. It appeared upon the hearing of 
the motion that the defendant Palleske was indebted to the appel- 
lants upon a promissory note for the sum of $1,000; that as such 
note was about falling due, and on the 15th day of April, 1902, Pal- 
leske requested the appellants to accept in payment of such note the 
promissory note executed by Deshong, set forth in the complaint 
in the action; that they refused so to accept the same unless Pal- 
leske could procure it to be discounted, and would deliver the pro- 
ceeds thereof to the appellants, and for such purpose the appellants 
indorsed said note in their firm name, and the defendant Palleske 
took the same, and agreed to return the proceeds thereof to the ap- 
pellants. Instead of discounting the note, Palleske transferred the 
same to the plaintiff in the action, who paid thereon the sum of $150 
cash, and, as further consideration, took and held the same as col- 
lateral security for an indebtedness then due and owing by PaUeske 
to the plaintiff in a sum exceeding $3,000, the whole of which stiU 
remains due and unpaid. This action was brought by the plaintiff 
to enforce the note. . , . It is said . . . that the nego- 

tiable instrument law has changed the rule in respect to what con- 
stitutes consideration for a promissory note; it being claimed that a 
pre-existing indebtedness is a good consideration, and renders the 
holder thereof a holder for value of a note taken as security there- 
for, as against accommodation indorsers, even though the note has 
been fraudulently diverted from the purpose for which it was given, 
and the indorsers have received no value. Since 1822, when Codding- 
ton V. Bay, 20 Johns. 636, 11 Am.Dec, 342, was decided, it has been 
the settled law of this state that accommodation makers or indorsers 
of negotiable paper were not liable to a holder thereof, where the 
same had been fraudulently diverted from the purpose for which it 
was made, or the indorsement given, and the holder had received 
it solely as collateral security for an antecedent debt. . 

Whatever may have been the rule with respect to this question 
in other jurisdictions, it has been the law of this state, uniformly en- 
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forced during this period of time, and still is the law, unless the 
negotiable instrument law has changed the same. Section 51 of such 
act provides: 

“Value is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing debt constitutes value; and is deemed 
such whether the instrument is payable on demand or at a future 
time.” 

Standing alone, this provision has not changed the existing law. 
It was always the law of this state that a consideration sufficient to 
support a simple contract constituted a good consideration for the 
instrument. This declaration, therefore, upon this subject, added 
nothing whatever to the law as it existed and had existed from time 
immemorial. So, also, an antecedent or pre-existing debt constituted 
value, and was sufficient in consideration of an instrument, either 
negotiable or otherwise, as between the parties thereto. Moreover, 
it was always the law that the actual payment and discharge of a 
pre-existing debt constituted the same a valuable consideration for 
the transfer of commercial paper, and shut off prior equities existing 
against it. Such was the rule announced in Coddington v. Bay, supra, 
and has since been enforced by the courts of this state. There is noth- 
ing contained in this enactment, therefore, which has changed the 
rule of law respecting the consideration of commercial paper, as it 
had previously existed; and the language of the statute is quite in- 
sufficient to annul the rule which has obtained with respect to the 
fraudulent diversion of commercial paper, as against accommodation 
indorsers thereon. Such rule, therefore, cannot be considered as 
changed, imless it be by virtue of the other provisions of the statute, 
showing that such defense is cut off, and indicating a clear intent to 
change the rule. 

Section 52 of the negotiable instruments law defines what consti- 
tutes a holder for value: 

“Where value has at any time been given for the instrument, the 
holder is deemed a holder for value in respect to aU parties who be- 
came such prior to that time.” 

And by section 55 an accommodation party is made liable on the 
instrument to a holder for value, although such holder at the time 
of taking the instrument knew him to be only an accommodation 
party. Section 91 defines a holder in due course to be a person who 
has taken the instrument under the following conditions: 

“(1) That it is complete and regular upon its face; (2) that he 
became the holder of it before it was overdue, and without notice that 
it had been previously dishonored, if such was the fact; (3) that he 
took it in good faith and for value; (4) that at the time it was nego- 
tiated to him he had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it.” 

Section 94 defines when the title is defective in the person who has 
negotiated the instrument as follows: 
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“When he obtained the instrument, or any signature thereto, by 
fraud, duress or force and fear, or other unlawful means, or for an 
illegal consideration, or when he negotiates it in breach of faith, or 
under such circumstances as amount to a fraud.” 

Section 95 provides that the holder must have “actual knowledge 
of the infirmity or defect, or knowledge of such facts that his action 
in taking the instrument amounted to bad faith.” By section 96 the 
rights of a holder in due course are defined to be: 

“A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior par- 
ties among themselves, and may enforce payment of tlie instrument 
for the full amount thereof against all parties liable thereon.” 

By section 98 it is provided: 

“Every holder is deemed prima facie to be a holder in due course; 
but when it is shovra that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person imder whom he claims acquired the title as 
a holder in due course.” 

It is evident from these provisions that the Legislature did not in- 
tend to wipe out the defenses to a promissory note where the same 
had been procured from the maker by fraud, or where the indorse- 
ment has been given for a specific purpose, and a fraudulent diversion 
of the paper has been had. If the holder took the same with notice 
of such facts of circumstances as charged him with notice, or if he 
parted with no value, it constitutes a good defense to such note. As 
the definition of value for a promissory note has not added anything 
to the law upon that subject beyond such as was previously recog- 
nized, we ought not to conclude that the Legislature intended to 
change the rule with respect thereto, nor to permit frauds to be per- 
petrated thereunder. When the Legislature defines a defective title, 
it states in express terms that a fraudulent diversion is such. All of 
these sections can be harmonized, in their entirety, without any 
subtle refinement of reasoning, by construing section 51 to mean 
that, to constitute an antecedent or pre-existing debt a valuable con- 
sideration in support of a promissory note that has been fraudulently 
diverted, as valid in the hands of a bona fide holder, the latter must 
have canceled, and, in legal effect, paid and discharged, the ante- 
cedent or pre-existing debt. By still holding the debt, he in fact parts 
with no value. It was not intended thereby that where a debt con- 
tinued to remain in existence, and enforceable as such, and the note 
is taken as collateral security for its payment, such debt, undis- 
charged, constitutes a valuable consideration, or the holder of the 
note one in due course, as against the accommodation maker or in- 
dorser who has been defrauded by the negotiation of the instrument. 
We are not to impute to the Legislature an intent to change a rule 
of law which has existed in uniform course of enforcement for over 
three-quarters of a century, without a clear and unequivocal expres- 
sion so to do. The rules of law which have been laid down in Eng- 
land, covering such question, or the reasons assigned for a different 
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rule in other jurisdictions in this country, do not fui’nish controlling 
reasons for changing the law of this state so as to bring it into har- 
mony with such views, in face of the fact that in the commercial cen- 
ter of this country these rules have been applied for this length of 
time without damage to business interests or harm to commercial 
usages, and during its operation a period of commercial activity and 
prosperity has existed, heretofore unknown in the world’s history. 
We may take judicial notice that the commission appointed to revise 
and codify the statutes was created, in the main, to codify existing 
laws, and not make new rules; and certainly it was never intended 
that settled usages in respect of commercial paper, founded upon deci- 
sions covering a period of 80 years, and uniform in application, should 
be overthrown in the construction of ambiguous and obscure expres- 
sions used by such body. The harmony of these provisions of the 
statute is in no measure disturbed by a construction which causes 
them to read that an antecedent and pre-existing debt must be paid 
and discharged, in order to constitute the holder of commercial paper, 
which has been fraudulently diverted, a bona fide holder, and, as 
such, capable of enforcing the same as against the accommodation 
maker or indorser. Merely taking such paper as collateral security 
for the payment of a pre-existing or antecedent debt does not consti- 
tute such debt value, within the meaning of this statute. This mat- 
ter does not seem to have been the subject of discussion, beyond that 
had at Special Term in the case of Brewster v. Shrader, 26 Misc. 480, 
57 N-Y.S. 606, where a different rule was laid down. The authority 
cited therefor in the opinion is contained in the reviser’s note by the 
author of the law, in which it is stated that section 51 was designed 
to change the rule in Coddington v. Bay, supra, and the opinion 
of James W. Eaton, Esq., instructor upon the law of bills and notes 
in the Albany Law School, wherein he says, in his published edi- 
tion of the negotiable instruments law, in referring to section 51, “It 
is to be inferred that the above statute extends the New York rule 
to include instruments given merely as collatereil security.” We are 
not disposed to adopt this construction of the law. Settled principles 
ought not to be overturned by imputing a legislative intent where 
the language upon which it is based is equivocal in expression, and 
when the language used which it is claimed changes the rule may 
be naturally harmonized with the decisions of the courts, which have 
settled the law plainly and conclusively, and with respect to which 
commercial dealings have been governed in this state for over 80 
years. . 

If these views be correct, it follows that the order should be re- 
versed. 


NOTE 

The principal case does not represent the present attitude of the New Tori 
courts toward the Uniform Nogotiable Act. See McKinney, Statutes, Bk, 37, § ei 
p. 83. In Kelso & Go. v. BUis, 224 N.X 528, 121 N.B. 304 (1918), the court speaks 
of “the habit of bench and bar to look to cases ratber than statutes lor principles of 
commercial law until attention is shaiply directed to the extent to which the move- 
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luoiit I’or iiuifoniiiLy of laws thiougli legislation lias boon suceosslul In New Yoik 
and many odior states”. 

For othci oxiiiniilob of the teiulency to treat nnlforin acta as ineioly fU'claiatoi-y 
of tlie connuon law of tlie state or to ignoie them, sec Fariington v Fleming Com- 
mission Co, !)t Neb 108, 142 N W. 207 (1013), MeLuiu and Norvet v. Torkelsoii, 197 
Iowa 202, 174. N.W. 42 (1019). 


UNION TRUST CO. V. McGINTY 

Supreme Judicial Court of Massacliusetts, 1012. 

212 Mass 205, 98 N.E. 670, Ann Cas 1913C, 525. 

Rugg, C. J. The single question presented in this case is whether 
the accommodation maker of a promissory note is discharged, if the 
holder, knowing that the note was made for the accommodation of 
the payee and indorser, by agreement with the indorser upon a valu- 
able consideration, without the maker’s consent, extends the time of 
payment. 

Before the enactment of the Negotiable Instruments Act (St.l898, 
c. 533; R.L. c. 73, §§ 18-212) one who made a promissory note for 
the accommodation of another was as between the parties a surety. 
The holder, who had knowledge of the true relation of the parties, was 
bound to act toward such accommodation maker as toward a surety 
in order to preserve his rights against him. Under such circumstances 
an extension of time to the person ultimately liable, without the con- 
sent of the surety, that is the accommodation maker, released the lat- 
ter. Guild V. Butler, 127 Mass. 386, and cases cited at page 389; Jen- 
nings V. Moore, 189 Mass. 197, 75 N.E. 214. The precise point is 
whether this rule of law has been changed by the Negotiable Instru- 
ments Act. 

It is matter of common knowledge that the Negotiable Instruments 
Act was drafted for the purpose of codifying the law upon the subject 
of negotiable instruments and making it uniform throughout the coun- 
try through adoption by the Legislatures of the several states and by 
the Congress of the United States. The design was to obliterate state 
lines as to the law governing instrumentalities so vital to the conduct 
of interstate commerce as promissory notes and bills of exchange, to 
remove the confusion or uncertainty which might arise from conflict 
of statutes or judicial decisions amongst the several states, and to make 
plain, certain and general the controlling rules of law. Diversity was 
to be moulded in uniformity. This act in substance has been adopted 
by many states. While it does not cover the whole field of negotiable 
instrument law, it is decisive as to all matters comprehended within 
its terms. It ought to be interpreted in such a way as to give effect 
to the beneficent design of the Legislature in passing an act for the 
promotion of harmony upon an important branch of the law. Simplic- 
ity and clearness are ends especially to be sought. The language of 
the act is to be construed with reference to the object to he attained. 
Its words are to be given their natural and common meaning, and the 
prevailing principles of statutory interpreiation are to he employed. 
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Care should be taken to adhere as closely as possible to the obvious 
meaning of the act, without resort to that which had theretofore b^n 
the law of this commonwealth, unless necessary to dissolve obscrurity 
or doubt, especially in instances where there was a difference in the 
law in the different states. Approaching the act from this point of 
view, it is apparent that no relation of principal and surets^ is estab- 
lished or contemplated by any of its sections. It determines the lia- 
bility of the various parties to the negotiable instrument on the basis 
of that which is written on the paper. The obligation of all makers, 
whether for accommodation or otherwise is to pay to the holder for 
value according to the terms of the bill or note. Their obligation is 
primary and absolute. Sections 77 and 208. The act makes no pro- 
vision for the proof of another and different relation than that ex- 
pressly undertaken and defined by the tenor of the instrument signed. 
The fact that one is an accommodation maker gives rise to a duty no 
less or greater or different to the holder for value than that imposed 
upon a maker who received value. This is expressly provided by the 
act, even though such holder knew at the time of making that the 
maker was an accommodation maker. Section 46. The act further 
provides in definite terms that the instrument and hence one prima- 
rily liable is discharged in one of five different ways (section 136) ; 
that is, by payment by the principal debtor, or by the party accom- 
modated, by cancellation, by any other act which would discharge a 
simple contract, and by the principal debtor becoming the owner at or 
after maturity. There is no mention here of a discharge of an accom- 
modation party by extension of time. But among the ways in which 
a party secondarily liable may be discharged is (section 137) an agree- 
ment by the holder to extend the time of payment or to postpone his 
right to enforce the instrument “unl^s made with the assent of the 
party secondarily liable or unless the right of recourse against such 
party is expressly reserved.” Whatever force might attach to the 
enumeration of ways in which the instrument and consequently par- 
ties primarily liable might be discharged, if this provision stood alone, 
the inference arising from the omission of extension of time from such 
enumeration and its inclusion among the ways in which persons sec- 
ondarily liable may be discharged is almost irresistible that the Legis- 
lature did not intend that persons primarily liable should be discharged 
in that manner. Tliese two sections standing side by side, both dealing 
with the subject of discharge of liabilities of parties, the one mention- 
ing, the other not mentioning, extension of time by the holder as a 
means of working discharge of liability, cannot be treated as acciden- 
tal or without significance. It is strong proof of a legislative purpose 
to change the pre-existing law of the commonwealth. These consid- 
erations outweigh the argument adduced from the fact that the “in- 
strument” rather than “parties primarily liable" is the language used 
in section 136 and from the phrase of clause 4 to the effect that the 
instrument may be discharged "by any other act which will discharge 
a simple contract.” The act establishes a liability on the part of an 
accommodation maker, which is not affected by an extension of time 
given by the holder to any other party to the note, even though as 
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between such party and the accommodation maker a different relation 
may .subsist in fact from that appearing on the face of the paper. 
The result is to render somewhat more rigid the rights of the parties 
as sot forth in the written instrument, and so far as the holder is con- 
cerned to establish liability to him upon a firm basis, not easily shaken 
by parol evidence. 

This appears to be the view taken without exception by the courts 
of other jurisdictions which have considered the point. In the inter- 
pretation of a statute widely adopted by the states to the end of se- 
curing unifonnity in a department of commercial law, wc should be 
inclined to give great weight to harmonious decisions of courts of 
other states, even if we were less clear than we are in this instance 
as to the soundness of our own conclusion, [Citing cases.] 

Exceptions overruled. 


NOTES 

1. In Commercial Nat. Bank v. Caual-Louisiann Bank & Trnst Co., 230 U.R 

.^20, 30 S.Ct. 194, 60 L.Ed. 417, Ann.Cas.l917E, 2.''* (1035). Hughes J., said: “II, u. 
iiDiiai'Giit that if those uniform acts are cou-struod in the .‘.cverfii statcB adoptiiiy 
them according to foi-mor local views upon analogous sulijocLs, we sliall miss tlu' 
desired uniformity, and wo shall erect upon the foundation of unifonn lauguagi' 
soparnto legal structuros .as distinct as wore the former varying laws. It was (o 
iirovcnt UiiH result tliat tlie unilonii warehouse rccoiiits act exiu-cssly provides 
(§ 07): ‘This act shall be so interpreted and construed as to cfroctuato its general 
purpose to inalco uniform the law of those states which enact it.’ This rule of con- 
struction rocinires that in order to accomplish the lionelicont object of unifying, 
so far as this is possible imdor our dual system, the commercial law of the counlvy, 
tliore should be taken into consideration the fundamental purpose of tlie nnlform 
ad, and that it should not ho regarded merely as an offshoot of locfil law. . . , 

We think that the principle of the unifonn act should have recognition to the ex- 
clusion of any inconsistent doctrine which may have previously obtained in any 
of the states enacting it. . . . ” 

2. See Beutel, “The Necessity of a New Technique of Interpreting the N. I. B,” 
6 Tulane L.Eev. (1031). 

3. See Baltimore & O. K. Co. v. First Nat. Bank, 102 Va. 753, 47 S.B. 837 (1904) ; 
and Wettlaufer v. Baxter, 137 Ky. 362, 125 S.W. 741 (1910). In the latter case tlie 
issue was whether a note which had not been made payable to “order” or to “bearer” 
was negotiable. The court held that it was not, saying: “The negotiable instrument 
act is not a new law. It is with few exceptions merely the codification of old laws 
that were in force and effect by virtue of judicial pronouncement or legislative en- 
actment, and generally unifonn. In many of the states, including our own, there 
was very little statutory law on the subject of bills and notes pi-evious to the passage 
of this act. Some of these statutes were not unifonn, nor indeed were the opinions 
of the courts altogether in harmony. Ajid so, to remove the confusion and un- 
certainty that was caused in commercial affairs by the lack of uniformity in legis- 
lative enactments and harmony in judicial opinions, a committee of gentlemen 
learned in the commercial law prepared the negotiable instrument act, not with a 
view of making any radical changes in the law as generally understood and ad- 
ministered, but to remove the doubt as well as conflict that had in some instances 
come into existence from difference in statutory laws as well as court opinions. 
The result of their labors was the present Act, which has become the law in a large 

Reab & MagDonaud TJ.O.B.Ijeg.— 30 
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majority of tlie states. And looking to the intention of the law and (ho pin'iiose of 
its iircpai-ation and onaclinent; if thero Is douUt about tiio inoaiiing of any of its 
liroviaLons, and that doubt can be solved, by a veCercueo to (he law mcrcliant as it 
was heretofore administered, tliis law should be looked to, and tlie act if prae~ 
ticahle given snclo a con.struction as will miiko it hai'inoniae with the general prin- 
ciples of commercial law in force before its enactiuent.” But cf. Holliday State 
Bank V, Hoffman, So Kan. 71, 110 P. 239 (1911), in which a nolo containing a 
promise to furnish additional security if the original security depreciated in viduo 
was held nonnegotiable. Tlie court said; “The adoption in recent years of the 
Negotiable Instruments Haw by so many of the states was in response to the 
general desire for uniformity in respect to eominereial paiier. The application, how- 
ever, by the courts of legal principles to paitienlar facts has not reached scientific 
exactness, and never will. It is hardly to be expected, therefore, that the courts of 
the different .states which have adopted the act 'will always agree in the construc- 
tion and application of its provisions. Actual uniformity in the law of negotiable 
instruments will remain a dream more or less Iridescent ; substantial uniformity 
Is all that can he hoped for. The conclusions we have reached with respect to the 
Instrument in question are in harmony with the fonner decisions of this court and 
accord with our view of the proper construction to be given to the language of the 
statute.” 


ROGER SHERMAN HOAR, UNIFORMITY OF 
UNIFORM LAWS 

28 Marq.L.Rev. 32 (1944). 

A recent amendment of section 11 of the Uniform Conditional Sales 
Act, Sec. 122,11 of the Wisconsin Statutes, by the Legislature, for the 
apparent purpose of destroying its uniformity, has run counter to tho 
judicial principle of uniformity of uniform laws, and hence may have 
failed to achieve non-uniformity. 

The principle of uniformity is stated as follows in a very recent 
opinion of the U. S. Circuit (flourt of Appeals of the Seventh Circuit, 
which Circuit embraces Wisconsin: 

“In the interpretation of . . . uniform laws, the decisions of 

other jurisdictions on such points as have not been decided by the 
courts of the fonim, are not merely persuasive, but are as binding as 
would be a decision of the highest court of the forum.” 

So important do the Courts consider this principle of uniformity, 
that it has even been applied to restore to uniformity a section of uni- 
form law which had been mutilated by a legislature. 

An example of this occurred in Arizona. Under the authority of 
Chap. 35 of the Session Laws of 1925, the statutes of that State were 
codified, and the codifiers unfortunately made no distinction between 
uniform laws and non-uniform laws in their attempts at “improving” 
the language. Sec. 5 of the Uniform Conditional Sales Act provided 
that a contract of conditional sale is void as against rights of certain 
third parties which attach before the contract is filed, but that filing 
within ten days after making the sale shall relate back as to inter- 
vening rights. The revisers either wholly misinterpreted this ten-day 
proviso or thought that an idea of their own was better. At any rate, 

Reap & MacDonax-d tJ.O.B.IiBa. 
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they changed it to read that the contract would be void as to all per- 
sons except the buyer, unless filed within the ton days. 

The first necessity for judicially interpreting this change arose in a 
suit in Kansas, rather than in Arizona. A conditional sale contract of 
an automobilo sold in Arizona had been filed in the proper county of 
Arizona, but not until fourteen days after the sale. The car was then 
illegally sold by the conditional vendee outside Arizona, and eventually 
found its way into Kansas, in the hands of a person from whom an 
assignee of the original vendor sought to replevy it. 

The Supreme Court of Kansas applied the principle of uniformity 
to the Arizona law, in spite of its perfectly clear and categorical non- 
uniform language, held that the filing had been timely, and awarded 
the car to the plaintiff. 

The same question later came up in another suit, this time in Ari- 
zona itself. The Supreme Court of Arizona cited the above Kansas 
opinion, quoting the syllabus thereof as follows: 

“Notwithstanding statute making conditional sale void as to others 
than buyer if not recorded within ten days, belated recording protects 
rights of holder as against one acquiring interest after recordation.” 

The Arizona Court then purported to find an ambiguity in the 
amended section, and hence an opportunity to construe the section in 
the interests of uniformity, instead of cutting the Gordian knot as the 
Kansas Court had done. 

The effect of the Castenada case is considerably weakened by the 
fact that the Arizona revisers did such a poor job that the Supreme 
Court of Arizona has repeatedly felt called upon to restore the original 
meaning of the statutes, even as to non-uniform laws. However, I be- 
lieve that these cases can be distinguished in two respects; (1) the 
Castenada opinion expressly mentioned and relied upon the doctrine 
of uniformity; (2) in all the cases the Court asserted that a claarly 
intended change would stand, and that they would revert to the orig- 
inal meaning only in event of ambiguity, and yet in the Castenada case 
the pressure of the doctrine of uniformity caused the Court to call 
ambiguous an instance of clear change. . . 


FREDERICK W. WHITESIDE, Jr., EFFECT OF ADOPTION 
OF THE UNIFORM SALES ACT UPON 
ARKANSAS LAW 

1 Ark.n.Eev. 122-124, 128, 131-134, 137-140 (1047). 

The Uniform Sales Act became effective in Arkansas nearly six 
years ago.^ On only one occasion has the Arkansas Supreme Court 
made reference to the Act. The case, decided in 1946, was Hydrotex 
Industries v. Floyd,* in which the seller sued for the price of some 


1 Act No. 42S, 1941, approved March 31, 1841. 
s 209 Ark. 7S1, 192 S.W.2a 759 (1946). 
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roofing supplied to the buyer, and the buyer counter-claimed for dam- 
ages on the ground that the roofing was unfit for the purpose for 
which it was sold. The seller’s attorney contended that the clause of 
the Uniform Sales Act, providing for the implication of the warranty 
of fitness, was unconstitutional as an impairment of the obligation of 
the contract sued upon. The Court disposed of this contention by 
pointing out that the warranty of fitness for purpose in the particular 
case could just as well be implied at common law as under the Sales 
Act. The Court added, however, that it Icnew of no case in any juris- 
diction holding any provision of the Uniform Sales Act unconstitu- 
tional and referred to a Michigan case ® as holding that the Act did 
not interfere with the right to contract. 

One might wonder why the Act has thus far been referred to so 
infrequently by the highest court, since in most states adopting the 
Act, especially the larger commercial states like New York, courts 
have cited provisions of the Act much more frequently. One expla- 
nation might be simply the habit of lawyers of looking to common law 
principles. In support of such an explanation it is interesting to note 
that in several other recent cases the Court applied general principles 
of the law of sales, recognized in the Sales Act and at common law 
alike, without express reference to the applicable sections of the Act. 
Of course, should counsel fail to call the Court’s attention to an appli- 
cable provision of the Act, the Court might see no occasion to refer 
to the provision in its opinion. A somewhat different avenue of con- 
jecture suggests that lack of litigation concerning various provisions 
of the Act does not necessarily point to its lack of usefulness. On the 
contrary, in many instances reference to a definite and clear provi- 
sion in the statute (really a codification and clarification of existing, 
though sometimes rather vague and uncertain, principles already de- 
veloped by the courts) might conceivably have avoided litigation, or, 
perhaps, needless appeal to the highest court from an unfavorable de- 
termination below, . , . 


NOTH 

Mmn.Stal.1945, § 645.22, reads: “Uaws uniform -with those ol other states shall 
be interpreted and constnred to effect their general purpose to malte uniform the 
laws of those states which enact them.” 


3 Kirby v. Glhson Refrigerator Co., 274 Mich. 395, 264 N.W. 840 (1936). 
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SECTION 8. INTERSTATE COMPACTS 

RICHARD HARTSHORNE, INTER-GOVERNMENTAL CO- 
OPERATION— THE WAY OUT 

2 U. oi New .Tersey L.Kev. 1 (1930). 

So77te Legal Aspects of Inter-Govermnental Cooperation . — ^There 
are few unique legal questions raised by the use of the methods of vol- 
untary administrative interaction and uniform reciprocal legislation. 
Plowever, due largely to the compact and contract clauses in the 
United States Constitution,’ many such points arise in the use of the 
compact method and such points seem largely unknown alike to the 
ordinary practitioner of the law and the student of political economy. 

Since the foundation of this country there have been some eighty- 
six separate interstate compacts negotiated. Of these, sixty-eight 
were with express congressional consent, eighteen without such ex- 
press consent, of which note will be taken later. Of these compacts, 
thirty-seven dealt with interstate boundaries, the remainder with the 
control of navigation, conservation of natural resources, crime, taxa- 
tion, and certain other joint projects. 

It would unduly extend the length of this article to attempt to set 
forth all of the compacts entered into under all of the above topics. 
Moreover, this is unnecessary, since lists of such compacts have been 
set forth in the past in various publications.® But it may be helpful 
to allude to certain features in existing or proposed compacts, particu- 
larly as they affect, or may affect New Jersey.® In the first place the 
courts have repeatedly stated their views as to the great value of in- 
terstate compacts as a means for efl&cient governmental control. 
When, after ten years of litigation, the United States Supreme Court 
finally had before it the case brought by New York against New Jersey, 
as to the dumping of the Passaic Valley sewer output into New York 
Bay, that tribunal said that the problem was “One more likely to be 
wisely solved by cooperative study and by conference and mutual 
concession on the part of representatives of the states which are vi- 
tally interested, than by proceedings in any court however con- 
strued.” “ This view has been several times expressed in other cas^ 
before that court.^ From the practical standpoint, when it comes to 


7 United States Constitution, Article I, Section 10. 

8 Franltfnrter and Landis, The Compact Clause and the Constitution (1925) 34 
Yale L, J. 085 ; Report of Committee on Interstate Compacts, Proceeding’s of Na- 
tional Conference of Commissioners on Uniform State Laws (1021) 297 ; Ely, Oil 
Conservation Through Interstate Agreements (1933) 168. 

9 For reference purposes, a list of the compacts In -which New Jersey has par- 
ticipated is included as Appendix 1. 

10 New York v. New Jersey, 266 U.S. 206, dl'S.Ct. 492, 65 L.Ed. 937 (1021). 

11 Ifldd V. Alabama, 188 U.S. 730, 23 S.Ot. 402, 47 L.Ed. 669 (190,3) ; Washington 
Y. Oregon, 214 U.S. 205, 29 S.Ct. 631, 63 L.Ed. 969 (1909) ; Minnesota v, Wisconsin, 
252 U.S. 273, 40 S.Ot. 313, 64 L.Ed. 658 (1920). 

(F.n. 1 to 6 are omitted. Ed.) 
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carrying out a course of action, it should be quite evident that all that 
litigation can do is to have the court determine a set of principles. 
When it comes to action — ^the carrying out of principles — then the 
parties themselves must be guided; and not only an agreement in re- 
gard to the principles which are so to guide, but the setting up of an 
authority so to act, is the most efficient and practical means known. 
This may be done best by compact. 

In ascertaining the legal principles upon which interstate compacts 
are based, we must primarily revert to the provisions of the federal 
Constitution which permits them. It is there provided in Article 1, 
Section 10, clause 1, “No state shall enter into any treaty, alliance or 
confederation . . and in clause 3, “No state shall 'without 

the consent of Congress . . . enter into any agreement or com- 

pact with another state or 'with a foreign power.” We thus see that 
a treaty is forbidden, while a compact, with congressional consent, is 
permitted, in view of the settled doctrine that the states retain the 
residuum of power not otherwise covered by the Constitution. 

The distinction between a prohibited treaty and a permitted com- 
pact was well brought out in the leading case of Virginia v. Tennes- 
see,^* where the court had before it the validity of a compact between 
the two states as to their boundary line. It there said, that the pro- 
hibition against treaties, alliances and confederations was directed 
against “the formation of any confederations tending to the increase 
of political power in the states, which may encroach upon or interfere 
with the just supremacy of the United States.” ' Conversely “compacts 
not compromising the supremacy of the United States over the several 
states or the equality of the stat^ among themselves may be made 
with tlie consent of Congress.” Congress can, of course, grant or 
withhold its assent within its discretion, so that the federal govern- 
ment has the final word as to the effectuation of any true compact. 
Of course, there are decisions in certain state courts, which seem to in- 
dicate that under some circumstances the assent of Congress to a com- 
pact is unnecessary.^* But none of these cases reached the federal 
courts, and in those cases in the United States Supreme Court, where 
there is language indicating that such congressional consent is in cer- 
tain instances unnecessary, such language is pure dicta, made unnec- 
essary to the decision, by the fact that congressional consent actually 
existed by implication.*® In addition, in several of such cases, the facts 
apparently indicate that there was no real contract or agreement, but 
merely executive interaction between the states of a cooperative na- 


Virginia r. Tennessee, 148 U.S. 503, 13 S.Ot. 728, 37 L.Bd. 637 (1893). 

13 BandolpE, Suits between the States (1922) 22 Col.L.Eev. 364, 377. 

14 McHenry County v. Brady, 37 N.D. 69 ; Eailroad. Co. v. Eailroad, 14 Oa. 327 • 
Dofver r. Portsmouth Bridge, 17 N.H. 200; McKay v. New York, 82 Conn 73- 
Searsburg v. Woodford, 76 Vt. 370. 

15 Wharton r. Wise, 153 U.S. 155, 14 S.Ot. 783, 38 E.Ed. 669 (1894) ; Virainia v 

Tennessee, 148 U.S. 603, 13 S.Ot. 728, 37 U.Ed. 637 (1893) ; Stearns v Minnesota 
179 U.S. 223, 21 S.Gt. 73, 46 L.Bd. 162 (1900); Louisiana v. Texas, 178 US 1 20 
S,,Ofc. 251, 44 L.Bd. 347 (1900). , o 
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ture, without the creation of any binding obligation. In any event the 
doctrine, that even in a very limited class of cases congressional con- 
sent is unnecessary, is an extremely dangerous one, as it may per- 
chance invalidate a compact when otherwise fully negotiated. Finally, 
such a doctrine is to all intents and purposes of purely academic in- 
terest, because Congress has never refused, as yet, to ratify or assent 
to any compact proposed by the states. 

Ordinarily, the consent of Congress is given after the compact has 
itself been negotiated and ratified by the states, so that its terms may 
be known to the Congress before its cooperation is asked. However, 
there is apparently nothing in the language of the Constitution which 
prevents such consent being given in advance, and such consent has 
been so given by the Congress on more than one occasion. Note to 
this effect the Crime Control Consent Act,^“ the Federal Forest Con- 
servation Consent, and the federal consent to interstate compacts deal- 
ing with boundaries and interstate criminal jurisdiction over boundary 
waters.^’’ It is peculiar that neither of these two latter acts have ever 
been taken advantage of by the states. 

However, such consent need not be express, but may be implied from 
federal action in other respects. Such was held to be the case in the 
decision of Virginia v. Tennessee, “ where previous congressional ac- 
tion, creating federal district courts and setting up post offices in the 
disputed area, was held sufificient to show the intent of Congress to 
adopt the boundary line, as fixed by the compact between the two 
states, so that such compact had thus been validly assented to by Con- 
gress, even in the absence of any express federal legislative assent. To 
the same effect see the case of Wharton v. Wise,^“ as to the fisheries 
compact between Maryland and Virginia. 

Since, as seen above, ordinary legislation creating post offices and 
federal judicial districts, which does not expressly refer or consent to 
a compact, may by implication constitute a valid consent thereto; a 
fortiori, if ordinary legislation does directly refer to a compact, show- 
ing assent thereto, it should constitute a valid consent thereto. More- 
over, the Supreme Court has already held that this matter of congres- 
sional consent is not a mere matter of form, but is an act by the fed- 
eral government which is to be effective, if it is to be anything at 
all.®* If then, in order to make the compact between the states effec- 
tive, federal aid in the form of supporting legislation is deemed neces- 
sary, clearly such legislation will constitute a valid congressional con- 
sent to the compact. That federal legislative aid is valid in the en- 
forcement of state policies, has already been determined in a series of 


i«P,L. § 293, 73d Cong., 2d Sess. (1934); 18 U.S.C.A. 7, See. 420 (1934). 

■ nse U.S. Stat. at L. c. 186, See. 1, at 961; 43 U.S. Stat. at L. 1215; 36 U.S. 
Stat. at L. 88, 

18 Virginia t. Tennessee, supi-a note 12. 

19 Wtiarton v. Wise, supra note 16. 

ao Virginia v. West Virginia, 246 U.S. 565, 38 S.Ct. 400, 59 L.Ed. 1272 (1918). 
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cases, though it would not seem that the more federal power to con- 
sent to an interstate compact could add to the federal legislative power 
on a subject-matter otherwise outside congressional jurisdiction. 

A compact between the states is a contract, the obligation of which 
the states are forbidden by the Constitution to impair.-'- While the 
decision on this point was mere dicta, such was the very basis of the 
holdings in the series of cases between Virginia and West Virginia, re- 
quiring West Virginia to pay its proportion of the debts of the State 
of Virginia, as they originally stood, in accordance with the compact 
between the two states.®^ The question, of course, arises, as to wheth- 
er or not the doctrine is applicable, that the police power is an im- 
plied term of any contract entered into by a state, and that, arguendo, 
tire later exertion of the police power by the state, contrary to the 
e.xpress terms of the interstate compact, would not be an impairment 
of its obligations, but merely the enforcement of such implied terrn.®'^ 
But all of these cases, as to the later exertion by a state of its police 
power, in apparent contradiction of the express terms of its contract, 
have been cases where such power was exerted, as to one who was 
subject to such police power, such as a resident of the state. It would 
hardly seem that a state’s police power could apply to another state 
or to the United States, both of which are outside its jurisdiction. As 
to such other sovereignties, the police power of a state does not exist 
as a sovereign power, but as an ordinary power, such as that which 
one individual has in dealing with another. As to such powers, con- 
tractual obligations are binding. Moreover, the status of a stale in 
regard to the fact that its compacts apply both internally and extei'- 
naUy, would seem quite comparable to the status of the federal gov- 
ernment in regard to the binding effect of its treaties with a foreign 
power. While as a matter of national law, the federal government can 
change its mind at its own volition, as a matter of international law, 
it is bound to live up to its treaty obligations with another power, and 
may be held responsible therefor, whether by warlike or peaceful 
means.®® But, if a state impairs the obligation of an interstate com- 
pact, any action of such state accordingly, even within the state itself, 
would doubtless be held unconstitutional and void as in contravention 
of the contract clause. 

Moreover, an interstate compact would seem to be binding, not only 
upon the states party thereto, but also upon parties whose rights are 


21 Wilson Act, 26 U.S. Stat, at L. 313; In re Rahrer, 140 U.S. 545 11 set 865 
35 L.E<;1. 572 {1890) ; WeI)b-Kenyon Act, 37 U.S. Stat. at L. 690 ; Clark Distilling 
Co. y. Western Maryland Ry. Co., 242 U.S. 311, 37 S.Ct. ISO, 61 L.Bd 320 L R A 
1917B, 1218, Ann.Ca&lOlTB, 845 (lOlT) 

Federal Constitution, Article 1, Section 10, clause 1 ; Wharton v. Wise suora 
note 15. 1 


23 See 206 U.S. 290, 27 S.Ct. 732, 51 LEd. 1068 (1907); 220 U S. 1, 31 S Ct 330 
55 L.Ed, 353 (1911); 241 U.S. 531, 36 S.Ct. 719, 60 L.Bd, 1147 (1016) ■ 11 Wallace 
30 (U.S. 1870) ; see also Chesapeake & Ohio Canal Co. y. B. & O, Ry ’ Co 4 GUI & 
J. (Maryland) 1. 


24 Stone V. Mississippi, 101 U.S. 814, 26 L.Ed. 1079 (1880). 

25 Head Money Cases, 112 U.S 580, 5 S.Ct. 247, 28 L.Ed. 708 (1884), 
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subject thereto. For instance, when Virginia and Pennsylvania en- 
tered into a compact as to their boundary line, the fixing of such 
boundary lino affected the title to certain private lands. The United 
States Supreme Court held that such compact was binding in regard 
to such title."® However, this question as to the binding effect of such 
compact on the party states seems almost academic. For no compact 
will be wisely effectuated in the future without inserting terms pro- 
viding for its continuance in effect for a fixed period of time, subject 
to an intermediate right of withdrawal by either party on due notice. 

Finally, the right of one state, with congressional consent, to grant 
to another, jurisdiction, either civil or criminal, and either for the pur- 
poses of serving process or otherwise, within the territory of the first 
state, has been repeatedly adjudicated upon and upheld. Such has 
been the effect of the decisions of the courts as to the early compact 
in 1833 between New York and New Jersey as to the Hudson River 
boundary line,®’ and has also been held by the United States Supreme 
Court and a series of western state courts as to compacts concerning 
such boundary waters.®® 


THE STATES COOPERATE 

Foreword to Tho Handbook on Interstate Crime Control, prepared by the 
Interstate Coinniission on Crime (lOlii), 

More than three-fourths of our states have recently established an 
improved method of protecting their citizens from crime. This hand- 
book presents that method. 

The Interstate Commission on Crime was established on October 
12, 1935. On that date, in Trenton, N. J., officially appointed repre- 
sentatives of the states and the federal government met together at 
the Interstate Conference on Crime. The purpose of the conference 
was to discuss ways and means of overcoming loopholes in the crim- 
inal laws which worked to the advantage of the criminal and against 
the interests of society. The existence of many of these loopholes in 
our law-enforcement structure had been brought out at the Attorney 
General’s Conference on Crime held in Washington, D. C., in December 


Marlatt v. Silk, 11 Peters 1 (U.S. 1837). 

27 People V. Central R. R. Co. of N. J., 42 N.T. 203 (1870). 

28 Ferguson v. Ross, 126 N.Y. 459, 27 N.E. 954 (1891) ; Wharton v. Wise, supra 
note 15 ; Wedding v. Meyler, 192 U.S. 673. 24 S,Ct. 322, 48 L.Ed, 570, 66 U.R.A. 833 
(1904) ; Nielsen v. Oregon, 212 U.S. 315, 29 S Gt. 383, 53 L.Ed. 528 (1909) ; McGowan 
V. Columbia River Packers Ass’n, 245 U.S. 352, 38 S.Ct. 129, 62 L.Ed. 342 (1917 ) ; 
Miller V. McLaughlin, 281 U.S. 261, 50 S.Ct. 31, 74 L.Ed. 602 (1930) ; State v. Mul- 
len, 35 Iowa 199 (1872) ; State v. George, 60 Minn. 503, 63 N.W. 100 (1895) ; Roberts 
V. Fullerton, 117 Wis. 222, 93 N.W. 1111, 66 L.R.A. 963 (1903) ; Brown v. State, 109 
Aik. 373, 159 S.W. 1132 (1913) ; State v. Moyers, 155 Iowa 678, 136 N.W. 896, 41 
L.R.A.,N.S., 366 (1912) ; Lemore v. Commonwealth, 127 Ky. 480, 105 S.W. 930 (1007) ; 
State V. Cunningham, 102 Miss. 237, 69 So. 76, Ann.Cas.l914D, 182 (1912) ; State v. 
Kurtz, 317 Mo. 380, 295 S.W. 747 (1927) ; State v. Metcalf, 65 Mo. 681 (1896) ; State 
V. Seagreaves, 111 Mo.App. 363, 86 S.W. 926 (1905), See also Washington v. Oregon, 
214 U.S. 205, ,29 S.Ct. 631, 53 L.Ed. 969 (1909). 
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of 1934, at the call of Attorney General Homer Cummings, whose 
active interest in crime control has been notable. Immediate attention 
was first paid to that vast field which has been so aptly dubbed the 
“No-Man’s Land” of crime control, existing intermediate the iurisdic- 
tion of a single state and that of the federal government. Such is the 
case, for instance, in the extradition of defendants and the removal of 
witnesses from state to state, where the interests of two states are con- 
cerned, as distinguished from the interests of the federal government 
or of a single state. Similar is the situation regarding the control of 
firearms, where the acquisition of a pistol by a criminal in one state all 
too often results in its use in a holdup in another state. Both such 
separate anti-social acts are local, and thus under state, not federal, 
control, yet they cannot be controlled by a single state, as they occur 
in different jurisdictions. 

At this, the first Interstate Conference on Crime to be held in this 
country, the official delegates from the states and the federal govern- 
ment agreed to establish the Interstate Commission on Crime as an 
official organization, representative of aU forty-nine of the sovereign- 
ties. From that day to this everyone of the 48 states, as well as the 
Federal Government, has appointed its official representatives to serve 
on the Interstate Commission on Crime. These Commissioners serve 
without pay, the expenses of the Commission itself being borne solely 
by the states themselves. The federal government is actively repre- 
sented on this commission because of its interest in cooperative crime 
control, not only among the states themselves, but between the states . 
and the federal government. The point is, that the public cannot be 
properly protected from crime or other evils without the joint aid of 
all governmental agencies concerned, and, indeed, unless the interest 
and support is assured of the public itself. 

As the work of the Commission has proceeded, it has become in- 
creasingly apparent that there is a definite need for a reference book 
in the field of interstate crime control, which will have within its 
covers copies of the uniform laws drafted and recommended by the 
Commission, the regulations called for thereunder, the legal forms for 
their proper enforcement, and other similar basic sources of informa- 
tion for ready reference by the great number of officials engaged in 
the field of crime control. This handbook places in the hands of Feder- 
al, State, and local officials, and other interested parties, the material 
developed along the above lines during the past few years. . . 

Without the pioneer work done in the field of uniform crime legisla- 
tion by the National Conference of Commissioners on Uniform State 
Laws, this book could not have recorded all the advances made to date. 
The uniform commissioners drafted the original uniform extradition 
act, the uniform witnesses act, the uniform firearms act, and the uni- 
forih narcotic drug act. The acts on such subjects, as they appear in 
this book, are based on these original acts, but embody important 
changes made in the light of actual experience throughout the United 
States since their original drafting. The cooperation of the Cominis-' 
sioners on Uniform State Laws and tlieir generous attitude in accept- 1 
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ing amendments to their basic legislation is but further evidence of the 
unseltishness of their service to the public during the past forty years.. 

In this connection the Commission should publicly record its gi’ati- 
tude to the many law schools of the country with whoso aid the Com- 
mission was enabled to draft the legislation printed herein, to accord 
with present crime control conditions. Similarly there should be noted 
the aid afforded it along their respective lines by the advisory organi- 
zations to the Commission, which include the American Institute of 
Criminal Law and Criminology, American Judicature Society, Ameri- 
can Law Institute, American Prison Association, National Probation 
Association, The Osborne Association, Inc., and The Western Parole 
and Probation Conference. Further, particular credit should go to the 
American Legion, the American Bar Association, and the National 
Association of Attorneys General, not only for their endorsement of 
the Commission’s four-point program, but for their active aid in 
achieving the unique result of having the whole or part of this pro- 
gram enacted into law by more than half the states of the country 
within the short space of two years. . 

NOTES 

1. The Interstate Crime Oomiiiissloii prepared mortal acts on; (1) T’ro.sh Pnrsiiit, 
(A, Across state lines; and B, Across county and municii)al lines) ; (2) Extradition ; 
(li) lleudltion o£ Witnesses; (4) Interstate Parole and Probation; (5) Ari'csts ; 
((>) Plreanns; (7) Narcotic Drug's. They are nil set out, acconiijanlud by model 
forms, in tlio Handbook. The accompanying studies and annotations repay careful 
study by anyone desiring to draft an effective criminal law. 

2. The ‘T-Iandljook on Interstate Crime Control", prepared by the Interstate 
Commission on Crime (1042) at 68-59: 

THE- UNIFORM ENABLING ACT 

(Contains the exact wording of the Interstate Compact for Parolee and 
Probationer Supervision) 

An Act providing that the state of may enter into a compact with any of 

the United States for mutual helpfulness in relation to persons convicted of 
crime or offenses who may be on probation or parole. 

Be if enacted, eto.: 

Section 1. The governor of this state is hereby authorized and directed to 

execute a compact on behalf of the state of — - with any of the United States 

legally joining therein in the form substantially as follows; 

A Compact 

Entered into by and among the contracting states, signatories hereto, with the 
consent of the Congress of the United States of America, granted by an act entitled 
“All act granting the consent of Congress to any two or more states to enter into 
agreements or compacts for cooperative effort and mutual assistance in the pre- 
vention of crime and for other piirpioses.’’ 

The contracting states solemnly agree: 

(1) That it shall be competent for the duly constituted judicial and administra- 
tive authorities of a state party to this compact (heroin called “sending state”), 
to permit any person convicted of .an offense within such state and placed on pro- 



476 Types of Statuitss Cxi. 3 

baUoii or roleasod on parole to reside in any other state parly to tliis compaci, 
(herein colled "receiving state"), while on probation or parole, 11' 

(a) Such person is in fact a resident of or has his family residing within the 
receiving state and cun obtain employment there; 

(b) 'fhough not a resident of the receiving state and not having hia faniily 
residing there, the receiving state consents to such person being sent there. 

Before granting such permission, opportunity shall be granted to tlie receiving 
state to investigate the liome and prospective employment of such person. 

A resident of the receiving state, within the meaning of this section, is one who 
has been an actual inhabitant of such state continuously for more than one year 
prior to his coming to the sending state and has not resided witliin the sending 
state more than six continuous months immediately preceding the commission of 
the offense for which he has been convicted. 

(2) That each receiving state will assume the duties of visitation of and su- 
pervision over probationers or parolees of any sending state and in the exei-clse 
of those duties will be governed by the same standards that prevail for its own 
probationers and parolees. 

(.3) That duly accredited oflicei-s of a sending state may at all times enter a 
receiving state and there apprehend and retake any person on probation or parole. 
For that purpose no formalities will bo required other than establishing the author- 
ity of the otfleer and tire identity of the person to be retaken. All legal requirements 
to obtain extradition of fugitives from justice are hereby expressly waived on the 
part of states party hereto, as to such persons. The decision of the sending stale 
to retake a person on probation or parole shall be conclusive upon and not review- 
able within the receiving state: Provided, however, That If at the time when a 
state seeks to retake a probationer or parolee there should be ponding against him 
within the receiving state any criminal charge, or he should be suspected of having 
committed within such state a criminal offense, he shall not bo retaken without the 
consent of the receiving state until discharged from prosecution or from imprison- 
ment for such offense. 

(d) That the duly accredited officers of tlie sending state will be permitted to 
transport prisoners being retaken through any and all states parties to this compact, 
without interference. 

(3) That the governor of each state may designate an officer who, acting jointly 
with like officers of other contracting states, if and when appointed, shall promulgate 
such rules and regulations as may be deemed necessaiy to more effectively carry out 
the terms of this compact. 

(6) That this compact shall become operative immediately upon its execution by 
any state as between it and any other state or states so executing. When executed 
it shall have the full force and effect of law within such state, the form, of execution 
to he in accordance with the laws of the executing state. 

(7) That this compact shall continue in force and remain binding upon each 
executing state until renounced by it. The duties and obligations hereunder of a 
1 enouncing state shall continue as to parolees or probationers residing therein at 
the time of withdrawal until retaken or finally discharged by the sending state. 
Eenunciation of this compact shall be by the same authority which executed it, by 
.‘^ending six months’ notice in wi-lting of its intention to withdraw from the compact 
to the other state party hereto. 

Sec. 2. If any section, sentence, subdivision or clause of this act is for any 
reason held invalid or to be unconstitutional, such decision shall not affect the- 
validity of the remaining portions of this act. 
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Sue. 3. Whci'cas, an emoi-gwicy exists lor tiic iinniodiato taking effect of this 
net, (lie same .shall boe.ame offeeLivc immediately upon its pa.ssage. 

Sec. ‘1. This act may be cited as the Uniform Act for Out-of-State Parolee 
Supervision. 

3. The New York Sccretai’y of St.ate certified on Foliruary 6, 1947, that the 
States listed below become signatories to the Interstate Pai'ole Compact authorized 
by Correction Law, § 224, on the respective dates indicated. 


Alnbaum _ 



_ October 4, 1910 

Nebraska _ _ _ 

_ September 24, 

1937 

Arizoii.a _ 



. September 24, 1937 

New Hampshire 

_ September 17, 

1937 

Arkansas _ 

- 


. September 15, 1937 

New Jersey _ _ 

_ September 23, 

1937 

Calilornla - 



- - _ July 7, 1939 

New Mexico „ _ 

_ _ August 31, 

1937 

Colorado _ 



, , September 24, 1937 

New York _ _ 

_ Fobraary 16, 

1944 

ConiiGcticut 



. November 6, 1943 

North Dakota _ 

_ December 15, 

1941 

Delaware _ 



. September 17, 1937 

Ohio _ . _ _ 

_ Sepi ember 17, 

1937 

Florida _ . 

. . 


_ December 5, 1941 

Oklahoma _ _ 

_ _ _ May 22, 

1946 

Idalio _ _ 



_ December 4, 1941 

Oregon _ _ _ 

_ September 14, 

1937 

Illinois _ 

- 


. September 22, 19,37 

Pennsylvania 

_ September 21, 

1937 

Indiana _ 



. September 13, 1937 

Rhode Island _ 

_ September 24, 

1937 

Iowa _ ^ 

_ 


- _ August 26. 1937 

Tennessee _ _ _ 

_ _ _ .Tune 1, 

1939 

Kansas ^ 

. 


. September 15, 1937 

Utah _ _ _ - 

_ September 20, 

1937 

Louisiana 



. September 13, 1939 

Vermont _ _ _ 

_ September 13, 

1937 

Maine 


. 

. _ _ July 21, 1939 

Virginia _ _ _ 

_ September 22, 

1038 

Mai’ylund _ 



. September 24, 1937 

Washington _ _ 

_ September 10, 

1937 

MuB.sac‘huRctts 

« 

. September 23, 1937 

West Virginia - 

_ . - June 5, 

1939 

Michigan _ 



. September 14, 1937 

Wisconsin _ _ 

- . March 21, 

1940 

Minnesota 



, , September 24, 1937 

Wyoming . _ 

_ September 24, 

1037 

Montana _ 

m \ 


. September 14, 1937 





EX PARTE TENNER 

Supreme Court of California, 1942. 20 0al.2d 670, 128 P.2d 338. 

Edmonds, Justice. The question presented for decision by the peti- 
tioner’s application for a writ of habeas corpus concerns the constitu- 
tionality of the Uniform Act for Out-of-State Parolee Supervision. 
(Stats. 1937, p. 469; Deering’s Gen.Laws, 1937, Act 5783.) He is held 
by the respondent Chief of Police pursuant to the direction of the 
Board of Prison Terms and Paroles of the State of Washington as a 
convict whose parole has been revoked. 

It appears that after his conviction of a felony and sentence to serve 
five years in the Washington State Penitentiary, the petitioner was 
granted a parole, and, in connection therewith, permission to come to 
this State. Later, the Board of Prison Terms and Paroles revoked his 
parole and ordered that he be returned to the penitentiary. Following 
his arrest upon tlie order of this board, he filed in the Superior Court 
a petition for a writ of habeas corpus. Upon the denial of his petition, 
he applied to the United States Supreme Court for a writ of certiorari. 
That court denied the writ, but issued its order prohibiting the State 
of California from removing Tenner, or permitting him to be removed 
from the state, pending the filing by him of a petition for a writ of 
habeas corpus in this court and a determination of the issues presented 
by it. 
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The Constitution of the United States provides that, without its con- 
sent, no state shall enter into any agreement or compact with another 
state. (Art. 1, sec. 10) . Recognizing this constitutional prohibition, in 
1904, the Congress of the United States enacted a statute which reads 
as follows: “The consent of Congress is hereby given to any two or 
more States to enter into agreements or compacts for cooperative ef- 
fort and mutual assistance in the prevention of crime and in the en- 
forcement of their respective criminal laws and policies, and to estab- 
lish such agencies, joint or otherwise, as they may deem desirable for 
making effective such agreements and compacts.’’ (48 Stats. 909, 18 
U.S.C.A. sec. 420, 1941 Supp.) 

A majoiity of the states, including California and Washington, have 
enacted the Uniform Act for Out-of-State Parolee Supervision, supra. 


The petitioner contends that the compact authorized by these stat- 
utes is unconstitutional in that it is repugnant to the provisions of Ar- 
ticle rv, Section 2, clause 2 of the United States Constitution and to 
section 5278 of the Revised Statutes of the United States (IS U.S.C.A. 
see. 662) providing for the extradition of fugitives from justice. More 
specifically, the petitioner contends that extradition is the sole moans 
by which an alleged fugitive may be rendered up by one state to an- 
other. He also argues that the compact is contrary to the provisions 
of Article I, section 10, clause 3 of the Constitution of the United 
States providing that no state shall, without the consent of Congress, 
enter into any agreement or compact with another state, and, finally, 
that it deprives the petitioner of his liberty without due process oi 
law in violation of tlie Fourteenth Amendment to the United States 
Constitution. 

The respondent takes the position that the legislation under attack 
does not violate any constitutional provision. On the contrary, he jus- 
tifies the compact as one expressly authorized by the act of Congress 
relating to agreements between states (supra) . He also argues that 
the congressional act may be deemed a statute empowering the states 
to enter into mutual compacts for the interstate transportation of 
criminals in aid of the enforcement of their penal laws under the inter- 
state commerce clause of the Constitution. In addition, the respond- 
ent contends that the state has the right, under its police powers re- 
served by the Tenth Amendment to the United States Constitution, to 
exclude from its borders convicts and fugitives from justice. 

The administration of parole is an integral part of criminal justice, 
having as its object tire rehabilitation of those convicted of crime and 
the protection of the community. Unquestionably such rehabilitation 
of a parolee may often be facilitated by transferring him to another 
state, with new surroundings and better opportunities for employment. 
It is apparent, however, that the success of such out-of-state transfers 
requires adequate control and intelligent supervision of parolees dur- 
ing the period of their readjustment to civil life. And from the stand- 
point of the protection of society, there is sound reason for an agree- 
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mcnt between states that the authority over parolees should follow 
them across state lines. The knowledge on the part of the out-of- 
slate parolee that he may summarily be returned to prison for any 
violation of the rules which he has agreed to obey undoubtedly is an 
effective check upon any inclination to violate parole. 

The compact represents the social policy of both California and 
Washington in this regard. It is an agreement for cooperative effort 
and mutual assistance in the prevention of ci’ime and in the enforce- 
ment of tlie criminal laws of each state within the contemplation of the 
federal legislation and therefore does not violate the prohibition of 
the Constitution concerning compacts between states. 

Nor does the act of the respondent deprive the petitioner of his 
liberty without due process of law in violation of the Fourteenth 
Amendment to the United States Constitution. He had his day in 
court when he was tried and convicted of a felony and sentenced to a 
maximum term of five years in the Washington State Penitentiary. 
The parole which he accepted was granted upon the express condition 
that the Board of Prison Terms and Paroles “may at any time within its 
discretion and without notice cause the parolee to be returned to the 
said institution to serve tlie full maximum sentence or any part there- 
of.” One convicted of crime has the right to reject an offer of 
parole, but once having elected to accept parole, the parolee is bound 
by the express terms of his conditional release. In re Peterson, 14 Cal. 
2d 82, 92 P.2d 890. 

The most serious question presented by the petitioner is his conten- 
tion that Article IV, section 2, clause 2, of the United States Constilu- 
lion providing for the extradition of criminals and the act of Congress 
carrying that constitutional provision into effect constitute the sole 
method by which a parolee whose parole has been revoked may be re- 
turned to the state in which he was convicted. . . . 

It has been held that a convict whose parole has been revoked is a 
fugitive from justice within the meaning of this statute, even though 
he entered the asylum state with tlie consent of the paroling authori- 
ties, and is subject to return to the demanding state by extradition 
proceedings. In re McBride, 101 Cal.App. 251, 281 P. 651; for cases 
from other jurisdictions see notes in 78 A.L.R. 419, 8 A.L.R. 903. 

The validity of legislation in aid of the act of Congress concerning 
extradition is now well established (Denison v. Christian, 196 U.S. 637, 
25 S.Ct. 795, 49 L.Ed. 630, affirming 72 Neb. 703, 101 N.W. 1045, 117 
Am.St.Rep. 817; Ex parte White, 49 Cal. 433; Kurtz v. State, 22 Fla. 
36, 1 Am.St.Rep. 173; Ex parte Ammons, 34 Ohio 518; Ex parte Ro- 
manes, 1 Utah 23) and it has been held that a state may legislate upon a 
subject of extradition unprovided for because Congress failed to extend 
Section 5278 of the Revised Statutes to the full limits of constitutional 
power. Innes V. Tobin, 240 U.S. 127, 36 S.Ct. 290, 60 L.Ed. 562. . . . 

Prior to the adoption of the Constitution, the states or colonies regu- 
lated the return of fugitives by agreement. If no compact existed be- 
tween the demanding state and the asylum state, an escaped prisoner 
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might remain in the asylum state with impunity. The question then 
is, did the framers of the Constitution intend to prevent Iho slates 
from entering into agreements for the return of prisonei's, or did they 
intend only to provide a federal procedure which would not necessarily 
be an exclusive one. 

The Supreme Court of the United States succinctly stated the pur- 
pose of the constitutional provision concerning extradition in two 
early cases. In the first of these, after an exhaustive discussion of 
its history and purpose, the court said: "it is manifest that the states- 
men who framed the Constitution were fully sensible, that from tire 
complex character of the government, it must fail unless the states 
mutually supported each other and the general government; and that 
nothing would be more likely to distm’b its peace, and end in discord, 
than permitting an offender against the laws of a state, by passing 
over a mathematical line which divides it from another, to defy its 
process, and stand ready, under the protection of the state, to repeat 
the offense as soon as another opportunity offered,” (Kentucky v. 
Dennison, 24 How. 100, 16 L.Ed. 717.) “The sole object of the provi- 
sion of the Constitution and the act of Congress to carry it into effect”, 
the court reiterated a short time later, “is to secure the surrender of 
persons accused of crime, who have fled from the justice of a staio, 
whose laws they are charged with violating. ... No purpose or in- 
tention is manifested to afford them any immunity or protection from 
trial and punishment for any offenses committed in the state from 
which they flee.” Lascelles v. Georgia, 148 U.S. 537, 542, 13 S.Ct. 687, 
689, 37 L.Ed. 549. 

Except for Section 2 of Article IV of the Constitution, there would 
be no question concerning the right of states to provide, by their joint 
agreement, for the return of a certain class of fugitives, subject, of 
course, to the constitutional provision regarding interstate compacts. 
The right created by Article IV, it has been held, is a guarantee of 
which a state may avail itself to secure the return of an offender 
against its law. State v. Parrish, Ala., 5 So.2d 828, 832; Ex Parte Rob- 
erts, 186 Wash. 13, 56 P.2d 703. And since the extradition provision is 
not for the benefit of the fugitive, an asylum state may require the 
governor to surrender a fugitive on terms less exacting than those 
imposed by the act of Congress. State ex rel. Treseder v. Remann, 
165 Wash. 92, 4 P.2d 866, 78 A.L.R. 412. As authority to require the 
return of fugitives originally existed in the states and remains there 
except as expressly limited by the Constitution, even in the field of 
federal extradition, the act of Congress is not exclusive of state action 
which does not come within its express terms. On the contrary, said 
the Supreme Court of the United States, it must have been intended to 
leave subjects within the constitutional power and not provided for by 
that statute subject to the state authority which then controlled them. 
(Innes v. Tobin, supra.) Neither the terms of the constitutional provi- 
sion nor the act of Congress making it effective indicate that the ex- 
tradition procedure was intended to be exclusive 
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The existence of an independent method of securing the return of 
out-of-state parolees does not conflict with nor render ineffectual the 
Federal laws with relation to extradition. The federal method of ex- 
tradition is always present and may be invoked when necessary to se- 
cure the right to return of the fugitive to the demanding state. Also 
states not party to the interstate compact are free to invoke that pro- 
cedure to seciii’e the return of fugitive parolees. And if a state has 
elected to follow the federal procedure and claim the constitutional 
guarantee, the fugitive of course has the right to insist, on habeas 
corpus, that the procedure conform to the federal law. Similarly the 
parolee detained under the interstate compact has the right to com- 
plain, by means of habeas corpus, if that law is not complied with by 
the authorities. But no right exists on the part of the parolee, whose 
parole has been revoked, to claim that he may only be removed by the 
method of his choosing. And since the statute applies uniformly to all 
parolees from states party to the compact, the petitioner may not com- 
plain that the statute deprives him of the equal protection of the laws. 
Caskey Baking Co. v. Commonwealth of Virginia, 313 U.S. 117, 61 S. 
Ct. 881, 85 L.Ed. 1223; Williams v. Arkansas, 217 U.S. 79, 30 S.Ct. 
493, 54 L.Ed. 673, IS Ann.Cas. 865; Field v. Barber Asphalt Pav. Co., 
194 U.S. 618, 621, 24 S.Ct. 784, 48 L.Ed. 1142; Missouri, etc. R. Co. v. 
May, 194 U.S. 267, 24 S.Ct. 638, 48 L.Ed. 971; Tinsley v. Anderson, 
171 U.S. 101, 18 S.Ct. 805, 43 L.Ed. 91; Minneapolis, etc. R. Co. v. 
Beckwith, 129 U.S. 26, 9 S.Ct. 207, 32 L.Ed. 585; Walston v. Nevin, 
128 U.S. 578, 9 S.Ct. 192, 32 L,Ed. 544; Barbier v. Connolly, 113 U.S. 
27, 5 S.Ct. 357, 28 L.Ed. 923. 

For these reasons, the writ is discharged and the petitioner is re- 
manded to the custody of the respondent chief of poUce. 

Carter, J., dissented. 


NOTES 

1. Frankfurter and Landis, “The Compact Clause of the Constitution — ^A Study 
In Interstate Adjustments,” 34 Tale L.J. 685 (1925), suggests the use of Interstate 
compacts to solve problems presented by the growing social and economic inter- 
dependence of states forming distinct regions. An appendix contains the legislative, 
judicial, and administrative hlstoiy of intercolonial, and interstate agi’eements. 

2. Dodd, “Interstate Compacts,” 70 U.S.L.Rev. 55T (1930), 73 U.S.L.Rev. 75 
(1939), points out the two methods of interstate agreement-reciprocal legislation and 
contract. After a discussion of the constitutional requirements the first article 
classifies interstate compacts by subject matter. The second article is addressed 
more specifically to the use of reciprocal legislation as a means of Interstate com- 
pact. 

3. On the question of the legal limitations on the use of interstate compacts, 
see Dutton, “Compacts and Trade Barrier Controversies," 16 Ind.L. J. 204 (1940) ; 
Note, “Legal Problems Relating to Interstate Compacts,” 23 Iowa L.Rcv. 618 (1938). 

4. See Starr, “Reciprocal and Retaliatory Legislation in American States”, 21 
MinmL.Rev. 371 (1937). 

5. Concerning procedure for entering interstate compacts, see 21- A.B.A.Jour. 89 
(1935). 

Read & MacDonald U.O.B.Leg.— 31 
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6. See also (cited in Handbook on Interstate Crlmo Control, 1013): 

(1) Randolpli: “Suits Against States," 2 Oolum.L.ReT. 283 ct aeq. (1002). 

(2) For early studies on Interstate compacts, Keport of tbc Ooiumittce on Inter- 
state Compacts, Handbook of Commissioners on Uniform State Laws, 1921, page.? 
207-367. 

(3) Dean, “The Interstate Compact — A Device for Crime Kepression," Law and 
Contemporary Problems, vol. I, No. 4, Duke University, pages 400-471, (1034). 

(4) Keport of Committee on Compacts and Agreements between States, Hand- 
book of Commisslonei-s on Uniform. State Laws, 1937, pages 187—206, inclusive. 
(Note list of all compacts in lilstory of country, with, citations. This list does not 
include the Parole and Probation Compact, as same was concluded shortly after 
such list was prepared.) 

7. For a review of bow the Interstate Crime Commission’s statutes have fared 
in the courts, see Note, “Interstate Crime Control — Uniform Acts — ^Interstate Com- 
pacts”, 31 Minn.L.Eev. 699 (1947). 

8. See Note, "Governmental Techniques for the Conservation and Utilization 
of Water Resources, ’’ 06 Yale L.J. 276 (1947). 


Heap & MacDonapp U.O.K.Lbo, 
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VARIOUS MEANS FOR MAKING LAWS EFFECTIVE 

SECTION 1. LIMITATIONS ON EFFECTIVE LAW MAKING 
ROSCOE POUND, THE LIMITS OF EFFECTIVE LEGAL ACTION 

3 A.B.A.Jour. 55, 27 IntJ.Etli. 150 (1917). 

A Student of the political institutions of republican Rome is con- 
tinually impelled to wonder how any people could carry on a great gov- 
ernment under a system involving so much division of authority, so 
many vetoes, so many collegiate magistracies, and so complex a sys- 
tem of checks. In less degree as one studies the British constitution, 
as it was in the last centm'y, the unwritten constitution, the govern- 
ment by custom and precedent, the respect for traditional lines be- 
tween authorities and magistracies with large potentialities of theo- 
retical jurisdiction, he can but wonder how an empire could be gov- 
erned in such loose fashion. Even our American separation of powers 
and local self-government as they existed in full vigor in the last cen- 
tury nowadays awaken similar reflections in the student of political 
science. And it must be noted that the Roman system was only pos- 
sible among a homogeneous, law-abiding people, living a simple life, 
and broke down in the heterogeneous, undisciplined, luxurious world- 
state of the Roman empire. Likewise the British system shows signs 
of great strain under the unwonted conditions of the present century, 
and our own worked much better in rural, agricultural, pioneer Am- 
erica of the nineteenth century than in the urban, industrial America 
of today. 

What is true of political institutions is no less true of legal institu- 
tions, One can but marvel how the Roman law of Cicero’s time, with 
its crude enforcing agencies, its crude methods of reviewing decisions, 
its crude methods of instructing tribunals as to the law, could ever 
have maintained itself, much less have developed into a law of the 
world. It could not have done so, indeed, except among a disciplined, 
homogeneous people, zealous to loiow the law and to obey it. For 
when men demand little of law, and enforcement of law is but enforce- 
ment of the ethical minimum necessary for the orderly conduct of so- 
ciety, enforcement of law involves few dififlculties. All but the in- 
evitable anti-social residuum can understand the simple program and 
obvious purposes of such a legal system, and enforcement requires 
nothing more than a strong and reasonably stable political organiza: 
tion. On the other hand, when men demand much of law, when they 
seek to devolve upon it the whole burden of social control, they seek to 
make it do the work of the home and of the church, enforcement of 
law comes to involve many difficulties. Tnen few can comprehend the 
whole field of the law, nor can they do so at one glance. The purposes 
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of the legal system are not aU upon the surface, and it may be that 
many whose nature is by no means anti-social are out of accord with 
some or even vsdth many of these purposes. Hence today, in the walce 
of ambitious social programs calling for more and more interference 
with every relation of life, dissatisfaction with law, criticism of legal 
and judicial institutions, and suspicion as to the purposes of tlie law- 
yer become universal. 

Complaint of non-enforcement begins, indeed, in primitive law, when 
political authority is wealc and there are persons or groups in the com- 
munity too masterful for the nascent state to control effectively. This 
situation does not wholly disappear. Even today there are groups 
which at times prove able to over-awe administrative authorities and 
to thwart the equal administration of justice. But in general the caus- 
es of non-enforcement of law in modern times are more complex. To- 
day, for the most part, they gi'ow out of over-ambitious plans to regu- 
late every phase of human action by law, they are involved in continu- 
al resort to law to supply the deficiencies of other agencies of social 
control, they spring from attempts to govern by means of law things 
which in their nature do not admit of objective treatment and external 
coercion. 

Whatever ideas jurists may entertain as to law-maldng, at present 
the layman’s philosophy of law-making is voluntaristic. The layman 
believes that law may be made. He believes that law is a product of 
the win of the law-maker. Accordingly, whenever he wills something 
that he would like to see enforced upon his neighbor, he essays to 
make law freely. We may grant that there is something to be said for 
the layman’s views as to law-making as a needed reaction from the 
theories of legislative and juristic futility which prevailed in the nine- 
teenth century. We may grant, if you wiU, that jurists would do well 
to acquire some part of the modem faith in the efficacy of conscious 
effort. Very likely if the lawyer were to acquire something of the lay- 
man’s voluntaristic theory of law-making, and the layman to absorb 
some of the lawyer’s reliance upon finding law and skepticism as to 
making law, it might be a useful exchange. But that is another story. 
The point for our present purpose is that the great activity of modem 
legislatures has made enforcement of law an acute problem. It has 
compelled us to turn to aU manner of new enforcing agencies, such as 
inspectors, boards and commissions, while at the same time putting a 
severe strain upon our old enforcing agencies. In the past we have 
been much concerned with the abstract justice of legal rules but have 
been concerned little or not at all as to their enforcement. Today we 
are almost willing to throw over our hard-won justice according to law 
in order to bring about speedy and vigorous application of new types 
of rules securing new interests. For example, modern statutes setting 
up public service commissions or industrial commissions very general- 
ly reject the common-law rules of evidence. Not only this but some of 
them, at least as interpreted, seem to require commissions to found 
their awards upon testimony which no common-law court would re- 
gard as a sufficient basis for judicial action. Again we are' reverting 
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in some degree to the crude methods of rough-and-ready adjustment of 
controversies imposed on primitive law by the desire for peace at any 
price. We have to go back to the tariffs of compositions in primitive 
codes, to such provisions of the beginnings of law as the “for every nail 
a shilling” of Ethelbert’s dooms, to find an example of mechanical 
valuings in advance such as form the staple of modern Workmen’s 
Compensation Acts. But our enforcing machinery, staggering under 
a heavy burden as it is, was not equal to the task of speedy ascertain- 
ment of an exact reparation in every case under a novel theory of lia- 
bility. In other words, the problem how to enforce the law is closely 
connected with the question how far all that we style law and seek to 
give effect as law is capable of enforcement: and when we look into 
the history of the subject we soon come to see that much of this prob- 
lem of enforcing law is in reality a problem of the intrinsic limitations 
upon effective legal action. 

. As the chancellor would have the law of his court in no 
wise different from the law of God, and hence sought to make all moral 
duties into legal duties, so today the law-maker would protect all the 
wider human interests which are clamoring for recognition by putting 
legal rules behind them and would enact into law everything which an 
enlightened social program indicates as a desirable ideal. According- 
ly, we begin to hear complaint that laws are not enforced and the for- 
gotten problem of the limitations upon effective legal action once more 
becomes acute. Complaint of non-enforcement of law is nothing new. 
It is as old as the law and has been heard in this countiy from the be- 
ginning. But it is significant that in America such complaint has been 
heard chiefly in connection with the extravagant translations of Pur- 
itanical ideas of conduct into penal codes, known as blue laws, and the 
voluminous social legislation of today. It is significant also that the 
world over such complaint has been heard chiefly in periods when the 
law was seeking ambitiously to cover the whole field of social control, 
or in transitions to such periods. It is not an accident that the prob- 
lem of application and enforcement of law has come to be regarded as 
the central one in the legal science of Continental Europe. If Anglo- 
American jurists are still thrashing the old straw of disputes as to the 
nature of law we must not be deceived. Those who must keep their 
eyes upon the law in action are discussing application and enforce- 
ment no less than the jurists of Europe. Such non-legal volumes as 
the proceedings of the Association for Labor Legislation and of the 
National Conference of Charities and Corrections tell the true tale of 
the significant question for the legal science of today. It is not a mere 
academic exercise therefore to set forth analytically the limitations in- 
herent in administration of justice according to law, which preclude 
the complete securing through law of all interests which ethical con- 
siderations or social ideals indicate as proper to be secured. 

One set of limitations grows out of the difficulties involved in as- 
certainment of the facts to which legal rules are to be applied. This is 
one of the oldest and most stubborn problems of the administration of 
justice. In primitive law there was the danger that debate over the 
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facts would lake the form of the very private war which tlie law was 
seeking to put down. Hence the law sought to settle the facts by some 
mechanical device — ^by ordeal, or casting lots, or oven battle by cham- 
pions — ^in other words, by some conclusive test that involved no ele- 
ment of personal judgment on the part of the magistrate and could 
not be challenged for partiality. The strict law relied on procedural 
forms for the same reason. Forms prevented dispute. The form was 
fixed and notorious. FXeii’s ideas might differ as to whether there was 
something novel, called a substantial right, contained in or behind tlie 
form, and if so, as to what it was. But the form allowed no scope for 
such disputes, and in the beginnings of a legal system as well as in the 
pi’iniitive stage, a chief end is to avoid dispute. In any age or in any 
place where men are inclined on slight provocation to take the right- 
ing of wrongs into their own hands, the law that hesitates is lost. In 
time the legal system develops a rational mode of trial. Yet trial by 
jury was at first purely mechanical. And while we should not agree 
with the Year Books speaking from the days of verdicts on the com- 
mon knowledge of the vicinage that a man’s intent or a woman's age 
cannot be ascertained by legal trial, the exigencies of trial by jury im- 
pose many limitations upon legal seem'ing of important interests. For 
example, the law is often criticised because it does not protect against 
purely subjective mental suffering, except as it accompanies or is in- 
cident to some other fonn of injury and within disputed limits even 
then. 'There are obvious difficulties of proof in such cases. False 
testimony as to mental suffering may be adduced easily and is veiy 
hard to detect. Hence the courts, constrained by the practical problem 
of proof to fall short of the requirements of the logical system of 
rights of personality, have looked to see whether there has been some 
bodily impact or some wrong infringing some other interest which is 
objectively demonstrable, and have put nervous injuries which leave 
no bodily record and purely mental injuries in the same category. 

Another set of limitations grows out of the intangibleness of duties 
which morally are of great moment but legally defy enforcement. I 
have spoken already of futile attempts of equity at Rome and in Eng- 
land to make moral duties of gratitude or disinterestedness into duties 
enforceable by courts. In modern law not only duties of care for the 
health, moraE and education of children, but even truancy and in- 
corrigibility are coming under the supervision of juvenile courts or 
courts of domestic relations. But note that the moment these things 
are committed to courts administrative agencies have to be invoked to 
make the legal treatment effective. Probation officers, boards of chil- 
dren’s guardians and like institutions at once develop. Moreover, one 
may venture to doubt whether such institutions or any that may grow 
out of them will ever take the place of the old-time interview between 
father and son in the family woodshed by means of which the intangi- 
ble duties involved in that relation were formerly enforced. 

A third set of limitations grows out of the subtlety of modes of 
seriously infringing important interests which the law would be glad 
to secure effectively if it might. Thus grave infringements of individu- 
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al interests in the domestic relations by talebearing or intrigue are 
often too intangible to be reached by legal machinery. Our law has 
struggled hard with this difficulty. But the result of our action on the 
case for criminal conversation and alienation of affections, wliich long 
ago excited the ridicule of Thackeray, do not inspire confidence nor 
does the sole American precedent for enjoining a defendant from flirt- 
ing with the plaintiff’s wife assure a better remedy. So also with the 
so-called right of privacy. The difliculties involved in tracing injuries 
to their source and in fitting cause to effect compels some sacrifice of 
the interests of the retiring and the sensitive. 

A fourth set of limitations grows out of the inapplicability of legal 
machinery of rule and remedy to many phases of human conduct, to 
many important human relations and to some serious wrongs. One 
example may be seen in the duty of husband and wife to live together 
and the claim of each to the society and affection of the other. Form- 
erly, so far as the husband was concerned, our legal system secured 
this interest in three ways, namely, (a) by a marital privilege of re- 
straint and correction, (b) by a suit for restitution of conjugal rights, 
and (c) by a writ of hdbms corpus directed to one who harbored the 
wife apart from her husband. But the privilege of restraint and cor- 
rection is incompatible with the individual interests of personality of 
the wife and is no longer recognized. The suit for restitution of con- 
jugal rights, in origin an ecclesiastical institution for the correction of 
morals, sanctioned by excommunication, has long been practically in- 
eflicacious and is now obsolete. And the writ of habeas corpus may 
now be used only when the wife is detained from the husband against 
her will. Today this interest has no sanction beyond morals and the 
opinion of the community. This was true also in the classical Roman 
law, and in modern countries ruled by the Roman law, as in those that 
are ruled by the common law, tire chief security for the interest of hus- 
band and wife in the marital relation is simply the moral sense of the 
community. So little has been achieved in practice by the husband’s 
actions against third parties who infringe tiiis interest, tested in the 
law by centuries of experience, that the courts have instinctively pro- 
ceeded with caution in giving them to the wife by analogy in order to 
make the law logically complete. 

Law secures interests by punishment, by prevention, by specific re- 
dress and by substitutional redress; and the wit of man has discovered 
no further possibilities of judicial action. But punishment has of ne- 
cessity a very limited field, and today is found applicable only to en- 
force absolute duties imposed to secure general social interests. The 
scope of preventive relief is necessarily narrow. In the case of injuries 
to reputation, injuries to the feelings and sensibilities — to the "peace 
and comfort of one’s thoughts and emotions” — the wrong is ordinarily 
complete before any preventive remedy may be invoked, even if other 
difficulti^ were not involved. Specific redress is only possible in case 
of possessory rights and of certain acts involving purely economic ad- 
vantages. A court can repossess a plaintiff of Blackacre, but it cannot 
repossess him of his reputation. It can make a defendant restore a 
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unique chattel, but it cannot compel him to restore the alienated affec- 
tions of a wife. It can constrain a defendant to perform a conti'act to 
convey land, but it cannot constrain him to restore the peace of mind 
of one whose privacy has been grossly invaded. Hence, in the great 
majority of cases substitutional redress by way of money damages is 
the only resource, Eind this has been the staple remedy of the law at all 
times. But this remedy is palpably inadequate except where interesls 
of substance are involved. The value of a chattel, the value of a com- 
mercial contract, the value of use and occupation of land — such things 
may be measured in money. On the other hand, attempt to reach a 
definite measure of actual money compensation for a broken limb is 
at least difficult; and valuation of the feelings, the honor, the dignity 
of an injured person is downright impossible. We try to hide the dif- 
ficulty by treating the individual honor, dignity, character and reputa- 
tion, for purposes of law of defamation, as assets, and Kipling has told 
us what the Oriental thinks of the result. “Is a man sad? Give him 
money, say the Sahibs. Hath he a wrong upon his head? Give him 
money, say the Sahibs." It is obvious that the Oriental’s point is well 
taken. But it is not so obvious what else the law may do. If, there- 
fore, the law secures property and contract more elaborately and more 
adequately tfian it secures personality, it is not because the law rates 
the latter less highly than the former, but because legal machinery is 
intrinsically well adapted to securing the one and intrinsically ill 
adapted to securing the other. 

Finally, a fifth set of limitations grows out of the necessity of ap- 
pealing to individuals to set the law in motion. All legal systems labor 
vmder this necessity. But it puts a special burden upon legal adminis- 
tration of justice in an Anglo-American democracy. For our whole 
traditional polity depends on individual initiative to secure legal re- 
dress and enforce legal rules. It is true, the ultra individualism of the 
common law in this connection has broken down. We no longer rely 
wholly upon individual prosecutors to bring criminals to justice. We 
no longer rely upon private actions for damages to hold public serv- 
ice companies to their duties or to save us from adulterated food. Yet 
the possibilities of administrative enforcement of law are limited also, 
even if there were not grave objections to a general regime of ad- 
ministrative enforcement. For laws wiU not enforce themselves. 
Human beings must execute them, and there must be some motive set- 
ting the individual in motion to do this above and beyond the abstract 
content of the rule £md its conformity to an ideal justice or an ideal of 
social interest. The Puritan conceived of laws simply as guides to the 
individual conscience. The individual will was not to be coerced. 
Every man’s conscience was to be the ultimate arbiter of what was 
right and wrong at the crisis of action. But as all men’s consciences 
were not enlightened, laws were proper to set men to thinking, to de- 
clare to them what their fellows thought on this point and that, and 
to afford guides to those whose consciences did not speak with assur- 
ance. Such a conception, suitable enough in a sparsely settled com- 
munity of pioneers, is quite impossible in the crowded industrial com- 
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munity of today with its complex organization and clash of conflicting 
interests. Yet many still thinli; of law after the Puritan fashion. One 
social reformer told us recently that the real function of law is to 
register the protest of society against wrong. Well, protests of so- 
ciety against wrong are no mean thing. But one may feel that a 
prophet rather than a law-maker is the proper mouthpiece for the 
purpose. It is said that Hunt, the agitator, appeared on one occasion 
before Lord Ellenborough at circuit, a propos of nothing upon the cal- 
endar, to make one of his harangues. After the Chief Justice had ex- 
plained to him that he was not m a tribunal of general jurisdiction to 
inquire into every species of wrong throughout the kingdom, but only 
in a court of assize and jail delivery to deliver the jail of that particular 
county, Hunt exclaimed, “But, my Lord, I desire to protest.” “Oh, 
certainly,” said Lord Ellenborough. “By all means. Usher! Take 
Mr. Hunt into the corridor and allow him to protest as much as he 
pleases.” Our statute books are full of protests of society against 
wrong which are as efficacious for practical purposes as the declama- 
tions of Mr. Hunt in the corridor of Lord Ellenborough’s court. 

Much advance has been making of late in the art of drafting legisla- 
tion and in the study of comparative legislation. But in an age of 
legislative law-making much more is required. The life of law is in its 
enforcement. The common-law rule came into being through enforce- 
ment and application and the situations that brought about its existence 
determines its life. The statutory rule, on the other hand, is made a 
priori. It is not necessarily a living rule when it is put upon the books. 
Occasion to apply it judicially may not arise till long afterward. More- 
over it is an abstract rule and the situation that led to its existence goes 
rather to its interpretation than to its validity as a rule. Hence it is 
not enough for the law-maker to study the form of the rule and the 
abstract justice of its content. He must study how far cases under the 
rule are susceptible of proof. He must study how far by means of his 
rule he may set up a tangible legal duty capable of enforcement ob- 
jectively by legal sanctions. He must consider how far infringements 
of his rule will take on a palpable shape with which the law may deal 
effectively. He must study how far the legal machinery of rule and 
remedy is adapted to effect what he desires. Last, and most of all, he 
must study how to insure that someone will have a motive for invok- 
ing the machinery of the law to enforce his rule in the face of the op- 
posing interests of others in infringing it. 
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MORRIS R. COHEN, POSITIVISM AND IDEALISM IN THE LAW 

27 Colmn.L.Bov. 237, 24B-24D (1027). 

“He who tries to determine everything by law will foment 
crime rather than lessen it.” Spinoza, Ti'acb. Thcol. 
Polity c. 20. 

n 

This brings us to our second limitation of legal idealism, the in- 
evitable imperfections in the human beings that have to make, to en- 
force, and to obey the law. 

We may view the limitations of imperfect human nature (1) from 
the point of view of the legisiator, (2) from the point of view of those 
who have to obey the law, and (3) from the point of view of those who 
have to enforce it or operate the legal machinery. 

(1) Inherent Limits of Legislative Power 

The obvious fact which no glorification of law can obscure is that it 
is made by human beings subject to the limitations of human ignor- 
ance and of inadequate sympathy or good will. 

(a) The ignorance of the legislator may relate to the end of the law 
which he helps to bring about. Moved by the demand for the redress 
of some grievance, the legislature enacts a statute. But changing the 
law is like making a change in the intricate plot of a highly organized 
drama. You cannot change one part without other parts being af- 
fected in unexpected ways. Legislatures thus seldom have an adequate 
idea of what they intend to bring about. The Napoleonic Code in- 
tended to guarantee that all the children shall have some part of the 
patrimony. Did its authors have any idea that they were erecting a 
check to the growth of population? 

(b) Assuming that the legislator knows what effect he wants to 
produce, he may be ignorant of the natural circumstances involved. 
All sorts of scientific facts have to be assumed in modem legislation. 
Our southern legislatures feel competent to pass on the truths of bio- 
logic evolution and one of our western states came near decreeing 
some absurd value for If. All our state legislatures feel competent to 
pass on the truths of history to be taught in the public schools. Mod- 
em states all contain heterogeneous elements. Hence laws applicable 
to a vast majority may be absurd for some groups or regions — e.g., 
trial by jury in those United States possessions inhabited by Negritos. 
Rural legislators do not know or sympathize with urban industrial life 
and city legislators do not always understand the conditions of farm 
life. 

(c) Of special importance is the imperfect power of the legislature 
to control the subsequent interpretation of its enactments. The legis- 
lature can’ express its intention only in general terms. It cannot fore- 
see all actual cases, It caimot therefore completely control the in- 
terpretation and application of its statutes by courts and adminis- 



Sec. 1 


Limitations 


491 


trators bent on making the law serve other and wider purposes. The 
legislature generally looks to the removal of a specific abuse wlfile the 
judge and the jurist must look upon any statute as a part of the whole 
legal system. Thus the first legislatures that wished to change the 
common law as to the property lights of married women were repeat- 
edly defeated by courts that persisted in thinlting of these statutes in 
terms of the traditional common law. 

(2) Inherent Difficulties in Forcing Obedience to the Law 

That in a democracy the law is the will of the people is a statement 
not of a fact but of an aspiration that ought to be true. A great deal 
of the law is and necessarily must be the work of legislatures, courts 
and jurists whose work is seldom fully Imown to the majority of the 
people. Indeed, as to rules of conduct on which people are fairly 
unanimous there is no need for the enactment of any law. Enacted 
law represents the will of some part of the community and the rest 
obey either out of respect or by force of habitual obedience to regular 
authority. Yet neither legislatures, courts, or jurists, nor all com- 
bined are omnipotent. There is no way of securing perfect obedience 
where there are strong human motives for disobedience or evasion. 

The failure of the law to secure obedience has been historically 
shown in at least four fields of human life. 

(a) In the field of religion. The persistence despite persecution of 
the Christian churches in the early Roman Empire, of the Jews and 
Christian dissenters in Russia, England, and elsewhere, shows how 
persistently small minorities may defy and defeat the law. 

(b) In the field of personal morals. This has always been a favorite 
interest of the law, but its fciilures in this field are proverbial. It is 
true that sumptuary laws have often been generally obeyed, e.g., in 
the Middle Ages. But this happened only so long as they conformed 
to the general moi’al feeling of mediaeval society. When they cease to 
express a strong moral consensus they cease to be effective. Take for 
instance the case of the New York law which makes adultery a crime. 
Though many thousands of divorces have been granted for that of- 
fence there seem to have been hardly any convictions for the crime. 
As a criminal law it is a dead letter. Yet any proposal to repeal it 
would meet with widespread resentment. The majority of the people 
of New York State emphatically wish the statute book to express their 
disapproval of adultery. Why, then, has there been no enforcement of 
it? The answer is to be found in the inherent difficulty of enforce- 
ment. It is an unpleasant and unedifying thing to bring into court. 
Moreover it is extrbmely doubtful whether convictions would greatly 
reduce the number of actual offences, or result in more good than 
harm. 

The experience of our national prohibition law and the many evils 
which its enforcement involves, especially the violation of the law by 
the very agents of the government, are too flagrant to need anything 
but bare mention here. 
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It is interesting, however, to reflect that these evils are not merely 
contemporary. Long ago a most detached philosopher, Spinoza, wrote 
the sentence at the head of this paper. He also observed; 

“Many attempts have been made to frame sumptuary laws. But 
these attempts have never succeeded in their end. For all laws that 
can be violated without doing any one an injury are laughed at. Nay, 
so far are they from doing anything to control the desires and passions 
of men, that, on the contrary, they direct and incite men’s thoughts 
the more towards those very objects; for we always strive for what 
is forbidden, and desire the things we are not allowed to have. And 
men of leisure are never deficient in the ingenuity needed to enable 
them to outwit laws framed to regulate things which cannot be entire- 
ly forbidden ... My conclusion, then, is that those vices 
which are commonly bred in a state of peace . . . can never be 

directly prevented but only indirectly. That is to say, we can only 
prevent them by constituting the state in such a way that most men 
will not indeed live with wisdom (for that cannot be secured simply 
by law) , but will be led by tliose emotions from which the state will 
derive most advantage.’’ ^ 

(c) Similar failure can be seen in the field of economics. The re- 
peated failures of attempts to regulate wages by law, to prohibit mer- 
gers or trusts, to prevent railroads from having an economic interest 
in the products they carfy, all illustrate how difficult it is to prevent 
evasion of the law by those who have a strong interest in doing so. 

(d) In the political sphere we need only mention the failure of the 
Fourteenth and Fifteenth Amendments to the United States Constitu- 
tion to secure civil and political equality for the negro. Mr. HorwilP 
has recently called attention to the many ways in which Congress and 
the Executive evade the provisions of the Constitution, e.g., the fail- 
ure to reapportion congressional representation after the census of 
1920. The most interesting of these evasions is by what he calls “dis- 
creet nomenclature,” e.g., evading the duty of submitting a law for 
presidential approval by calling it a concurrent resolution, etc. 

There can be no doubt that the framers of the United States Con- 
stitution intended the Electoral College to serve as a barrier against 
the influence of political parties in the election of the president. This 
purpose has been- defeated without changing the constitutional law, by 
the extra-legal device of the political convention. 

(3) The lAmits of Legal Machinery 

Dean Pound has treated this topic with his usual thoroughness in 
an essay on “The Limits of Effective Legal Action”^ and I may add 


iTractatus Polit. 10, 4-6. The same protest against bringing the law Into dis- 
repute hy saddling on it statutes which cannot be enforced has been eloquently 
made, by President Butler. See his address before the Ohio Bar Association, at 
Columbus, Ohio, on January 26, 1923. 

2 The Usages of the American Constitution (1925). 

3 (1017) 27 Int.J.Eth. 150. 
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only a few remarks. Legal machinery, we must remember, never op- 
erates apart from human beings, judges, juries, police officials, etc. 
The Imperfect Imowledge or intelligence of these human beings is 
boimd to assort itself. It is therefore vain to expect that the legal 
machinery vriU work with a perfection that no other human institu- 
tion does. We cannot expect results too fine for the discrimination of 
the ordinary juryman. A great deal of injustice cannot be prevented 
by law because the attempt to do so is bound to produce greater evil 
that it can cure. I think that the action for breach of promise to 
marry well illustrates this. Apart from the injury to public decency 
from the fact that this action is so often used purely for blackmail, it 
is a bad policy for the law to put a monetary value on the marriage 
promise and to seem in any way to force people into the marriage re- 
lation when the churches so strenuously insist that no matter what 
promises have passed between the two parties there shall be no mar- 
riage performed unless both parties are perfectly willing at the time 
of the ceremony. 

It would be foolishness to contend that in the various fields men- 
tioned, law has never been effective. Few injustices are absolutely 
beyond all human effort, if we are willing to make sufficient sacrifice 
to remove them. But it is folly to center our attention on some result 
desirable in itself and ignore the fearful cost of incidental conse- 
quences required to attain it. 

We conclude then that in view of the necessary limitations of any 
legal system and the many insuperable difficulties in the way of en- 
forcing all sorts of moral considerations, it is a wicked stupidity that 
insists on absolute justice regardless of consequences. Fiat jmtitia 
perecct mundus is the device of the fanatic, too lazy to think out the 
consequences of his position. The more human wisdom is summed up 
in the saying, summvm msj summa injuria. 


NOTE 

In Eggleston, "Legal Development in a Modern Community,’* in Intei-pretations ot 
Modem Legal Philoso^diies (1947), 168 at 172, the author concludes from his dis- 
cussion of lavvmahlng in nineteenth-century England: “(i) That the legislative 
process of law-making in the modern sense is a scientific process; it is not the 
mere process of commanding, not the mere exercise of will. It is a particular kind 
of social act in which certain forces play a part, in which an objective is aimed at, 
which can be attained if appropriate means are used. Laws will not be made 
effectively unless we know how to bring about what we decide, (il) The specific 
inquiry tliat we have to make as a starting point is into the existing body of rela- 
tions which have formal legal expression and which are working as a going con- 
cern. (ili) The legislation must be so devised as to establish a new working order 
which the people accept and in which they act according to the new conditions. 
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WILLIAM H. TAFT, THE LEGISLATURE AMI THE EXECUTION 

OF THE LAWS 

12 Rep,Pa.Bar Ass’n 239, 240-245 (1B05). 

. . . We live in a practical work-a-day world, and our legisla- 

tion must paitake of this same character. The law should be a defi- 
nite, concrete enunciation of rules of action which the most ignormit 
can apply to the every day occurrences in their own lives and which 
there is some reasonable probability that with the instrumentalities at 
hand, an executive of average energy and courage may be expected 
to enforce. . 

. When a law is proposed to be enforced in a community a 
great majority of whom are opposed to its enactment and will be op- 
posed to its enforcement, and when the officers whose duty it will be- 
come, to execute the law, are to be elected by that community, the 
Legislature should hesitate before it adopts it. Of course where a 
majority of the community is engaged in business or conduct which 
may be described as moihtm in se — something which is immoral and 
aimed at the destruction of society, there is no course open to the 
Legislature but to denounce the business or conduct by criminal laws 
and provide for their effective enforcement whatever the obstructing 
difficulties. Such a case was presented when the government of the 
United States determined to stamp out polygamy in Utah, but that is 
an extreme case. . . . 

I am far from saying that no laws ought to be adc^ted which will 
not enforce themselves, or which will not be violated because nobody 
has a motive or desire to violate them; but the point which I wish to 
suggest is that legislators in adopting a law do not generally give suffi- 
cient consideration to the practical questions whether under all tlie 
conditions, it is likely to be enforced. In some cases, such considera- 
tions ought not to prevent the enactment of a law on the general sub- 
ject, but may properly lead to such a re-framing of its provisions so as 
to provide a method of its enforcement which will make less probable 
its becoming a dead letter. In many communities, it is certain that 
the imposition of a tax or the requirement of a high license for the 
saloon business, will be much more effective to restrict the evil than 
absolute prohibition. One has to encounter, in questions of this char- 
acter, the argument that it does not do for the State and the public 
in its laws to make "a covenant with hell or a league with the Devil," 
but such an argument appeals more to excellent high minded hut im- 
practicable idealists than to practical statesmen charged with carrying 
on a government and dealing with actual conditions. There is a de- 
cided difference between licensing prostitution or gambling which can 
not be at all justified, on the one hand, and prohibiting every one in a 
community from selling or taking a drinli of beer, or wine or whiskey 
on the other. It is not the duty of the legislator in law to formulate an 
ideal system of morality and pass criminal statutes to punish tiiose 
who do not live up to that high ideal. . . . The function of the 
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Legislature is chiefly to restrain the evils arising from the interference 
with one man’s pursuit of happiness by the act of another. It is to se- 
cure the greatest good for the greatest number. It is to lay down 
practical rules of action, easily comprehended, directed to restraining 
evils and injuries. It is to offer equal opportunities for the improve- 
ment of the people rather than to command it by positive law, to be 
enforced by threatened or actual punishment. It is to furnish the 
means of maintaining justice, and then to let individualism have its 
sway in working out character and in adding to the sum of human 
happiness. The theory that by legislation the State can successfully 
command people to be righteous in the higher sense is at the bottom 
of much unsuccessful and obsolete legislation that stands as a monu- 
ment to the obstacle that hearts overflowing with enthusiastic love 
for their race but without practical judgment have offered to real 
progress. The making and operation of laws are not proper subjects 
for the consideration and action of a tyro, however high his edm or 
pure his motive. Successfully to understand the science of practical 
lawmaking requires close observation of the nature, customs and 
traditions of the people to be affected by the laws, the degree of effi- 
ciency of the persons to be charged with their execution, the method 
by which such executives are to be selected, the difficulties with 
which those violating the laws may be brought to justice, and many 
other circumstances bearing directly on the question whether the law 
enacted is to be thrown into the scrap heap of nugatory and defunct 
acts of the Legislature, or is to become a living force and instrumental- 
ity for the betterment of the people of the State. . . . Tlie ten- 

dency of Legislatures in the enactment of such laws is to pass them 
and then rid themselves of the responsibilities for their enforcement 
by saying that the duty of enforcement rests on the executive and 
not on the legislative branch. It is a counterpart of the tendency of 
Legislatures of modern days to pass laws without much regard to the 
constitutional restrictions upon their powers on the theory tliat the 
question of the validity of the law has somehow been shifted from 
their shoulders to the judicial branch of the Government, as if the Con- 
stitution which they swear with uplifted hand to uphold was not as 
binding upon the legislators as it is upon the judges of the courts. 

Before this audience of lawyers I need hardly dwell on the per- 
nicious effect of the enactment of a law which is not to be constantly 
and uniformly enforced. It brings all laws into disrepute. It leads to 
fitful and sporadic efforts to execute it which, of course, make it oper- 
ate unjustly because it is made to affect only the few exposed to its 
penalties during the spasm of virtue on the part of the executive. It 
offers to an unprincipled executive an opportunity to wreak vengeance 
on his enemies, or to blaclonail the unfortunate. It makes those who 
violate it and escape its penalties indifferent to the observance of oth- 
er laws which, but for the sense of immunity thus engendered, they 
would not be tempted to transgress. Ineffective laws are a serious 
danger to the body politic and social. . . . 
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JOHN DICKINSON, LEGISLAITON AND THE 
EFFECTIVENESS OF LAW. 

37 Rcp.Pa.Bap Ass’n 337, 346-356 (1931), 

n 

First of all, as to whether some of the results that we are today at- 
tempting to accomplish by legislative regulation can be accomplished 
in that way. At this point we run squarely athwart another of those 
broad crystallizations of public opinion which, like the idea that we 
have too much legislation, is the common coin of discussion and debate, 
and forms the more or less unconscious premise of a great many views 
about legislative matters. I refer to the idea that a great deal of our 
regulatory legislation is not merely futile but harmful because, as we 
say, it is impossible to make men moral or honest or good by govern- 
mental fiat. Of course it is impossible to do so, but granting this, are 
we justified in going forward from this premise to the conclusion that 
all or much of our regulatory le^slation attempts to accomplish the 
impossible? We need rather to ask whether the purpose of regulatory 
legislation is in fact to make men moral and honest, or whether it 
may not have other objects which fall more definitely within the 
range and scope of possible accomplishment. 

If we examine the bulk of our regulatory legislation it should be 
abundantly clear that a great deal of it has no relation whatever to 
questions of morality or honesty, but is simply designed to insure 
that particular acts shall be done in a particular way, in one way rather 
than some other possible way, in order that other persons who ai-e like- 
ly to be affected by the acts in question may have a basis for what to 
expect, may know what to count on, and may thus be enabled to shape 
their conduct accordingly. This is illustrated, for example, by the 
vast volume of traffic regulations. No question of morality is involved 
in whether it is to be lawful for the driver of an automobile to make 
a lefthand turn at a corner or whether the rear light of a vehicle is 
to be red or green, The driver is made to do one thing rather than 
another not because one is morally good and the other morally evil, 
but in order that other persons may have a reasonable basis for 
expectation as to which of the two things he will in fact do, and may 
thus keep out of his way. The same purpose underlies many of the 
requirements of our corporation laws and laws regulating the market- 
ing of agricultural and manufactured products. Their design is not 
to make men good but to supply individuals with a basis of expecta- 
tion, and therefore with reasonable grounds of action in a world where 
methods of action change so rapidly that standard types of conduct 
upon which others can rely have slight chance to grow up and acquire 
the force of customs. 

In a simple society where most men are engaged in the same types 
of activity and where these remain stereotyped from generation to 
generation, standards of conduct can become rooted as customs so 
that no deliberate and artificial regulations are necessary. But in a 
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changing society where individuals are constantly shifting from one 
narrowly specialized activity to another, and where the methods and 
technique of any given activity are subject to constant change and 
improvement, customs have small opportunity to become well-estab- 
lished and individuals are not in a position to have customs ingrained 
in them by habit. We often hear it said that many matters which we 
attempt to deal with by law should properly be left to custom. So 
far as custom can operate it is certainly a more reliable and effective 
agency for guiding expectations of conduct than law can ever be, but 
we do not sufficiently realize that custom is essentially the product 
of a slow-moving and static society 5ind that its effectiveness is para- 
lyzed when change goes forw^ard at such a rate that customs have no 
time to form, much less to take root. 

So far we have been speaking of legislative regulations which have 
no direct reference to issues of morality, but much of our regulatory 
legislation does go further and concerns itself with questions of fair 
dealing, justice, honesty, carefulness and the like. Admitting that 
these moral qualities cannot be legislated into human beings by fiat of 
the State, does it necessarily follow that such legislation is futile and 
meddlesome? In other words, where legislation holds men to certain 
standards of conduct which have moral implications, must it be said 
that the purpose of such legislation is to instill into them the moral 
qualities on which such standai'ds are based, and that since moral 
qualities cannot be created by law, the legislation is thei-efore bad? 
I know of no subject on which there is more widespread confusion than 
this, or where over-simplification of thought is more in evidence. 

Perhaps the most direct way of clarifying the issue is to consider the 
ordinary common law rules as to fraud and negligence. The concep- 
tion of fraud ceitainly carries with it strong moral implications, just as 
the conception of negligence carries with it an implication of the 
mental attitude which we describe as carefulness. Is it proper to say 
that the object of the legal rules which establish liability for fraud 
and negligence is to instill into individuals the qualities of honesty and 
carefulness? Even if indirectly and in the long run they may possibly 
have some tendency to promote that result, it seems clear that their 
primary object is a different one. Primarily their object is simply to* 
provide that certain types of external conduct shall be followed by 
certain legal consequences of a deterrent character. They do not aim, 
in other words, to produce an honest frame of mind on the part of 
dishonest persons, or a careful frame of mind on the part of careless 
persons. They merely give notice that if conduct does not measure up 
to a certain external standard of honesty or carefulnesSj consequences 
will ensue of a character probably regarded as undesirable by the per- 
son who fails to meet the prescribed standard. In other words, the 
aim of the law is not to accomplish the hopeless task of altering 
human character, but merely to insist on conformity of conduct to a 
standard deemed advisable for the protection of the other individuals 
who compose the community. If an individual fails or refuses to 
measure up to that standard, all that the law can do and all that it 
Head & MacDonald U.C.B.Deg.— 32 
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undertalces to do is to malte him pay a penalty. There is no reason 
to suppose that this task is impossible or that the resulting protection 
to the community is rendered nugatory simply because it happens to 
be impossible for the law to instill morality into tlie culprit. 

The problem of the legislator is therefore misconceived, and the 
central difiBculty of regulatory legislation obscured, by simply saying 
that law cannot make men honest or moral, and letting the matter go 
at that. The real difficulty is a different one. It is the difficulty of 
determining how high a standard of conduct regulatory legislation 
can reasonably require with any hope of being effective. It is im- 
possible for law to hold men to conformity with a standard so much 
more strict than that to which they are willing to conform that the 
difficulties of enforcement will prove insuperable. This is the problem 
of what may be called the effectiveness of law. Are there any con- 
siderations which enable the legislator to determine in advance what 
standards of conduct can be made effective by governmental action 
and what standards on the other hand men will refuse to conform to in 
spite of the threat of penalties? 

On this point it is usual to say that no legal standard will or can 
be effective which is in advance of the general and customary habits 
and practices of the community — ^that law, in other words, cannot be 
in advance of usage. I suggest that here again we are in the presence 
of an over-simplification. In a rough way, the view just stated is 
sound, but only if reduced to the tautology that a law cannot be en- 
forced if it cannot be enforced. Consider the difficulty of determining 
what we mean when we talk of the existing practice or usage beyond 
which law cannot advance. In a complex modem society, made up of 
numerous layers of individuals differing widely in training, intelligence 
and occupation, there is the widest range of usage on many of the mat- 
ters with which law has to deal, and a wide variety of views and opin- 
ions as to what is just and fair and careful in any given set of circum- 
stances. How shall we tell which special brand of usage or opinion out 
of this variety and diversity is the "normal” one beyond which law 
may not advance? Shall we try to count noses and allow a temporary 
majority always to prevail? Is not the usage of an active and aggres- 
sive minority often on the way to being imitated and thus becoming 
the usage of next year’s majority? How shall we say that there is a 
usage at all where the matter in question concerns only a small part of 
the community and where there are differences of usage within even 
that restricted group? In short, when we talk of usage we are dealing 
not with something fixed and stable, but with a fluid, changing, com- 
plex phenomenon which alters under our eyes while we are attempting 
to ascertain it, and this is why we get so little real or substantial aid 
when we seek the proper standard for the effectiveness of law in a 
supposed normal standard of extra-legal practice. . 

Nor need the practice to which the law lends its aid and which it 
seeks to enforce necessarily be the practice which at the moment is 
the practice of the majority. The practice of the numerical majority 
at any given moment is often hopelessly in the rear of the soundest 
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and best considered practice. If all that law could ever effectively 
accomplish were to put its force behind the practice of the numerical 
majority, its influence in perhaps the largest number of instances 
would be to obstruct rather than promote improvement. Whether or 
not and how far law can effectively lend its support to enforce stan- 
dards in advance of the usage of the numerical majority is not a 
quesi ion which can be solved by a formula, but one which depends for 
its solution on all the circumstances of the particular case. If for 
one reason or another the practice of the majority is not something 
seriously insisted on, but rather casual, superficial, and unassociated 
with positive conviction, law can undertake to insist on a higher stan- 
dard with excellent prospects of successful enforcement. Again, where 
there is a determined and powerful minority insisting on the legal en- 
forcement of the new standard, the enforcement can often be made 
successful even in the face of somewhat determined resistance by the 
majority. In other words, to put the matter in the form of what looks 
like a truism, but a truism the full meaning of winch often fails to be ap- 
preciated, the possibility of the successful enforcement of a law depends 
on the comparative strength of the forces supporting or opposing the 
particular law at the time. The thing which is often overlooked is that 
there are other forces besides the force of mere numbers, for example 
tho force of economic power and social position, and above all the shift- 
ing forces of ideas and opinions, which, either accidentally or as a result 
of manipulation, may convert a majority of resistance today into a ma- 
jority of acquiescence tomorrow, or vice versa. The influence of these 
forces frequently makes possible in the course of time the effective 
enforcement of a law which was at variance with majority practice 
when it was adopted; and it is this possibility, and this possibility 
alone, which enables law to be an instrument of social improvement 
and progress. 

From what I have said it follows that some resistance to law is to 
be expected as a frequent and natural occurrence. Too often it seems 
to be assumed as a result of our dislike for some particular statute that 
if a law arouses resistance it is ipso facto a failure and that the measure 
of non-enforcement resulting from resistance to a law is a conclusive 
argument that the law has no place on the statute books. To take such 
a view is to succumb once more to the fallacy of over-simplification. 
No law is or can be enforced 100 per cent. If it could be, it would 
indicate such perfect conformity to the standard prescribed by the law 
that the law would be entirely superfluous. The enactment of a law 
prescribing a particular standard indicates that there are individuals 
whose conduct does not conform to that standard and who can be 
expected to employ all means in their power to evade conforming to the 
law. Such efforts are hound in many instances to be successful as long 
as law has to be administered by fallible human beings. The question 
of the effectiveness of a law is therefore always one of degree. It 
depends upon a balance between the skill of the enforcement agency 
and the social and economic forces supporting the law on the one hand 
as compared with the strength of the forces opposing the law on the 
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other. Sometimes this balance is so much in favor of the latter forces 
that there is a comparatively low degree of enforcement. Where this 
is the case today it is not necessarily true that it will also be the case 
tomorrow. Propaganda, education, changes in men’s interests and 
methods of acting may lead in time to the fairly complete enforcement 
of a statute which at the outset met with much successful resistance. 
Or the same process may work in the opposite direction. Thus Simday 
laws which a hxmdred years ago wei’e enforced with a high degree of 
effectiveness are enforced much less effectively today. 

If we grasp the fact that no law can properly be expected to meet 
with full and complete enforcement, but that enforcement is always a 
matter of degree, the whole problem of enforcement is set in a some- 
what different light from that in which it is commonly viewed in 
public discussion. It means in the first place that no law can be ex- 
pected to accomplish precisely the purpose and results which it was 
enacted to accomplish. Non-enforcement, to the extent that it is pre- 
sent, operates as a deflecting force producing a result somewhere 
intermediate between the situation existing prior to the enactment of 
the law and the result which would be produced by complete enforce- 
ment. This intermediate result varies from time to time with the 
varying degrees of enforcement which follow from shifts m the balance 
between the forces favoring and the forces opposing the law. No law 
produces precisely the same results today that it produced yesterday 
or will produce tomorrow. This means, for one thing, that even a law 
that is very badly enforced does not leave the situation exactly as it 
found it Take for example laws against gambling and vice. No 
one can doubt that the percentage of enforcement of such laws is 
comparatively low. On the other hand, no one can doubt that the 
situation with respect to gambling and vice is dUIerenl under such 
laws from what it would be in the absence of the laws. The practices 
at which the laws are aimed are conducted in a different way and to 
a different extent because of the laws. This operation of a partially 
enforced law to deflect a practice into a new form may create a situa- 
tion which satisfies the dominant forces in the community somewhat 
better than the situation which would exist in the absence of the law. 
On the other hand it may bring with it what are regarded as new 
evils. Whether the good outbalances the evil is always a question 
which has to be answered for each particular case at a particular time 
and moment of enforcement and the answer always depends on the 
nature of the forces which happen at that time to be operating for and 
against the law in the particular community. 

It is sometimes assumed that legislation of certain definite kinds 
is doomed in advance to meet with so much resistance and to be so 
difficult of enforcement that it is bound to produce more evil than good. 
Thus it is no doubt true that legislation which undertakes to regulate 
practices that can be indulged in by anyone and everyone, like gambl- 
ing, or spitting on the streets, is more difficult to enforce than legisla- 
tion affecting the conduct of only a small part of the community like 
banks and insurance companies. Nevertheless experience indicates 
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that it is too much to assume that the former sort of legislation is 
always futile. Everything depends on the balance of forces at work 
within the community for or against the legislation. Thus within the 
last few years Turkey has apparently succeeded in effecting by legisla- 
tion a complete revolution in the usages of the people in matters of 
dress and religion, precisely the kind of matters which it would be 
most plausible to argue lie completely beyond the sphere of legislative 
effectiveness. Of course the reason is that this legislation has been 
supported by vast social changes and by a revolutionary wave of 
opinion which has undermined and paralyzed the forces of opposition. 
The same thing was true in France at the time of the French Revolu- 
tion. On the other hand in India where such forces have not yet been 
able to work successfully, it has proved futile or inadvisable to attempt 
on any considerable scale to eradicate popular customs by law. 

If we thus come to the conclusion that in the last analysis the effec- 
tiveness of law depends not so much on the nature of the subject-mat- 
ter dealt with as on the particular forces of support or opposition which 
from time to time make for or against the enforcement of the law, it 
seems impossible to say that legislation is futile merely for the reason 
that it deals with this or that subject-matter. One potent argument 
for the proposition that we have too much legislation thus falls to the 
ground because it is no longer possible to say that all legislation deal- 
ing with certain classes of subject-matter is ipso facto futile. What we 
need rather is to say that legislation is useless if no honest and sincere 
attempt is made to enforce it; but when that is the case the blame 
belongs to the administrative departments charged with enforcing the 
law, and not to the Legislature which enacted it. 

NOTES 

1. George W. Wlckeraliam, "The Program of the Commission on Law Observance 
and Enforcement,” 16 A.B.A.Jour. 054, 655-656 (1030): 

Reasons for Lawless Attitude of the American Puhlio 

It must be confessed that the general attitude of mind of the average American 
Is not law-abiding. Perhaps this Is not unnatural. With forty-eight states, besides 
the Federal Congress, grinding out laws annually, or biennially ; with statute laws 
already In existence filling some thirty-five hundred volumes of more than a million 
and a half pages (according to a writer in the Journal of this Association), any gen- 
eral acceptance of statute law as imposing a moral obligation upon the citiaen 
could hardly be expected. 

Sngffostion More Potent Than Oom-pulsion 

Yet with proper guidance, an extraordinary degree of cooperation with authority 
in securing general observance of statutory requirements can be developed In the 
American public. The art of suggestion may be more potent than legislative man- 
dates bristling with penalties for disobedience. We all can recollect the amazing 
acceptance of Mr. Hoover’s request during tlie war that the public on certain days 
abstain from the use of their automobiles in order to conseiwe gasoline for war pur- 
poses, and the self-imposed restriction made in response to his request as Food 
Administrator, in the use of sugar and wheat flour, to the same end. In these cases, 
no law was enacted. Public tliought was focalized on the problem of winning the 
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war. The authorities suggested a means whereby all might contribute to tliat great 
end, and almost without exception, erery one fell In with the suggestion and sac- 
rideed personal taste, convenience or pleasure to help achieve tile dosii'od result. 
My ordinary dally life fmmi.shes me constantly witli a more recent cxanipJe of 
similar response to suggestion: As trains on the liOng Island Railroad hearing their 
load of regular commuters coming from country or suburban homos to the eily of 
New York, approach the tminels leading under the Bast River, a guard hurries 
thx'ougli the cars calling out: "All windows down, please"; sometimes without the 
"please.” Whereupon, the complaisant passengers themselves close the windows, 
an operation which is not always easy, and sit in a close and stuffy atmosphere, 
five, ten, sometimes more minutes, until the train plunges into the darkness of the 
tunnel. None of them are employes of the railroad company. There could be no 
compulsion laid upon any of them to comply with a request which otherwise would 
require the services of several trainmen ; but, recognizing that closing the windows 
is a reasonable measure of safety, tliey respond promptly to the demand. 

Do not these examples suggest the possible effect of educating public opinion to the 
need of particular legislation, and the value of endeavoring to develop on the part 
of the community at large an attitude of cooperation with the niithorities in ob- 
servance of the laws of the land? It requires no argument to convince the larger 
part of our people of the moral forces of the laws against murder, assault, robbery, 
iheft and other fundamental enactments for the protection of life, llbci’ty and prop- 
erty. But the complexities of modern life require much more regulation than these 
In order that the intricate mechanism of civilized society shall function. . . , 

Pi'evaUiiiff Spirit of Imolesmess 

That the Individual and minority groups must accept and abide by the restraluts 
so Imposed is obvious. Otherwise, lawful government breaks down and we have 
anarchy. The remedy of those who object, is to appeal to the same authority as that 
which enacts, for rescission or modlfleation. There can be no individual right to 
elect what laws one will or will not obey. A crime is the violation of a law. But 
there seems to be a spirit abroad among our people, very manifest at times, to 
"beat the law” so long as they "can get away with it.” One sees It constantly in the 
drivers of motor cars who slip by when the stop signal has flared! who speed 
across a railroad track when the warning bell is ringing and the gates lowered ; 
or who "step on the gas,” when no officer of the law Is in sight, despite the clearly 
advertised speed limit of 35 miles an hour. One sees it when returning European 
travelers try to slip through the customs lines without declaring watches or Jewelry 
they are carrying In pockets, and in many other instances. All this results from 
the fallacious notion that the individual may freely disregard any law he doesn’t 
like. Yet the whole theory of our law necessarily rests upon the right of the state 
to subordinate the individual to the public weal, 

Liherty amd Law 

“Public policy,” Justice Holmes once said, “sacrifices the Individual to the general 
good” ; and, he added, “No society has ever admitted tliAt it would not saorifloe 
individual welfo/re to Us own existence.” In the last analysis, public opinioa 
operating upon the law makers must detemine when the general welfare requires 
legislative restraint upon individual action. And good citizenship must acquiesce 
in the law as it is for the time being. 

After all, as Judge Gardozo has so clearly demonstrated in lectures from which 
I have already quoted, "Liberty in the most literal sense is the negation of law, for 
law is restraint and the absence of restraint is anarchy. On the other hand, 
anarchy by destroying restraint would leave liberty the exclusive possession of the 
strong or the unscrupulous. ... So once more we face a paradox.” 
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The sohitlon of this paradox should not be left wholly to the social philosophers 
and the economists. It falls more directly within the ambit of legal philosophy. 
.Tudge Cardozo la his lectures, and In his Judicial opinions has done much to clarify 
thought on the subject. There con be notlilng more unsound scieiitillcally than 
merely to denounce statutes as unwarranted invasions of private personal rights, 
without analysis of the reasons for the enactment, the causes which induced legis- 
lative action ; the need of some regulation of condncL, or the absence of it. On 
the other hand, there can be nothing less reasonable than for lawmakers to assume 
that the American public will accept and obey all statutes merely because the 
legislature has enacted them. To secure the maximum compliance with law, it must 
he reasonably adapted to its pui-pose and the need for its enactment must be made 
clear. 


2. See also Pound, “Enforcement of Law,” 20 Green Bag 401 (1908) ; Pound, 
Courts & Legislation," IX The Modern Legal Philosophy Series, 202, 215-217 ; 7 
Am.Pol.Sci.Eev, 361 (1915) ; Wigmore, “Problems of Law," 65-101 (1920) ; Pollock, 
“Judicial Caution and Valour," 45 L.Q.Rev. 293 (1929). 

3. Arnold, “Law Enforcement — An Attempt at Social Dissection,” 42 Tale L.J. 
1, 8-12 (1932), stiites (footnotes have been omitted): . . . 

“The first important thing to be noted about “Law Enforcement” is that while 
it always appears to be very closely related to tlie problem of public order and 
safety, actually it has very little to do with it Its effect Is rather on the public 
utlerances of those interested in the criminal law and on the appearance of the 
judiciary to the public. In order to understand this we must recognize that there 
are two veiy distinct problems of Criminal Administration: (1) the keeping ot 
order in the community, and (2) tho dramatization of the moral notions of the com- 
munity, 

"The first Is primarily a police and prosecutor’s problem, little concerned with 
and only incidentally affected by any governmental philosophy. General satlsfacllon 
wiUi or acceptance of the economic system plus a good set of policemen is probably 
more important in preserving peace than any code of criminal law. Given rea- 
.sonablo approximation of such a condition, the problem of the police and prosecutor 
is the suppression of the occasional dangerous individual. For this pui'pose the 
ideal that all laws should be enforced without a discretionary selection is impossible 
to carry out It is like directing a general to attack tte enemy on all fronts at once, 
It conveys no Idea whatever as to the next appropriate action. The prosecutor 
therefore must look at the criminal law, not as something to be enforced because 
it governs society, but as an arsenal of weapons with which to Incarcerate certain 
dangerous Individuals who are bothering society. He will be confronted with a 
long line of offenders caught in the net who are unimportant, but who must be 
disposed of. His choice will be either to make reasonable compromises with them, 
or else to clog the machinery with relentless prosecution of comparatively harm- 
less persons. There also will be dangerous and Important criminals who are sen- 
tenced under some minor count because there is not sufficient evidence to convict 
them of fEe crime for which they are apprehended, and whose ignorance of the 
strength of the prosecutor’s case makes them believe a guilty plea to a lesser 
offense Is a wise compromise. Or they may be restrained under some entirely 
different law, or vagrancy statutes. The fact that there are more laws than he 
can ever enforce is not a handicap, but an aid to the prosecutor because it gives 
him so many offensive weapons against any particular Individual. Obsolete laws 
may be revived and used for purposes that their authors never dreamed of, to sink 
into obscurity again when the particular Individual has been put behind the bars. 
The prosecutor wants to win cases, and to restrain individuals. The ideal of Law 
Enforcement, distrusting bargaining, demanding uniform sentences, and putting the 
emphasis on laws rather than on individuals, sinks into the background. 
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“The second function of Criminal Law administration, to drainaf izo the moral 
notions of the public, is probably the most important function of the criminal eourls, 
us distinguished from the prosecutor, because they work in the limoliglit of ])ul)Iif 
i)hservation. AVe may illustrate this by two cases, one in which A1 Capone, against 
whom no sufficient evidence of bootlegging or racketeering bad been found, was 
sentenced under a iax law ; and another in which an admitted whiskey ring, against 
wliom there were all sorts of evidence was freed by the Supreme Court of tiu' 
United States. In the Capone case a compromise was at first reached on perfectly 
justifiable grounds, known to the Federal Judge and approved by the Attorney 
General of the United States. Subsequent advertisement of his good fortune by 
Capone himself made this compromise impossible because it conflicted with the ideal 
of law enfoi’cement. It became necessary and under the circumstances quite justi- 
fiable for the Federal Judge to repudiate the compromise and to announce from 
the bench that there could be no bargaining with the Federal Court. The expediency 
of this announcement from the point of view of the dramatic function of criminal 
courts is obvious In spite of the fact that statistical studies indicate that it would 
he quite impossible to conduct the criminal business of the Federal Court without 
something which can only be distinguished fmm bargaining by logical hairsplitting. 
Capone was then sentenced for violation of the income tax laws, but tbe penalty was 
obviously based on ids supposed violations of other laws. The prestige of Uie state 
.seemed somehow Involved In liis conviction. There was a general impression that 
an acquittal would cause respect for tlie law to suffer a very serious setback lead- 
ing to all sorts of vaguely imagined calamities. The actual incarceration of Capone 
may have had some effect on the criminal situation In Chicago, but certainly very 
little elsewhere. Xet the case was considered of the utmost importance on the 
criminal problem all over the country; it was hailed as a triumph of Law Em 
forccmeiit. People generally felt better because of the emotional signillcance of 
this vindication of 'Law' against its enemies. It was as important as a specUicular 
victory lu a war, in which some one who wore epaulettes and bore the title of 
general had been captured. 

“Ill the same way when the admitted whiskey ring was freed by the Supreini' 
Court of the United Slates because of an invalid search, we were funiishcd with ii 
symbol of the conflicting ideal that government should not enforce laws by mirea- 
sonable searches no matter what they find. A moment’s reflection would indicate 
that the temper of the police commissioner is of much more slgnificaiice on gov- 
ei'inneiital interference with rights of respectable citizens than appellate couid. 
utterances. The testimony of any district attorney will bear out the a.ssertion that 
persona who couseiously rely upon these utterances are almost always criminals who 
deserve to be convicted. Third degree methods may flourish even in an atmosphere 
of appellate court condemnation. But the function of courts here is not directed 
toward the practical solution of the problem with which they can have little to do. 
They are engaging in a public eei-emoniai in celebration of an ideal, For tills pur- 
pose, the more deseiwlng the accused is of punishment, the more striking is tlie 
exemplification of the emotional lesson. Thus the prestige of the government in 
enforcing laws is vindicated In one case while a ceremonial in memory of individual 
freedom from law enforcement is celebrated in another. The task of keeping these 
two shows going at the same time without losing the patronage or support of the 
constitution for either is then left to the legal scholar. The result Is the develop- 
ment of substantive criminal law with conflicting details which are puzzling to 
persons who do not understand the unexamined popular assumptions which lie In 
the baclrground. 

“The dramatic ideal of 'Law Enforcement’ os it has become part of the political 
consciousness of today shares the frailty of all ideals in that when reduced to 
logical statement instead of being expressed emotionally or poetically it disappears. 
The best statement which we can make of it would run about as follows. Laws 
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(paiilciilnrly criminal laws) are peculiarly sacred tilings. Whatever their merit 
iiUi'insically or by wlialcver political chicanery they may have been passed, they 
must be respected or enforced. Laws must be respected ao that they may be en- 
forced and enfoi’ccd so that they may be respect ed, If any single law is not en- 
foiTcd it loads to disrespect for all laws, which in turn leads to the non-enforce- 
ment of all laws. The origiiml notion of respect for a ‘Law’ which is above the 
King was invented as a justiflealion for revolt against constituted authority acting 
ill ail arbiti-ary way. Today it becomes the emotional compulsion not to revolt 
against constitutional aiitliority acting in an arbilrary way. 

"Those circular notions, sometimes learnedly and at other times oratorically or 
poetically expressed, are constantly moulding our criminal administration and our 
ideas of its reform. In the struggle over prohibition they have compelled the U'cts 
as well as the di 7 s to demand enforcement. So fixed is the notion in the popular 
mind that parents often hide commonplace liquor violations from their children be- 
cause they are unable to formulate a philosophy which will justify their conduct 
even to themselves. They do not want to be a ‘malign influence’ causing disrespect 
for government as Lord Coke was when he made his famous statement that there was 
a law above any constituted authority. A politician who today would publicly 
advocate the disregard of any law would be a dangerous radical, because such an 
open slaiemeut of a well Icnown fact would disturb the struelure of our government. 

"It is curious to note that as the ideal of Law Enforcement becomes more and 
more abstract and mystical it has less and less to do with actual enforcement. This 
Is iUustraLocl by the fact that it attaches itself to some laws and not to others in 
a way which seems almo.st accidental. Generally, the laws or the instances which 
cause tlio most violent emotions of law enforcement in the public mind are those 
of the least social signiliconcc. Tlie creed is notably absent in so-called civil 
ea.ses, and oven from criminal penalties In the field usually designated as civil law. 
We do not find it attached to negligence, breaches of contract, public utility rate- 
making, corporate mergers, unfair coinpetllion, etc. Attorneys who arrange devices 
by which their incoi-porated clients may avoid tlie implications of such laws are 
able to maintain positions of Impregnable respectability. If they assisted in the 
operations of a bootlegging syndicate, their social positions would lie much less 
secure. To a man from Mara, however, unaccustomed to our emotional atmosphere, 
it might seem that the prestige of the state might just as well be involved in public 
utility rate making provisions as in the occasional incarceration of a bootlegger. 
The important difference which he would fail to see is that the case of the boot- 
legger is much simpler, less important, and more easily understood by the man on 
the street, and therefore offers better material for drama In which conflicting ideals 
.are alternately demonstrated." 

4. See Nutting, “Definitive Standards in Eederal Obscenity Legislation", 23 Iowa 
L.Eev. 24 (1937). 
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SECTION 2. A SPECIMEN REGULATORY STATUTE 

AN ACT 

To provide full and fair disclosure of the character of securities 
sold in interstate and foreign commerce and through the mails, and 
to prevent frauds in the sale thereof, and for other purposes. (1933, 
c. 38, 48 Stat. as amended by 1934, c. 404, 48 Stal.; 15 U.S.C.A. § 77a 
et seq.) 

Be it enacted hy the Senate and Home of Representatives of the 

United States of America in Congress assembled, 

TITLE I 
Short Title 

Section 1. This title may be cited as the “Securities Act of 
1933.” 

Sec. 2. Definitions 

When used in this act, unless the context otherwise requires — 

(1) The term “security” means any note, stock, treasury stock, 
bond, debenture, evidence of indebtedness, certificate of interest or 
participation in any profit-sharing agreement, collateral-trust cer- 
tificate, preorganization certificate or subscription, transferable share, 
investment contract, voting-trust certificate, certificate of deposit for 
a security, fractional undivided interest in oil, gas, or other mineral 
rights, or, in general, any interest or instrument commonly known 
as a “security”, or any certificate of interest or participation in, tem- 
porary or interim certificate for, receipt for, guarantee of, or warrant 
or right to subscribe to or purchase, any of the foregoing. 

(2) The term “person” means an individual, a corporation, a part- 

nership, an association, a joint-stock company, a trust, any unincor- 
porated organization, or a government or political subdivision thereof. 
As used in this paragraph the term “trust” shaU include only a trust 
where the interest or interests of the beneficiary or beneficiaries eue 
evidenced by a security. . . . 

Sec. 3. Exempted securities 

(a) Except as hereinafter expressly provided, the provisions of 
this act shall not apply to any of the following classes of securities: 

(1) Any security which, prior to or within sixty days after May 
27, 1933, has been sold or disposed of by the issuer or bona fide of- 
fered to the public, but this exemption shall not apply to any new 
offering of any such security by an issuer or underwriter subsequent 
to such sixty days; 

(2) Any security issued or guaranteed by the United States or 
any Territory thereof, or by the District of Columbia, or by any 
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State of the United States, or by any political subdivision of a State 
or Territory, or by any public instrumentality of one or more States 
or Territories, or by any person controlled or supervised by and 
acting as an instrumentality of the Government of the United States 
pursuant to authority granted by the Congress of the United States, 
or any certificate of deposit for any of the foregoing, or any secu- 
rity issued or guarantei^ by any national bank, or by any banking 
institution organized under the laws of any State or Territory or 
the District of Columbia, the business of which is substantially con- 
fined to banking and is supervised by the State or Territorial bank- 
ing commission or similar official; or any security issued by or rep- 
resenting an interest in or a direct obligation of a Federal Reserve 
bank; 

(9) Any security exchanged by the issuer with its existing se- 
curity holders exclusively where no commission or other remunera- 
tion is paid or given directly or indirectly for soliciting such ex- 
change; 

Exempted Transactions 

Sec. 4. The provisions of section 5 shall not apply to any of the 
following transactions: 

(1) Transactions by any person other than an issuer, underwriter, 
or dealer; transactions by an issuer not with or through an under- 
writer and not involving any public offeiing; or transactions by a 
dealer (including an underwriter no longer acting as an underwriter 
in respect of the security involved in such transaction) , except trans- 
actions within one year after the last date upon which the security 
was bona fide offered to the public by the issuer or by or through 
an underwriter (excluding in the computation of such year any time 
during which a stop order issued under section 8 is in effect as to 
the security), and except transactions as to securities constituting 
the whole or a part of an unsold allotment to or subscription by such 
dealer as a participant in the distribution of such securities by the 
issuer or by or through an underwriter. 

(2) Brokers’ transactions, executed upon customers’ orders on any 
exchange or in the open or counter market, but not the solicitation 
of such orders. 


Sec. 5. Prohibitions relating to interstate commerce and the mails 

(a) Unless a registration statement is in effect as to a security, it 
sh^ be unlawful for any person, directly or indirectly — 

(Licensing effect) 

(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the mails to sell or 
offer to buy such security through the use or medium of any pros- 
pectus or otherwise; or 
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(2) to carry or cause to be carried through the mails or in inter- 
state commerce, by any means or instruments of transportation, any 
such security for the purpose of sale or for delivery after sale. 

(b) It shall be unlawful for any person, directly or indirectly — 

(1) to make use of any means or instruments of transportation 
or communication in interstate commerce or of the maiis to carry 
or transmit any prospectus relating to any security registered under 
this subchapter, unless such prospectus meets the requirements of 
section 10, or 

(2) to carry or to cause to be carried through the mails or in inter- 
state commerce any such security for the purpose of sale or for de- 
livery after sale, unless accompanied or preceded by a prospectus 
that meets the requirements of section 10. 

Sec. 6. Eegistratipn of securities and signing of registration state- 
ment 

(a) Any security may be registered with the Commission under 
the terms and conditions hereinafter provided, by filing a registra- 
tion statement in triplicate, at least one of which shall be signed by 
each issuer, its principal executive officer or officers, its princip^ 
financial officer, its comptroller or principal accounting officer, and 
the majority of its board of directors or persons performing sim- 
ilar functions (or, if there is no board of ffirectors or persons per- 
forming similar functions, by the majority of the persons or board 
having the power of management of the issuer), and in case the 
issuer is a foreign or Territorial person by its duly authorized repre- 
sentative in the United States; except that when such registration 
statement relates to a security issued by a foreign government, or 
political subdivision thereof, it need be signed only by the under- 
writer of such security. Signatures of all such persons when written 
on the said registration statements shall be presumed to have been 
so written by authority of the person whose signature is so affixed 
and the burden of proof, in the event such authority shall be denied, 
shall be upon the party denying the same. The affixing of any sig- 
nature without the authority of the purported signer shall consti- 
tute a violation of this subchapter. A registration statement shall 
be deemed effective only as to the securities specified therein as pro- 
posed to be offered. 

(b) At the time of filing a registration statement the applicant 
shall pay to the Commission a fee of one one-hundredth of 1 per 
centum of the maximum aggregate price at which such securities 
are proposed to he offered, but in no case shall such fee be less them 
$25. 

(c) The filing with the Commission of a registration statement, 
or of an amendment to a registration statement, shall be deemed 
to have taken place upon the receipt thereof, but the filing of a 
registration statement shall not be deemed to have taken place un- 
less it is accompanied by a United States postal money order or a 
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certified bank check or cash for the amount of the fee required un- 
der subsection (b) . 

(d) The information contained in or filed with any registration 
statement shall be made available to the public under such regula- 
tions as the Commission may prescribe, and copies thereof, photo- 
static or otherwise, shall be furnished to every applicant at such rea- 
sonable charge as the Commission may prescribe. 

Sec. 7. Information required in registration statement 
(Publicity — Specific regulations authorised) 

The registration statement, when relating to a security other than 
a security issued by a foreign government, or political subdivision 
thereof, shall contain the information, and be accompanied by the 
documents, specified in Schedule A, and when relating to a security 
issued by a foreign government, or political subdivision thereof, shall 
contain the information, and be accompanied by the documents, 
specified in Schedule B; except that the Commission may by rules 
or regulations provide that any such information or document need 
not be included in respect of any class of issuers or securities if it 
finds that the requirement of such information or document is in- 
applicable to such class and that disclosure fully adequate for the 
protection of investors is otherwise required to be included within 
the registration statement. If any accountant, engineer, or ap- 
praiser, or any person whose profession gives authority to a state- 
ment made by him, is named as having prepared or certified any 
part of the registration statement, or is named as having prepared 
or certified a report or valuation for use in connection with the 
registration statement, the written consent of such person shall be 
filed with the registration statement. If any such person is named 
as having prepared or certified a report or valuation (other than 
a public official document or statement) which is used in connection 
with the registration statement, but is not named as having prepared 
or certified such report or valuation for use in connection with the 
registration statement, the written consent of such person shall be 
filed with the registration statement unless the Commission dispenses 
with such filing as impracticable or as involving undue hardship on 
the person filing the registration statement. Any such registration 
statement shall contain such other information, and be accompanied 
by such other documents, as the Commission may by rules or reg- 
ulations require as being necessary or appropriate in the public in- 
terest or for the protection of investors. 

Sec. 8. Taldng effect of registration statements and amendments 
thereto 


(Stop oi-ders) 

(d) If it appears to the Commission at any time that the registra- 
tion statement includes any untrue statement of a material fact on 
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omits to state any material fact required to be stated therein or nec- 
essary to make the statements therein not misleading, the Commis- 
sion may, after notice by personal service or the sending of confirmed 
telegraphic notice, and after opportunity for hearing (at a time fixed 
by the Commission) within fifteen days after such notice by personal 
service or the sending of such telegraphic notice, issue a stop order 
suspending the effectiveness of the registration statement. When 
such statement has been amended in accordance with such stop order, 
the Commission shall so declare and thereupon the stop order shall 
cease to be effective. 

(Power to investigate) 

(e) The Commission is hereby empowered to make an examina- 
tion in any case in order to determine whether a stop order should 
issue under subsection (d). In making such examination the Com- 
mission or any officer or officers designated by it shall have access 
to and may demand the production of any books and papers of, and 
may administer oaths and affirmations to and examine, the issuer, 
underwriter, or any other person, in respect of any matter relevant 
to the examination, and may, in its discretion, require the produc- 
tion of a balance sheet exhibiting the assets and liabilities of the 
issuer, or its income statement, or both, to be certified to by a pub- 
lic or certified accountant approved by the Commission. If the is- 
suer or underwriter shall fail to cooperate, or shall obstruct or refuse 
to permit the making of an examination, such conduct shall be proper 
ground for the issuance of a stop order. 

(f) Any notice required under this section shall be sent to or 
served on the issuer, or, in case of a foreign government or political 
subdivision thereof, to or on the underwriter, or, in the case of a 
foreign or Territorial person, to or on its duly authorized representa- 
tive in the United States named in the registration statement, prop- 
erly directed in each case of telegraphic notice to the address given 
in such statement. 

NOTE 

In Jones T. Securities and Esoliauge Comm., 298 TT.S. 1, 56 S.Ct. 664, 80 L.Ed. 
1015 (1936), It was held that a proceeding by the Securities Exchange Commission 
to determine whether a stop order should be issued is analagous to a suit in equity 
lor an Injunction, and should he governed by lihe considerations. Ed. 

Sec. 9. Court review of orders 

(a) Any person aggrieved by an order of the Commission may 
obtain a review of such order in the Circuit Court of Appeals of the 
United States, within any circuit wherein such person resides or has 
Ms principal place of business, or in the United States Court of Ap- 
peals for the District of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written petition praying 
that the order of the Commission be modified or be set aside in whole 
or in part. A copy of such petition shall he forthwith served upon 
tile Commission, and thereupon the Commission shall certify and 



Sec. 2 


Specimen Regulatory Statute 


511 


file in the court a transcript of the record upon which the order com- 
plained of was entered. No objection to the order of the Commis- 
sion shall be considered by the court unless such objection shall have 
been urged before the Commission. The finding of the Commission 
as to the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional 
evidence is material and that there were reasonable grounds for 
failure to adduce such evidence in the hearing before the Commission, 
the court may order such additional evidence to be taken before the 
Commission and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may seem prop- 
er. The Commission may modify its findings as to the facts by rea- 
son of the additional evidence so taken, and it shall file such modified 
or new findings, which, if supported by evidence, shall be conclusive, 
and its recommendation, if any, for the modification or setting aside 
of the original order. The jurisdiction of the court shall be exclu- 
sive and its judgment and decree, affirming, modifying, or setting 
aside, in whole or in part, any order of the Commission, shall be 
final, subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 346 and 347 
of Title 28. 

(b) The commencement of proceedings under subsection (a) shall 
not, unless specifically ordered by the court, operate as a stay of 
the Commission’s order. 

Sec. 10. Inf ormation required in prospectus 

(Publicity requirement. Omitted. Ed.) 

Sec. 11. Civil liabilities on account of false registration statement 

(a) In case any part of the registration statement, when such 
part became effective, contained an untrue statement of a material 
fact or omitted to state a material fact required to be stated therein 
or necessary to make the statements therein not misleading, any 
person acquiring such security (unless it is proved that at the time 
of such acquisition he knew of such untruth or omission) may, either 
at law or in equity, in any court of competent jurisdiction, sue — 

(1) every person who signed the registration statement; 

(2) every person who was a director of (or person performing 
similar functions) or partner in the issuer at the time of the filing 
of the part of the registration statement with respect to which his 
liability is asserted; 

(3) every person who, with his consent, is named in the registra- 
tion statement as being or about to become a director, person per- 
forming similar functions, or partner; 

(4) every accountant, engineer, or appraiser, or any person whose 
profession gives authority to a statement made by him, who has with 
his consent been named as having prepared or certified any part of 
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the registration statement, or as having prepared or certified any 
report or valuation which is used in connection with the registra- 
tion statement, with respect to the statement in such registration 
statement, report, or valuation, which purports to have been pre- 
pared or certified by him; 

(5) every underwriter with respect to such security. 

If such person acquired the security after the issuer has made 
generally available to its security holders an earning statement cov- 
ering a period of at least twelve months beginning after the effec- 
tive date of the registration statement, then the right of recovery 
under this subsection shall be conditioned on proof that such person 
acquired the security relying upon such untrue statement in the 
registration statement or relying upon the registration statement 
and not knowing of such omission, but such reliance may be estab- 
lished without proof of the reading of the registration statement by 
such person. 

(Clauses (b) to (d) are omitted. Ed.) 

(e) The suit authorized imder subsection (a) may be to recover 
such damages as shall represent the difference between the amount 
paid for the security (not exceeding the price at which the security 
was offered to the public) and (1) the value thereof as of the time 
such suit was brought, or (2) the price at which such security shall 
have been disposed of in the market before suit, or (3) the price 
at which such security shall have been disposed of after suit but 
before judgment if such damages shall be less than the damages 
representing the difference between the amount paid for the security > 
(not exceeding the price at which the sectuity was offered to the 
public) and the value thereof as of the time such suit was brought: 
Provided, That if the defendant proves that any portion or aU of 
such damages represents other than the depreciation in value of 
such security resulting from such part of the registration statement, 
with respect to which his liability is asserted, not being true or 
omitting to state a material fact required to be stated therein or 
necessary to make the statements therein not misleading, such por- 
tion of or all such damages shall not be recoverable. In no event 
shall any underwriter (unless such underwriter shall have knowing- 
ly received from the issuer for acting as an underwriter some benefit, 
directly or indirectly, in which all other underwriters similarly sit- 
uated did not share in proportion to their respective interests in the 
underwriting) be liable in any suit or as a consequence of suits au- 
thorized under subsection (a) for damages in excess of the total price 
at which the securities underwritten by him and distributed to the 
public were offered to the public. In any suit under this or any other 
section of this subchapter the court may, in its discretion, require 
an undertaking for the payment of the costs of such suit, including 
reasonable attorney’s fees, and if judgment shall be rendered against 
a party litigant, upon the motion of the other party litigant, such 
costs may be assessed in favor of such party litigant (whether or not 
such undertaking has been required) if the court believes the suit 
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or the defense to have been without merit, in an amount sufhcient 
to reimburse him for the reasonable expenses incurred by him, in 
connection with such suit, such costs to be taxed in the manner usually 
provided for taxing of costs in the court in which tlie suit was heard. 


Sec. 12. Civil liabilities arising in connection with prospectuses and 
communications 
Any person who — 

(1) sells a security in violation of section 5; or 

(2) sells a security (whether or not exempted by the provisions 
of section 3, other than paragraph (2) of subsection (a) thereof), 
by the use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails, by means of a 
prospectus or oral communication, which includes an untrue state- 
ment of a material fact or omits to state a material fact necessary in 
order to make the statements, in the light of the circumstances under 
which they were made, not misleading (the purchaser not knowing 
of such untruth or omission), and who shall not sustain the burden 
of proof that he did not know, and in the exercise of reasonable care 
could not have known of such untruth or omission, shall be liable 
to the person purchasing such security from him, who may sue either 
at law or in equity in any coui’t of competent jurisdiction, to recover 
the consideration paid for such security with interest thereon, less 
the amount of any income received thereon, upon the tender of such 
security, or for damages if he no longer owns the security. 

Sec. 13. Limitation of Actions 
(Omitted. Ed.) 

Sec. 14. Contrary Stipulations Void 

Any condition, stipulation, or provision binding any person acquir- 
ing any security to waive compliance with any provision of this title 
or of the rules and regulations of the Commission shall be void. 

Sec. 15, Liability of Controlling Pereons 
Every person who, by or through stock ownership, agency, or other- 
wise, or who, pursuant to or in connection with an agreement or under- 
standiing with one or more other persons by or through stock own- 
ership, agency, or otherwise, controls any person liable under sec- 
tion 11 or 12, shall also be liable jointly and severally with and to 
the same extent as such controlled person to any person to whom 
such controlled person is liable, unless the controlling person had 
no knowledge of or reasonable ground to believe in the existence of 
the facts by reason of which the liability of the controlled person 
is alleged to exist. 
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Sec. 16. Additional remedies 

The rights and remedies provided by this act shall be in addition 
to any and all other rights and remedies that may exist at law or in 
equity. 

Sec. 17. Frandnlent interstate transactions 

(a) It shall be unlawful for any person in the sale of any securities 
by the use of any means or instruments of transportation or com- 
munication in interstate commerce or by the use of the maUs, directly 
or indirectly — 

(1) to employ any device, scheme, or artifice to defraud, or 

(2) to obtain money or property by means of any untrue state- 
ment of a material fact or any omission to state a material fact 
necessary in order to make the statements made, in the light of the 
circumstances under which they were made, not misleading, or 

(3) to engage in any transaction, practice, or course of business 
which operates or would operate as a fraud or deceit upon the pur- 
chaser. 

(b) It shaU be unlawful for any person, by the use of any means 
or instruments of transportation or communication in interstate 
commerce or by the use of the mails, to publish, give publicity to, 
or circulate any notice, circular, advertisement, newspaper, article, 
letter, investment service, or communication which, though not pur- 
porting to offer a security for sale, describes such security for a 
consideration received or to be received, directly or indirectly, from 
an issuer, underwriter, or dealer, without fully disclosing the receipt, 
whether past or prospective, of such consideration and the amount 
thereof. 

(c) The exemptions provided in section 3 shall not apply to the 
provisions of this section. 

Sec. 18. State control of securities 

Nothing in this act shall affect the jurisdiction of the securities 
commission (or any agency or office performing like functions) of 
any State or Territory of the United States, or the District of Co- 
lumbia, over any security or any pemon. 

Sec. 19. Special powers of Commission 

(Authoi-lty to make regvdaUons and terms — ^PnbUcation of regulations Tm . 

mixnity for conformity) 

(a) The Commission shall have authority from time to time to 
malte, amend, and rescind such rules and regulations as may be nec- 
essary to carry out the provisions of this act, including rules and reg- 
ulations governing registration statements and prospectuses for va- 
rious classes of securities and issuers, and defining accounting, tech- 
nical, and trade terms used in this act. Among other things, the 
Commission shall have authority, for the purposes of this act, to’ pre- 

nniD & MacDonald U.C.B.IiEo. 
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scribe the form or forms in which required information shall be sei 
forth, the items or details to be shown in the balance sheet and earn- 
ing statement, and the methods to be followed in the preparation oJ 
accounts, in the appraisal or valuation of assets and liabilities, in the 
determination of depreciation and depletion, in the differentiatior 
of recurring and nom'ecurring income, in the differentiation of in- 
vestment and operating income, and in the preparation, where the 
Commission deems it necessary or desirable, of consolidated balance 
sheets or income accounts of any person directly or indirectly con- 
trolling or controlled by the issuer, or any person under direct or 
indirect common control with the issuer; but insofar as they relate 
to any common carrier subject to the provisions of section 20 of Ti- 
tle 49, the rules and regulations of the Commission with respect to 
accounts shall not be inconsistent with the requirements imposed by 
the Interstate Commerce Commission under authority of such sec- 
tion 20. The rules and regulations of the Commission shall be ef- 
fective upon publication in the manner which the Commission shall 
prescribe. No provision in this act imposing any liability shall apply 
to any act done or omitted in good faith in conformity with any 
rule or regulation of the Commission, notwithstanding that such rule 
or regulation may, after such act or omission, be amended or re- 
scinded or be determined by judicial or otlier authority to be invalid 
for any reason. 

(Oatlis and subpoenas) 

(b) For the purpose of all investigations which, in the opinion 
of the Commission, are necessary and proper for the enforcement 
of this act, any member of the Commission or any officer or officers 
designated by it are empowered to administer oaths and affirmations, 
subpoena witnesses, take evidence, ajid require the production of any 
books, papers, or other documents which the Commission deems rel- 
evant or material to the inquiry. Such attendance of witnesses and 
the production of such documentary evidence may be required from 
any place in the United States or any Territory at any designated 
place of hearing. 

Sec. 20. Injunctions and prosecution of offenses 

(a) Whenever it shall appear to the Commission, either upon 
complaint or otherwise, that the provisions of this act, or of any. 
rule or regulation prescribed under authority thereof, have been or 
are about to be violated, it may, in its discretion, either require or 
permit such person to file with it a statement in writing, under oath, 
or otherwise, as to all the facts and circumstances concerning the 
subject matter which it believes to be in the public interest to in- 
vestigate, and may investigate such facts. 

(b) Whenever it shall appear to the Commission that any per- 
son is engaged or about to engage in any acts or practices which 
constitute or will constitute a violation of the provisions of this act,' 
or of any rule or regulation prescribed under authority thereof, it 
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may in its discretion, bring an action in any district court of the 
United States, United States court of any Teiritory, or the district 
court of the United States for the District of Columbia to enjoin such 
acts or practices, and upon a proper showing a permanent or tem- 
porary injunction or restraining order shall be granted without bond. 
The Commission may transmit such evidence as may be available 
concerning such acts or practices to the Attorney General who may, 
in his discretion, institute the necessary criming proceedings under 
this subchapter. Any such criminal proceeding may be brought ei- 
ther in the district wherein the transmittal of the prospectus or se- 
curity complained of begins, or in the district wherein such prospectus 
or security is received. 

(c) Upon application of the Commission the district courts of the 
United States, the United States courts of any Territory, and the 
district court of the United States for the District of Columbia, shall 
also have jurisdiction to issue writs of mandamus commanding any 
person to comply with the provisions of this act or any order of the 
Commission made in pursuance thereof. 

Sec. 21. Hearing by Commission 
(Becords) 

All hearings shall be public and may be held before the Commission 
or an officer or officers of the Commission designated by it, and ap- 
propriate records thereof shall be kept. 

Sec. 22. Jm-isdiction of offenses and suits 
(Judicial enforcement) 

(a) The district courts of the United States, the United States 
courts of any Territory, and the district court of the United .States for 
the District of Columbia shall have jurisdiction of offenses and viola- 
tions under this title and under the rules and regulations promulgated 
by the Commission in respect thereto, and, concurrent with State 
and Territorial courts, of aU suits in equity and actions at law brought 
to enforce any liability or duty created by this act. Any such suit 
or action may be brought in the district wherein the defendant is 
found or is an inhabitant or transacts business, or in the district where 
the sale took place, if the defendant participated therein, and process 
in such cases may be served in any other district of which the de- 
fendant is ah inhabitant or wherever the defendant may be found. 
Judgments and decrees so rendered shall be subject to review as 
provided in sections 225 and 347 of Title 28. No case arising under 
this act and brought in any State court of competent jurisdiction 
shall be removed to any court of the United States. No costs shall 
be assessed for or against the Commission in any proceeding under 
this act brought by or against it in the Supreme Court or such other 
courts. 
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( Pi'oceeiliiigs for contempt) 

(b) In case of contumacy or refusal to obey a subpoena issued 
to any person, any of the said United States courts, within the ju- 
risdiction of which said person guilty of contumacy or refusal to 
obey is found or resides, upon application by the Commission may 
issue to such person an order requiring such person to appear be- 
fore the Commission, or one of its examiners designated by it, there 
to produce documentary evidence if so ordered, or there to give evi- 
dence touching the matter in question; and any failure to obey such 
order of the court may be punished by said court as a contempt there- 
of. 

(Amnesty) 

(c) No person shall be excused from attending and testifying or 
from producing books, papers, contracts, agreements, and other doc- 
uments before the Commission, or in obedience to the subpoena of 
the Commission or any member thereof or any officer designated by 
it, or in any cause or proceeding instituted by the Commission, on 
the groimd that the testimony or evidence, documentary or other- 
wise, required of him, may tend to incriminate him or subject him 
to a penalty or forfeiture; but no individual shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any trans- 
action, matter, or thing concerning which he is compelled, after hav- 
ing claimed his privilege against self-incrimination, to testify or pro- 
duce evidence, documentary or otherwise, except that such individual 
so testifying shall not be exempt from prosecution and punishment 
for perjury committed in so testifying. 

Sec. 33. Unlawful representations 

(Prevention of misuse of registration) 

Neither the fact that the registration statement for a security has 
been filed or is in effect nor the fact that a stop order is not in effect 
with respect thereto shall be deemed a finding by the Commission 
that the registration statement is true and accurate on its face or 
that it does not contain an untrue statement of fact or omit to state 
a material fact, or be held to mean that the Commission has in any 
way passed upon the merits of, or given approval to, such security. 
It shall be unlawful to make, or cause to be made to any prospective 
purchaser any representation contrary to the foregoing provisions of 
this section. 

Sec. 34. Penalties 

Any person who willfully violates any of the provisions of this act, 
or the rules and regulations promulgated by the Commission under 
authority thereof, or any person who willfully, in a registration state- 
ment filed under this act, makes any untrue statement of a material 
fact or omits to state any material fact required to be stated there- 
in or necessary to make the statements therein not misleading, shall 
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upon conviction be fined not more than $5,000 or imprisoned not 
more than five years, or both. 

Sec. 25. Jurisdiction of other Government agencies over securities 
(Saving clause) 

Nothing in this act shall relieve any person from submitting to 
the respective supervisory units of the Government of the United 
States information, reports, or other documents that are now or may 
hereafter be required by any provision of law. 

Sec. 26. Separability of provisions 

If any provision of this act, or the application of such provision 
to any person or circumstance, shall be held invalid, the remainder 
of this act, or the application of such provision to persons or cir- 
cumstances other than those as to which is held invalid, shall not be 
affected thereby. 


Schedule of information required in registration statement 
SCHEDULE A 

(Publicity) 

(1) The name under which the issuer is doing or intends to do 
business; 

(2) the name of the State or other sovereign power under which 
the issuer is organized; 

(3) the location of the issuer’s principal business office, and if the 
issuer is a foreign or territorial person, the name and address of its 
agent in the United States authorized to receive notice; 

(4) the names and addresses of the directors or persons perform- 
ing similar functions, and the chief executive, financial and account- 
ing officers, chosen or to be chosen if the issuer be a corporation, 
association, trust, or other entity; of all partners, if the issuer be a 
partnership; and of the issuer, if the issuer be an individual; and 
of the promoters in the case of a business to be formed, or formed 
within two years prior to the filing of the registration statement; 

(5) the names and addresses of the underwriters; 

(6) the names and addresses of all persons, if any, owning of rec- 
ord or beneficially, if Imown, more than 10 per centum of any class 
of stock of the issuer, or more than 10 per centum in the aggregate 
of the outstanding stock of the issuer as of a date within twenty 
days prior to the filing of the registration statement; 

(7) the amount of securities of the issuer held by any person spec- 
ial in paragraphs (4), (5), and (6) of this schedule, as of a date 
within twenty days prior to the filing of the registration statement, 
and, if possible, as of one year prior thereto, and the amoimt of the 
securities, for which the registration statement is filed, to which 
such pemons have indicated their intention to subscribe; 
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(8) the general character of the business actually transacted or to 
bo transacted by the issuer; 

(9) a statement of the capitalization of the issuer, including the 
authorized and outstanding amounts of its capital stock and the pro- 
portion thereof paid up, the number and classes of shares in which 
such capital stock is divided, par value thereof, or if it has no par 
value, the stated or assigned value thereof, a description of the re- 
spective voting rights, preferences, conversion and exchange rights, 
rights to dividends, profits, or capital of each class, with respect to 
each other class, including the retirement and liquidation rights or 
values thereof; 

(The remainder of Schedule A and all of Schedule B are omitted. 
Ed.) 


SECTION 3. SANCTIONS GENERALLY 
A. Definitions 

SIR JOHN W. SALMOND, JURISPRUDENCE 

London: 1930. 8th ed. by Manning. Sweet & Maxwell, Ltd. 23. 

The instrument of coercion by which any system of imperative 
law is enforced is called a sanction, and any rule so enforced is said 
to be sanctioned. Thus physical force in the various methods of 
its application is the sanction applied by the state in the administra- 
tion of justice. Censure, ridicule, and contempt are the sanctions by 
which society (as distinguished from the state) enforces the rules 
of positive morality. War is the last and most formidable of the 
sanctions which in the society of nations maintains the law of na- 
tions. Threatenings of evils to flow here or hereafter from Divine 
anger are the sanctions of religion, so far as religion assumes the 
form of a regulative or coercive system of imperative law. 

A sanction is not necessarily a punishment or penalty. To pimish 
law-breakers is an effective way of maintaining the law, but it is not 
the only way. The state enforces the law not only by imprisoning 
the thief, but by depriving him of his plunder and restoring it to the 
true owner; and each of these applications of the physical force of 
the state is equally a sanction. 


Sm WILLIAM BLACKSTONE, 1 COMMENTARIES 
Oxford: 1765. The Clarendon Press. Introd. Sec. 2, p. 66. 

With regard to the sanction of laws, or the evil that may attend 
the breach of public duties, it is observed, that human legislators have 
for the most part chosen to make the sanction of their laws rather 
vindicatory than remmatory, or to consist rather in punishments, 
than in actual particular rewards. Because in the first place, the 
quiet enjoyment and protection of all our civil rights and liberties. 
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which are the sure and general consequence of obedience to the 
municipal law, are in themselves the best and most valuable of all 
rewards. Because also, were the exercise of every virtue to be en- 
forced by the proposal of particular rewards, it were impossible for 
any state to furnish stock enough for so profuse a bounty. And far- 
ther, because the dread of evil is a much more forcible principle of 
human actions than the prospect of good. For which reasons, though 
a prudent bestowing of rewards is sometimes of exquisite use, yet we 
find that those civil laws, which enforce and enjoin our duty, do 
seldom, if ever, propose any privilege or gift to such as obey the law; 
but do constantly come armed with a penalty denounced against 
transgressors, either expressly defining the nature and quantity of 
the punishment, or else leaving it to the discretion of the judges, and 
those who are entrusted with the care of putting the laws in ex- 
ecution. 

NOTE 

For a comparison of the principal schools of jurists with regard to the question 
wliat mates law obligatory, see Pound, “Outlines of Lectures on Juidsprudence,” 
(1943) p. 31, item IIL 


B. Availability 
TIGNER V. STATE OF TEXAS 

Supreme Court of the United States, 1940. 

SIO U.S. 141, 60 S.Ot. 879, 84 L.Bd. 1124; rehearing denied 310 U.S. 659. 

60 S.Ot. 1092, 84 L.Bd. 1422. 

Mr. Justice Frankfurter delivered the opinion of the Court. 

This is an appeal under § 237 (a) of the Judicial Code, as amended, 
28 U.S.C. § 344(a), 28 U.S.C.A. § 344(a), to review a judgrnent of the 
Court of Criminal Appeals of Texas sustaining the constitutionality 
of a Texas anti- trust law, and therefore upholding an indictment under 
it. Appellant was charged with participation in a conspiracy to fix the 
retail price of beer. Such a conspiracy is made a criminal offense by 
Title 19, Chapter 3, Art. 1632 et seq., of the Texas Penal Code. Be- 
cause the provisions of this law do not “apply to agricultural products 
or live stock * * * in the hands of the producer or raiser”, Art. 
1642, Tigner challenged the validity of the entire statute and sought 
release in the local courts by habeas corpus. His claim has been re- 
jected by the Texas Court of Criminal Appeals. 132 S.W.2d 885. Es- 
sentially his contention is that the exemption granted by the Texas 
statute falls within the condemnation of Connolly v. Union Sewer Pipe 
Co., 184 U.S. 540, 22 S.Ct. 431, 46 L.Ed. 679, as offensive to “the equal 
protection of the laws” which the Fourteenth Amendment safeguards. 
If that case controls, appellant contends, the Texas Act cannot survive 
and he must go free. 

The court below recognized that the exemption was identical with 
that deemed fatal to the Illinois statute involved in Connolly’s case. 
But it felt that time and circumstances had drained that case of 
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vitality, leaving it fi’ee to treat the exemption as an exercise of legisla- 
tive discretion. A similar attitude has been reflected by the Supreme 
Court of Wisconsin, Northern Wis. Co-operative Tobacco Pool v. Bek- 
kcdal, 182 Wis. 571, 593, 197 N.W. 936, and appears to underlie much 
recent state and federal legislation. Dealing as we are with an appeal 
to the Constitution, the Connolly case ought not to foreclose us from 
considering this exemption in its own setting. 

The problem, in brief, is this; May Texas promote its policy of free- 
dom for economic enterprise by utilizing the criminal law against 
various forms of combination and monopoly, but exclude from criminal 
punishment corresponding activities of agriculture? 

Legislation, both state and federal, similar to that of Texas had its 
origin in fear of the concentration of industrial power following the 
Civil War. Law was invoked to buttress the traditional system of free 
competition, free markets and free enterprise. Pressure for this legis- 
lation came more particularly from those who as producers, as well as 
consumers, constituted the most dispersed economic groups.*- These 
large sections of the population — those who labored with their hands 
and those who worked the soil — ^were as a matter of economic fact in 
a different relation to the community from that occupied by indus- 
trial combinations. Farmers were Widely scattered and inured to 
habits of individualism; their economic fate was in large measure de- 
pendent upon contingencies beyond their control. In these circum- 
stances, legislators may well have thought combinations of farmers 
and stockmen presented no threat to the community, or, at least, the 
threat was of a different order from that arising through combina- 
tions of industrialists and middlemen. At all events legislation like 
that of Texas rested on this view, curbing industrial and commercial 
combinations, and did not visit the same condemnation upon collabor- 
ative efforts liy farmers and stockmen because the latter were felt to 
have a different economic significance.* 

Since Connolly’s case was decided, nearly forty years ago, an im- 
pressive legislative movement bears witness to general acceptance of 
the view that the differences between agriculture and industry call for 
differentiation in the formulation of public policy. The states as well 
as the United States have sanctioned cooperative action by farmers; 
have restricted their amenability to the anti-trust laws; have relieved 
their organizations from taxation. See, e.g., Capper-Volstead Act, 42 
Stat. 388, 7 U.S.C. § 291, 7 U.S.C.A. § 291; Clayton Act, 38 Stat. 
730, 731, 15 U.S.C. § 17, 15 U.S.C.A. § 17; § 101 (1) of the Internal 
Revenue Code, 53 Stat. 33, 26 U.S.C.A.Int.Rev.Code, § 101 (1). Such 


1 See 2 Beard, The Rise of American Civilization, pp. 25dr-343 ; Buck, The Gran- 
ger Movement, passim ; Hicks, The Populist Revolt, passim ; Sheldon, Populism in 
the Old Dominion, pp. 17-20, Compare the letter of Mr. Justice Miller in Fairman, 
Mr. Justice Miller and the Supreme Court, p. 67. For the background of the Texas 
legislation see Fluty, Anti-Trust Legislation lii Texas, a collection of articles pub- 
lished in the Galveston News during the summer of 1916 ; Nutting, The Texas Anti- 
Trust Law: A Post-Mortem, 14 Tex.L.Rev. 293. 

» See Seager and Gulick, Trust and Coiporation Problems, pp. 149-95, 339-85. 
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expressions of legislative policy have withstood challenge in the courts. 
Liberty Warehouse Co. v. Burley Tobacco Growers, 276 U.S. 71, 48 
S.Ct. 291, 72 L.Ed. 473.® Congress and the states have sometunes 
thought it necessary to control the supply and price of agricultural 
commodities within their respective spheres of jurisdiction, and the 
constitutional validity of these measures has been sustained. Mulford 
v. Smith, 307 U.S. 38, 59 S.Ct. 648, 83 L.Ed. 1092; United States v. 
Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446; Nebbia 
v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 89 A.L.R. 1469. 

At the core of all these enactments lies a conception of price and 
production policy for agriculture very different from that which un- 
derlies the demands made upon industry and commerce by anti-trust 
laws.*^ These various measures are manifestations of the fact that in 
our national economy agriculture expresses functions and forces dif- 
ferent from the other elements in the total economic process. Certain- 
ly these are differences which may be acted upon by the lawmakers. 
The equality at which the “equal protection” clause aims is not a dis- 
embodied equality. The Fourteenth Amendment enjoins “the equal 
protection of the laws”, and laws are not abstract propositions. They 
do not relate to abstract units A, B and C, but are expressions of policy 
arising out of specific difficulties, addressed to the attainment of spe- 
cific ends by the use of specific remedies. The Constitution does not 
require things which are different in fact or opinion to be treated in 
law as though they were the same. And so we conclude that to write 
into law the differences between agriculture and other economic pur- 
suits was within the power of the Texas legislature. Connolly’s case 
has been worn away by the erosion of time, and we are of opinion that 
it is no longer controlling. 

Another feature of Texas anti-trust legislation is relied on by Tigncr 
to invalidate the criminal statute under which he is being prosecuted. 
Beginning with the first enactment in 1894, the Texas anti-trust laws 
have had a complicated and checkered history. At present there are 
two statutes directed at combination and monopoly; the one under 
which Tigner was indicted, and another, subjecting to civil penalties 
the same conduct at which the challenged criminal law is aimed. Title 


3 The state court cases are collected In United States v. Rock Royal Coop., 307 
U.S. 633, 663, 664, 69 S.Ct. 993, 1008, 83 L.Ed. 1446. See Hanna, Law of Co-operative ^ 
Marketing Associations, pp. 26-111. Compai-e German Alliance Ins. Co. v. Lewis, 
233 U.S. 389. 418, 34 S.Ct. 612, 021, 58 L.Ed. 1011, L.K.A, 19160, 1189 ; International 
Harvester Co. v. Mlsso-uri, 234 U.S. 109, 34 S.Ct. 859, 58 L.Ed. 1276, 52 L,R,A.,N.S., 
625 : Aero Mayflower Transit Co. v. Geoi-gia Public Service Comm., 286 U.S. 2S6, 55 
S.Ot 709, 79 L,Ed. 1439. 

4 See, for instance, the findings and declarations of policy embodied In the Agri- 
cultural Adjustment Act of 1938, 62 Stat 31, 120, 202, 215, 686, 776, 7 U.S.O.A. § 
1281 et seq. Compare Seager and Gulick, op. cit. supra, note 2, pp. 822-23 ; Black, 
Agricultnxal Reform in the United States, pp. 1-61, 337-49; Nourso, Davis and 
Black, Three Tears of the Agricultural Adjustment Administration, passim; 
Nourse, Marketing Agreements Under the A. A. A., pp. 315-49. Compare, as to 
railroad and express consolidations, § 6(8) of the Interstate Commerce Act as amend- 
ed, 41 Stat. 456, 482, 49 U.S.O. § 5(8), 49 U.S.O.A. § 5(8) ; as to bituminous coal, see 
J 4(d), pt, I of the Bituminous Coal Act of 1937, 60 Stat. 72, 77, 15 U.S.O.A. § S32(d). 
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126, Revised Civil Statutes, Vernon’s Ann.Civ.St.Tex. art. 7426 et seq. 
From such civil proceedings, which the Attorney General initiates, no 
exemption is given to farmers and stoclcmen. Appellant urges that 
the divergence between civil and criminal laws i-elating to the same 
conduct undermines the validity of the exemption in the criminal 
statute and thus invalidates the whole of it. This argument is but a 
minor variation on appellant’s main theme. It amounts to a claim that 
differences substantial enough to permit substantive differentiation 
in formulating legislative policy do not permit differentiation as to 
remedy. 

How to effectuate policy — the adaptation of means to legitimately 
sought ends — is one of the most intractable of legislative problems. 
Whether proscribed conduct is to be deterred by qui tarn action or 
triple damages or injunction, or by criminal prosecution, or merely 
by defense to actions in contract, or by some, or all, of these remedies 
in combination, is a matter within the legislature’s range of choice. 
Judgment on the deterrent effect of the various weapons in the armory 
of the law can lay little claim to scientific basis. Such judgment as 
yet is largely a prophecy based on meager and uninterpreted experi- 
ence. How empiric the process is of adjusting remedy to policy, is 
shown by the history of anti-trust laws in Texas and elsewhere. 'The 
Sherman Law originally employed the injunction at the suit of the 
government, private action for triple damages, criminal prosecution 
and forfeiture. Later the injunction was made available to private 
suitors.® In the case of combinations of common carriers the Sherman 
Law is qualified by the Interstate Commerce Act, 49 U.S.C.A. § 1 et 
seq., Keogh v. Chicago & N. W. R. Co., 260 U.S. 156, 43 S.Ct. 47, 67 
L.Ed. 183, and in the case of shipping combinations, by the Merchant 
Marine Act, 46 U.S.C.A. § 861 et seq., United States Nav. Co. v. Cim- 
ard S. S. Co., 284 U.S. 474, 52 S.Ct. 247, 76 L.Ed. 408. In its own grop- 
ing efforts to deal with the problem of monopoly, the Texas legislature 
has in the course of nearly half a century invoked a dozen remedies.® 
When Iowa superimposed upon its general anti-trust law an additional 
penalty in the case of fire insurance combinations, this Court sustained 
the validity of the statute. Carroll v. Greenwich Insurance Co., 199 
U.S. 401, 26 S.Ct. 66, 50 L.Ed. 246. 

Legislation concerning economic combinations presents peculiar dif- 
ficulties in the fashioning of remedies. The sensitiveness of the econ- 
omic mechaniism, the risks of introducing new evils in trying to stamp 
out old, familiar ones, the difficulties of proof within the conventional 
modes of procedure, the effect of shifting tides of public opinion — 
these and many other subtle factors must influence legislative choice. 
Moreover, the whole problem of deterrence is related to still wider con- 


B See the Skeman Law, as amenaea, and supplementary enactments, In 15 XJ.S.O. 
§§ 1, 2, 4, 6, 9, 11, 15, 16, 21, 23, 25, 26, 15 U.S.C.A. §§ 1, 2, 4, 6, 9, 11, 16, 16, 21, 
23, 25, 26. 

e See Nutting, op. cit. supra, note 1, pp. 296-^7. For tlie remedies now prevailing, 
see Texas Penal Code, Arts. 1635, 1637, 1638; Revised Civil Statutes, Arts. 742^ 
7437, Vernon’s Ann.Ciy.St. arts. 7428-7437. 
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siderations affecting the temper of the community in which law oper- 
ates. The traditions of a society, the habits of obedience to law, the 
effectiveness of the law-enforcing agencies, are all peculiarly matters 
of time and place. They are thus matters within legislative compe- 
tence. To say that the legislature of Texas must give to farmers com- 
plete immunity or none at all, is to say that judgment on these vexing 
issues precludes the view that, while the dangers from combinations 
of farmers and stockmen are so tenuous that civil remedies suffice 
to secure deterrence, they are substantial enough not to warrant entire 
disregard. We hold otherwise. Here, again, we must be mindful not 
of abstract equivalents of conduct, but of conduct in the context of 
actuality. Differences that permit substantive differentiations also 
permit differentiations of remedy. We find no constitutional bar 
against excluding farmers and stockmen from the criminal statute 
against combination and monopoly, and so holding, we conclude that 
there was likewise no bar against making the exemption partial rath- 
er than complete. 

Affirmed. 

Mr. Justice McReynolds is of opinion that the judgment below 
should be reversed. 


SECTION 4. PENALTIES 

AMERICAN BAR ASSOCIATION. REPORT OF THE SPECIAL 

COMMITTEE ON LEGISLATIVE DRAFTING; APPENDIX B 

40 Rep.A.B.A. 569-504 (1916). 

1. Introduction 

Recent legislation in this country discloses a commendable tendency 
to provide for its enforcement through administrative education of and 
co-operation with the persons affected instead of relying upon the fear 
of prosecution for its violation as the sole stimulus to compliance. 

In some instances discretionary power to extend the time for com- 
pliance with a statutory requirement has been conferred upon an ad- 
ministrative board or commission. Such a provision gives greater op- 
portunity for the use of co-operative methods of enforcement and if 
not abused tends to mitigate the hardship frequently involved in strict 
compliance with the letter of regulatory legislation. For an example, 
see the Federal Car Coupling Act (United States Stats. L, Vol. 36, 
238). 

The fact remains, nevertheless, that it is the potential power of the 
penalty or other means of compelling compliance or punishing viola- 
tion that invests with authority those upon whom is imposed the duty 
of enforcement, and insures respectful attention and obedience to their 
orders and suggestions. The importance of the penalty cannot be 
measured by the frequency with which it is imposed. Indeed, the 
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necessity for its use as a means of enforcement tends to vary almost 
in inverse ratio to its effectiveness. 

The term “penalty” is used throughout this topic in its broader 
sense of punishment of any sort, from forfeiture of money to impris- 
onment or death; but the scope of the topic is limited to the consider- 
ation of drafting problems. The comparative desirability of various 
ways and means of securing the most effectual enforcement of stat- 
utes, including such modified forms of penalties as condemnation, 
abatement, avoidance of contracts, or forfeiture of licenses and char- 
ters, are discussed only incidentally. 

The obvious importance of the penalty suggests the need for careful 
phraseology of its provisions, but the difficulties of tlie drafter of such 
provisions are greatly increased by the fact that his work must stand 
not only the tests applied to all statutes, but also the much more rigor- 
ous scrutiny under the rule of strict construction which the courts ap- 
ply to penal statutes. 


2. Amount of Penalty. 

A full discussion of the considerations which go to determine the 
amount or size of a particular penalty is beyond the scope of this 
report. There is, however, a broad principle which determines the- 
limits within which should fall the amount of the penalty for the vio- 
lation of any legislative mandate. The maximum should exceed by a 
sufificient margin any possible advantage which might accrue to the 
offender from a violation of the law, and should not be so low as to 
permit its being looked upon as a mere license or price for the privi- 
lege of violation. On the other hand, the minimum, if any, should not 
be so high as to be under any circumstances incommensurate with the 
gravity of the offense, thus offering a strong inducement to a court or 
jury to seize upon a possibly insufficient justification for finding in 
favor of a defendant. . 

If the amount of the penalty is or may, through increase or accumu- 
lation, become very large, the constitutional guarantee of due process 
of law must be kept in mind. The Supreme Court of the United States 
has held that there is an unconstitutional denial of due process if the 
right to an adequate judicial review can be exercised only at the risk 
of having to pay penalties so great that it is better to yield to orders 
or requirements of uncertain validity than to ask the protection of the 
law. Ex parte Young, 209 U.S. 123, -28 S.Ct. 441, 52 L.Ed. 714, 13 L.R. 
A.jN.S., 932, 14 Ann.Cas. 764; Wadley Southern Railroad v. Georgia, 
... 235 U.S. 651, 35 S.Ct. 214, 59 L.Ed. 405. 

3. Fixed oe Flexible Penalty. 

The advantages of a flexible over a fixed penalty are obvious. The 
legislator can take into consideration only abstract culpability, and 
only a person familiar with the circumstances of each particular case 
is in a position to know the possible modifying or extenuating circum- 
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stances of that case and to make the most advantageous use of such 
knowledge in effecting the ultimate purposes of the law. . 

The very advantage of the flexible penalty, viz., variation of its 
amount under circumstances of varying culpability, necessitates, 
however, a determination by some one as to its amount in each case. 
In the case of the criminal penalty the drafter will find no need to 
provide for such a determination because criminal procedure is well 
adapted to the administration of flexible penalties, and it is within 
the well-recognized powers of the judge to fix the amount of such 
a penalty. . . . 

If a flexible civil penally is found advisable, the means for the de- 
termination of its amount must be thoroughly considered, The most 
obvious alternatives are either to leave to the prosecuting attorney or 
other offlcer charged with its administration the determination of the 
amount by bringing an action for an amount within the maximum and 
minimum limits fixed by the statute, or to expressly confer upon the 
court having jurisdiction of the action the power to determine the 
amount in much the same manner as a criminal court imposes a sen- 
tence. . . . 

Where an offense is of a kind that may be committed by either a per- 
son or a corporation and tlie punishment includes imprisonment, the 
amount of the fine should be made sufficiently flexible to permit the 
court to impose upon a corporate offender a toe commensurate with 
the imprisonment to which an individual may be sentenced. . . . 

4. Increased Penalty for Second and Subsequent Offenses. 

The principle of increasing the penalty for violations repeated after 
a penalty has once been incurred is well established. Its justification 
is found in the evident Insufiiciency of their warning already given; 
the contempt of the offender in persisting in violation shows the need 
of greater severity. Many problems are involved, however, in pro- 
viding an effective system of increasing penalties for successive vio- 
lations. 

What constitutes a “second” or “subsequent” offense? Is it a 
second “violation” or a second “conviction”? It has been held that 
the manifest purpose of such provisions is to increase the penalty for 
offenses because of persistence in violating the law and that the term 
“second offense” must mean “second conviction" Carey v. State, 70 
Ohio St. 121. The terra “offense" has been so generally used and in- 
terpreted in this sense of “conviction” that it has probably acquired 
that technical meaning for the purpose of such provisions; but the 
careful drafter will leave no room for doubt as to the nature of the 
previous violation which is to justify a future increase in the penalty. 
In addition to the possibility of doubt as to whether offense means 
conviction, distinctions might also be drawn and are in fact drawn in 
some Eliropean countries between a conviction, followed by sentence 
and execution of the sentraice, and a conviction without sentence or a 
conviction and sentence without execution. . 
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Where the penalty is made to vary for several classes of successive 
offenses as first, second, third, etc., care must be taken to avoid such 
description of the last class as might leave subsequent offenses un- 
punished; e.g., section 1275 of the New York Penal Law, providing 
penalties for violation of the labor law after specifying a penalty for 
first and second offenses, proceeds — “for a third offense, by a fine of 
not less than $250 or by imprisonment, etc.,” without indicating any 
punishment for a fourth or subsequent violation. There should be in- 
serted in the description of the class subject to the maximum penalty, 
some such word as “subsequent” or “succeeding”; e.g., in the statute 
just quoted, the language should have been “a third or subsequent of- 
fense.” 

5. Cumulative Penalties. 

In addition to, or as a substitute for, increased penalties for sub- 
sequent violations after a penalty has been imposed for a first viola- 
tion, the legislature may want to impose a cumulative penalty for 
several distinct violations or for a continuing violation arising from a 
course of action or from a condition maintained in defiance of the 
statute. The term “cumulative penalty” is here used to indicate a 
multiple or aggregate penalty computed by multiplying the penalty 
prescribed for one olTense by the number of separate offenses. 

The “cumulative penalty” involves two principal problems: (1) 
whether the alleged offense constitutes one or several violations of the 
statute, i.e, whether the offense described by the statute is, in the 
language of the courts, continuing or separate, and (2) whether, ad- 
mitting that there have been several distinct violations, there can be a 
recovery of but one penalty or of that penalty cumulated by multiply- 
ing it by the number of distinct offenses. 

Whether the offense is continuing or separate, and hence whether 
one or several penalties have been incurred prior to a given time, de- 
pends entirely upon the language of the statute.- The legislature has 
the power to specify definitely what constitutes a violation of the 
provisions of a statute, and it may provide that each such violation 
shall incur a separate penalty and that such penalty shall be cumula- 
tive. . 

Where the drafter is assured that the legislature desires to impose a 
cumulative penalty, he can make the legislative intention effective 
by observing the following rules; 

(1) It should be distinctly stated that the penalty is to be imposed 
for “each” or “each and every” offense or violation. 

(2) The provisions defining the requirement or prohibition of the 
statute should be so drafted as to clearly indicate just what constitutes 
such an offense or violation. The importance of this rule is indicated 
by a recent statute which carefully provides “that each act of dentis- 
try shall be deemed a separate offense," but fails to indicate what con- 
stitutes an “act of dentistry.” 

(3) Where the act or omission penalized is in its nature continu- 
ing, some such provision as that “each day during which the violation 
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continues shall constitute a separate offense” should be used to in- 
dicate when an offense is completed for the purpose of incurring the 
penalty. . . . 

6. Comparative Desirability op Civil or Criminal Penalty. 

Penalties may be divided into two great classes, civil and criminal, 
and a decision between these two forms must always be made by the 
careful legislator. Many considerations, such as local conditions, the 
general character of the persons or corporations which are subject 
to the particular law, the established practice or custom in the juids- 
diction, etc., will inevitably enter into the determination, but there 
are some considerations which indicate the comparative desirability 
of one form or the other. 

A criminal penalty, especially if it permits a sentence of imprison- 
ment, may prove a greater deterrent and more to be feared. A civil 
penalty, or even a fine, if not too large in amount and seemingly com- 
mensurate with the gravity of a minor offense, is sometimes treated as 
a mere license for the privilege of violating the law. Regulatory leg- 
islation very often applies particularly to persons or corporations to 
whom a money penalty means little as compared with personal im- 
prisonment for even a short period. This consideration, however, also 
has its limitations, for it must be remembered that if an offense is one 
which may appear to the average court or jury as technical or formal 
and not particularly culpable, so that they are reluctant to brand a 
defendant as a criminal, judgment may more readily be obtained 
against him in a civil action. . . . 

On the other hand, however, the practice in civil actions may in- 
crease the chances of a recovery. The slightest preponderance of 
evidence is sufficient to support a verdict in a civil case, while in a 
criminal case the evidence must be such as to convince beyond rea- 
sonable doubt. In some jurisdictions an added advantage is afforded 
by the fact that a less them unanimous agreement of a jury is suffi- 
cient for a verdict in a civil case. 

There can be no remission or suspension by the court of a penalty 
recovered in a civil action; and in only a few of our constitutions does 
the pardoning power of the executive extend to the remission of civil 
penalties or forfeitures. Even under these constitutions, it would pro- 
bably be construed as limited to penalties recovered directly by the 
state. The importance of this consideration has been shown in cases 
where minor courts not in sympathy with the purposes of a law have 
had jurisdiction of offenses under it. In certain counties in New York 
during the canning season, sentences for violations of the law regulat- 
ing hours of labor have been remitted or suspended as soon as imposed. 

A civil penalty insures to the department or official charged with 
the enforcement of a law, the right of appeal and an opportunity to 
secure a determination of disputed questions of constitutionality, 
validity and interpretation. In the case of criminal penalties, it is 
sometimes difficult to obtain such a final determination from the high- 
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Gst court in jurisdictions in which the state has no appeal from an ac- 
quittal, and it has happened not infrequently that the enforcement of 
a law which has eventually been upheld has been practically nullified 
for a long period through the adverse decisions of lower courts in di- 
recting verdicts of acquittal. 

A requirement of the keeping of account books, time books, etc., 
and of the making or reports by those subject to the provisions of a 
regulatory statute is frequently an important part of the machinery 
for its enforcement. On the other hand, most of our constitutions 
contain the guarantee that no person shall in a criminal case be com- 
pelled to be a witness against himself, and if the penalty for the viola- 
tion of such an act is a criminal one, there exists the possibility that 
important provisions essential to the administration of the act may be 
held unconstitutional. People ex rel. Ferguson v. Reardon, 197 N.Y. 
236, 90 N.E. 829, 27 L.R.A.,N.S., 141, 134 Am.St.Rep. 871. This con- 
stitutional guarantee is expressly limited to criminal cases in the Con- 
stitution of the United States and in aU but about six of the state 
constitutions. 

It may sometimes happen that the interests of the public or of those 
who have been damaged by an offense might be furthered by a com- 
promise (e. g., full restitution if prosecution is discontinued) more 
that the interests of justice would be furthered by pushing the pros- 
ecution. A provision for a civil penalty gives the prosecuting officer 
an oppoiiunity to make such a compromise not afforded under a crim- 
inal penalty. 

While it may at times be difficult to decide the question of policy as 
between a civil and a criminal penalty, there is no excuse for failing 
to clearly indicate the form of the penalty and thus passing on to the 
courts an unnecessary problem of interpretation. In the present 
development of our jurisprudence, every action or prosecution must 
fall on one side or the other of the line dividing civil and criminal pro- 
cedure, and it is inexcusable that penalty provisions of such a hybrid 
nature as those referred to in subdivision eight of this topic should 
be so frequently found in our legislation. 

7. Criminal Penalties. 

In drafting a provision which includes criminal penalties any in- 
consistency or failure to conform with the general criminal law and 
procedure of the jurisdiction should be avoided. From the very nature 
of the case it is impractical in this report to treat exhaustively this 
phase of the subject; but it is possible to point out briefly how an 
entirely diflEerent and unintend^ effect may result from such dis- 
regard on the part of the draftsman. . 

In drafting a criminal penalty it is probably advisable to state that 
the person violating the statutory provisions “is guilty of a misde- 
meanor (or felony),” This precludes the possibility of a question 
whether the offense is criminal, and if so, of what grade, and of in- 
Read & MacDonald U.C.B.Leg.— 84 
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cidental questions as to the jurisdiction of the court, the manner of 
choosing a jury, etc. 

In the construction of penalty provisions the question frequently 
axises whether a violation of a statute is punishable without proof 
of knowledge or intent on the part of the offender. The necessity for 
including the words “knowingly” or “wilfully” in defining the offense, 
or on the other hand expressly providing that knowledge or intent is 
immaterial, depends largely on such considerations as the natiu-e and 
seriousness of the offense, its status at common law, the language of 
the statute in which it is defined, and the nature of the penalty which 
is imposed. The omission of such a provision defining the exact na- 
ture of the offense may necessitate a judicial interpretation, which in 
turn may materially affect the operation of the statute and contra- 
vene its most effective provisions. . 

8. Civil Penalties. 

In the case of a criminal penalty it is of course unnecessary to pro- 
vide by whom the prosecution is to be brought; but a provision for a 
civil penalty should indicate upon whom the right of action is con- 
ferred — ^whether the state or a specified officer charged with the ad- 
ministration of the particular law, or a common informer or the party 
suffering damage on accoimt of the violation. 

It is m provisions for civil penalties that draftsmen have not infre- 
quently committed a most flagrant breach of good form — at least it is 
such in most jurisdictions. Although in a few jurisdictions the courts 
have held to the contrary, the term “fine” ordinarily implies a crim- 
inal penalty and is for example defined by Bouvier as “a pecuniary 
punisliment imposed by a lawful tribunal upon a person convicted of 
a crime or misdemeanor.” Tlie mode in which fines and penalties 
are to be recovered is a matter of legislative discretion and a statutory 
provision that a “fine” is to be recovered in a civil action would, of 
course, be enforced by the courts. Such wording is, to say the least, 
bad form, and at the worst may give rise to ambiguities as to just what 
procedure was intended. The use of any such terms as “fine,” 
“guilty” or “conviction” should be strictly avoided in the drafting of 
any penalty provision not criminal in its nature. . 

10. Illustrative Provisions. 

The following drafts of typical penalty provisions have been pre- 
pared in illustration of the principles here discussed; 

“(a) Any person who violates any provision of this act or of the 
regulations made in pursuance thereof is guilty of a misdemeanor, and 
upon conviction shall be punished for a first offense by a fine of not 
less than 520 nor more than $100; for a second offense by a fine of 
not less than $50 nor more tlian $250, or by imprisonment for not more 
than thirty days, or by both such fine and imprisonment; and for a 
third or subsequent offense by a fine of not less than $100 nor more 
than $1000, or by imprisonment for not more than one year, or by 

Head & MAoDanAiD U.C.B.IiEG. 
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both such fine and imprisonment. A violation constitutes a second 
offense if committed after one conviction of the same person for a 
violation of the same or any other provision of this act or of the regula- 
tions made in pursuance thereof, and constitutes a third or subsequent 
offense if committed after two or more such convictions. (The term 
‘person’ is used in these drafts on the assumption that it is elsewhere 
defined as including also corporations, associations, etc. In this con- 
nection note the use throughout the Criminal Code of the United 
States of the term ‘whoever.’) 

“(b) Any person who violates any provision of this act or of the 
regulations made in pursuance thereof, shall, for each violation, be 
liable to a penalty of $50, to be recovered in a civil action by the people 
of the state. 

“(c) Any person who sells or gives a cigarette to any minor under 
the age of sixteen years, shall for each cigarette so sold or given 
forfeit any pay to the parent or guardian of such a minor the sum of 
$10, to be recovered in a civil action by the person entitled thereto. 

“(d) Any person who violates any provision of this act shall for 
each violation forfeit to the people of the state the sum of $100, to be 
recovered in a civil action. When the violation consists of the manu- 
factime or production of any article or substance, or the maintenance 
of any condition, or the continuance of any course of action, each day 
during any part of wliich such manufacture or production is carried on, 
or such condition or course of action is maintained or continued, con- 
stitutes a separate violation. When the violation consists of the sale 
or exchange or the offering or exposing for sale or exchange of any 
article or substance, the sale or exchange of each one of several pack- 
ages shall constitute a separate violation, and each day on any part 
of which any such article or substance is offered or exposed for sale 
or exchange constitutes a separate violation. When the use or furnish- 
ing for use of any such article or substance is prohibited, each day 
during any part of which such article or substance is so furnished 
for use constitutes a separate violation, and the furnishing of the same 
for use constitutes a separate violation as to each person to whom it is 
furnished.’’ See N.Y. Agricultural Law, Par. 52, Laws of 1901, Ch. 
656. 

NOTES 

1. Of. N.Y.Leg.Doc. (1035) No. 65 (G) ; 1935 Eep.Rec. and St.N,T.Iiaw Eev.Oomm., 
3'19; Kecommendations and Studies made in Relation to Problems in tbe Field 
of Real Property, “Tbe changes recommended are as follows: ... II. Tbe 
amendment of Sections 524 and 525 of the Real Property Law to do away with treble 
damages for waste and to limit the right of forfeiture to cases where the damage 
equals or exceeds the yalue of the esUte in possession. The rule as to treble 
damages for waste was Introduced by the Statute of Gloucester in 1278, but has 
not been used in England for 250 years, was repealed in effect In 1833 and In fact 
in 1879. The rule of the Statute of Gloucester was enacted in New York in 1787, 
and still suryiyes. Those who might use It choose generally to sue Instead only 
for compensatory damages. There is no public policy to sustain the ancient rule, 
and it la out of keeping with general rules of damages in actions for injuries to 
property.” The recommended statute was adopted, N.Y.Laws 1935, c. 797. 
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2. See also N.Y.Leg.Doc. (1944) No. 65 (J) ; 1944 Eep.Rec. and StLaw Rev. 
Oomm., 291-3-17, relating to recovery of treble damages for injuries to property 
and for waste by guardian. In this document, two bills were recommended: the 
first relating to treble damages for injuries to property (1944 N.y.Sen.Int. 55, Pr. 
55, Ass.Int. 46, Pr. 46) not enacted ; the second relating to treble damages for waste 
by guardian became N.Y.Laws 1944, c. 287. 

3. Por an interesting case involving procedure by writ of waste, see Kenlee Cor- 
poration V. Isolantlte, Inc., 137 N.J.Eq. 459, 45 A.2d 500 (1946). 


SE(2nON 5, CONTEMPT PROCEEDINGS 

PENFIELD CO. OF CALIFORNIA v. SECURITIES AND EX- 
CHANGE COMMISSION 

Supreme Court of the United States, 194T. 

330 U.S. 585, 67 S.Ct. 018, L.Ed. , 

Mr. Justice Douglas delivered the opinion of the Court. 

The Securities and Exchange Commission, acting pursuant to its 
authority under § 20(a) of the Securities Act of 1933, 48 Stat. 74, 86, 
15 U.S.C. § 77t, 15 U.S.CI.A. § 77t(a) , issued orders directing an investi- 
gation to determine whether Penfield Company had violated the Act in 
the sale of stock or other securities. In the course of that investiga- 
tion it directed a subpoena duces tecum to Young, as an officer of Pen- 
field, requiring him to produce certain books of the corporation cover- 
ing a four year period ending in April, 1943. See § 19(b) of the 
Act, 15 U.S.C.A. § 77s (b). Upon Young’s refusal to appear and pro- 
duce the books and records, the Commission filed an application with 
the District Court for an order enforcing the subpoena. After a 
hearing, the court ordered Young, as an officer of Penfield, to produce 
them. Young persisted in his non-compliance. The Commission then 
applied to the District Court for a rule to show cause why Young 
should not be adjudged in contempt — a proceeding which, as we shall 
see, was one for civil contempt. The District Court delayed action on 
the motion until after disposition of a criminal case involving Young, 
Penfield, and others. When that case was concluded, the court, after 
hearing, adjudged Young to be in contempt. It refused, however, to 
grant any coercive relief designed to force Young to produce the docu- 
ments but instead imposed on him a flat, unconditional fine of $50.00 
Which he paid.3 


[Footnotes 1 and 2 are omitted. Bd.) 

3 The request of the Commission and the ruling of the court are made clear bv the 
foUowiug colloquy; 

"Mr. Cuthbertsou: So far as the punishment which the Court might see fit to 
impose, that is up to the Court. We are still anxious to get a look at these hooks 
and records, so I suggest to the Court, If he be so disposed, whatever punishment 
the Court nsight see fit to impose would be in connectiou with or so long as he re- 
fuses to produce his books and records for our inspection. 

“The Court; I don’t think that I am going to be disposed to do anything like 
that. I sat here for six weeks and listened to books and records. The Government 
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That was on July 2, 1945. On September 24, 1945, the Commission 
filed a notice of appeal in the District Court and subsequently a state- 
ment of points challenging as error the action of the District Court 
in imposing the $50.00 fine, instead of a remedial penalty calculated 
to make Young produce the documents. The Circuit Court of Appeals 
reversed, holding that the District Court erred in imposing the fine 
and directing that Young be ordered imprisoned until he produced the 
documents. 9 Cir., 157 F.2d 65. The case is here on a petition for a 
writ of certiorari filed by Penfield Co. and Young. Neither the Dis- 
trict Court nor the Circuit Court of Appeals rendered judgment 
against Penfield. Nor is any relief sought by or against it here. Ac- 
cordingly the writ is dismissed as to Penfield. 

First. It is argued that since no application for an allowance of an 
appeal was made, the Circuit Court of Appeals had no jurisdiction to 
entertain it. If the appeal was in a suit of a civil nature, the filing of 
the notice of appeal with the District Court was adequate under the 
Federal Rules of Civil Procedure. 

It is the nature of the relief asked that is determinative of the nature 
of the proceeding. Lamb v. Cramer, 285 U.S. 217, 220, 52 S.Ct. 315, 
316, 76 L.Ed. 715. This was not a proceeding in which the United 
States was a party and in which it was seeking to vindicate the public 
interest. See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 445, 
31 S.Ct. 492, 499, 55 L.Ed. 797, 34 L.R.A.,N.S., 874. The contempt 
proceedings were instituted as a part of the proceedings in which the 
Commission sought enforcement of a subpoena. The relief which the 
Commission sought was production of the documents; and the only 
sanction asked was a penalty designed to compel their production. 
Where a fine or imprisonment imposed on the contemnor is “intended 
to be remedial by coercing the defendant to do what he had refused to 
do”, Gompers v. Bucks Stove & Range Co., supra, 221 U.S. at page 
442, 31 S.Ct. at page 498, 55 L,Ed. 797, 34 L.R.A.,N.S., 874, the remedy 
is one for civil contempt. United States v. United Mine Workers, 330 
U.S. 258, 67 S.Ct. 677. Then “the punishment is wholly remedial, 
serves only the purposes of the complainant, and is not intended as a 
deterrent to offenses against the public.” McCrone v. United States, 
307 U.S. 61, 64, 59 S.Ct. 685, 686, 83 L.Ed. 1108. One who is fined, 
unless by a day certain he produces the books, has it in his power to 


produced people from all over the United States In connection with the Penfield. 
matter. 

“Mr. Outhhertson: I might say, your Honor, that we have In mind that these 
books and records may disclose certain acts other than those charged In the in- 
dictment. We don’t propose to go over the same matter that the Court went 
over in connection with the criminal case. 

“The Court: The Court can take judicial notice of its own books and records, 
and In that trial the evidence was clear and definite and positive from all of the . 
Government’s witnesses, that during one period of time this defendant had nothing i 
whatsoever to do with the Penfield Company. Whether that period of time is cov- 
ered by what the Securities and Exchange Commission seeks or not, I don’t know. 

“The judgment and sentence of the Court is that the defendant pay a fine of $50, 
and stand committed until paid.” 

[Footnotes 4-7 are omitted. Ed.] 
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avoid any penalty. And those who are imprisoned until they obey the 
order, “carry the keys of their prison in their own pockets.” In re 
Nevitt, 8 Cir., 117 F. 448, 461. Fine and imprisonment are then em- 
ployed not to vindicate the public interest but as coercive sanctions to 
compel the contemnor to do what the law made it his duty to do, See 
Doyle V. London Guarantee Co., 204 U.S. 599, 27 S.Ct. 313, 511 L.Ed. 
641; Oriel v. Russell, 278 U.S. 358, 49 S.Ct. 173, 73 L.Ed. 419; Fox 
V. Capital Co., 299 U.S. 105, 57 S.Ct. 57, 81 L.Ed. 67; McCrone v. 
United States, supra. 

The Act gives the Commission authority to require the production 
of books and records in the course of its investigations. And in ab- 
sence of a basis for saying that its demand exceeds lawfui limits (Okla- 
homa Press Publishing Co. v. Walling, 327 U.S. 186, 66 S.Ct. 494) , it is 
entitled to the aid of the court in obtaining them. A refusal of tho 
court to enforce its prior order for the production of the documents de- 
nies the Commission that statutory relief. The issue thus raised poses 
a problem in civil, not criminal, contempt. 

Bscond. The question on the merits is two-fold: (1) whether the 
Circuit Court of Appeals erred in granting the Commission remedial 
relief by directing that Young be required to produce the documents; 
and (2) whether that court exceeded its authority in reversing the 
judgment which imposed the fine and in substituting a term of im- 
prisonment conditioned on continuance of the contempt. 

As we have already noted, the Act requires the production of docu- 
ments demanded pursuant to lawful orders of the Commission and 
lends judicial aid to obtain them. There is no basis in the record be- 
fore us for sa 3 dng that the demand of the Commission exceeded lawful 
limits. There is, however, a suggestion that the District Court was 
warranted in denying rem^ial relief since the contempt hearing came 
after a criminal trial of petitioners in another case, during the course 
of which many of Penfield’s books and records were examined. The 
thought apparently is that the Commission had probed enough into 
Penfield’s affairs. But the District Court did not hold that the Com- 
mission’s request had become moot, that the documents produced 
satisfied its legitimate needs, or that the additional ones sought were 
irrelevant to its statutory functions.® We agree with the Circuit 
Court of Appeals that at least in absence of such a finding, the refusal 
of the District Court to grant the full remedial relief which the Act 
places behind the orders of the Commission was an abuse of discretion. 
The records might well disclose other offenses against the Securities 
Act of 1933 which the Commission administers. The history of this 
case reveals a long, persistent effort to defeat the investigation. The 
fact that Young paid the fine and did not appeal indicates that the 
judgment of contempt may have been an easy victory for him. On 


*As will be seen from note 3, supra, the court, Immedlfttely prior to rendering 
its sentence, hated that there was one period during which Young was not connected 
with Penfield Co. But the court added; "Whether that period of time is covered 
by what the Securities and Exchange Commission seeks or not, I don’t know.” 
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the other hand, the dilatory tactics employed suggest that if justice 
was to be done, coercive sanctions were necessary. 

When the Circuit Court of Appeals substituted imprisonment for 
me fine, it put a civil remedy in the place of a criminal punishment. 
For the imprisonment authorized would be suffered only if the docu- 
ments were not produced or would continue only so long as Young was 
mcalcitrant. On the other hand, the fine imposed by the District 
Court, unlike that involved in Fox v. Capital Co., supra, 299 U.S. at 
pages 106, 107, 57 S.Ct. at page 58, 81 L.Ed. 67, was unconditional and 
not relief of a coercive nature such as the Commission sought. It 
was solely and exclusively punitive in character. Cf. Nye v. United 
States, 313 U.S. 33. 42, 43, 61 S.Ct. 810, 812, 813, 85 L.Ed. 1172. 

As already noted, Young did not appeal from the order holding him 
in contempt and subjecting him to a fine. Young maintains, however, 
that once the fine was imposed and paid, the jurisdiction of the court 
was exhausted;^ tliat the Circuit Court of Appeals was without au- 
thority to substitute another penalty or to add to the one already im- 
posed and satisfied. That argument rests on the statute granting fed- 
eral courts the power to punish contempts of their authority. Judicial 
Code § 268, 28 U.S.C. § 385, 28 U.S.C.A. § 585, and the decisions con- 
struing it. The statute gives the federal courts power “to punish, 
by fine or imprisonment, at the discretion of the court, contempts 
of their authority,” including violations of their lawful orders. At 
least in a criminal contempt proceeding both fine and imprisonment 
may not be imposed since the statute provides alternative penalties. 
In re Bradley, 318 U.S. 50, 63 S.Ct. 470, 87 L.Ed. 500. Hence if a fine 
is imposed on a contemnor and he pays it, the sentence may not there- 
after be airlended so as to provide for imprisonment. The argument 
here is that after a fine for criminal contempt is paid, imprisonment 
may not be added to, or substituted for the fine, as a coercive sanction 
in a civil contempt proceeding. If that position is sound, then the 
statutory limitation of “fine or imprisonment” would preclude a court 
from imposing a fine as a punitive measure and imprisonment as a ' 
remedial measure, or vice versa. 

The dual function of contempt has long been recognized — (1) vindi- 
cation of the public interest by punishment of contemptuous conduct; 
(2) coercion to compel the contemnor to do what the law requires of 
him. Gompers v. Bucks Stove & Range Co., supra, 221 U.S. at pages 
441 et seq., 31 S.a. at page 498, 55 L.Ed. 797, 34 L.R.A.,N.S., 874; 
United States v. United Mine Workers, supra. As stated in Bessette 
V. W. E. Conkey Co., 194 U.S. 324, 327, 24 S.Ct. 665, 666, 48 L.Ed. 
997, “The purpose of contempt proceedings is to uphold the power 
of the court, and also to secure to suitors therein the rights by it 
awarded.” 

1 

We assume, argvmdo, that the statute allowing fine or imprison- 
ment governs civil as well as criminal contempt proceedings. If the ‘ 
statu te is so construed, we find in it no barrier to the imposition of both 
a fine as a punitive exaction and imprisonment as a coercive sanction, i 
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or vice versa.^ That practice has been approved. Kreplik v. Couch 
Patents Co., 1 Cir., 190 F. 565, 571. And see Phillips Sheet & Tin Plate 
Co. V. Amalgamated Ass’n, D.C., 208 F. 335, 340. When the court im- 
poses a fine as a penalty, it is punishing yesterday’s contemptuous 
conduct. When it adds the coercive sanction of imprisonment, it is an- 
noimcing the consequences of tomorrow’s contumacious conduct. At 
least in that situation the offenses are not the same. And the most 
that the statute forbids is the imposition of both fine and imprisonment 
for the same offense. 

Young raises objections that go to the merits of the judgment of 
contempt. These were considered and determined against him by the 
District Court. Since he did not appeal from that adverse judg- 
ment, he is precluded from renewing the objections at this stage. Le 
Tulle v. Scofield, 308 U.S. 415, 421, 422, 60 S.Ct. 313, 316, 317, 84 L. 
Ed. 355; Helvering v. Pfeiffer, 302 U.S. 247, 250, 251, 58 S.Ct 159, 
160, 161, 82 L.Ed. 231. 

There is a difference of view among us whether the portion of the 
order of the Circuit Court of Appeals which set aside the unconditional 
fine of $50 imposed on Young is here for review. But if we assume 
that it is, a majority of the Court is of the opinion that the Circuit 
Court of Appeals was correct in setting it aside, since the fine was 
imposed in a civil contempt proceeding. See Gompers v. Bucks Stove 
& Range Co., supra. 

Affirmed. 

[Mr. Justice Rutledge concurred, with opinion. Mr. Justice 
Frankfurter, with whom Mr. Justice Jackson concurred, dissented 
on the ground that the trial court’s finding that need for subpoena had 
ceased and his decision not to compel it were within his allowable dis- 
cretion.] 


9 Some rules governing criminal contempts are, of covirse, different from those 
goveiTiing civil contempts. Gompers v. Bucks Stove & Range Co., supra, 221 U.S. 
lit pages 444, 446-449, 31 S.Ct. at pages 499, 500-501, So L.Ecl. 797, 34 L.R.A.,N.S., 
874. If those differences are satisfied and if, as in In re Swan, 150 U.S. 637, 14 
S.Ct. 225, 37 L.Ed. 1207 ; Matter of Christensen Engineering Co., 104 U.S. 468, 24 
S.Ot. 729, 48 L.Ed. 1072 ; In re Merchants’ Stock & Grain Co., 223 U.S. 639, 32 S.Ct. 
330, 58 S.Ct. 584; Farmers & Mechanics Nat. Bank v. Wilkinson, 286 U.S. 503, 45 
S.Ct. 144, 69 L.Ed. 408, the criminal penalty and the remedial relief are segregated, 
no problem of the adequacy of the order for purposes of appellate review Is pre- 
sented. No question is raised here as to the propriety of comhining civil and crim- 
inal contempt In the same proceeding. 
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SECTION 6. INVALIDATIONS AND DISABILITIES 
ERNST FREUND, LEGISLATIVE REGULATION 

Now York: 1932 The Commonwealth Fund. B6-5S. 

§ 18. Prohibition by Way of Disability. There are very few 
cases in which a disability of a civil character is superimposed upon 
an antecedent common law right. Mortmain legislation which pro- 
hibits testamentary gifts under certain circumstances furnishes an 
instance in point; but it plays no important part in America. If 
the Rule against Perpetuities were a legislative product, it would be 
a typical illustration; the Rule, however, operates as a rule of un- 
written law. 

The common form of prohibition by way of disability is that found 
in qualified enabling legislation. There is a common law incapacity 
in the first instance, which the law lifts in part, subject to qualifica- 
tions. The conspicuous instances in point are corporate disabilities. 
A pure statutory grant or benefit, subject to limitations, is of a simi- 
lar character. If, on the other hand, the statute first forbids the 
exercise of what might be regarded as a natural capacity, except 
under a license or permit, and then imposes restrictions or limitations, 
these hardly differ from other cases of restrictive regulation. 

It will be noted that in the control of transportation the United 
States loaves the law of corporate capacity to the states the Inter- 
state Commerce Act operating through penal prohibitions; on the 
other hand, national bank legislation is enabling legislation with at- 
tendant disabilities, and the commerce power of the United States is 
not used to regulate banking operations of state banks. 

The limitation of an enabling act may result from implication or 
narrow construction. The National Bank Act of 1864 was silent 
upon the subject of branch banks, except that it required the cer- 
tificate of organization to state the particular city, etc. (using the 
singular) at which it was proposed to conduct operations (see § 6, 
No. 2 of Act of 1864) ; and the important branch-banking power was 
denied mainly upon general principles of construction (29 Op.A.G. 
81, 1911; First National Banli v. Missouri, 263 U.S. 640, 44 S.Ct. 
213, 68 L.Ed. 486, 1924). 

The expression of a prohibition as a qualification of an enabling 
provision, is of practical importance, since it is not, like penal regu- 
lation, felt to be an impairment of liberty and still less of constitu- 
tional rights. It is, moreover, a matter of legislative psychology, if a 
disability is lifted, not to lift it altogether, or to lift it only gradually; 
witness the course of married women’s legislation and of incorpora- 
tion laws. The result is the persistence of restrictions or require- 
ments that have ceased to represent any clear policy; qualification 
requirements that are commonly evaded or made perfunctory; lim- 
itations upon the duration of corporate life that are inconvenient and 
serve no purpose; limitations upon charter objects or upon the com- 
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bination of objects, the wisdom or unwisdom of which has never 
been thoroughly considered. And whereas penal regulations are 
most doubtful and precarious if they attempt to control economic 
forces, civil disabilities are predominantly of economic operation. 
'Eiey are tolerated because they conform to settled custom, denying 
liberties that have never been enjoyed, or because they lend them- 
selves to accommodation or evasion. 

The amount of regulative legislation contained in the statutes of 
a given jurisdiction is likely to be taken as an index to the relation 
between the respective provinces of restraint and liberty. It is, how- 
ever, a reliable index only in so far as non-regulation means common 
law liberty, not in so far as non-regulation means common law dis- 
ability. If insurance or railroad transportation cannot be carried on 
effectively without corporate facilities, little is gained by non-regula- 
tion, unless the common law disability is first lifted. During the 
earlier part of the nineteenth century the place of present-day regu- 
lative statutes was to a large extent taken by special corporate char- 
ters. Their supersession by general regulative legislation is a gain 
rather than a loss to liberty. 

It would require an exhaustive survey of statutory civil disabilities 
to verify the applicability of the above suggestions to any given juris- 
diction. 


THIBAULT v. LALUMIERE 

Supreme Judicial Court of Massachusetts, 1945. 

318 Mass. 72, 60 N.B.2d 849, 158 A.L.R. 613. 

Ronan, Justice. This is an appeal from an order sustaining the de- 
fendant’s demurrer to the plaintiff’s declaration filed in an action of 
tort which was commenced on July 16, 1943. Although the declara- 
tion contains a mass of irrelevant and immaterial matters, no objec- 
tion to its form was made in the Superior Court. We set forth all the 
allegations pertinent to any possible cause of action upon which the 
pleader might have intended to base a claim against the defendant. 
The declaration alleged that from the time she entered the employ 
of the defendant's firm in January, 1930, until 1943, when she finally 
ceased to keep company with the defendant, he planned to seduce her; 
that he induced her to keep company with him and to become en- 
gaged to marry him by his false representations that he loved her 
and that he was a single man; that she discovered in May, 1930, that 
he was married and left her employment; that she re-entered the 
employment several times upon his promise not to molest her but 
that she quit on a number of occasions when he molested her; that 
in 1934 she left the Commonwealth; that upon her return in 1942 
the defendant represented that he had secured a divorce, that he was 
a single man and would marry her, and that he would make a perma- 
nent- home for her; that relying on these representations she went 
to live at the home of the defendant’s mother where he lived; that 
she became dissatisfied with his delaying the marriage and left the 
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said home; and that she learned in June, 1943, that ho had married 
again in 1942 and she ceased to associate with him any longci’. She 
alleges that as a result of the defendant’s conduct she submitted to 
his embraces and caresses, was deprived of an opportunity to meet 
and marry some honorable young man, lost employment, suffered 
luuniliation and grief, and was made ill. 

The declaration sets forth no cause of action for seduction. Nothing 
more than an intent or a plan to seduce her is alleged. We do not 
intimate that, if seduction had been averred, she could recover dam- 
ages. It has been held that, in order that a father may recover for 
the seduction of his minor daughter or a master for the seduction 
of a female servant, it must be shown that he lost the services of 
the woman on account of the seduction. The action cannot be main- 
tained on any other basis. . . . But it is an ancient and settled 

rule of the common law that the party seduced is barred by her par- 
ticipation in a wrong from recovering damages. . . . While 

damages for seduction may not be recovered in an independent ac- 
tion, they may be included in the measure of damages in an action 
for breach of promise of marriage. . . . The plaintiff, however, 

cannot recover damages for seduction as an incident to an action for 
broach of promise of marriage if, as will presently appear, she can- 
not maintain such an action. 

The plaintiff contends that she can recover on this declaration for 
an assault and battery. This contention rests upon the allegation 
that “as a result of defendant’s behavior the plaintiff was caused to 
acquiesce in and submit to defendant’s embraces and caresses.” It 
is to be noted that this allegation refers to an element of damage 
and does not purport to set forth a substantive cause of action. In 
the next place, if the plaintiff knowingly consented to and partici- 
pated in these manifestations of apparent affection by the defend- 
ant, her consent would bar her from complaining that conduct of 
this character constituted a wrong to her. ... If, as she now 
contends, her consent was procured by fraud of the defendant in that 
he did not intend to perform his promise to marry her, 
she could not maintain an action on accoimt of such acts committed 
during a courtship where the only ground for contending that such 
acts constituted a wrong was his intent not to carry out his promise 
to marry her and so was directly attributable to the breach of con- 
tract to marry if, as will appear, a statute declares that the breach 
of such a contract shall not be deemed to be a legal wrong or in- 
jury. . . . 

However the plaintiff’s contentions are viewed, they all stem from 
the alleged contract to marry which she alleged was made between 
the defendant and herself. Brick v. Cohn-Hall-Marx Co., 276 N.Y. 
259, 11 N.E.2d 902, 114 A.L.R. 521. All the damages alleged by her 
were caused by his breach of that contract. General Laws (Ter. Ed.) 
c. 207, § 47A, inserted by St.l938, c. 350, § 1, provides that a “Breach 
of contract to marry shall not constitute an injury or wrong recog- 
nized by law, and no action, suit or proceeding shall be maintained 
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therefor.” This statute changed the public policy of this Common- 
wealth. It not only abolished the right of action for breach of prom- 
ise but it went farther and abolished any right of action, whatever 
its foim, that was based upon such a breach. The breach is no longer 
a legal wrong. . . , Actions in tort for fraud have been held to 

be within the prohibition of such statutes and any other cause of ac- 
tion that originates in the breach of a promise of marriage. The 
plaintiff’s cause of action arises out of a breach of promise of mar- 
riage, and she cannot circumvent the statute by bringing an action 
in tort for damages so long as the direct or underlying cause of her 
injury is the breach of promise of marriage. A. B. v. C. D., D. C., 
36 F.Supp. 85; Fahy v. Lloyd, D.C., 57 F.Supp. 156; Young v. Young, 
236 Ala. 627, 184 So. 187; Pennington v. Stewart, 212 Ind. 553, 10 
N.E.2d 619; Bean v. McFarland, 280 Mich. 19, 273 N.W. 332; Bunten 
V. Bunten, 192 A. 727, 15 N.J.Misc. 532; Fearon v. Treanor, 272 N.Y. 
268, 5 N.E.2d 815, 109 A.L.R. 1229; Hanfgam v. Mark, 274 N.Y. 22, 
8 N.E.2d 47; Sulkowski v. Szewczyk, 255 App.Div. 103, 6 N.Y.S.2d 97. 

Demurrer sustained. 

Judgment for the defendant. 

NOTES 

1. See Note, "Twelve Tears with the ‘Heart Balm Acts’ ”, S3 Va.L.Rev. 314 C1&47). 

2. N.T.Leg.Doc. (1947) No. 05 (J) ; (1947) Rep.Eec. & St. Law Ilev.Comm., "Becom- 
mendation o£ the Law Revision Commission To the Legislature Eelating to Bestitu- 
tion for Property Transferred, in Contempiation of Marriage”: 

"Article 2-A of the Civil Practice Act, adopted in 1935, expressly abolished rights 
of action ‘to recover sums of money as damage for the alienation of affections. 
Criminal conversation, seduction and breach of contract to marry’ and further pro- 
vided that 

" ‘No act hereafter done within this state shall operate to give rise, either within 
or without this state, to any of the rights of action abolished by this article. No 
contract to marry, hereafter made or entered into in this state shall operate to give 
rise, either within or without this state, to any cause or right of action for the 
breach thereof. (Section 61-d)’ 

‘‘In the Interpretation of these statutes the courts have held that, under the 
language quoted, certain actions other than those specifically mentioned in the 
statute are also barred. Paramount among these are the actions to recover prop- 
erty transferred to a betrothed in contemplation of a marriage that never takes 
place. Becoveiy has been denied (1) where the recipient’s breach of promise to 
many or fraud has been alleged in the complaint (Andie v. Kaplan, 2SS N.T. 885 
43 N.B.2d S‘l (1942) and (2) in some eases where tlie agreement to marry is alleged 
to have been abandoned by mutual consent. (Ilecht v. Tarnis, 26S App.Div. 771, 50 
N.T.S.2d 170 (1044) ; Monls v. Baird, 209 App.Div. 948, 57 N.T.S.2d 890 (1945). 
Contra, Hutchinson v. Kemitsky, 23 N.T.S.2d 650 (1940) ; Unger v. Hirsch, 39 N.T.S, 
2d 965 (1943) ; Spitz v. Maxwell, 185 Mlsc. 159, 69 N.T.S.2d 593 (1945).) It has 
even been held that an action Is barred in which it is sought to recover ?7C0 loaned 
by the plaintiff to the defendant, when the parties were engaged to be man-led, in 
reliance upon the defendant’s fraudulent promise that he would contribute a like 
sum and would use the entire fund for the purchase of a taxi service to he owned 
Jointly by the plaintiff and defendant. Aiberelli v. Manning, 185 Mise, 280, 58 N.T.S. 
2d 493 (1945). Prior to the passage of Article 2-A, recovery was pemitted in all of 
Uiese situations. Antaramian v. Onraklan, 118 Misc. 558, 194 N.T.S. 100 (1922);. 
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r.('m>(lic(; V. Flannery, 135 Mlsc-. C27, 189 N.Y.S. 10-1 (1921); Wilson v. rngKa, 243 
App.Iliv. 33, 27C N.Y.S. 232 (1034). 

“Tlio .aim of the Act was to do aw.ny witli excossivo claims lor damngo.s co- 
ercive by tlii'ir very nature ,'uifl, all too i'roqnently, trainlulent in character. Denial 
of recovery of property transferred in contemplation of marrifige is not necessary 
to the accomplishment of this object, and it has the undesirable result of placing it 
within the power of a recipient to i-enounce a promise and yet retain property 
bestowed in anticipation of performance. Tins tliouglit of uipiust enrichment was 
empliasizod by tlie dissenting justices in Audio v. Kaplan, (2ti,3 Ajip.Div. 884, 32 
N.Y..S.2d 429, 2nd Dep’t, 1942, affirmed 288 N.Y. 685, 43 N.B.2d 82) who wrote: 

" ‘The purpose of the new legislation was to prevent a rccoveiy I'or alleged pe- 
cuniary Joss, blighted affections, wounded pride, buiniliation, and the lihe, against 
the one who violated the promise, but not to enable the latter to receive benefits 
out of his wilful act . . . ’ 

“In Morris v. Baird, 54 N.Y.S.2d 779, the plaintiff had transferred some valuable 
real estate to his fiance in contemplation of their marraige. In his original com- 
plaint, he alleged that the donee had breached the contract of marriage and he 
sought recovery of the property transferred. It was held that this complaint stated 
a cause of action which was prohibited by Article 2-A. The plaintiff then served 
an amended complaint alleging that the agreement to marry had been rescinded by 
mutual consent. The amended complaint was held to be sufficient in the lower 
court (67 N.Y.S.2d 398), but the decision was revei’sed on appeal (269 App.Div. 
948, 67 N.Y.S.2d 890). The injustice of this result was well stated by Justice Lock- 
wood in the opinion In the lower court: 

“ ‘If judicial constraction of the statute Is further extended to bar this action, 
then the statute, which was designed to prevent unjust enrichment of unscnipulous 
persons and to avoid peipetration of frauds, would become an instrument to ac- 
complish just that purpose, aud would deprive the Court of Us equitable power 
to afford redress to one who has been deprived of his property by fraud and deceit. 

“ ‘.Such a shocking result could not have been the intention of the Legislature in 
enacting Article 2-A, Civil Practice Act, nor will the best interests of the People 
of the State bo served thereby.’ 

“The Commission believes that Article 2-A of the Civil Practice Act shotild be 
amended to restore the power of the Court, in a proper case, to grant restitution 
where property or money has been transferred, in contemplation of the perfomance 
of an agreement to marry, and the agreement is not performed. 

“The Commls,sion therefore recommends the enactment of the following new 
section 61-j of the Civil Practice Act; 

“§ 61-j. This article shall not be deemed to prevent a court In a proper case from 
granting restitution for property or money transferred in contemplation of the 
perfoi-mance of an agreement to uiaiTy which is not perfor’ined.” 

[This bill was vetoed by the Governor.] 


SECTION 7. ABATEMENT AND SUMMARY ENFORCEMENT IN 
EQUITY (INCIDENTALLY OF TAXATION) 

STATE ex rel. WILCOX v. GILBERT 

Supreme Court of Minnesota, 1914. 

126 Minn. 96, 147 N.W. 953, 5 A.D.R. 1449. 

PfflLiP E. Brown, J, Three separate actions under Laws 1913, c. 
562 (Gen.St.l913, §§ 8717-8726), for abatement of bawdy-houses. 
The complaints were sufficient in form and substance to authorize full 
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relief under the statute, and all defendants, except Towne, upon whom 
no service of summons was made, answered to the following effect: 
Defendant Gilbert admitted that she resided in and worked as house- 
keeper of the house claimed to be a nuisance, but denied the other al- 
legations of the complaint. Defendant Drewery admitted ownership 
of the premises, alleged the leasing thereof to one Harrigan, and de- 
nied acquaintance or dealings with defendant Gilbert, and knowledge 
or notice of her occupancy of the premises or the use thereof alleged. 
Defendant Ryder admitted ownership, occupancy, and control of the 
building, and denied all other allegations. Defendant Whitford, charged 
with maintenance of the house, denied the charge, and defendant 
Towne, alleged to be the owner thereof, did not appear. The court 
found that defendants Whitford and Ryder were engaged as claimed, 
that defendant Harrigan was lessee from defendant Drewery and 
owned the personal property used therein, defendant Gilbert being his 
housekeeper, aiding and abetting in the conduct of the business, and, 
further, that defendant Drewery, by the exercise of reasonable dili- 
gence, could have ascertained and known of the use made of such 
premises. No findings were made against defendant Towne. Plain- 
tiffs were found entitled to injimctions perpetually restraining all de- 
fendants, except Towne, from further conducting or maintaining the 
public nuisances alleged, but no other relief, and appealed from the 
judgments entered accordingly. 

Defendants’ point as to insufficiency of the assignments of error, is 
overruled, because non-prejudicial, and we proceed to the merits. All 
questions raised hinge upon the constitutionality, effect, and construc- 
tion of the act referred to, which, being too voluminous to quote in 
full, may be summarized as follows; 

Sec. 1. “Whosoever shall erect, establish, continue, maintain, use, 
own or lease” any building, etc., used for lewdness, etc., is guilty of a 
nuisance, and such building, etc., and also the movable personalty so 
used itself, constitutes a nuisance, subject to abatement as such. 

Sec. 2. “An action in equity” to perpetually enjoin the nuisance, 
and to restrain all parties from maintaining or allowing it, may be 
maintained in the name of the state upon relation of the county attor- 
ney or any citizen of the comity, defendants to be served as in other 
actions, and the court, or judge in vacation, “shall,” without requiring 
bond, allow a temporary injunction, if satisfied by affidavits, or other 
evidence previously ordered to be produced, of the existence of the 
nuisance, and upon application for such writ an ex parte restraining 
order may issue, restraining all persons from interfering with the mov- 
able property used in conducting the nuisance, the same to be served 
by handing to and leaving with the person in charge of the property 
or residing in the premises a copy thereof, or by posting a copy on the 
premises, etc., or by both. The serving officer shall forthwith make 
return into court and also inventory the movable property. Three 
days written notice shall be given defendants of the hearing of the ap- 
plication for the temporary injunction, which, however, issues as a 
matter of course if the case be continued upon their application. De- 
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fendants notified shall seive answers before date set for hearing, and 
extension of time to answer, though allowable by the court., shall not 
prevent issue of the temporary writ. Injunction granted binds aU de- 
fendants throughout the judicial district and its violation constitutes 
contempt. 

Sec. 3. Action is triable as other actions in the district court. Evi- 
dence of general reputation of the place is admissible to prove exist- 
ence of the nuisance, and “shall be prima facie evidence” thereof, and 
of knowledge thereof and acquiescence and participation therein, by 
all persons in possession of the property used in conducting the same 
or having any interest therein. 

Sec. 4. Contempt in proceedings under the act, or in violating any 
injunction or restraining order issued thereunder, is punishable, after 
summary trial, “by a fine of not less than one hundred nor more than 
one thousand dollars or by imprisonment in the county jail not less 
than three nor more than six months or by both fine and imprison- 
ment.” 

Sec. 5. Upon proof, in either the equity action or in a criminal 
proceeding in the district court, of the existence of the nuisance, an 
order of abatement shall be entered as part of the judgment in the ' 
case, directing removal of all the movable personalty referred to, and 
sale of such thereof as belongs to defendants notified or appearing, 
and also “the effectual closing of the building or place against its use 
for any purpose” for one year, unless sooner released. Owners of 
unsold personalty must appear and claim same within ten days after 
the order of abatement is made and prove innocence “to the satisfac- 
tion of the court” of knowledge of said use thereof, and also inability 
to have acquired such knowledge by reasonable care and diligence; 
every defendant being presumed to have known the general reputa- 
tion of the place. If their innocence is thus established, the property 
shall be delivered to them, but otherwise sold. Breaking, entering, or 
using the place so closed constitutes contempt. 

Sec. 6. Upon establishment of the existence of the nuisance in a 
criminal proceeding in a court not ^ having equitable jurisdiction, the 
county attorney shall promptly proceed “to enforce the provisions and 
penalties” of the act, and conviction in the criminal proceedings, un- 
less reversed, is conclusive against defendant therein as to the exist- 
ence of the nuisance. Money collected under the act is payable to 
the county treasurer, and the proceeds of the sale of the personalty 
are applicable to payment of costs, except as thereafter stated in the 
act. 

Sec. 7. The owner of the premises may obtain its release by pay- 
ment of all costs of the proceedings and giving bond with certain pre- 
scribed conditions looking to abatement, but such will not release it 
from any judgment, lien, penalty, or liability to which it may be sub- 
ject by law. 


1 Misprinted as "now”- In Laws 1913 and G,S.1913, § 8722. See enrolled act. 
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Sec. 8. Upon issue of a permanent injunction under the act, there 
shall be imposed upon the building and the ground upon which the 
same is located, and against the person or j^rsons maintaining the 
nuisance, and the owner or agent of the premises, a “penalty of three 
hundred dollars,” such penalty to be imposed as a part of the pro- 
ceedings, and returned to the county auditor and entered “as a tax 
upon the property and against the person upon which or whom the 
lien was imposed as and when other taxes are entered, and the same 
shall be and remain a lien on the land upon which the lien was imposed 
untU fully paid.” Payment of said penalty does not relieve persons 
or property from other penalties provided by law. It is collectible as 
provided by the tax laws so far as applicable, and when collected is 
applicable to payment of any deficiency in the costs of the action and 
abatement on behalf of the state, after application of the proceeds of 
the persona] property thereto, the remainder of proceeds from both 
sources to be distributed the same as fines for keeping houses of ill 
fame, except that 10 per cent, shall be paid as an attorney’s fee to the 
attorney representing the state. 

Sec. 9. Where the owner or agent of the premises is not a party 
and does not appear, the $300 penalty is nevertheless to be imposed 
against the persons served or appearing and against the property. 
“But before such penalty shall be enforced against such property the 
owner or agent thereof shall have appeared therein or shall be served 
with summons therein.” R.L.1905, §§ 4111, 4112, providing for sub- 
stituted service, are applicable to proceedings under the act. The rec- 
ord owner “for the purposes of taxation” is presumed to be the true 
owner, and unknown persons interested may be made parties' by so 
designating them and service by publication as provided in said section 
4111, “Any person having or claiming such ownership, right, title, or 
interest, and any owner or agent in behalf of himself and such owner 
may make, serve and file his answer therein within twenty days after 
such service and have trial of his rights in the premises by the court; 
and if such cause has already proceeded to trial or to findings and 
judgment, the court shall by order fix the time and place of such fur- 
ther trial and shall modify, add to or confirm such todings and judg- 
ment as the case may require,” but other parties to the action shall 
not be affected thereby. 

1. Bawdyhouses were public nuisances at common law. 1 Wood 
on Nuisances (3d Ed.) § 29. They are also made such by statute. G.S. 
1913, § 8759. Maintenance thereof, willful refusal or omission to per- 
form any legal duty relating to their removal, or letting or permitting 
use of any building, knowingly, for such purpose, constitutes a misde- 
meanor. Section 8760. By section 8712 keepers of such resorts are 
declared guilty of felony, and those who let buildings knowingly for 
such use, or who permit the same, are made guilty of misdemeanor. 
Section 8085 Includes such places as nuisances and authorizes persons 
injuriously affected thereby to maintain actions for injunction and 
abatement. These statutes had been in force for years prior to the 
act of 1913. Likewise at an eai'ly date equity assumed jurisdiction to 
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enjoin and abate public nuisances. As said by Mitchell, J., in Town- 
ship of Hutchinson v. Filk, 44 Minn. 536, 47 N.W. 255: 

“It is now well settled that a court of equity may, in a proper case, 
take jurisdiction of public nuisances in civil actions for their abate- 
ment, and to enjoin their maintenance. This jurisdiction is grounded 
upon the greater efficacy and promptitude of the remedies adminis- 
tered in such action, enabling the court to restrain nuisances that are 
threatened or in progress, as well as to abate those already in exist- 
ence, and effect their final suppression by injunction, which will often 
also prevent a multiplicity of suits.” 

See, also, 35 Am.St.Rep. 674, note. 

Furthermore, eliminating the questions involved in the constitu- 
tional guaranty of jury trial, the broad power of the Legislature to 
extend the bounds of equity jurisdiction, as well as to regulate proce- 
dure, is well established. 16 Cyc. 29. Hence it cannot be doubted that, 
independently of statute, jurisdiction exists in equity to abate nuisanc- 
es or that the Legislature had power, subject to constitutional limita- 
tions, to enlarge the same so as to include the general subject-matter 
of the act here involved; nor can the general justification of the act 
as a matter of legislative discretion under the police power fairly be 
questioned, for it is a matter of common knowledge that the criminal 
acts cited did not result in efficient repression or suppression of the 
evil aimed at. It is idle, therefore, to claim that the Legislature in- 
tended to enact another penal statute. 

Likewise it is manifest that any successful assault upon the act 
must be directed against some one or more of its details as to pro- 
cedure or relief as contravening constitutional guaranties; and in this 
connection we must not be unmindful of the presumption that the 
Legislature intended to keep within constitutional bounds and enact 
a valid law, nor of the rule that unless a statute is unconstitutional 
beyond a reasonable doubt it must be sustained. DunneU, Dig. §§ 
8929, 8931. 

2. Coming now to consideration of the several grounds of attack 
made upon the act, we will first discuss defendant’s claim of right to 
jury trial, their contention in this connection being that the provisions 
relating to forfeiture and sale of personalty, closing the house for one 
year, and the $300 penalty, are penal, prescribing punishments for 
offenses, or else, if not penal, are of such character that in either 
event they were entitled to trial by jury, which the Legislature could 
not dispense with either by clothing prosecution and punishment for 
an offense in the livery of equity or by giving equitable form to legal 
relief. To sustain this position they cite Kennedy v. Raught, 6 Minn. 
235, State v. West, 42 Minn. 147, 43 N.W. 845, Commissioners v. Mor- 
rison, 22 Minn. 178, and cases from other jurisdictions to like effect, 
and also decisions of this court regarding the right to jury trial in civil 
actions. We will not, however, review these cases; for, conceding 
they establish the general propositions to which they are cited, and 
that the provisions attacked could not be sustained as penal enact- 
Kead & MacDonaed U.O.B DTsa,— 35 
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ments, they are nevertheless clearly distinguishable and are not in- 
consistent with the conclusions which we have reached. 

The constitutional provision regarding right to jury trial merely 
preserves such right as it existed when the Constitution was adopted, 
Peters v. Duluth, 119 Minn. 96, 101, 137 N.W. 390, 41 L.R.A.,N.S., 
1044. It is inapplicable to actions based upon equitable causes of ac- 
tion or to obtain equitable relief alone. Dunnell, Minn.Prac. § 582; 
Keeper v. Louisville, 109 Minn. 519, 124 N.W. 218. Since, thetefore, 
a review of the act as a whole leads irresistibly to the conclusion that 
its purpose is repression of the evil, to be worked out by equitable 
attack upon the property of those engaged in or abetting it, and not 
punishment of the offenders by infliction of personal penalties, except 
as for contempt of court, the contention that, because the thing itself 
— the lewd place — declared a nuisance by the act would, in its main- 
tenance, have constituted a criminal offense at the time of the adop- 
tion of the constitution, a jury trial is indispensable, has no founda- 
tion, and is thus answered by the authorities: 

“The fallacy of the argument lies in part in disregarding the distinc- 
tion between a proceeding to abate a nuisance, which looks only to the 
property that in the use made of it constitutes the nuisance, and a pro- 
ceeding to punish an offender for the crime of maintaining a nuisance. 
These two proceedings are entirely unlike. The latter is conducted un- 
der the provisions of the criminal law, and deals only with the person 
who has violated the law. The former is governed by the rules which 
relate to property, and its only connection with persons is through 
property in which they may be interested. That which is declared by 
a valid statute to be a nuisance is deemed in law to be a nuisance in 
fact, and should be dealt with as such. The people, speaking through 
their representatives, have proclaimed it to be offensive and injurious 
to the public, and the law will not tolerate it. The fact that keeping 
a nuisance is a crime does not deprive a court of equity of the power 
to abate the nuisance.” Carleton v. Rugg, 149 Mass. 550, 553, 22 N.E. 
55, 56 (5 L.R.A. 193, 14 Am.St.Rep. 446) . 

. So, also, in State v. Murphy, 71 Vt. 127, at page 136, 41 A. 1037, 
1038, the court said: 

“ITie respondent contends that the statute is in conflict with the 
provisions of the Constitution of the state, particularly article 10 of 
the Declaration of Rights, which provides ‘that in all prosecutions for 
criminal offenses, a person hath a right to ... a speedy public 
trial by an impartial jury of his country; . . . nor can any per- 

son be justly deprived of his liberty, except by the laws of the land, 
or the judgment of his peers.’ This claim is made, disregarding the 
distinction between a proceeding to abate a nuisance, which relates 
simply to the property which in its use constitutes the nuisance, and 
a prosecution of the respondent for the crime of maintaining it.” 

And in Mugler v. Kansas, 123 U.S. 623, 671, 8 S.Ct. 273, 302 (31 
L.Ed. 205), Mr. Justice Harlan said: 

“The state having authority to prohibit the manufacture and sale 
of intoxicating liquors for other than medical, scientific, and mechan- 

EEAB & MACDOffAX-D XJ.C.B.liEO. 
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ical purposes, we do not doubt her power to declare that any place, 
kept and maihtained for the illegal manufacture and sale of such liq- 
uors, shall be deemed a common nuisance, and be abated, and, at the 
same time, to provide for the indictment and trial of the offender. 
One is a proceeding against the property used for forbidden purposes, 
while the other is for the punishment of the offender." 

See, also. State v. Saunders, 66 N.H. 39, 25 A. 588, IS L.R.A. 646, 
where the earlier cases are exhaustively reviewed, and State v. Mar- 
shaU, 100 Miss. 626, 56 So. 792, Ann.Cas.l914A, 434. 

Defendants attack particularly the $300 penalty imposed by section 
8, on the ground stated, insisting that penalties are regarded as pun- 
ishments for infractions of law, and statutes imposing them as penal. 
But in considering this section, and all others, we are bound to hold 
that if the language used is reasonably susceptible of two construc- 
tions, one rendering the enactment constitutional, and the other not, 
the former must be adopted, though the latter be the more natural. 
Dunnell, Dig. § 8931. While the act designates the $300 exaction as 
a “penalty,” the same section clearly indicates it to be imposed, treat- 
ed, and collected as a tax. There is no magic in words, and the use of 
“penalty” is not decisive. Terminology is not necessarily decisive, and 
the Legislature might well have been in doubt as to the appropriate 
word with which to designate the exaction. After all, the legislative 
intent is what we seek, and the nature of the thing is more important 
than its name. In Hodge v. Muscatine County, 196 U.S. 276, 25 Sup. 
Ct. 237, 49 L.Ed. 477, the court had under consideration the Iowa 
cigarette law, whereby a tax of $300 per annum was assessed “against 
every person . . . and upon the real property, and the owner 

thereof,” whereon cigarettes, etc., were sold, or kept with intent to 
sell, the same to be a perpetual lien upon both personal and real prop- 
erty used in connection with the business. The Supreme Court of 
Iowa sustained the law (Hodge v. Muscatine County, 121 Iowa, 482, at 
page 488, 96 N.W. 968, at page 970, 67 L.R.A. 624, 104 Am.St.Rep. 
304) observing in the course of its opinion: 

“It [the $300] is manifestly a tax upon the traffic which the Legis- 
lature saw fit to impose, not for the purpose of giving countenance to 
the business, but as a deterrent against engaging therein. . 

Indeed, we think it may be fairly said to be a tax upon the business. 
That a tax is imposed for the double purpose of regulation and reve- 
nue is no reason for declaring it invalid.” 

The Supreme Court of the United States approved this holding, say- 
ing, at page 279 of 196 U. S., at page 239 of 25 S.Ct. (49 L.Ed. 477) : 

“It is not easy to draw an exact line of demarcation between a tax 
and a penalty, but, in view of the fact that the statute denominates 
the assessment a ‘tax,’ and provides proceedings appropriate for the 
collection of a tax, but not for the enforcement of a penalty, and does 
not contemplate a criminal prosecution, we cannot go far afield in 
treating it as a tax rather than a penalty. . . . The act itself 

provides in terms that such a tax shall be in addition to all other taxes 
and penalties, and elaborate provision is made for its enforcement. 
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The mere fact that the charge, whatever it may be, is made a lien upon 
the real estate and a personal claim against the landlord, indicates that 
it is in the nature of a tax rather than a penalty.” 

We consider this case in point and follow its lead, being impelled to 
such course both by reason and by the authoritative pronouncement 
of the federal Supreme Court upon an exaction to which tlie assess- 
ment imposed by section 8 is closely analogous in so many of its essen- 
tial features, including failure to provide proceedings appropriate for 
the enforcement of a penalty, particularly in that no punishment is im- 
posed for nonpayment of the assessment.* 

The act as a whole differs In no material respect from the numerous 
statutes regulating liquor traffic by equitable actions for injunction 
and abatement, universally held valid notwithstanding denial of jury 
trial thereunder. We hold it not penal, which disposes of defendants’ 
main contention regarding right to trial by jury, and likewise of their 
points based upon the constitutional provisions relating to excessive 
fines and unusual punishments, the right to be confronted by witness- 
es, testifying against one’s self, bills of attainder, and ex post facto 
laws. As to their claim of light to jury trial, even if the action be 
held civil in all its details, it is sufficient to say that in its main fea- 
tures the proceeding is unquestionably equitable, and that when a 
court of equity properly assumes jurisdiction of a cause for one pur- 
pose it acquires it for all and grants full relief. Dunnell, Dig. § 3138; 
1 Pom.Eq. § 237; State v. Marshall, supra. . 

5. Finally, is the act in its remedial details a proper exercise of po- 
lice power? The subject-matter being within such power, the test is 
reasonableness, which involves a dual limitation, positive and negative, 
namely, adaptability to the end sought and absence of excessiveness. 
The measure must, on the one hand, tend to accomplish the purpose 
of its adoption, and, on the other, must not go beyond the reasonable 
demands of the occasion. In our opinion the remedies provided by 
the act stand the test. 

"A large discretion is necessarily vested in the Legislature, to deter- 
mine not only what the interests of the public require, but what meas- 
ures are necessary for the protection of such interests.” State v. Wag- 
ener, 77 Minn. 483, 495, 80 N.W. 633, 635 (46 L.R.A. 442, 77 Am.St. 
Rep. 681) , 

Upon all points involved in the cases before us, the act is sustained 
as constitutional. The objections based upon the effect accorded evi- 
dence of the general reputation of the place in establishing the exist- 
ence of the nuisance, etc., and the presumptions declared in section 5, 
more properly belong to the discussion in State v. Lane, 147 N.W. 951, a 
companion case decided herewith. 

[♦Cf. people ex rel. Lemon v. Elmore, 266 N.T. 489, 177 N.E. 14, 76 A.L.B. 
1292 (1931), holding unconstitutinoal, as a deprivation of juiy trial, that portion 
of a similar New York statute which provided for imposition of a “penalty tax” 
upon the premises and upon the persons maintaining a nuisance. The principal 
provisions, anthoi'izing maintenance of an equitable action for abatement of the 
nuisances, were sustained. Ed.] 
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Judgments reversed, in so far as they fail to award plaintiffs, as 
again^ the answering defendants, the additional relief prayed; and 
the trial court is directed to proceed in accordance with this opinion. 


SECTION 8. ADVERSE PRESUMPTIONS 

board of commissioners of excise of the 

CITY OF AUBURN v. MERCHANT 

Court of Appeals of New York, ISSG. 

103 N.Y. 143, 8 N.E. 484, 57 Am.EGp. 705. 

Earl, J, The main question to be determined in this case is whether 
this action should have been commenced by the present plaintiff, or 
by the board of charities and police for the city of Auburn, and upon 
this question our views have been sufficiently expressed in the case 
just decided against Burtis, and we refer to the opinion pronounced 
in that case. Board Com’rs of Excise, etc., v. Burtis, 103 N.Y. 136, 
S N.E. 482. 

Upon the trial of this action the judge charged the jury that “the 
law provides, in such case as this, that upon proof being made of 
the fact that liquor was seen to be drank on the premises, that is 
prima facie evidence that it was sold with intent that it was to be 
drank upon the premises.” To this portion of the charge defend- 
ant’s counsel excepted, and the exception is now relied upon as point- 
ing out error fatal to the judgment. 

In section 11 of the excise act (chapter 628, Laws 1857) provision 
is made for licenses to storekeepers and shopkeepers, authorizing 
them to sell spirituous liquors in quantities less than five gallons not 
to bo drank upon the premises. Then, in section 12, it is provided 
as follows; “Such license shall not be granted unless the commis- 
sioners are satisfied that the applicant is of good moral character, 
nor until such applicant shall have executed a bond to the people of 
this state . . . conditioned that ... he wiU not sell, or 

suffer to be sold, any strong or spirituous liquors or wines to be drank 
in his shop or house, or in any outhouse, yard, or garden appertain- 
ing thereto, and that he will not suffer any such liquor, sold by virtue 
of such license, to be drank in his shop or house, or in any outhouse, 
yard, or garden belonging thereto; and, whenever any person is 
seen to drink in such shop or house, outhouse, yard, or garden be- 
longing thereto, any spirituous liquors or wines forbidden to be drank 
therein, it shall be prima facie evidence that such spirituous liquors 
or wines were sold by the occupant of such premises, or his agent, 
■with the intent that the same should be drank therein. On any trial 
for the offense last aforesaid such occupant or agent may be allowed 
to testify respecting such sale.” It was undoubtedly this law to which 
the judge referred in his charge. . . 

Thus the charge was authorized by the words of the statute. But 
the learned counsel for the appellant claims that this provision of 
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the statute is unconstitutional, on the ground that it violates the con- 
stitutional guaranties of due process of law and trial by jury. We 
think the claim unfounded. T^e general power of the legislature to 
prescribe rules of evidence and methods of proof is undoubted. While 
the power has its constitutional limitations, it is not easy to define 
precisely what they are. A law which would practically shut out 
the evidence of a party, and thus deny him the opportunity for a 
trial, would substantially deprive him of due process of law. It would 
not be possible to uphold a law which made an act prima facie evi- 
dence of crime, over which the party charged had no control, and 
with which he had no connection, or which made that pnma facie 
evidence of crime which had no relation to a criminal act, and no 
tendency whatever by itself to prove a criminal act. But so long 
as the legislature, in prescribing rules of evidence, in either civil or 
criminal cases, leaves a party a fair opportunity to make his defense, 
and to submit all the facts to the jury to be weighed by them upon 
evidence legitimately bearing upon them, it is difficult to perceive 
how its acts can be assailed upon constitutional grounds. Affidavits 
in town-bounding acts and tax deeds have been declared to be prima 
facie ewdence of regularity and validity, and numerous statutes of 
similar character are to be found in this and other states. In Com. 
v. Williams, 6 Gray 1, it was held, in a criminal prosecution for a 
violation of an excise law, that a statute which provided that the 
delivery of any spirituous and intoxicating liquors in or from any 
building or place other than a dwelling-house, “shall be deemed prima 
facie evidence of a sale,” was constitutional and valid. In State v. 
Hurley, 54 Me. 562, it was held that an act which provided that 
“whenever an unlawful sale of intoxicating liquor is alleged, and a 
delivery proved, it shall not be necessary to prove payment, but such 
delivery shall be sufficient evidence of sale,” was constitutional. In 
Howard v. Moot, 64 N.Y. 261, Allen, J., said: “The rules of evi- 
dence are not an exception to the doctrine that all rules and regula- 
tions affecting remedies are at aU times subject to modification and 
control by the legislature. * * * It may be conceded for aU the 
purposes of this appeal, that a law that should make evidence con- 
clusive which was not so necessarily in and of itself, and thus pre- 
cluded the adverse party from showing the truth, would be void, as 
indirectly working a confiscation of property, or a destruction of vest- 
ed rights. But such is not the effect of declaring any circumstance, 
or any evidence, however slight, prima facie proof of a fact to be 
established, leaving the adverse party at liberty to rebut and over- 
come it by contradictory and better evidence." 

Here the act which is made prima facie evidence of an illegal sale 
takes place upon the premises of the person charged, has some rela- 
tion to and furnishes some evidence of the alleged illegal sale, and 
o«airs in a place where liquors are authorized to be kept and sold. 
To make drinking the liquor in such a place and under such circum- 
stances prima facie evidence of an illegal sale to the person drinking, 
violates no constitutional guaranty. It leaves a party ample oppor- 
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tunity to make his defense. It is specially provided, what is now 
the general law, that the party can be a witness in his own behalf, 
and thus it can never be difficult for him to show what the facts 
really are. The burden of proof is not even really changed. Tlie 
statute enables the prosecutor to make a 'prima fa£ie case by proof 
of the drinking. But the defendant can show the circumstances at- 
tending the drinking, his relations thereto, and any other facts tend- 
ing to absolve him from liability, and then, on the whole case, the 
burden still rests upon the prosecution to establish the alleged sale. 
The defendant has the full benefit of jury trial and due process of 
law, and a full and fair opportunity free from any undue hinderance 
or embarrassment to make his justification and defense. Plence the 
charge resting upon the statute was not erroneous. 

But the statute need not be invoked to uphold the charge. Under 
the circumstances of this case the drinking was good common-law 
evidence of a sale in violation of the statute. The defendant kept 
liquor for sale, and was shown to be engaged in selling it to be drank 
upon his premises quite indiscriminately to persons calling for it. It 
is against all experience that he gave it away, or that persons came 
there to drink liquors bought elsewhere. It was in his power to pre- 
vent the drinking, which took place from glasses presumably fur- 
nished by him. Evidence of the drinking under such circumstances 
was certainly prima facie proof that the liquor was bought to be 
drank there, and sufficient to justify the charge. 

We are therefore of opinion that the judgment should be affirmed, 
with costs. 


STATE V. BESWICK 

Supreme Court of Rhode Island, 1881, 13 R.I. 211, 43 Am.Rep. 20. 

Durfee, C. J. The complaint is in the form provided by Pub. Laws 
R.I. cap. 797, of March 18, 1880, for prosecutions under Pub.Laws R. 
I. cap. 508, §§18 and 19,^ of June 25, 1875. The complaint is for a 
violation of § 19. . . . 


lAs follows: “Sect. 18. If any person shaU, at any time, offer to sell, sell, or 
suffer to be sold by any person, by sample or otherwise, any ale, wine, rum, or other 
strong or malt liquors, or any mixed liquors a part of which Is ale, wine, rum, or 
other strong or malt liquors. In Tlolatlon of the preceding sections of this act or any 
of them, he shall he sentenced on the first couTictlon to pay a fine of twenty dollars 
and all costs of prosecution and conviction, and be Imprisoned in the county jail for 
ten days ; on the second conviction he shall be sentenced to pay a fine of fifty 
dollars and all costs of prosecution and conviction, and be imprisoned in the coun- 
ty jail three calendar months; and on the third and every subsequent conviction 
he shall be sentenced to pay a fine of one hundred dollars and all costs of prosecu- 
tion and conviction, and be imprisoned in the county jaU not less than three months 
nor more than six calendar months.” 

“Sect. 19. If any person shall keep or suffer to be kept on his premises or pos- 
sessions, or under his charge, for the purposes of sale, In violation of the preceding 
sections of this act or any of them, any ale, wine, nim, or other strong or malt 
liquors, or any mixed liquors a part of which is ale, wine, rum, or other strong or 
malt liquors, he shall, on conviction, be fined twenty doUars, or be imprisoned in 
the county jail thirty days.” 
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The other exception raises the question whether § 4 of cap. 797 
is constitutional. The language of § 4 is as follows, to wit: 

“It shall not be necessary to prove an actual sale of the liquors 
enumerated in sections 18 and 19 of said chapter 508 in any build- 
ing, shop, saloon, place, or tenement, in order to establish the fact 
that any of said liquors are there kept for sale; but the notorious 
'Character of any such premises, or the notoriously bad or intem- 
perate character of persons frequenting the same, or the keeping 
of the implements or appurtenances usually appertaining to grog- 
shops, tippling-shops, or places where such liquors are sold, shall 
be primd facie evidence that said liquors are kept on such premises 
for the purposes of sale within this State.” . . 

It wiU be observed that the statute makes proof of the facts men- 
tioned in it not only evidence against the accused, but primd facie 
evidence of his guilt, so that upon proof of them it is not only the 
right but the duly of the jury to convict, unless the presumption is 
rebutted by other evidence, though of course such other evidence may 
be elicited from the witnesses for the State as well as given by vrit- 
nesses for the defendant. Commonwealth v. Pillsbury, 12 Gray 127. 
The question then is, whether a statute is constitutional which mal<es 
it the duty of a jury, empanelled to try a complaint for unlawfully 
keeping liquors for sale, to convict the accused upon simple proof 
that his place of business is notorious as a place where liquors are 
unlawfully kept for sale, or upon simple proof that the place is fre- 
quented by persons of notoriously bad or intemperate character, or 
upon proof that he has there the implements and appurtenances of a 
grog-shop or tippling-shop, without more, unless there be other evi- 
dence to rebut or control it. 

We have very carefully considered the question, and have come 
to tlie conclusion that the statute is not constitutional. It virtually 
strips the accused of the protection of the common law maxim, that 
every person is to be presumed innocent until he is proved guhty, 
which is recognized in the Constitution as a fundamental principle 
of jurisprudence. And we think it is repugnant to the constitutional 
provision that the accused shall not “be deprived of life, liberty, or 
property, unless by the judgment of his peers or the law of the land.” 
What is meant by “the judgment of his peers” is the judgment of a 
jury, and certainly the accused does not have the judgment of a jury. 
If the jury is compelled by an artificial rule to convict him, whether 
they think him guilty or not, upon proof of a fact which is consistent 
with his innocence, and which is so consistent with his innocence 
that proof of it at common law would not even be admissible against 
him. Suppose that the General Assembly were to enact that if any 
person were generally reputed to be guilty of a murder it should be 
primd facie evidence that he was guilty, and that some citizen were 
convicted and sentenced to death or imprisonment on such evidence, 
because in the absence of rebutting evidence the jury had no option 
to acquit him. Could it be said that his life or liberty had been taken 
from him by the judgment of his peers? We think not. The judg- 
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mcnt of the jury would not have been taken on the question of his 
guilt, but only on the question whether or not he was generally re- 
puted guilty. So under the statute here a man may be convicted 
of unlawfully keeping intoxicating liquors for sale, upon proof that 
his place of business is generally reputed to be a liquor shop, with- 
out the jury’s actually passing any judgment on the question of his 
guilt. 

The provision is that the accused shall not be deprived of his life, 
liberty, or property, "unless by the judgment of his peers or the law 
of the land.” It may be argued that even if the accused does not 
have the judgment of his peers he is nevertheless convicted by “the 
law of the land.” This phrase has a historical origin. It was bor- 
rowed from Magna Charta, and, as has been repeatedly decided, means 
the same as “due process of law.” The question then is, whether if 
a man is convicted on the testimony indicated, and under the rule 
prescribed by the statute, he is convicted according to “due process 
of law.” 

. Indeed to hold that a legislature can create artificial pre- 
sumptions of guilt from facts which are not only consistent with in- 
nocence, but which are not even a constituent part of the crime when 
committed, is to hold that it has the power to take away from a 
judicial trial, or at least substantially reduce in it, the very element 
which makes it judicial. To hold so is to hold tliat the legislature has 
power to bind and circumscribe the judgments of courts and juries in 
matters of fact, and in an important measure to predetermine their 
decisions and verdicts for them. It is true the accused has the right 
of defence left to him, and may, if he can adduce satisfactory evi- 
dence, rebut the statutory presiunptions; but the production of such 
evidence is not always easy, even with the right to testify in his 
own behalf; and the right to testify in his own behalf having been 
granted, can be abrogated, by the legislature. It is not one of those 
great and immemorial rights which lie embedded in the phrase “the 
law of the land.” . . . 

. The cause is remanded to the Court of Common Pleas 
for a new trial. 

Note by ttie Chief Justice. — ^In the Declaration of Rights adopted 
by the Continental Congress in 1774, it is declared that the inhabitants 
of the Colonies are entitled “by immutable laws of Nature, the prin- 
ciples of the English Constitution, and the several charters and com- 
pacts,” to certain rights enumerated, the fifth of which is the fol- 
lowing, to wit: “That the respective Colonies are entitled to the com- 
mon law of England, and more especially to the great and inestimable 
privilege of being tried by their peers of the vicinity according to 
the course of that law.” This probably shows how the provision in 
question was understood by the great lawyers of the Revolution. See 
Pitkin’s United States, Vol, I. pp. 285, 286. 
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NOTES 

1. Morgan, “Tot t. United States: Constitutional Restrictions on Statutory Pre- 
sumptions”, 56 Harvard L.Rev. 1324 (1943) states: “ . . . Tlio burden of intro- 

ducing evidence is quite different from the burden of persuading the trier of 
fact. As to the same proposition one party may have to bear the former, while the 
other has to sustain the latter. The former determines the result if no evidence, 
or no further evidence, is received. The latter is decisive where the mind of the 
trier is in equilibrium. Each party and the court must know where the former rests 
at every state of the trial ; neither court nor party is concerned with the latter 
until the evidence is closed. The trier of fact, as distinguished from the judge, 
need never hear about the former but must always he instructed as to the latter. 
It would seem to follow that no court should attempt to determine the validity of 
a statute affecting these aspects of a trial without first ascertaining the exact 
effect of its application in an action. If the statute as construed permits or re- 
quires evidence of A to be used as evidence of B, then the existence of a rational 
counecLlon between tlrem is demanded by the Constitution. But how does It follow 
that the Constitution makes the same demand where the establishment of A fixes 
the burden of producing evidence or the burden of persuading as to B?” Does 
Section 12 of the Security Act, 1933, supra, p. 513, create an adverse presumption 
or Impose burden of proof? 

2. See American Law In.stitute Model Code of Evidence, 1942, pp. 300 et seq. ; 
162 A.L.R. 495 ; 86 A.L.R, 179 ; 51 A.L.R. 1139, 


SE(rnON 9. CIVIL LIABILITIES 
ERNST FREUND, LEGISLATIVE REGULATION 

New York: 1932. The Commonwealth Fund. 68-63. 

§ 19. Statutory Liability. It is convenient to use the term lia- 
bility to indicate the legal duty of indemnification for loss as distin- 
guished from an obligation assumed or imposed by law irrespective 
of loss or default. The terminology, however, is not observed in prac- 
tice, for what in accordance with it would be an obligation to pay a 
tax is commonly spoken of as a tax liability. The law of liability is 
typically declaratory law, evolved upon tiie basis of principle, in 
Anglo-American jurisdictions by judicial decisions, and illustrating, 
■in its development in different legal systems, the possibility of diver- 
gent views of justice, as, e.g., in the treatment of contributory neg- 
ligence and of employers’ liability, in the matter of unjust enrich- 
ment, the accountability of a possessor in good faith, the tort lia- 
bOify of an insane person or an infant, etc. 

Where the law is codified, the code ■will naturally lay down rules 
controlling some or all of these matters, and may incidentally change 
previously existing law; in England and America fundamental legis- 
lative changes have been rare, the most important being probably 
the introduction of a cause of action for wrongfully causing death; 
but there has been sporadic legislation concerning principles of liabil- 
ity in particular circumstances or relations: thus in England the 
liability to restore winnings at games (16 Car. H, c. 7 and 9 Anne, c. 
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14), and the exemption from liability for accidental escape of fire 
(6 Anno, c. 3); in America special rules of liability in connection 
with the operation of railroads (cattle, fire), the sale of liquor (civil 
damage acts) , the recovery of property from inadvertent trespassers 
who have made improvements (occupying claimants’ acts), and the 
qualification of the law of employers’ liability, which in a few states, 
preceded worlcmen’s compensation legislation. So far as these stat- 
utes merely substitute one principle for another, they furnish inter- 
esting illustrations of the history of private-law legislation. 

Liability legislation assumes the character of regulative legisla- 
tion, if either liability serves the purpose of regulation, or if the law 
not merely establishes liability, but subjects it to regulative provi- 
sions. 

a. Liability as a form of regulation. This is illustrated by the 
laws which make railroad companies liable for cattle killed on their 
right of way in absence of a sufficient fence. The basis of such leg- 
islation is the power to require railroad companies to fence their 
rights of way against cattle; but the obligation is not directly im- 
posed, the company having the option to compensate for loss of 
cattle. 

Under the same head should be placed the peculiar rule of the 
law of corporations, introduced into the Illinois Corporation Act of 
1872, and from there copied by other states, which makes directors 
liable for assenting to an indebtedness in excess of the amount of the 
capital, to the amount of such excess (§ 23 of the Illinois Act). 

Wlrere, as in the laws of fencing against cattle, the assumption 
of liability is optional in lieu of the adoption of a safeguard, a con- 
sideration of rdative advantages may induce the assumption of the 
risk of liability; but where, as in the corporation law, the liability 
is imposed as a consequence of avoidable action, it operates in effect 
as prevention of such action. 

Absolute liability means a duty to indemnify for loss, but not a 
duty based upon default, and therefore may be regarded as being 
contrary to rational principle. It has in consequence been ques- 
tioned on constitutional grounds, successfully so in connection with 
the first worlonen’s compensation legislation (Ives v. South Buffalo 
R. Co., 201 N.Y. 271, 94 N.E. 431, 1911) , and the rule had to be sanc- 
tioned by express constitutional amendment. However, upon analysis, 
the rule Respondeat superior is a rule of liability irrespective of fault, 
and a still stronger illustration is found in the rule of admiralty (con- 
trary to the common law rule, see Transportation Co. v. LaCompagnie 
Generate, 182 U.S. 406, 21 S.Ct. 831, 45 L.Ed. 1155, 1900), that the 
ship is liable for the fault of the pilot whom it is by law compelled 
to employ (The China, 7 Wall. 53, 1868). If absolute liability is 
looked upon as a form of charging an undertaking with the inevitable ^ 
risk of loss attending it, it represents a rational principle of justice; 
but a more perfect “rationalization of justice” may require adjust- 
ments or qualifications which the processes of unwritten law have 
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failed to develop, and which in any event are more conformable to 
regulative legislation. 

b. Liability regulation. It is, if not inevitable, at least natural, 
that if legislation concerns itself with liability, it should not content 
itself with merely stating or altering principles, but seek for conven- 
tional adjustments that have a tendency to achieve better equity 
than the mere operation of a simple rule of liability is apt to do. 

The following seem to be the prominent forms of liability regula- 
tion; 

(1) Limitation of liability. It is characteristic that while there 
was, until the advent of workmen’s compensation, no attempt to curb 
the extravagances of damage claims in case of personal torts, the 
introduction of a cause of action for wrongful death was at once 
and everywhere attended by tlie fixing of maximum amounts re- 
coverable; even prior to Lord Campbell’s Act, the early legislation 
of Massachusetts pursued this policy when it made negligent man- 
agement of highways (resulting in death) actionable. By the con- 
stitution of 1894, New York prohibited any such limitation, but had 
to qualify this prohibition in order to make workmen’s compensa- 
tion possible. All workmen’s accident compensation operates with 
limited benefits, which in substance represent something lilje appor- 
tionment of loss between employer and employee. 

Congress recognized the principle of limited liability in connection 
with shipping by the so-called Harter Act of 1893. 

Limited liability of a corporation may be looked upon as the log- 
ical result of the separate entity theory, and generally is not ex- 
pressed by statute, but left to be inferred from the nature of the 
corporation. 

(2) Protective expedients. Worlonen’s compensation laws place 
a duty of accident notification upon the employee, as a safeguard 
against possible fraud, and a similar duty is created by statute in 
favor of municipal corporations. Provisions may be called for to 
talce care of cases where the injured person is not sm juris (O’Con- 
nell v. Sanford, 256 HI. 62, 99 N.E. 885, 1912) or where failure to 
notify is not prejudicial, or appropriate equities may be worked out 
by judicial construction. 

English legislation making railroad companies liable for damages 
caused by fire due to sparks escaping from locomotives empowers 
the company to enter upon adjoining land to clear it from inflam- 
mable material. This provision manifests a care in correlating right 
and liability which is not found in American statutes, but is indica- 
tive of possible elaboration of rules of liability. 

(3) Provisions to make liability effective. Workmen’s compensa- 
tion laws require employers to satisfy the appropriate administra- 
tive authorities that they are financially prepared to meet compen- 
sation claims, or to insure themselves or to give bond to secure pos- 
sible claims (Illinois Act, § 226-) . Similar safeguards are being dis- 
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cussed in connection with the operation of automobiles and have been 
put in effect in Massachusetts. See J, P. Chamberlain, “Compulsory 
Automobile Insurance,” 12 American Bar Association Journal 49, 
January, 1926. 

Legislation of this kind is clearly regulative; therefore, while a 
municipal corporation has no power to declare rules of liability it 
may under a power of regulation, exact a bond to secure the satis- 
faction of damage claims, as a condition of granting a license (State 
V. Deckebach, 117 Ohio St. 227, 157 N.E. 758, 1927). 

(4) Priorities and liens. Priority is important in case of insol- 
vency; and the recognition of priorities forms part of bankruptcy 
legislation and of laws for the administration of decedents’ estates. 
Priorities recognized by courts of equity and of admiralty are based 
upon inherent differences in claims that can be worked out as a mat- 
ter of logic; whereas legislation is free to give effect to considera- 
tions of social welfare and to pursue other collateral ends. 

A lien, in addition to giving priority, permits the satisfaction of 
claims out of property after it has passed out of the ownership of 
the debtor. In appropriate cases, it may also be used to secure claims 
of a quasi-contractual character, on behalf of parties who have no 
personal claim against the owner. Lien legislation is an important 
part of every American statute book. Besides enlarging the range 
of possessory liens in analogy to those of the common law, it cre- 
ates liens not dependent upon possession, but upon systems of public 
registry. The statutory lien based upon quasi-contractual claims is 
the characteristic feature of mechanics’ lien legislation, which is a 
peculiarly American institution. It involves a complex system of 
notices and declarations, and great care is required in order not to 
do injustice to the owner. After a century of experimenting legis- 
lating, it cannot be said that all substantial equities have been worked 
out with complete success; and it is significant that some of the 
most careful laws, notably that of Illinois of 1903, permit the owner 
to stipulate by contract against the application of the system to his 
property (§ 21). 

NOTE 

See Sections 11 and 12 of the Securities Act 1933, which appear supra at p. 512- 
613. 

RECOMMENDATION OF THE LAW REVISION COMMISSION TO 
THE LEGISLATURE RELATING TO THE TRUST FUND PRO- 
VISIONS IN THE NEW Yf)RK LIEN LAW 

N. y. Leg. Doe. (1942) No. 66 '(H). 13-15. 

1942 Hep. Ilec. and St. Law Eev. Comin. 283-285. 

Legislation has been enacted in New York and several other states 
to prevent abuses which frequently arise in the pyramiding of build- 
ing operations and to afford adequate protection to those who con- 
tribute services or materials upon an improvement of real property. 
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Such legislation is based on the principle that funds received for an 
improvement should be applied to pay the cost of that improvement. 
It supplements the older remedy by lien upon the property improved, 
which is not available after aU payments by the owner on his con- 
tract for the improvement have been made. 

The first legislation was enacted in this state in 1929 at the time 
of the general revision of the Lien Law. It required that building 
loan mortgages contain a covenant by the owner to hold the mon- 
eys received thereunder as a trust to be applied first to the cost of 
improvement. Moneys so received were declared to constitute trust 
funds, a diversion of which was made punishable as a misdemeanor. 
Later the trust concept was extended to include moneys received by 
a contractor or subcontractor on account of an improvement, or upon 
an assignment of moneys due or to become due on a public improve- 
ment, as well as moneys received by an owner on a mortgage or con- 
veyance, and proceeds of insurance on the improved property whether 
payable to an owner, contractor or subcontractor. Some of these 
statutes provide for the creation of a trust by covenant; others ex- 
pressly declare the existence of a trust. Diversion of any such trust 
funds is now punishable as larceny. 

Civil litigation involving the trust fund provisions has been rela- 
tively infrequent, and few cases of criminal prosecutions are found 
in the reports. The reported cases reflect uncertainty regarding 
the present provisions. Problems as to whether the trust may be 
enforced by civil action, and by whom, and by what procedure re- 
main unsettled. In the absence of any definite decision by the Court 
of Appeals, confusion exists in the legal profession and the building 
trades on the issue of whether only lien claimants are entitled to en- 
force a trust. . 

The Commission is of the opinion that these uncertainties should 
be resolved by legislation. Persons having claims for services or 
materials in connection with an improvement of real property should 
be entitled to share in the trust funds and to enforce the trust by 
civil action, whether or not they have filed notice of lien against the 
property. Lienors in the case of a private improvement already 
have available one remedy by lien against the property and, in the 
case of a public improvement, against the balance of moneys still 
due. There is no valid reason why a fund impressed with a trust 
for payment of the cost of improvement should not be available to 
all those who have contributed to the improvement. A require- 
ment of filing notice of lien would tend to burden property with liens 
for every small claim as the work progresses, and would deprive a 
class of persons intended to be benefited by the statute of a remedy 
more effective and speedy than that of a personal judgment upon 
their claim. 

Further, the failure of an owner, contractor or subcontractor to 
include in an assignment, mortgage or conveyance the trust covenant 
required by law should not prejudice the rights of persons who were 
intended to be protected. . . . 
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Under present law, the right to receive moneys which, if received, 
would constitute trust funds, is not a trust res. This is a gap in the 
law. The Commission proposes that the trust res, for the purposes 
of a civil action only, should be expanded to enable a beneficiary to 
reach such choses in action as well as moneys actually in the hands 
of the trustee. Existing criminal liability is in no way affected. 

The Commission also proposes the closing of another gap by ex- 
tending the present provision of the Lien Law applicable only to 
assignments of moneys due or to become due on a public improve- 
ment contract to include assignments of moneys due or to become 
due on a private improvement contract. There is no basis for the 
distinction. The protection of persons making the advances which 
constitute the trust fund is made similar in the two classes of im- 
provements. 

Finally, the ineffectiveness of the trust fund provisions in the 
present law is probably due in large measure to the lack of an es- 
tablished procedure for their civil enforcement. Although the courts 
have indicated that the proper remedy is by class action, no reported 
case has been found where that remedy was used successfully, A 
procedural article is proposed to be added to the Lien Law, which 
provides for the enforcement of the trust by representative action. 
It also includes provisions for bonding of the trustee, a preference 
for wage claims, a short period of limitations, and court supervision 
of any settlement of the action. . . . 


NOTES 

1. Tlie i*ecoramGncled proposal was enacted ns N.T.Laws 1942, c. 808. 

2. California Code of Civil Procedure (Deerlng 1941) § 1183: 

§ 1183. [Mechanics, etc., to have lien for value of labor, etc.: Contractor, etc., 
deemed agent: Nature and limitations upon lien: Filing contract or modification, 
effect: Bond of contractor; Limitation of owner’s liability, exaction of security.] 
Mechanics, matei’ialmen, contractors, subcontractors, artisans, architects, machin- 
ists, builders, miners, teamsters and draymen, and all persons and laborers of every 
class perfoi-ming labor upon or bestowing skill or other necessary services, or fur- 
nishing materials to he used or consumed in or famishing appliances, teams and 
power contributing to tlie construction, alteration, addition to or repair, either in 
whole or in part, of any building, wharf, bridge, ditch, flume, aqueduct, well, tun- 
nel, fence, machinery, railroad, wagon road or other stnicture, or other work of 
iraprovoment, or performing labor upon or bestowing skill or other necessary serv- 
ices, or furnishing materials to he used or cousuiped in or furnishing appliances, 
teams and power contributing to the grading, flllliig in, or other improvement of any 
lot or tract of land or the making of any improvement in connection therewith, 
Including within the meaning of the said word “improvement” any seeding, sodding 
or planting of such lot or tract of land for landscaping purposes or the demolition of 
buildings thereon or the removal of buildings therefrom, made or done on such 
real property, shall have a lien upon the property upon which they have bestowed 
labor or furnished materials, for the value of such labor done and materials fur- 
nished and for the Value of the use of such appliances, teams or power, whether 
at the instance of the owner, or of any other person acting by his authority or 
under Mm, as contractor or otherwise ; and every contractor, suhcontractor, archl- 
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teet, builder or other person having charge of the construction, alteration, addition 
to or i’cpalr either in whole or in pait of any building or other improvement as 
aforesaid shall be held to be the agent of the owner for the pui-poaos of this 
chapter. 

Direct Hens; not limited hy contract price: Filinff of contract, etc. The liens 
in this chapter provided for shall be direct liens, and shall not in the case of any 
claimants, other than the contractor be limited, as to amount, by imy contract 
price agreed upon between the contractor and the owner except as hereinafter pro- 
videcl; . . . 

In case said original contract shall, before the work is commenced, be so filed, 
together with a bond of the contractor with good and sufficient sureties In au 
amount not less than fifty (50) per cent of the contract price named in said con- 
tract, which bond shall in addition to any conditions for the performance of the 
contract, he also conditioned for the payment in full of the claims of all persons 
performing labor upon or furnishing materials to be used in, or fumishing appli- 
ances, teams or power contributing to, such work, and shall also by its terms be 
made to inure to the benefit of any and all persons who pei-foma labor upon or 
fumish materials to be used in or furnish appliances, teams or power contributing 
to, the work described in said contract as to give such persons a right of action to 
recover upon said bond in any suit brought to foreclose the liens provided for in 
this chapter or in a separate suit brought on said bond, then the court must, where 
it would be equitable so to do, restrict the recovei-y under such liens to an aggregate 
amount equal to the amount found to be due from the owner to the contractor, and 
render judgment against the contractor and his sureties on said bond for any de- 
ficiency or difference there may remain between said muoimt so found to be due 
to the contractor and the whole amount found to be due to claimants for such 
labor or materials or both. 

LinMaiion of oxmcFa liability, enaction of security. It ig the Intent and pur- 
pose of this section to limit the owner’s liability, in all cases, to the measure of the 
contract price where he shall have filed or caused to be filed In good faith with his 
original contract a valid bond with good and sufficient sureties in the amount and 
upon the conditions as herein provided. It sh.all be lawful for the owner to protect 
himself against any failure of the contractor to perform his contract and make 
full payment for all work done and materials furnished thereunder by exacting 
such bond or other security as lie may deem necessary. 

3. See Note, “New Civil Liabilities Under Securities and Exchange Act Kules", 
14 U. of Chicago L.Rev. 471 (1947). 


VIOLATION OF STATUTES AS NEGLIGENCE: PER SE 


[See Chapter 8, Section 8, infra, p. 1279.] 
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SECTION 10. REQUIREMENT OF OATH 

CHESTER LLOYD JONES, STATUTE LAW MAKING 
IN THE UNITED STATES 

Boston; 1923 The P. W. Faxon Co. 200-205.* 

The Efficiency of the Oath 

Any act too often repeated becomes familiar; if originally sacred 
or awful, it becomes routine and commonplace. This has been the 
uniform experience in the use of the oath. Oaths became more fre- 
quent in later Rome, but less efficient as their number increased. 
During the middle ages their common use spread throughout Europe. 
Priests and ecclesiastics especially encouraged them, for by adminis- 
tering oaths they made large fees. Nowhere were oaths more com- 
mon and less influential than in England. Oaths of office, of al- 
legiance, military oaths and customhouse oaths — the latter for the 
importation of small quantities of merchandise, such as a few pounds 
of tea — grew more and more frequent. In the universities the stu- 
dents were obliged, on entering, to take oaths to obey all the stat- 
utes and to uphold the privileges and customs of the college, con- 
cerning which they knew nothing when they took the obligation. 
The result was a lack of solemnity in making declaration. In addi- 
tion many of the oaths became mere formalities which all recognized 
but none observed. The oaths in the colleges, for example, bound 
the affiants to use no language but Latin in conversation in the col- 
lege — English was spoken every day by instructors and students, — and 
a certain number of hours each day wore to be spent in disquisition. — a 
rule to which no one paid the least attention. 

One of the influences which has contributed to lessen the efficiency 
of oaths is the rule allowing interested witnesses to testify in their 
own behalf. The new rule is undeniably one which promotes jus- 
tice, but it is generally admitted that it has increased the amount of 
perjury and has helped make the oath of little consequence. 

In the United States no less than in England the solemn formula 
of the oath has been cheapened and its force destroyed by over-use. 
It is a striking example of the maxim that familiarity breeds con- 
tempt. The power of religion to make the promise binding has al- 
most or wholly disappeared, since ecclesiastics no longer have part 
in administering the oath and the circumstances of our modern life 
have made less vivid the pains and penalties of the divine wrath. 
Attention to the real meaning of the words is no longer given either 
by him who administers the oath or by him who places himself under 
the obligation. 

Over each state are scattered a large number of notaries authorized 
“to take oaths” at a nominal charge. Oaths are administered in 


* [Footnotes aie omitted. Ed.] 

Read & MacDonald U C B Leg.— 30 
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many states by all officials, no matter what the nature of their du- 
ties, and they are demanded of citizens in cases which, by their num- 
ber alone, must reduce the promise taken to a formality. In a court 
room the judge is sworn to discharge his official duties; the sheriff, 
clerk of court, district attorney, witnesses, court stenographers, law- 
yers on entry into their profession, notaries, justices of the peace, 
grand jurors and petty jurors are all under oath. The legislators 
and commonly all the holders of the smaller offices connected with 
the legislature have taken oaths. The members of the third division 
of the government, the officers charged with the execution of the 
law, are similarly bound. State, county, city officers are sworn, so 
also are bee inspectors, umpires, grain inspectors, gas inspectors, oil 
inspectors, veterinary examiners, brand inspectors, road overseers, 
cadets, assessors, dairy commissioners, directors of penitentiaries, 
high school trustees, weighmasters of railroads and a host of officers 
who exercise semi-public functions such as bank directors and trus- 
tees. In Kansas, for example, there are one hundred twenty-eight 
classes of officers who are put under oath. 

The manner of the administration of oaths, especially when they 
are required of other than officials, has helped to destroy their sig- 
nificance. When two or three of a man’s near neighbors are com- 
petent to swear the affiant and are required by law to do so in a 
large number of cases, the oath becomes a mere statutory form which 
is gone through with the same hurry that accompanies the filling 
out of a bill of lading. The affiant either repeats after the officer 
phrases the meaning of which he makes no effort to understand, or 
the officer mumbles through a formula in a way that makes the words 
unintelligible, the affiant merely responding at the end, “I do.” This 
is aH that is left of the former solemn act known as “the taking of 
an oath.” 

Oaths Classified by Purpose 

Oaths in present practice are taken for three general purposes. 
By them the one binding himself may: 

1. Give a general promise to be faithful to his duty as prescribed 
by law. 

2. Define the duty as he understands it, in specific terms, or re- 
peat a definition of the duty included by law in the oath. 

3. Declare that he has qualified himself for the duties of the 
office or the exercise of the rights which he wishes to enjoy. 

The first two classes are the so-called “promissory oaths,” the last 
is the “test oath.” 

For the first sort there is little to be said. It has lost its former 
virtues and has become a meaningless form. It is valueless as a leg- 
islative expedient because the penalties it invokes no longer are looked 
upon with dread and the manner of its administration destroys what 
solemnity it formerly had. Public officers axe not held to their du- 
ties, lawyers are not held to their trusts, and bank directors are not 

EEaD & MACEOIfAXrD U.C.B-IiffiG. 
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made responsible by their oaths of office, and oaths of allegiance have 
never proved a bulwark against rebellion. For the violation of the 
general promissory oath the law as a rule provides no penalty ex- 
cept the distant sanctions of impeachment in the case of those in 
official positions. Where specific penalties are provided, they could 
follow quite as well if the person promised without being sworn. The 
host of oaths of merely promissory character that parade through 
our constitutions and statute books are phantom soldiers not feared 
by affiants and inefficient to protect the public. 

The promissory oath by which a person states a definition as to 
his duty in specific terms — or as to some particular subject — has 
greater merit. It serves to forewarn the affiant. He cannot fail in 
his duty through actual ignorance of what his promise includes. No 
disgrace attaches to an official who, through oversight, neglects a 
detail of his duty under his promise, and if certain things are held 
essential, the enumeration of the particulars should be inserted. If 
violation of a promissory oath is to be punished by the penalties of 
perjury, though a guilty mind be absent, it will be found that enforce- 
ment of the law is easier if an express forewarning is provided. In 
the case of minor officials, especially, it is doubtful whether the pen- 
alties of a perjury prosecution will be as efficient in securing observ- 
ance of the law as a system of direct fines for breach of duty. The 
latter can be established in a way which will allow their imposition 
in cases which from their triviality would not be taken into court. 
They can be made available by summary process, by action by su- 
perior administrative officers, and they can be more easily graduated 
to fit the seriousness of the offense. If the constitution require aK 
officials to take an oath, it is still possible to make the punishment 
independent of the oath by referring only to the breach of duty. 

The third class of oaths — ^test oaths — are still a valuable statutory 
expedient. By them a person declares himself free from certain dis- 
qualifications for the exercise of the duty to be undertaken or the 
right to be enjoyed. They may or may not subject the affiant to 
penalty for violation and in practice their force is about the same in 
either ease. The deterrent influence is not so much the fear of the 
penalty in the average case as the reluctance to declare in express 
terms that which is untrue. The test oath is taken to establish a 
certain state of facts, not merely to declare the intent of the affiant. 
Those who have knov/n the law before accepting the office may hes- 
itate to swear to a deliberate untruth, and those who have honestly 
sought the office in ignorance of their own disqualifications will have 
these called to their attention before entering the office, thus avoid- 
ing embarrassment for themselves and expensive litigation for those 
whom they have sought to serve. 

In contrast to the other forms the test oath remains a useful means 
of enforcing disqualifications created by statute. Even in such cases, 
however, the duties may be read without realizing their meaning; 
at best the oath stands as a warning to the affiant. It is not an ef- 
ficient protection to the public. 
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These forms of oath are not mutually exclusive. For example, 
the Wisconsin Public Utilities Act of 1905 requires of the mernbers 
of the railroad commission an oath which has the characteristics 
of both a promissory and a test oath. It reads; 

“Before entering upon the duties of his office each of the said com- 
missioners shall take and subscribe the constitutional oaths of office, 
and shall, in addition thereto, swear (or affirm) that he is not pe- 
cuniarily interested in any railroad in this stale or elsewhere, and 
that he holds no other office of profit nor any position under any po- 
litical committee or parly, which oath or affirmation shall be filed 
in the office of the secretary of state.” 

NOTES 

1. See extended discussion In Earl, “Too Many Oaths and Their Consequences", 
22 Rep.N.T.St.B.A, 60 (1899). 

2. See N.Y.Leg.Doc. (1935) No. 60 (P); (1935) Kep.Eec. & St.Law Kev.Comm. 
227-343, “Hecommendations and Studies on Perjury; N.Y.Leg.Doc, (1939) No. 65 
(G) ; Eep.Eec. & St.Law Rev.Comra. 301-320, "Act, Kecommendation and Study relat- 
ing to Materiality lu PerjuiT as a Question of Law or a Question of Pact". And 
see People v. Samuels, 284 N.Y. 430, 31 N.E.2d 753 (1940). 

3. See a note hy the editor of Michael, “The Elements of Legal Controversy; 
Introduction to the Study of Adjective Law" (to he published in 1948 by this pub- 
lisher), entitled “Truthfulness In Pleading”, 


SECTION II. REQUIREMENT OF BOND 

CHESTER LLOYD JONES, STATUTE LAW MAKING 
IN THE UNITED STATES 

Boston: 1923. The P. W. Faxon Co. 267-280.* 

BONDS 

One of the familiar means to insure the honest carrying out of 
the duties of an officer under the law is to require him to deposit 
a bond. By this means a second person assumes to guarantee that 
the party in whose behalf the bond is issued shall faithfully observe 
what the law requires of him. Bonds of this sort are commonly re- 
quired of officers of the federal, state and municipal governments, 

A second class of bonds are those required of administrators, guard- 
ians, executors and other persons who stand in a peculiar relation 
to the public, requiring special guarantees that they will not abuse 
the powers intrusted to them. Of a similar semi-public nature are 
the guarantees required of certain officers of business organizations 
such as banks and railroad companies, and corporations in general. 
Finally, there are bonds required of persons who stand in no peculiar 


' [Footnotes are omitted. Ed.] 
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relation to the public except for the duty created by the statute re- 
quiring the bond. 

Statutes in Which Bonds May be Used 

Statutes requiring bonds from public officers, persons exercising 
special trusts, and from officers of certain sorts of private or semi- 
public corporations, are familiar. Those of the latter class are as a 
rule of recent origin. There is no reason why this method of protec- 
tion cannot be extended, where it is an advantage, to persons in pure- 
ly private employments, especially when they are to undertake some 
unifonn course of conduct or duty. Recent state legislation shows 
an increasing use of this expedient. Examples of the way in which 
the enforcement of law may be facilitated by bonds where the ex- 
pedient is not ordinarily used are the following: In Massachusetts 
an act provides that when dogs are known to have worried sheep, 
fowls or other domestic animals the owner of the offending dog can 
be required to give bond for $200 that the offense will not occur again 
within a year. It is provided that if he does not do so the dog shall 
be killed. A law of 1905 requires that pawnbrokers in addition to 
their licenses shall give bonds with two sureties in the penal siun 
of $300, conditioned for faithful performance of the duties and obli- 
gations pertaining to their business. 

In Indiana a statute provides that parties to a dispute who agree 
to settle their differences by arbitration may give bonds with the 
condition to abide by and faithfully perform the award or umpirage. 
In Tennessee a master of an apprentice is required to give a bond, 
renewable at the pleasure of the county court, in such sum as the 
court may dlt'ect, conditioned upon the carrying out of the contract 
the master has made with the court. 

The object of aH bonds of the kinds mentioned is to protect the 
public against loss, or to secure the more efficient carrying out of 
legal duties. The conditions under which the guarantee is given, 
the penalties, the number and qualifications of the sureties, are pre- 
scribed in the law, and the form they take determines the value of 
the guarantee. Many of the circumstances which surround the giv- 
ing of bonds have been radically changed in the last generation, and 
as a consequence new safeguards have now to be observed to insure 
that they will carry out their purpose. 

Character of Bonds 

Formerly the sureties on a bond were the relatives or personal or 
business friends of the person who gave the bond. Their act was 
one prompted by loyalty, one which pledged their property as a guar- 
antee for the conduct of another person. Through it the public took 
for itself the benefit of an agreement prompted by the personal con- 
fidence of the sureties in the man whose "bond they signed, and put 
itself in a position through which it would profit, though the sure- 
ties not only did not, but could not, profit and might suffer serious 
loss. It was only fair under such conditions, even though the object 
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of the bond was to protect the public, to hold that the liability of the 
sureties should be only that definitely assumed — it was an obligation 
sMctissimi juris. 

The development of modern bonding companies has largely de- 
stroyed the reason for this rule. When a corporation makes it its 
business to assume the risk of an ofiBcer’s defalcation or careless- 
ness, in return for a money payment, there is no longer any reason 
why the law should not be construed liberally in favor of the public, 
for the bonding company can not plead that it undertook the obliga- 
tion from friendship and without hope of pecuniary return. Statutes 
are now appearing which recognize the changed conditions and re- 
verse the former standard of interpretation. In many states too, the 
statutes regulate in detail the conditions upon which bonding com- 
panies, especially when chartered in other states, are allowed to do 
business. 

With the development of companies which act as sureties for hire 
the states have shown a willingness to bear the cost of the bonds 
themselves. In this way, since the ofiicer no longer bears the charge 
and is freed from the duty to seek someone who will out of friend- 
ship become his bondsman, the chance of irregularities in form of 
the undertakings or of failure to give bonds, or of the insufficiency 
of the bonds when given, is reduced to a minimum. 

Provisions of Bonds in Favor of Those Protected by the Bonds 

The most important feature which should appear in a bond, from 
the viewpoint of those protected, is that it should always be in full 
force to cover the acts done. The courts are divided as to whether 
in the absence of a specific statutory or constitutional statement an 
office or position in which the holder must give a bond can be taken 
over 'before the bond is filed and accepted. The giving of the bond 
may be considered a condition precedent or as an incidental require- 
ment of the position; to be fulfilled within a reasonable time. 

Proper protection demands that the law should make impossible 
any period in which the bond does not bind him who undertakes the 
duty. Where the bond is required by statute to be given “for the pe- 
riod for which the person is elected or chosen,” the courts may hold 
that though given after entry into office it operates from entry into 
office. It is better to establish that standard by an express declara- 
tion. In New York the law is strengthened in the case of officials 
by maldng it a misdemeanor for a person to act in an official capacity 
without filing his bond. Still, even this would not cover cases where 
misconduct occurred when no bond had been given and no bond was 
subsequently given. In most offices the practice is still to allow a 
short period for the filing of the bond. Some statutes make it a con- 
dition precedent to the entry into office, which is indeed the only 
absolutely safe standard. 

A similar difficulty is apt to arise through careless wording as to 
the period at which the obligation of the sureties ends. Courts dis- 
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agree as to the time when a bond ceases to bind if it is given “for 
the period for which the officer is elected.” Can the sureties be held I 
responsible for acts occurring after the expiration of the term, but 
before the successor is qualified, or for acts which officers are allowed 
to complete if begun within their term even though their successors 
be in office — as is still the custom in some states for some officers, 
especially sheriffs? It is therefore wise to include language which 
will rernove any doubt as to the sureties’ responsibility for these acts. 
It would be impractical to require the retiring officer to furnish a new 
bond for the duties remaining for him to carry out. 

It may happen that the misconduct may not be discovered during 
the holding of the position. If the bond comes to an end at a stated 
time or with the term of office, the release, unless carefully worded, 
may be a complete discharge from liability. The new bondsmen, if 
any, cannot properly be held responsible for the misconduct done 
before the date of their obligation and the old bondsmen should be. 
The statute should therefore contain an explicit declaration that the 
bond shall cover all misconduct during its term even though dis- 
covered thereafter. These responsibilities should last until destroyed 
by the statute of limitations. 

In order to guard the interests of those protected as far as pos- 
sible against loss through the depreciation from natural or other 
causes of the property of the sureties, the statute may well provide 
that they must be worth, free of aU incumbrance, an amount greater 
than, or a multiple of, that for which the surety signs. A similar 
object is back of laws requiring sureties to become severally respon- 
sible for the full amount of the bond. To prevent defeat of liability 
by the inclusion in the bond of a sum less than that required by law, 
the law may declare that if a different sum from that required by 
law be named the undertaking shall be for the amount so required, 
or if the law does not name a sum it may be made the rule that an 
amount named in the bond shall not limit the responsibility of the 
sureties. 

Statutes on bonds should make an express declaration if the form ^ 
prescribed is mandatory and exclusive. If they prescribe the terms 
and conditions of bonds and declare all bonds in other forms void, ' 
they are so; otherwise only the conditions which are contrary to 
the statute are void and the bond is valid as a common-law bond. 

Some authority, should be given the duty to review the bond to de- ' 
termine whether the sureties should be accepted under the rules. The 
statute should make it clear that the acceptance is not a mere minis- 
terial act, but calls for the exercise of the reviewer’s judgment in the 
interest of those to be protected. Where the form of bond has been 
prescribed, penalties may be provided against an officer who accepts ' 
bonds of other forms, resulting in loss. 

Especially where the undertakings extend over a number of years 
it is important that the law should provide a periodical inspection to 
detemine soundness and sufficiency, or that an administrative officer i 
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should have power of inspection at discretion, or both. Sureties may 
become insolvent or may remove from the state when the law requires 
them to be residents of the state. All danger of loss on this account 
cannot be removed, but provisions for review will reduce it to a min- 
imum. 

Authority may be granted to a superior officer or to a court to 
increase the amount of the bonds required or to demand new bonds 
whenever the interest of those to be protected renders it advisable. 
Another method of insuring that they shall be sufficient is to au- 
thorize any of a number of officers, or any person, to demand a hear- 
ing on the need of additional guarantees. 

The order in which the various sureties are to be held responsible 
should clearly appear. The statute should require that it be stated 
in the bond itself whether it is an original undertaking, or is to re- 
place one formerly given, or is one which is added to the original one, 
assuming the same legal position as the original, or is to be resorted 
to only when the remedy on the previous bond is exhausted. In the 
wording of strengthening bonds special care should be taken to avoid 
language which may I'aise the presumption that the obligation on pre- 
vious bonds is released. 

In order to make it easier to ascertain the responsibility of the 
surety and that the security offered may be within the jurisdiction 
of the local courts, a few states require that the sureties on the bonds 
of state and coimty officers must reside within the state or county, 
or that they must ovra property there in an amount sufficient under 
the law. 

The statute should leave no doubt whether the sureties are to be 
held responsible for acts done under laws passed subsequent to the 
date of giving the bond. There is no doubt that the sureties are 
bound by all laws previous to the date of the bond even though en- 
acted later than the statute by which the fonn of the agreement is 
determined. Many cases go farther, holding that when the duties 
placed upon the principal by the new law are similar to those former- 
ly exercised, the sureties are bound. An express statement in the 
law on this point will avoid possibility of misunderstanding and the 
legislature may require that the bonds be conditioned for the faith- 
ful performance of all duties that may he imposed by subsequent 
statutes. 

To make the rights of the parties certain a bond should contain 
an explicit statement as to whether the sureties are insurers, or mere- 
ly assume to guarantee that the official will be honest and exercise 
fhe care to be expected of a prudent man. In general, sureties are 
not responsible when the carrying out of duty is prevented by over- 
ruling necessity. 

But if an officer execute a penal bond by which he binds himself 
to perform the duties of his office mtJuyiit exception, the better hold- 
ing is that he becomes an insurer. By this act he adds an express 
contract to the general duty created by law to be faithful to his 
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trust. In requiring the ofBcer to enter such an agreement the law 
does not compel him to contract to do an impossibility, though it does 
make him responsible for losses resulting from no fault of his own, 
and in some cases caused by forces beyond all human control. The 
officer does not contract to do the impossible but contracts so to con- 
duct his office that to carry out its duties will not be impossible — which 
so far as he is concerned is often the same thing. Equivocal language 
on this point may result in litigation which could be easily avoided 
if the wording were clear. 

Provisions of Bonds in Favor of Sureties 

It is an accepted rule that, though a surety signs on condition that 
some other person or persons also sign the bond, still he will be bound 
unless the fact that he signed conditionally appears on the face of 
the bond. The statute may therefore well require that a statement 
be included showing whether the signing were conditional or not. 
This will remove the possibility of a surety held on conditions into 
which he did not intend to enter. 

Though there is now little chance of misunderstanding, the law 
may well state the exact character of the penalty. Originally the 
liability of the sureties on a breach of the condition was absolute 
and for the entire amount of the stipulated penalty although the dam- 
age or loss occasioned might be insignificant. At present this rule 
has become relaxed so that though the judgment is for the penalty, 
it is discharged on the payment of the debt and damages as assessed 
by the jury, plus the cost of the suit. The bond only measures the 
maximum liability of the surety. In practice, therefore, the penalty 
of the bond will not now operate as a forfeiture, unless ‘the statute 
■clearly so demands. 

Where sureties are individuals who become bondsmen without 
money payment for assuming the risk, there is every reason for al- 
lowing thorn to retire from their promise where that can he done 
without damage to the public. The same is true to a lesser extent 
when the surety is a commercial company. In fact practically the 
only unusual means of protecting himself which the surety has in 
exchange for assuming his unusual liability is the power to refuse 
longer to guarantee the proper conduct of the principal. When the 
privilege of withdrawal is not guaranteed the surety will often find 
himself in a position where, though he cannot approve the acts of 
the principal, he is practically powerless to prevent them. It is only 
fair to allow him to refuse to continue his guarantee of the acts of 
the principal, when that can be done without loss to those protected. 
It would not be just to force him to remain in a position concerning 
the danger of which he had already warned the state. 

To remedy this condition, statutes are found which allow sureties 
to give notice of unwillingness to continue to act, whereupon the prin- 
.cipal is called on to furnish a new bond. If this is not proffered with- 
in a stated time the office is declared vacant. In this way the respon- 
sibility of the sureties is brought to an end and the public is contin- 
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uously protected whether the man offer a new bond or not. Doubt 
has been expressed as to the power to declare offices vacant in this 
way when the term is prescribed by the constitution. In practice 
many of the statutes on the subject apply in general terms to aU offices 
and the constitutional question appears not to have been raised. 
Where the office is created by statute, or where the constitution 
leaves the legislature free to prescribe the end or beginning of the 
term or to outline other conditions on which the position may be 
held, there is no doubt that this remedy may be applied. 

An unusual protection is granted to sureties by the statute of Idaho 
which provides that the party of whom the bond is required may 
agree with the surety to deposit any assets that may come into his 
possession in a certain bank appi’cved by the court or one of the 
judges. The party of whom the bond is required may agree not to 
draw on this account except with the- written consent of the surety, 
or on an order from the court or one of its judges, made on such no- 
tice to the surety as the court or judge may direct. 

What Constitutes Delivery 

The statute on bonds should contain a clear statement of what 
shall constitute delivery. Does the bond become binding as soon as 
it has left the possession of those giving it, or is it delivered only when 
received by the proper authority? Different rules have been estab- 
lished by statute, and though the courts almost uniformly hold for 
the first standard stated even in the absence of statute it is best to 
prescribe that rule in the general statute regulating the form of 
bonds. 

NOTE 

1. CJoDcerning influence of the "equal protection” clause on honding require- 
ments in statutes, see Brass t. North Dakota, 153 U.S. 391, 14 S.Ot. 857, 38 L.BcL 
757 (1894). 


SECTION 12. EFFECTUATION THROUGH ADMINISTRATIVE 

AGENCIES 

EXPLANATORY NOTE 

The purpose here is to outline in brief compass some of the con- 
siderations to be borne in mind when evaluating the utility of ad- 
ministrative agencies as a means of making a proposed law effective. 
The study of legislative method should be correlated with that of 
the system of legal control exercised through the law administering 
agencies other than the courts which is made in a course in adminis- 
trative law. Only in that way can a complete basis for competent eval- 
uation be acquired. 
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0. DOUGLAS WEEKS, ADMINISTRATION 
THROUGH LAWMAKING 

In Research In The American State Legislative Process, 1947. 

(American Political Science Association) 24-26. 

Administration thmigh Lawmaldng 

. . While the typical function (of state legislatures) may 

be that of enacting statutes, it is well known that, both as a part of 
their statute-making power and quite independently of it, these bodies 
engage in what Freund described as “legislative administration,” 

Administrative oversight by the legislature assumes many forms. 
In the first place, general statutes and appropriation measures fre- 
quently go much farther than merely to enact broad governmental 
policies, lay down rules of law, create administrative agencies, or vote 
lump-sum appropriations for general purposes. American legisla- 
tures habitually, although not consistently, legislate in detail with 
respect to executive and administrative agencies both in distributing 
and in allocating duties and funds, and thus they invade the executive 
and administrative spheres of discretion and make decisions a nu- 
merous assembly is ill qualified to make. Moreover, in the enactment 
of private, special, and local legislation, which in spite of constitu- 
tional restrictions continues to be voluminous, the legislature in the 
guise of statute-making frequently descends into the realm of petty 
regulation.^’® In fact, American state and local administration con- 
tinues to be subjected to countless statutes which enact regulations 
of the most detailed nature and which provide no directing superior 
even for minor officials other than the words of the statute itself.’^® 
Each state presents a different situation with respect to this type 
of legislation, but in no case has research gone far enough to com- 
plete the picture in any one state. More information is needed as 
to the effects of this so-called legislative activity upon the work of 
the legislature "and the administrative agencies and units of govern- 
ment subjected to it, to say nothing of the political activities to which 
it gives rise. In the words of John Stuart MiU, “. . . numerous 

representative bodies ought not to administer . . . or to dic- 

tate in detail to those who have charge of administration.” The 
propensity of American legislatures to do these things under pretense 
of exercising their legislative function proper is without doubt their 
greatest failing. Broad policy-framing and determining the general 
nature of the administrative structure are legitimate functions of the 
legislature, but it is not equipped to issue what are in effect admin- 
istrative orders. “The more fully the modem parliament can be freed 


11 Ernst Freund, “American Administrative Law”, Political Science Quarterly, 
TOl. 9 (1894) p. 403. 

la See: Hallie Farmer, Local and Private Legislation in Alabama (1944), 

13 Consult: Robert Luce, Legislative Pz’oblems (1935), chs. svlii-xn. 
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from the necessity of scrutinizing narrowly the specific details of legis- 
lation, the more adequate is likely to be the performance of the func- 
tions for which it is, in fact suited.” . 


JAMES HART, THE EXERaSE OF RULE-MAKING POWER 

A Monograph for the President’s Committee on Administrative Jlanage- 
meut: Studies on Administrative Management in the Government 
of the United States No. V (1937), 12-14, 6-T. 

The Rule-Making Power a Practical Necessity 

In the simpler days of the agricultural era it was assumed that 
Congress would produce practically all the uniform rules required for 
the operation of Government. The statutes were expected to be con- 
crete, specific, and detailed. This would reduce administration to a 
clerical function. 

But never in the history of the Federal Government has practice 
completely conformed to this traditional conception. As early as 1794 
Congress authorized President Washington, during its recess, to lay 
an embargo “whenever, in his opinion, the public safety shall so re- 
quire.” The act continued; “And the President is hereby fully au- 
thorized to give all such orders to the officers of the United States, as 
may be necessary to carry the same into full effect.” ^ This was the 
broadest of the early delegations; but the fact remains that delega- 
tions of one sort or another have been scattered through subsequent 
history. They are no recent novelty in the Federal Government.® 

Delegation of rule-making powers reached maximums in four pe- 
riods of emergency. The first was 1789-1815, tlie period when the 
United States was trying to defend its neutral trade against British 
orders in council and Napoleonic decrees. The second was 1861-75, 
the period of the Civil War and Reconstruction. The third was 1917- 
18, the period of participation in the World War. The fourth was. 
1933-35, the period of the New Deal attack upon the depression. 

The necessity for exceptionally broad emergency delegations, how- 
ever, should not obscure the general trend over many years in the di- 
rection of an increase in the number of rules and regulations issued 
by various Federal agencies in pursuance of delegated authority not 
connected with any emergency. The use of executive rules and reg- 
ulations has, in fact, long since become a normal method of govern- 
ment. 2't is sanctioned by a long history, dating from a time prac- 
tically contemporaneous with the adoption of the Constitution. With- 
in broad limits it has been sanctioned by the Supreme Court of the- 


W Harold J. Laski, Democracy in Crisis (1933), p. 81. 

1 Stat. L. 372. 

sOf. Hart, The Ordinance Making Powei’s of the Pi-esident, ch. IV; Comer.,, 
op. eit., ch. III. 
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United Slates in a series of decisions dating from the B7i{/ Awora ms^ 
in 1813. The leading case is Field V. Clark,* decided in 1892. Recent 
Supreme Court decisions have defined the scope of delegated authority 
but have not challenged its validity as a method. There can at this 
date bo no serious question of its practical necessity or of its constitu- 
tionality. “Nearly everyone concedes,” said the 1934 Report of the 
Special Committee on Administrative Law of the American Bar As- 
sociation, “that the necessities of modern Government business re- 
quire a certain amount of such delegation.” ® 

There are obvious reasons not only for the necessity for the rule- 
making power, but also for the necessity for its growth in recent dec- 
ades. These reasons parallel closely those for the growth of the reg- 
ulatory and service functions of the Federal Government. Regula- 
tion required legislation. The demands for new laws increased the 
bui’den upon Congress. The conditions to be controlled were not 
simple and familiar, as they had been in the agricultural era, but ex- 
tremely complex and technical. With the coming of the industrial 
age conditions change more rapidly than ever before, and, as unpre- 
cedented problems emerged, the public demanded new controls, but 
there was no experience to teach the best methods of control. 

The net result has been a change in the regulatory role of Con- 
gress. It has been compelled to devolve much of the detail of regula- 
tion upon commissions created for the purpose or else upon the regular 
departments. It is, of coimse, the task of Congress to define basic 
policies and to fix the limits of administrative action. But Congress 
often finds it inexpedient to do more. It then delegates a limited dis- 
cretion to the agencies charged with the administration of its laws. 
Such delegations often authorize the issuance of uniform rules and 
regulations that are later to be applied equally to all persons who 
come within the same reasonably defined class. Rule-making is thus 
shown by long experience to be a necessary and normal technique of 
twentieth century American government. This conclusion is increas- 
ingly verified by experience and practice in the several States.® 

The Ideal Relation between Statutes and Regulations 

The tradition in favor of detailed statutes is the perversion of a 
principle that is fundamental to the system of government in the 
United States. Nobody questions the principle that the basic policies 
of government must be embodied in statutes of Congress. But it does 
not follow from this — ^indeed, it is both unhistorical and unsound to 
hold — ^that Congress must state in minute detail either its basic policies 
or the administrative methods by which they are to be carried out 


3 7 Or. 382 <1813). 

4143 U.S. 649 (1892). Of. Hampton v. United States, 276 U.S. 394, 48 S.Ot. 848, 
72 L.Bd. 624 (1928). 

B See also Report of Oommlttee on Ministers’ Powers, pp. 5, 51, 58. 

6 Of. State V. Whitman, 196 Wls. 472, 220 N.W, 929 (1928), 
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The practice of delegating rule-making authority to administrative 
agencies represents the adaptation of eighteenth centui'y governmen- 
tal machinery to twentieth century governmental problems. This 
adaptation has taken place within the broad framework of the Con- 
stitution. But it has been piecemeal and empirical. The rule-making 
power is often “grudgingly conceded”,’ as a sort of necessary evil. 
Like the British Parliament, Congress is still apt to delegate authority 
to fill up the details only in those cases in which it “is either highly 
inexpedient or practically impossible” ® for it to provide the details it- 
self. 

Thus, in the United States delegation is not based on a philosophy 
of legislation as it is in France. In France the statutes are written on 
the assumption that it is the function of the popular assembly to block 
out only the general principles of policy, and that it is the function, 
as well as within the constitutional power, of the Executive to con- 
cretize these principles by uniform but more specific regulations be- 
fore they are applied to individual cases. The power of the President 
to execute the laws carries with it the power, without special statu- 
tory authorization, to supplement ail statutes by completing rules and 
regulations, In the United States, this is not, and need not be, the 
interpretation of the corresponding constitutional power of the Presi- 
dent. The Executive may render more concrete the general provisions 
of the statutes only when, and to the extent that, he is authorized to 
do so by express, and in exceptional circumstances tacit,® delegation 
from Congress. But Congress may, within limits defined by the 
courts, attach express delegations to its statutes as it enacts them. 

Suppose Congress adopted a philosophy of legislation whereby it 
deliberately refrained from freezing details into the statutes, con- 
fined itself to the declaration of a policy, and delegated to the agency 
charged with administration of that policy the power, within defined 
limits, to issue the rules and regulations necessary to the execution of 
that policy. What would be the consequences? , , 


ADMINISTRATIVE PROCEDURE IN GOVERNMENT 
AGENCIES 

Report of Committee on AdminlstratlTe Proceanre, Appointed Py tbe 
Attorney General, 1941, 11-21. 

Reasons for Resort to the Administrative Process 

What are the reasons why Congress thus resorted, continuously 
and with increasing frequency, to the administrative process as an 
instrument for the execution of the policies which it has enacted into 
law? No single or simple explanation can be given. The reasons are 


See Report of the Committee on Ministers’ Powers, Annex VI. 

« A. y. Dicey, Introduction to the Sthdy of the Law of the Constitution (8th ed., 
I^ondon; Macmillan and Co., 1016), p. 50, n. 1, 

B United States v. Midwest Oil Co., 236 U.S. 459, 36 S.Ct. 309, 59 L.Ed. 673 (1915). 
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both varied and numerous, reflecting the variety and number of the 
agencies themselves. Discussion frequently requires classification in 
terms of the differing functions ivhich the agencies perform. 

1. Advantages of administration as compared with executi/oe 
action . — One of the principal alternatives to the administrative process 
is the more extensive use of ordinary executive officers. This alterna- 
tive appears in a distinctive field of governmental action, comprising 
those numerous functions which commonly are regarded, for historical 
or other reasons, as belonging peculiarly to the executive department. 
An instance is the issuance of passports, the task of the Passport 
Division in the Department of State. Another is the actual expendi- 
ture, as distinguished from the appropriation, of public funds. Con- 
gress itself cannot or should not issue passports or make payments of 
money. Nor have these been thought of as appropriate tasks for the 
courts. This being so, two alternatives, broadly speaking, are avail- 
able. Congress can establish an administrative tribunal for the task. 
Or it can make use of executive officers, charged with acting sub- 
stantially as officers of business enterprises act. 

The difference between these alternatives is not easy of exact state- 
ment, yet it appears readily enough from a comparison of extremes. 
It can be illustrated by the contrast between the Works Progress 
Administration and the Veterans’ Administration. Both agencies 
disburse benefits. The former, however, proceeds in fluid executive 
fashion under a statute so framed that it confers upon individuals 
no “rights” to relief in stated circumstances. It issues no regulations 
giving notice of how it will act or limiting its own discretion. The 
latter, administering law embodied in statute and regulations, adjudi- 
cates “rights” by a relatively formal hearing procedure. The former 
the Committee has not regarded as an “administrative” agency falling 
within its purview; the latter it has. In this and analogous situations 
weighty reasons may often lead Congress to frame statutes upon the 
executive, more broadly discretionary, pattern. But the alternative of 
administrative adjudication, where practicable, insures greater uni- 
formity and impersonality of action. In this area of Government the 
administrative process, far from being an encroachment upon the rule 
of law, is an extension of it. 

A substantial number of existing administrative agencies represent 
an effort to discharge in a fashion analogous to the judicial a function 
which might have been discharged executively or even legislatively. 
Many of these, as we have noted in the preceding paragraph, and con- 
cerned with disbursing what, in legal theory, have been regarded as 
benefits. The Patent Office, so far as concerns the issuance of patents, 
is an early illustration. So also came to be the General Land Office. 
, The United States Employees’ Compensation Commission — so far as 
concerns payment of benefits to Federal employees — is an administra- 
tive agency doing what Congress formerly did by private acts. The 
Veterans’ Administration illustrates increasing application of the 
adjudicatory method in the evolution of pension policy. Most recently, 
in the field of general social security, Congress in creating the Social 



576 


Making Laws Effective 


Cii. 4 


Security Board and the Railroad Retirement Board directed action 
by adjudication as a matter of course; indeed, establishment of these 
agencies would scarcely have been possible, politically, on any other 
terms. 

Extension of the rule of law through resort to the administrative 
process is by no means confined to the discharge of benefits. In the 
assessment of taxes, for example, the development of an administrative 
pi-ocedure through the Bureau of Internal Revenue and the Board of 
Tax Appeals has operated in considerable measure to replace an execu- 
tive procedure. The Public Contracts Division in the Department of 
Labor, in prescribmg the wages which must be paid by employers con- 
tracting with the Government and enforcing the wage stipulations in 
these contracts, follows an administrative method of hearing and 
rule-making sharply at variance vidth the executive methods by which 
other than labor terms of public coniracts are determined. One of the 
most striking examples is the most recent — ^the Selective Service 
Administration with its relatively elaborate administrative process. 

2. Constitutional limitations upon the power's of courts. — ^Many of 
the functions just discussed might, as far as the Constitution is con- 
cerned, have been assigned dhectly to the courts. Congress, for 
example, might conceivably have empowered the Federal district 
courts to hear claims for social security benefits under the Social 
Security Act and, when a claim was approved, to enter a money judg- 
ment against the United States. For reasons of expediency or appro- 
priateness Congress did not use this method. In other situations, 
however, no such choice under the Constitution is open to Congress. 
Federal courts created under Article ni can be authorized only to 
decide “cases and controversies,” to use the constitutional phrase; and 
from an early day the Supreme Court has regarded this restriction 
as an important one, to be scrupulously observed. “Cases and con- 
troversies,” broadly speaking, are matters in which a court can deter- 
mine with finality the rights of adverse parties by applying the law to 
the facts as foimd. Thus the whole field of rule-making (with the 
exception of rules of judicial procedure) is outside the constitutional 
competence of the courts, for rules do not determine the rights of 
specific litigants but, like statutes, are addressed to people generally. 
Again, the Supreme Coiut has held that the Federal courts cannot be 
empowered to fix rates or prices, although they can review rate orders 
made by administrative agencies. Nor can they be, authorized to issue 
broadcasting licenses, or to perform many other functions involving 
similarly wide discretion with respect to future conduct or arrange- 
ments. This insistence of the courts upon confining themselves to 
judicial, as distinguished from executive or legislative, functions has 
made inevitable the conferring of a wide range of powers, if the pow- 
ers were to be conferred at all, upon some one of the executive de- 
partments or upon an independent agency. 

3. The trend toward preventive legislation. — ^If administrative 
agencies did not exist in the Federal Government, Congress would be 
limited to a technique of legislation primarily designed to correct evils 
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alter they have arisen rather than to prevent them from arising. The 
criminal law, of course, operates in this after-the-event fashion. Con- 
gress declares a given act to be a crime. The mere declaration may 
act as a deterrent. But if it fails to do so the courts can only punish 
the wrong-doer; they cannot wipe out or make good the wrong. 
Traditional non-criminal, private law operates for the most part in 
the same after-the-event fashion. A statute or the common law gives 
one individual a right to go into court and sue another. This proce- 
dure is likely to be expensive. It is uncertain. At best, in the ordinary 
action for money damages, it leads only to compensation for the injury, 
which is seldom as satisfactory as not having been injured at all. To 
be sure, courts of equity administer a substantial measure of preven- 
tive justice by giving injunctions against threatened injuries. But it is 
necessary to prove the threat, and other limitations confine the scope 
of this mode of relief. The desire to work out a more effective and 
more flexible method of preventing unwanted things from happening 
accounts for the formation of many (although by no means all) 
Federal administrative agencies. 

The rate-making powers of the Interstate Commerce Commission 
afford an apt illustration. The common law, from time immemorial 
recognized a right of action against a common carrier on account of 
an unreasonable rate. The shipper or the passenger could pay the 
charge and then sue to recover the unreasonable excess. Preference 
for a mechanism whereby reasonable rates could be established in 
advance was a principal factor leading to the Commission’s establish- 
ment. A more recent example is the Securities and Exchange Com- 
mission. Within rather severe limits, the common law recognized a 
right in a purchaser of securities to recover damages from the seller 
resulting from false statements made in effecting the sale. The im- 
portance of truth in securities led to a demand that honest statements, 
as well as fuller and more informative statements, be assured so far 
as possible in advance. If this end were to be accomplished, it could 
only be done by creating an administrative agency. A similar purpose, 
effected in a great variety of ways, underlies the formation of many 
other agencies. Thus, licensing is one of the most significant of all 
preventive devices. It would be possible to permit anyone to act as the 
pilot of a ship or a plane, and then to punish those whose incompetence 
led to accidents or to prohibit them from acting as pilots again. People 
have preferred, however, to attempt by a licensing method to assure 
competence in advance; and administrative agencies have had to be 
created to carry out the licensing system. Licensing of radio broad- 
casters has, among other purposes, a comparable object of securing 
advance assurance of conformity to certain standards of broadcasting, 
as well as the object of security [sic] a ready means of dealing with 
departures from the standards. Licensing of any activity may be one 
of the most burdensome forms of regulations, since all who engage in 
the activity must be lisensed in order that the persons who would prob- 
ably act improperly may be controlled. But it is also one of the most 
effective, and it is particularly likely to be resorted to where the 
effort to effectuate policies is made with conviction. 

Ebiad & MaoDonaxo TJ.O.B.IiEG.— 37 
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4. Limitations upon effective legislative action . — ^Many of the 
functions of existing Federal administrative agencies obviously could 
not, in any view, be performed by Congress. Others, however, could. 
Thus, State legislatures once fixed rates by statutes, although Con- 
gress seems never to have done so. Congress once disposed of all 
money claims against the United States by a private bill procedure; 
much, although not all, of this work has now been passed on to other 
agencies. Apart from instances of this character, the full range of 
rule-making activity of Federal administrative agencies represents 
work of a type which Congress could do if it had the time and deemed 
it wise to do it. Independently of the comparative advantages of ad- 
ministrative action, various inherent limitations upon its own function- 
ing militate in these cases against action by Congress itself. The total 
time available is the most obvious. Time spent on details must be at 
the sacrifice of time spent on matters of broad public policy. Lack of 
specialized information is another; lack of a staff or a procedure 
adapted to acquiring it is a tlitrd. The complexity of the problems 
which have to be determined, even after basic policy has been settled, 
is the governing consideration. Even if Congress had the time and 
facilities to work out details, there would be constant danger of harm- 
ful rigidity if the result were crystallized in the form of a statute. 
Thus comes a steady pressure — which may, of course, be yielded to 
overreadily — to assign such tasks to the controlled discretion of some 
other agency. 

5. LimitaMons upon excludvely judicial enforcement . — If Congress 
chooses to rely upon the courts instead of assuming the tasks itself, 
discretion as already pointed out, must not be so broad as to require 
the exercise of non-judicial functions. Although this difficulty be 
avoided, however, other limitations operate. The 94 Federal district 
and territorial courts are structurally incapable of the same uniformity 
in the application of law as a single centralized agency. The problem 
of uniformity, and other problems as weU, arise also with respect to 
the initiative of enforcement which, of course, the judges themselves 
cannot assume. Action must be brought either in the name of the 
Government or by private individuals. If brought by the Government, 
the 94 district and territorial attorneys will vary in their enforcement 
po>icy as will the courts in their decisions. If brought by private 
individuals, there is cast upon these individuals a burden which it is one 
of the prime purposes of administrative agencies to avoid. Certain 
agencies, it is essential to recognize, represent an effort, whether wise 
or unwise, to place upon the Government — ^rather than upon millions 
of people of often limited resources — a lai'ge share of the responsibil- 
ity for making effective policies which the people through their Gov- 
ernment have declared. 

6. The advantages of continuity of attention and clearly allocated 
responsibility , — In contrast to the limitations of other agencies, just 
discussed, are certain advantages which administrative agencies, 
properly organized, may have. The need of bringing to bear upon 
diflficult social and economic questions the attention of those who have 

Head & JMaoDou'ald tJ.C.B Leg. 
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time and facilities to become and remain continuously infomied about 
them was recognized very early. In 17S7, for example, the General 
Assembly of the State of Vermont recited that — 

“Whereas it has been found by experience, that great advantage 
has been taken, by ferrymen demanding unreasonable prices for their 
services. And whereas this assembly cannot so well distinguish be- 
tween the several rivers, and the several parts of the said river, pond 
or lalce, on account of distance, swiftness of water, number of travel- 
lers, etc. Therefore to prevent such impositions for the future: 

“Be it enacted hy tlie general assembly of the State of Vermont , 
That the magistrates, selectmen, and constables of the several towns 
where ferries are needed, shaU meet before the first day of August 
annually, at a time and place by them agreed upon, and appoint proper 
persons and places for ferries; and further regulate the price thereof, 
according to the profits of such ferries, and price of labour; to be 
varied from time to time as occasion shall require. . . . ” 

One hundred years later problems arising from the rapid extension 
of railroads were pressing and national. Neither the courts nor Con- 
gress could exercise adequate control over rates and practices. The 
task, accordingly, was assigned to an administrative agency, the In- 
terstate Commerce Commission.®’ When in the course of time super- 
vision over carrier operations was extended beyond rate control, the 
iinpossibility of direct legislative regulation and the need for an ad- 
ministrative system of control were merely emphasized. 

The experience out of which came the Interstate Commerce Com- 
mission has been duplicated in other fields. Regulations of marine 
transportation and aviation presented problems not unlike those in- 
volved in regulation of the railroads and led to the Bureau of Marine 
Inspection and Navigation, the United States Maritime Commission, 
and the Civil Aeronautics Authority. Control over water power and 
natural gas resources, after a period of unsatisfactoiy experiments, 
was given to the Federal Power Commission. Protection of commerce 
in agricultural products led to supervision of the instrumentalities of 
that commerce by the Department of Agriciilture administering the 
Packers and Stockyards Act, the Commodity Exchange Act, and oth- 


«o Vermont Daws Eevised, 1Y87 [Haswell], pp. 77-78. The statute provided fur- 
ther that any person or persons “demanding any greater sum for ferriage than 
shall be stated by the authority of aforesaid . . . shall , . . forfeit tlie 

sum of fifteen shillings. . . .” 

m “The relationships involved were numerous and complicated, for the general 
adjustment of which general legislative Iwdies, dealing with all types of matters 
and functioning under pressure of political considerations, posses.sed no special 
competence and even such legislative adjustments, necessarily of limited scope, as 
might be deemed sound and just when made, were bound to operate with a harm- 
ful rigidity, unresponsive to the constantly changing conditions which surround 
transportation activity.” I. L. Sharfman, The Interstate Oommerce Commission: 
An Appraisal (1&37), 46 Yale L.J. 916, 949, Note also the statement of Chief Jus- 
tice Taft that “the utter inability of Congress to give the time and attention in- 
dispensable to the exercise of these Pegislative] powers In detail” forced it to con- 
fer upon the Interstate Oommerce Commission the power to exercise them. 267 TJ.S. 
XXV, xxvi. 
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er regulatory statutes. Banks and banking presented complex prob- 
lems calling for special knowledge and continuing and detailed super- 
vision, not possible for either Congress or the courts, and now per- 
formed by the Federal Reserve System, the Federal Deposit Insur- 
ance Corporation, the Federal Home Loan Bank Board, and the Comp- 
troller of the Currency. For radio communication only a limited air- 
space is available. The science has been from the first a rapidly de- 
veloping one, demanding technical knowledge and expertness. Here 
complete legislative regulation was scarcely practicable. So Congress 
provided the principles of regulation and gave responsibility for ad- 
ministration to the Federal Radio Commission and its successor, the 
Federal Communications Commission, The financial collapse of 1929 
and the years following focused attention upon the investment field. 
Delicate problems requiring at once an intimate knowledge of financial 
machinery and elasticity of treatment led Congress to delegate reg- 
ulatory powers to the Securities and Exchange Commission. So, too, 
the administrative machinery of this Commission was availed of to 
perform the complex task of supervising and regulating the structure, 
finances, and management practices of public utilities. 

Each of the agencies just mentioned specializes in the regulation of 
a single industry or phase of industry — railroad transportation, or 
shipping, or investment, or banking. But Congress has also employed 
the administrative process to perform specialized and continuing reg- 
ulation not of particular industries but of activities cutting across 
many industries. For example. Congress, believing it necessary to 
supervise and check competitive practices which tended toward mo- 
nopoly acid restraint of trade, in 1914 created the Federal Trade Com- 
mission to prevent unfair methods of competition. In 1935 the Na- 
tional Labor Relations Board was established to prevent unfair labor 
practices. Both objectives were declared by Congress to embody a 
national policy. In the case of these two agencies, the factor of tech- 
nical expertness plays a less important part than in the others; but 
the advantages of continuous attention and a clearly allocated re- 
sponsibility are substantially the same. If the initiative for enforce- 
ment were to be left to the injured persons immediately concerned, 
they might often be too weak or timid or discouraged to bring the ne- 
cessary proceedings, in which case, so Congress thought, the public 
interest would suffer, since the public interest called for the elimina- 
tion of the particular practices. 

The administration of the Walsh-Healey Act affords a similar ex- 
ample. This statute is enforced primarily by the Department of La- 
bor, through its Division of Public Contracts. The statute provides 
in part that certain contractors with the Government must pay their 
employees not less than prescribed wages. If lower wages are in fact 
paid, a proceeding may be brought before the Division of Public Con- 
tracts by agents of the Department to recover for the employees the 
resulting deficiencies. The problems presented for determination in 
cases of this type do not require an expert tribunal for their proper 
solution. On the contrary, the issues involved resemble those which 
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often appear in the courts. But the individual cases involve very small 
sums, and though the aggregate alleged to be due to all the workers 
may be substantial, each man’s claim will normally be so small and 
his confidence in the security of his job so tenuous, that litigation 
will be out of the question for him. Therefore if the Act is to be en- 
forced at all, official means of investigation and specialized procedure 
for the collection of numerous small claims must be provided. 

The enforcement of the disciplinary provisions of the marine laws 
presents a problem not of acting for weak claimants in the public 
interest, but of acting against offenders in the wisest and most ef- 
fective way possible. Meting out punishment for such offenses as in- 
toxication, disorderly conduct, and the like is, of course, a function 
capable of execution by any magistrate, and technical complexities 
are absent. Yet discipline on vessels presents a special problem close- 
ly related to a whole scheme of regulation, inspection, and safety of 
the seas and waters. The relatively insignificant issue of whether a 
seaman was intoxicated is part of a much larger pattern over which 
there must be special regulation and to which special attention must 
Pe paid, and thus one finds the administrative process utilized to de- 
termine issues which elsewhere have been reserved for the judiciary. 

It is thus apparent that varied types of subject matters, from rate 
control of railroad carriers to collection of employees’ wages and 
disciplining of seamen, have been entrusted by Congress to adminis- 
trative agencies at least in part for similar reasons: in order to assure 
continuous attention to and clearly allocated responsibility for the ef- 
fectuation of legislative policies. 

7, The need for organisation to dispose of volume of business and 
to provide the necessary records. — The volume of cases arising unde]’ 
certain laws is very great. The Veterans’ Administration, the Rail- 
road Retirement Board, the Social Security Board, and the United 
States Employees’ Compensation Commission, for example, each ad- 
judicates annually thousands of comparatively small claims. The Vet- 
erans’ Administration alone makes determinations in about 100,000 
cases each year; the Social Security Board, it is estimated, will in the 
year 1940 have disposed of eight or nine times that number. One need 
not labor the point that the present judicial structure would scarcely 
be equipped to handle this multitude of cases.®* ** 

These same agencies illustrate another and related reason for em- 
ploying the administrative process. This is the need of specialized 
staffs and machinery to keep and make available the records upon 
which judgment must be based. Before an agency such as the Social 
Security Board can disburse annually millions of dollars to himdreds 
of thousands of eligible claimants, a vast clerical machinery must be 
created. Complex records must be kept, classified, and made avail- 


*8 The judicial statistics contained in the Annual Eeport of the Attorney General 
for the fiscal year ended June 30, 1039, show that in that year the combined total 
criminal and civil (other than hanferuptcy) cases determined in all Federal district 

courts came to 73,448. 
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able. In the Railroad Retirement Board or the Veterans’ Administra- 
tion it may be necessary to call upon medical experts and occupation- 
al specialists. In the registration of securities the Securities and Ex- 
change Commission must be organized to collect and collate huge 
masses of data available for immediate reference by clerks, account- 
ants, analysts, oil and gas experts, engineers and the like. In part, 
also, the creation of these agencies with their staffs and accumulation 
of data is due to recognition by Congress that time is essential in the 
conduct of many business affairs. In the flotation of securities or 
the publication of a schedule of rates, it is important that procedures 
and staffs be available to investigate speedily the propriety of the pro- 
posed transaction, at least to the extent of suspending it for further 
study in formal procedure if serious question of public injury is raised. 

Some Characteristics of Administrative Agencies 

Certain characteristics of administrative agencies are of such funda- 
mental importance in relation to the problems of their organization 
and procedure as to require specially emphatic statement, 

1. Sise . — ^Most administrative agencies are, of necessity, large or- 
ganizations. For example^ the Interstate Commerce Commission has 
a pei’sonnel of more than 2,500; the Securities and Exchange Commis- 
sion, more than 1,200; the Social Security Board has some 9,000 em- 
ployees in its Bureau of Old-Age and Survivors Insurance alone; the 
National Labor Relations Board and the Federal Power Commission 
each has a staff of more than 800; the Federal Communications Com- 
mission, more than 600; the Railroad Retirement Board, more than 
2,500; and the Veterans’ Administration, more than 36,000, of whom 
nearly 2,000 are engaged in adjudicating claims of various sorts. 

The size of these staffs reflects both the nation-wide jurisdiction of 
the agencies and the character of the work they are called upon to 
perform. Each is charged by Congress with the work of continuing 
supervision of some field of activity throughout all the forty-eight 
States. 

The Interstate Commerce Commission receives, analyzes, and fliles 
thousands of rate schedules, inspects thousands of locomotives and 
safety appliances, receives thousands of applications to be allowed to 
do, or to be excused from doing various things, receives complaints, 
conducts investigations. The work of the Social Security Board is 
even greater. It keeps literally millions of records, and will soon dis- 
pose of eiglit or nine hundred thousand claims a year. The Grain 
Standards Administration supervises over a million gradings of grain 
a year. These are perhaps striking illustrations, but they are not un- 
representative of the administrative field.*® Whether an agency is es- 
tablishing the records or malcing the decisions upon which claims will 
be paid, or regulating an industry, or enforcing standards of conduct 
which cut across industrial divisions, it is made up of a large number 


si> ppootnote omitted.] 
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of people performing a variety of tasks which have to be coordinated, 
sui>ervised, and directed toward fulfilling the functions prescribed by 
Congress. The personnel may include clerks to receive, analyze, and 
file reports and other material; accountants to devise and supervise 
the keeping of accounts by' those whom the agency regulates; en- 
gineers skilled in radio, or in land, sea, or air transportation; chemists; 
biologists; economists to interpret and appraise the effect of a given 
wage rate or other factor upon any business or industry; lawyers and 
investigators to secure observance of the law. . 

2. Specialization . — ^Administrative agencies specialize in particular 
tasks and they include specialists on their staffs. The staffs may be- 
come such either by experience in the specialized work of the agency 
or by prior technical or professional training. In many cases a prin- 
cipal reason for establishing an agency has been the need to bring to 
bear upon particular problems technical or professional skills. A pub- 
lic health agency, for example, must be staffed with people who un- 
derstand diseases, the Federal Communications Commission with tech- 
nicians who comprehend the engineering and economic aspects of 
telegraph, telephone, and radio. In other instances recurring ex- 
perience with the work off the agency, or with a particular phase of its 
work may develop specialists — such as are found, for instance, in 
the Veterans’ Administration — ^who have an insight and judgment 
which a beginner would lack. In either event a central problem of 
organization is how best to utilize these skills of training and experi- 
ence. This does not mean that the heads of the agencies should nec- 
essarily be specialists. The problem is rather how to bring into play 
the technical resources of the agency staff so as to reduce the ultimate 
points of contention, if such there be, to such compass and form that 
they can be presented upon an understandable record for decision by 
the heads of the agency and for review by the courts. 

Specialization has further consequences in procedure. Because the 
members of an agency or of its staff — like persons of similar experi- 
ence in private affairs — approach problems of administration with a 
considerable background of knowledge and experience and with the 
equipment for investigation, they can accomplish much of the work 
of the agency without the necessity of informing themselves by the 
testimonial process. It is in part for this reason that so many ques- 
tions, as we point out in chapter HI, can be disposed of by informal 
methods with the consent of the private interests involved. Only 
when differences do not yield to adjustment or when other consid- 
erations, mentioned in chapter IV, make formal proceedings desirable 
need there be resort to the procedures of formal testimony, more fa- 
miliar in judicial and le^slative processes. Even if there is formal 
procedure, the characteristics of specialization may, as is discussed 
in chapter V, have an impact upon procedures for formal adjudica- 
tion. 

The same effects are felt in the procedures antecedent to rule-mak- 
ing. Here again the function of the formal hearing, in many instances, 
differs from its function in legislative and judicial methods. In the lat- 
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ter it is the instrument for gathering information. In many adminis- 
trative rule-malting situations, as we disCuss in chapter VII, the in- 
formation may be and is obtained by direct investigation and the hear- 
ing is most useful as a method of subjecting it to the criticism of priv- 
ate interests affected and of obtaining the views of these interests upon 
the desirability of various methods of achieving all or some of the ob- 
jects sought. 

3. Respcmsibility for results . — ^An administrative agency is usually 
charged by Congress with accomplishing or attempting to accomplish 
some end specified in the statute. It may be to see that benefits of 
some sort are received by persons with whom the agency deals, or 
that transportation systems or communications systems, or various 
other business activities are conducted either so as to comply with 
certain negative requirements or so as to achieve positive results. 
Taken together, the various Federal administrative agencies have the 
responsibility for mEiking good to the people of the country a major 
part of the gains of a hundred and fifty years of democratic govern- 
ment. Thri means that the agencies cannot take a wholly passive at- 
titude toward the issues which come before them. Out of this fact 
flow perhaps the most difficult of the problems relating to the ad- 
ministrative process. Administrative agencies constitute a large 
measure of the motive power of Government; a problem of motive 
power is a problem also of brakes; but the necessity of both must be 
faced frankly when either is in question. 

4. Variety of administrative duties . — ’No single fact is more strllc- 
ing in a review of existing Federal administrative agencies than the 
variety of the duties which are entrusted to them to perform. This 
is true of many single jigencies taken, alone; it is true, above all, of the 
agencies talien as a group. This central and inescapable fact makes 
generalization in description difficult. It makes even more difficult 
generalization in prescription. For variety in functions means variety 
in the circumstances and conditions under which the activities of the 
various agencies impinge upon private individuals. A procedure which 
would be for the protection of the individual in one situation may be 
clearly to his injury in einother. A set of standards evolved to meet 
one problem may fail wholly to meet another. One need look no fur- 
ther than a single agency — the Interstate Commerce Commission — 
to be impressed by the basic necessity of differing procedures for dif- 
ferent types of activities, and by the varying procedural patterns 
which the Commission has evolved to meet this necessity. 
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ROSCOE POUND, FOR THE "MINORITY REPORT’ ® 

27 A.B.A.Jour. 664 (1941). 

. . . What are these characteristics of administrative adjudica- 

tion? The more significant ones for our purpose may be summed up 
in seven tendencies. 


Failure to Hear Both Sides 

First and most serious among these tendencies is one going counter 
to what has always been the first principle of judicial justice, namely, 
to hear both sides fully and with scrupulous fairness. In administrative 
adjudication there is everywhere an obstinate tendency to decide 
without a hearing, or with our hearing one of the parties, or after 
conference with one of the parties in the absence of the other whose 
interests are adversely affected. There are many such cases in the 
English reports. In a significant Australian case an administrative 
Court of Marine Inquiry cancelled a pilot’s certificate on the basis of a. 
reconstruction of maneuvers of vessels in a collision in the absence, 
of the pilot and without his knowledge. Examples in the reports oi; 
our federal courts are numerous. One may find such cases in almost 
every volume of the law reports of our several states. Examples are 
not wanting in the Monographs submitted to the committee. For ex- 
ample, we are told that an investigation by the Railroad Retirement 
Bo^d “is not necessarily a complete one in that all sides may not bo 
notified." Indeed, it is the unanimous report of the committee that 
too frequently notice is inadequate. The administrative agencies, it is 
reported, frequently fail to apprise respondents fully of what they have 
to meet so as to permit adequate preparation of their defenses. As 
the report adds, notice ought to "fairly indicate what the respondent 
is to meet.” How obstinate this tendency is may be seen from a case 
where, although the statute required a hearing, the commission made 
orders without notice or hearing and sought to obtain a ruling from 
the court that they were not necessary. Aversion to hearings on the 
part of administrative agencies is abundantly shown in the Mono- 
graphs, the report of the committee, and the testimony taken by the 
Senate sub-coi^ittee. After reading the Monographs one cannot but 
feel that administrative agencies tend to consider that hearings and 
arguments before them are, as Terence Mulvaney put it, “a shuparflu- 
ous and impartinent nicissity.” The statutes often prescribe them and 
the courts require them, but they are not to have any controlling in- 
fluence upon determination of facts. 

Private Consultations and Undivulged Reports 

A second tendency is to make determinations upon the basis of con- 
sultations had in private or of reports not divulged, giving the party 


♦ [Footnotes omitted. Ed.] 
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affected no opportunity to refute or explain. The law reports ai'e full 
of illustrations of this. The Monographs are replete with examples. 
In the Federal Alcohol Administration “no attempt is made to with- 
hold from the administrator any extra-record information bearing on 
cases awaiting decision." In the administration of the Grain Standards 
Act the official in charge of General Field Headquarters “considers the 
record and report and, if he wishes, consults supervisors or others 
familiar vMh the subject matter and obtains their views" Such con- 
sultations are often had by correspondence. The Railroad Retirement 
Board, in about one-third of the cases, after the hearing seeks new evi- 
dence “Usually by correspondence or field investigation.” In foreign 
fraud order cases the respondent knows nothing about the proceedings 
till he inquires why no mail comes to him. Then he finds an order has 
been issued against him. But he is only allowed to see the findings of 
fact, which are in general terms. He is not allowed to see the files or 
learn the specific evidence against him. Sometimes administrative 
orders are based “almost exclusively on reports of investigation and 
the statements of the agency’s own examiners.” It should be noted 
particularly tlrat in some of these cases there is no power to administer 
oaths and so no safeguard against perjury. The Federal Trade Com- 
mission maltes its decision on a record of the evidence taken, witli no 
report of the trial examiner, and after decision and order refers the 
case back to the trial examiner to make findings of fact in accord with 
the decision. But the trial examiner has not heard the oral argument 
nor pai’ticipated in the decision. So the decision is made without find- 
ings of fact and the facts are found afterward by one who did not 
hear argument. Naturally the findings are commonly in the words of 
the complaint. In the administration of the Grain Standards Act there 
is no oral argument before the examiner or before the official in charge 
of General Field Headquarters. On review, there is no provision for 
briefs. They get into the hands of whoever has the papers at the 
moment and are attached to the files. Of one mode of proceeding in 
forfeiture cases we are told in the Monograph that after the elaborate 
preliminaries the hearings are nothing but “the statutory addition of 
an otherwise unnecessary nail in the coffin.” This attitude is typical 
of those whose primary interest is in administration. In the Post Office 
Department in fraud order cases the respondent’s oral argument “is 
made either to the hearing officer, who does not finally make the find- 
ings, or the solicitor, who has not heard the evidence and has not yet 
become familiar with the record. Thus, in effect, if the respondent in 
a fraud order case chooses to argue before the hearing officer, he is 
not addressing his argument to the crucial person who decides; if he 
chooses to argue before the solicitor, he cannot argue against or upon 
any defined finding or opposing position, since none has been presented 
to the solicitor.” After reading the Monographs one cannot escape a 
conviction that many administrative agencies regard a hearing as a 
mere form to create an appeaiflupe of complying with the requirement 
of due process of law. 
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Determinations Without Basis in Substantial Evidence 

Third, there is a tendency to make determinations of fact seriously 
affecting individual rights without a basis in substantial evidence or 
in any evidence of rational probative force, much less sustained by the 
I’easonable weight of the evidence as a whole. Indeed, one of the most 
serious features of administrative justice is a tendency to find the facts 
not on the basis of hearing and evidence but on the basis of preconcep- 
tions of the facts to fit the assumed exigencies of a policy. One might 
in this connection refer to some of the determinations of the National 
Labor Relations Board in the past. Many examples which are no long- 
er controversial may be found in findings of prohibition administrators 
under the National Prohibition Act. An illustration may be found also 
in the Monograph setting forth the procedure of the Federal Com- 
munications Commission. We are told that “the distinction between 
the determination of issues of fact and questions of policy has not been 
made by the commission either in theory or in practice.” In other 
words the policy finds the facts to which the policy is to be applied. 

Policies Outside of the Statute 

A fourth tendency is to set up and give effect to policies beyond or 
even at variance with the statutes or the general law governing the 
action of the administrative agency. It is very easy to say that the 
public interest demands or justifies activity beyond or incontraven- 
tion of the statute and to cover this up by a general pronouncement 
upon the case. Usually this is done out of teal to promote supposed 
social ends to which the legislative body might or might not agree. 
Some late examples from the current reports may be cited. As a wit- 
ness said before the subcommittee of the Senate, there is a general 
tendency of an administrative agency, when it administers a statute, 
“to feel that the bill enacted by Congress is merely the starting point 
from which to push forward into new fields. They try to extend the 
jurisdiction and enforce their own ideas in all possible ways.” One 
board was found to have repeatedly exceeded its authority by “arbi- 
trarily substituting its autocratic judgment for the Congressional man- 
date.” 

Policy Determining Facts 

Connected with this last tendency and with the one to decide with- 
out any basis in substantial evidence, is a fifth tendency, namely, to 
determine facts not on the basis of hearing and evidence but on the 
basis of preconceptions or assumptions of facts to fit the assumed 
exigencies of a policy. It is said by a writer on administrative law 
that the adjudication must support the policies of the administrative 
agency. But note how this proposition works. The Federal Com- 
munications Commission changed its procedure because “the exam- 
iner’s report frequently failed to represent the views of the Commission 
as reflected by its legal and technical staff” — ^that is, the report of 
the examiner who heard the evidence did not adjust itself to the 
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preformed decision. There is a tendency to identify in advance one 
side of a controversy with the public interest and to find the facts ac- 
cordingly. This tendency is the more likely when the administrative 
agency combines undifferentiated investigating, prosecuting, and 
adjudicating functions. Under such a combination of functions it is not 
easy to realize that the policy is to be applied in determining the legal 
effect of the facts under the statute, not to detemiining the facts. 

It is interesting to note in this connection that while in one breatli 
we are told that analytical distinctions as to administrative functions 
are useless, in another we are told that a distinction must be made be- 
tween administrative agencies whose business it is to detect and prose- 
cute violations of the law and those which fix rates or decide policies 
for a particular industry. The former act quasi judicially. The latter 
act administratively. This is true enough. In former the standards 
of fair hearing and the ethics of decision of controversies apply. In the 
latter the question is one of due process in the sense that the resulting 
orders must not be arbitrary and unreasonable. But in those cases 
what is reasonable must depend on ascertainment of facts, and there 
are certain fundamental requirements of fair play and support of the 
ascertainment of facts by evidence of at least rational probative force 
wMch cannot be suffered to be overlooked. 

Undifferentiated Finding of Facts and Law 

Another closely connected tendency, growing out of the setting up 
of administrative agencies to investigate, prosecute, and adjudicate, is 
one to make no separation of facts and law, or of facts, law, and policy 
to be applied to facts. In all legal systems the history of appellate pro- 
cedure shows the importance of separating ascertainment of the facts, 
as a process, from Eiscertainmenl of the applicable law and application 
of the ascertained law to the facts. Progress in reviewing procedure 
has largely taken the form of perfecting this separation. In tlie com- 
mon-law system this progress has been slow and difficult because of the 
general verdict of the jury in which for a long time the three were 
wrapped up in one pronouncement. That general verdict grew out of 
the exigencies of primitive procedure in which there was a mechanical 
mode of trial of a single issue. Recently there has been widespread 
assertion of a doctrine that finding of facts and finding and application 
of law cannot be separated. For the most part, this assertion is a 
phase of the recrudescence of absolutism, conspicuous in all parts of the 
world in the last decades. It is urged chiefly abroad by those who hold 
that law will gradually -disappear and believe in a regime of administra- 
tive orders. In this country it is urged chiefly by advocates of ad- 
ministrative absolutism of whom the Attorney General certainly is 
not one. But the idea stands out in more than one of the Monographs 
and serves to hold back the majority of the committee from recom- 
jnending any effective legislation. Undifferentiated finding of facts 
and finding and application of the law thereto is the method of the 
personal justice and mechanical modes of trial which characterize the 
beginnings of a legal order. 
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The Same Problem in Judicial Procedure 

We are told in the Monographs that the Federal Communications 
Commission “convinced that there was no merit in segregation of 
functions in its work and a good deal to be gained by scrapping the 
distinction between prosecuting and judging a case” adopted its system 
of pronouncement upon a case as a whole with no discriminations of 
fact, policy, and law. In the Report of the Committee we are told that 
as a general policy there ought to be at least a separation of functions 
within each agency. But the majority are inclined to emphasize the 
difficulties and not perceive that here is the better reason for insisting 
upon adequate judicial review. We have had the same problem in 
judicial procedure. The colonial courts in the seventeenth century 
rendered judgments upon general verdicts of juries to whom the case 
was turned over as a whole. But as lawyers of training and ability 
came to practise in them and sit as judges there was continually in- 
creasing separation of law and fact. Demurrers to the evidence, cases 
stated, reservation of points of law at the trial and special verdicts 
came to be used. In England, the practice grew up of putting special 
questions of fact to the jury and upon the answers given directing 
what the general verdict should be. On the basis of recent philo- 
sophical ideas some professors are now telling us that what we have 
learned to do in long experience in English and American courts 
is theoretically impossible. Perhaps the best commentary on this 
teaching is William James’s saying that the worst enemies of a subject 
are the professors thereof. 

Adjudication by Prosecutors 

All of the foregoing tendencies are given increased scope for opera- 
tion in action by the effect of combining or not differentiating the re- 
ceiving of complaints, investigation of them, bringing and conducting 
a prosecution upon them, advocacy before the agency itself in the 
course of the prosecution, and adjudication. Thus the adjudication 
becomes one by or with the advice and assistance of those who in- 
vestigated, prosecuted, and were advocates for the prosecution. Mem- 
bers of legislative bodies have often borne witness that their constitu- 
ents expect them to forward complaints to administrative agencies 
which are authorized to receive the complaints and are then to investi- 
gate, prosecute, and judge. Such things are in manifest derogation of 
the maxim that no one is to be judge in his own case. The effect of it 
has been noted by courts. The extent to which this fundamental 
maxim is habitually violated appears fully in the Monographs, and 
is, indeed, recognized in the report. In the administration of the Walsh- 
Healey Act, the trial attorney represents both the division and the 
complainants, and the trial examiners consult with him before making 
their reports. In the Federal Communications Commission, usually the 
attorney who “has worked on the case from its very inception” presides 
at the hearing. He discusses the case with other members of the staff 
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throughout the hearing and after the hearing in the preparation of 
the decision. In some administrative proceedings this combination of 
roles has led to procedures little short of scandalous. It was shown 
that a trial examiner of one board, during a hearing, held an all day 
conference with the trial attorney, tlie regional attorney of the board, 
and the regional director. That is as if a trial judge were to hold such 
a conference with the prosecuting attorney, the director of prosecu- 
tions, and the attorney general — of course in the absence of the re- 
spondent. There is much significance in the answer of an official of 
one of the important agencies as to whether the prosecuting officials of 
the agency could be kept from collaborating with the deciding officials. 
He said: “We try. But there is no way that we have been able to find 
to keep the prosecutors and the deciding officers from meeting at lunch 
and elsewhere and discussing their cases.” Many administrative 
agencies do not even try. Some actively provide for such collaboration 
in their established procedure. In a court house, where judge and pros- 
ecutor are not part of a common organization with a common head in- 
terested in promoting the prosecution, they would not be tolerated in 
tailring over at lunch cases then on triM. In their case there is no com- 
mon interest in carrying out the views of an organization of which each 
is ppt. Yet the ethics of the profession preclude any contact. Ad- 
ministrative law has developed no code of ethics to deal with an in- 
finitely more dangerous situation in that prosecutor, advocate, and 
judge are part of one throughly organized bureau with intimate daily 
contracts and a strong common interest in the prosecutions carried on 
by that bureau. 

Organization Esprit de Corps 

1 have spoken of this situation as a very serious one and I submit 
it is much more serious than the majority of the committee and certain 
writers on administrative law are willing to acknowledge. In the 
testimony of the Attorney General (when Solicitor General) before 
the Senate sub-committee he seems to intimate that Congress intended 
one of the agencies to be unfair. The report of the committee is in- 
clined to make light of the effect of org^ization and esprit de corps 
and supervision by a common head on which the responsibility for the 
result ultimately rests. But common sense and actual experience and 
the testimony of cases which have come into court and of investigations 
speak to the contrary. In an administrative agency there must 
inevitably be close contacts between the heads and the subordinates 
and of the subordinates of every degree with each other. But this nec- 
essity does not mean that we are to give up attempt to secure impartial, 
objective determinations of fact nor that the importance of securing 
such determinations is negligible. 

Inequality between Government and Citizen 

Lord Herschell said truly that “important as it was that people 
should get justice, it was even more important that they should be made 
to feel and see that they are getting it.” The British Committee 
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points out the danger of permitting the Minister (i.e. head of an ad- 
ministrative agency) “to perform the incongruous task of dealing with 
the judicial part of the quasi judicial decision as an impartial judge 
when ex hypothesi he and his department want the decision to be one 
way, rather than the other.” Moreover, the one-sidedness of adminis- 
trative justice, a closely connected phenomenon, is brought out in many 
places in the Monographs and report. The situation as to issuance of 
subpoenas is notably unfair. Some agencies are without power to issue 
them. In some the requirements imposed on private parties are found 
to be “accidental, haphazard, and burdensome.” Private parties are 
required to disclose their evidence in requesting subpoenas and this 
information is submitted to counsel for the government, while a 
respondent has no access to the evidence of the prosecution. The Post 
Office Department, we are told, objects to statutory treatment of the 
power of subpoena because it will lead to claims of denial of right to 
subpoenas and will result in more being issued. What this comes to is 
that the power to issue subpoenas should be kept as secret as possible 
so that, while the agency may exercise the power in the interest of the 
prosecution, private parties may not readily do so. There is no idea 
of fairness as between citizen and government. It is the idea of the 
administrative tribunals of the Stuarts. The interests of private par- 
ties are negligible in comparison with the zeal of the administrative 
agency to get results. One of the chief ideas of the minority is to cre- 
ate and maintain equality of opportunity between the government and 
the individual in matters of procedure. 

Delegation to Subordinates 

A seventh characteristic of administrative justice is a tendency to 
delegate decision to subordinates where the law requires decision to 
be made by the head, and to make decision by the responsible authority 
a perfunctory matter. This is something that was forbidden in ju- 
dicial justice long ago. The Roman law had to forbid the delegates 
of the emperor, appointed to hear appeals, from delegating their task. 
In the canon law the Pope had to forbid redelegation by those whom he 
chose to hear appeals to Rome. There is no such thing known to our 
law as delegation to a subordinate of a judge’s duty of decision. The 
extent to which deterininations are those of subordinates and not of the 
responsible administrative heads in whose name orders are made has 
been brought out in many recent discussions. The head of one of the 
most important of federal administrative agencies said about a year 
ago: “The Board members themselves cannot expect to read the 
records. In making its decisions the board, therefore, avails itself of 
assistants. . . . Tlie review attorneys analyze the evidence, in- 

form the board of the contentions of aU the parties and. the testimony 
relating thereto, and, after decision by the board, make initial drafts of 
the board’s findings and order." As a witness before the Senate 
sub-committee said, “There are many youngsters who are given pretty 
broad arbitrary powers in dealing v?ith pretty important matters.” It 
is significant that administrative agencies object to judicial inquiry into 
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how determinations are arrived at They seem to feel that if the 
external appearance of due process and decision by the authority ap- 
pointed by law to decide can be created, nothing further should be 
looked for. The head of a very important board said to a bar associa- 
tion a year or so ago that if there was a complaint defining the issues, 
an intermediate report redefining the issues after hearing, and op- 
portunity for oral argument before the agency itself, “the require- 
ments of fciir hearing do not permit an inquiry into the internal opera- 
tions of the administrative agency, at least in the absence of specific 
allegations of fraud." In other words, such things as secret reports, 
conferences with one side in the absence of the other, dictation of the 
examiner’s report by the prosecuting official, decision on abstracts of 
the record not accessible to the parties, and review by conference witli 
the subordinates reviewed, are not be inquired into. 

Ignoring Requirements of Fairness 

It is fundamental that one who decides controversies and exercises 
what are substantially judicial functions should know the record thor- 
oughly. If he is to decide on the basis of an abstract, it should be, aa 
in the courts, one agreed on by the parties or settled after hearing both 
as to what it should contain — an abstract settled before argument and 
available to the parties at the argument so that those who argue and 
those who decide have the same material before them. He should not 
decide on an abstract made after argument by a subordinate, very 
likely in conference with the prosecuting advocate. The general 
attitude of too many administrative agencies, however, is illustrated 
by the objection of the National Labor Relations Board to a provision 
recommended by the minority intended to emphasize the responsibility 
of the individual officer. Many cannot afford the expense of formal 
hearings and judicial review. Their only reliance is the fairness of a 
multitude of subordinate officials. There is obvious need, tlierefore, to 
emphasize that they have a responsibility beyond that of carrying 
out in every way the general aims of the organization. They should be 
made to feel that they are under responsibility as lawyers are under tlie 
canons of ethics and judges under the canons of judicial ethics. That 
an authoritative statement of this responsibility should be objected to 
as “dangerous,” can only mean that the agency so objecting seeks to 
ignore requirements of fairness toward those whom it is pursuing. 

Characteristics Are Deep-Seated 

That these tendencies of administrative determination are not a mat- 
ter of occasional sporadic cases but represent inherent and deep-seated 
characteristics of lay administration of justice is shown by the number 
of cases foxmd in the reports of all jurisdictions and the persistence with 
which the same procedures appear for years after the courts have 
called attention to them. Four such cases are to be found in the one 
volume, 259 App. Div. (N.Y.) covering from March to August, 1940. 
Such things explain the activity of lawyers, who have continual ex- 
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perience of what these tendencies in action mean to their clients, in 
seeking effective safeguards as to records, hearings, and findings, an 
understood and fair procedure, and a modern mode of appeal from 
administrative orders. 


Checks upon Courts 

It is of special importance to take account of the checks upon courts 
which do not obtain or in our practice are ineffective as to administra- 
tive agencies. Four of these checks are significant. In the first place 
in a court the judges from their very training are impelled to 
conform their action to certain known standards and to conform to set- 
tled ideals of judicial conduct. Professional habit and training lead 
them to hear both sides of every point scrupulously, rules of law which 
have entered into their everyday habits of action lead them to insist 
that everything upon which they are to base an order or judgment must 
be before them in such a way that no party to be affected can be cut off 
from full opportunity to explain or refute it or challenge its application 
to his case. Judges in court are impelled in every case to seek author- 
itative grounds of decision before acting and to base their action upon 
reasoning from such grounds. Again, the decision of a court is subject 
to criticism by a trained profession to whose opinion the judges, as 
members of the profession are keenly sensitive. Thirdly, every deci- 
sion and the case on which it was based appear in full in public records. 
In those records any one may find exactly what the claims of the re- 
spective parties were, what disputed questions of fact and law were 
before the tribunal, and how the questions of fact were determined — 
If by a jury very likely by questions put by the court and specifically 
answered, if by a judge, in the form of special findings of fact. Like- 
wise any one can find from those records what conclusions the comt 
came to as to the applicable law, either in the form of instructions 
to the jury or of findings by the court. Moreover, the judgment of the 
court must respond to the pleadings, findings of fact and conclusions of 
law, and any lack of consistency in these respects will be apparent on 
the face of the record. Fourthly, every judgment of a single judge 
is subject to review by a bench of judges, independent of the one whose 
action is to be scrutinized and constrained by no hierarchical organiza- 
tion or esprit de corps to uphold whatever he does. Nor is this all. 
In the case of appellate courts all important decisions and the grounds 
on which they proceed and the reasons on which they proceed are 
published in the law reports. The opinions must be based upon the 
records in the cases decided, and those records are public records 
accessible to everyone. Thus the materials for criticism of and accu- 
rate judgment with respect to judicial decisions are always available 
and readily accessible. There are no such checks upon administrative 
action. 


Want of Checks on Administrative Justice 

Let us make a comparison. Those who sit in administrative deter- 
minations seldom have had experience of the deciding function. The 
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expertness demanded of them is of quite another sort. They are likely 
to have the layman’s idea that decision is an easy task involving no 
acquired expertness through training and experience and to be con- 
scientiously unconscious of what the lawyer soon leaius, namely, that 
there are two sides to every case. Without training in grounding their 
action upon certain known standards, they are prone to act in deciding, 
as very likely they properly may in directing, as if every case was 
unique. Again, the number of those who are competent to criticise 
administrative determinations, as distinguished from the general course 
of administrative action, if we leave lawyers out of account, is at least 
very limited. They are not necessarily members of a common profes- 
sion with the administrative officials and the latter are not unlikely to 
consider their criticism and that of lawyers negligible. Thirdly, ad- 
ministrative determinations are not safeguarded by the detailed and 
explicit records which keep down any tendency of a court to act other- 
wise than impartially and objectively in arriving at its determinations 
and enable lawyer and layman alike to know accurately what has been 
done and how and why. Fourthly, as will be shown presently, review 
of administrative determinations by an administrative official is a 
very different thing from review of the action of a judge by an in- 
dependent bench of judges. 

Difference of Spirit of Administrative Justice 

I do not claim for a moment that the technique of judicial proceed- 
ings is to be applied to administrative determinations. But it is just 
because it is not, and because the checks upon judicial action are nec- 
essarily wanting, that we are required to do what we may to provide 
reasonable checks and assurance against the tendencies which admin- 
istrative justice displays. Indeed, the Monographs disclose this need. 
For example, one of them points out the want of specific grounds of 
complaint in proceedings in the Department of Labor under the Walsh- 
Healey Act. There is only a general complaint. This is found objec- 
tionable m the Monograph, and it is noted that the Department urged 
unsatisfactory grounds for not making complaints giving real notice. 
It should he noted also how a court of equity submits or requires sub- 
mission of a draft decree in any important case to counsel for the 
defeated party for suggestions and objections. The spirit of such 
procedure is wholly different from that of administrative adjudication. 

Need of Simple Appeal 

If such things could be easily and effectively reached by judicial re- 
view, as provided at present, it would not so much matter. The term 
“judicial review” has been criticized as connoting a putting of the 
judiciary above the executive. But the name is a name not a descrip- 
tion. Appeal is only a modem, speedy, non-technical, less expensive 
mode of adjudicating controversies arising upon administrative orders, 
substituted for the older writs at law or suits in equity. If the latter 
were permissible and unobjectionable the former are also, Statutes, 
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however, often make no provision for review. In that event, as appeal 
is a purely statutory proceeding, the only recourse is a suit in equity 
for an injunction, an expensive proceeding, calling for taliing evidence 
de novo and involving risk of substituting the discretion of a court of 
equity for that of the administrative agency. Moreover, in statutory 
appeals it is held that the ordinary incidents of review by appellate 
courts do not apply to proceedings of administrative agencies. In 
some cases it seems that mere injury to a private interest does not 
permit of the statutory appeal and leaves only the awkward remedy of 
a suit in equity. Certainly the criterion of appealability ought to be 
'R'hether the party seeking review has a substantial interest which is 
affected. This is what courts and statutes have come to in judicial 
proceedings, and it should be so as to any sort of proceeding. That 
statutes provide otherwise is but another example of the extent to 
which the interests of private persons have been coming to be ignored. 
Other difRculties in judicial review as it now exists are pointed out in 
the report of the committee. We may take it as admitted that the pre- 
sent condition is unsatisfactory. It should be added, however, that one 
of the purposes of appointing the committee, suggested by the Presi- 
dent, was to “avoid litigations.” This should be achieved by a simple 
appeal replacing suits in equity; not by making appeal difficult or by 
cutting it off and leaving parties aggrieved to suits in equity or attack- 
ing orders as void when prosecuted for violation of them. 

Effects of Official Zeal 

In pointing out the characteristics of administrative justice as it has 
developed somewhat rapidly in the United States in the last fifty years, 
one is not in the least attacking the members, past or present of our ad- 
ministrative agencies, nor impugning their intentions or motives. What 
is behind those, characteristics is largely zeal in carrying out laws which 
are felt by those chosen to administer them to be of paramoimt import- 
ance, justifying the means by the end. It is natural that an administra- 
tive agency should see its particular, relatively narrow task out of 
proportion. To take an example which is no longer controversial, this 
was notably manifest under the regime of national prohibition. Those 
in charge of administering the National Prohibition Act felt strongly, 
and no doubt conscientiously, that the objects of that Act were of such 
overruling importance as to justify extra-legal measures and overrid- 
ing of individual rights and constitutional guarantees. Indeed, it has 
been argued by an able exponent of the administrative standpoint that 
we must look at administrative adjudication “against a background of 
what we now expect government to do.” If we keep our eye too ex- 
clusively on that background we may overlook the importance of how 
we expect government to do it. The effect of well intentioned zeal upon 
administrative justice has often been remarked. Thus the British 
Commission said; “Bias from strong and sincere conviction as to 
public policy may operate as a more serious disqualification than 
pecuniary interest.” As a witness before the Senate sub-committee 
put it, “administrators have a tendency to become so wrapped up in 
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their objectives tliat they are often unnecessarily disregardful of 
private rights.” The Attorney General, when Solicitor General, testify- 
ing before the Senate sub-committee put this as an excuse for not 
effectively segregating the judging from the prosecuting function, 
saying that administrative boards were set up to carry out policies and 
make that the paramount consideration. The attitude is praiseworthy 
and has its good side as making for efficiency. But because it malces 
for efficiency at the expense of individual and guaranteed rights is the 
best of reasons for imposing checks and providing adequate judicial 
review. 

Administrative Rule-Making 

Thus far I have spoken of administrative adjudication. Hardly less 
important is administrative rule-making. Here, again, the significant 
point is the extent to which exercise of the powers of administrative 
agencies is left at large as compared ■with exercise of the powers of 
legislatures and courts. Administrative rules and regulations having 
the force of laws have become an increasingly important part of the 
everyday law in nation and state. Often these rules affect interests 
of far more economic significance to indmduals than statutes or rules 
of court. Yet even the least significant statute must be formally in- 
troduced as a hill, printed, referred to a committee and reported on, 
often after hearing, read three times before each house, discussed in 
committee of the whole, passed by each house, and approved by the 
executive. Rules of court are drafted by committees of judges, practis- 
ing lawyers, and law teachers, or by judicial councils, referred for criti- 
cism to bar association committees or committees of the bar in dif- 
ferent circuits, discussed before bar associations and in the legal 
periodicals, and only adopted after every one having an interest has 
been fully heard. Administrative rule-making is in sti’ilcing contrast. 
The first knowledge that those affected have of a rule is usually after 
it has gone into effect. The first opportunity they have to challenge 
it is usually after it is sought to be enforced against them and they may 
attack it in the courts. As was said by a ■witness before the Senate 
sub-committee: "The members of the Bureau of Customs are not 
business men. They will issue regulations without consulting business 
men, and the result is business is upset.” Another witness points out 
that administrative rules and regulations may require over night a 
change in long standing business practice without any one affected 
having an opportunity to be heard in advance. Still another witness 
says: “I have seen regulations changed by the Department where there 
was no opportunity whatever to be notified in advance to discuss the 
matter and where great difficulty and expense were involved, and 
where later tremendous effort to get a hearing and review came to 
nothing because there was no procedure.” How those affected feel 
about this condition is well put by the chairman of a committee of the 
National Association of Manufacturers: “When administrative rules 
or regulations are necessary to clarify or enforce the law, any person 
to be affected should have a real opportunity to be heard and partici- 
pate in making rules which will govern his future conduct.” One 
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would think this an eminently reasonable proposition. But it is 
strenuously objected to by important administrative agencies. . . . 


NOTES 

1. With reference to Dean Pound’s article, Pirsig, “Oases on Judicial Adiuinlstra- 
tion” (West Pub. Co., 1946), in Note on p. 155, says: 

“This article evoked vigorous criticism in Davis, Doan Pound and Administrative 
Law (liM'l) 42 Col.L.Eev. 89, on the ground that the practices and habits of ad- 
ministrative agencies are not as pictured. The article was defended, in turn, in 
Bailey, Dean Pound and Administrative Law (1942) 42 Col.L.Eev. 781, to which 
reply was made in Davis, Dean Pound’s Errors About Administrative Agencies 
(1942) 42 Col.L.Eev. S04, For another attack upon Dean Pound’s views see Frank, 
If Men Were Angels (1942) chap. V-” 

2. When the Administrative Procedure Act bill was being considered In the 
Committee of the Whole of the House of Representatives, Mr. Jennings from Ten- 
nessee remarked In part: 

“The Federal Government now touches almost every activity that arises in the 
lives of millions of people who make up the population of this country. The chief 
indoor sport of the Federal bureaucrat Is to evolve out of his own inner conscious- 
ness, like a spider spin.s his web, countless confusing rules and regulations which 
may deprive a man of his property, his liberty, and bedevil the very life ovit of him. 

“Rocontly Westbrook Pegler dissected an Interesting siJcech by a young lady who is 
an ollicial in one of the bureaus here in Washington. I was interested in his article 
because I heard her make a speech not so long ago at a meeting of the Federal 
Bar Association in which she said that this bill was pending before the tw'o Houses 
of Congress, and that the Federal bureaucrats and lawyers who served these 
bureaus and bureaucrats should be on their toes and should do their best to prevent 
the passage of this bill or any similar bill because she said that it would put the 
Federal Bureaucrats and the lawyers whom they had on their pay rolls in a strait- 
jacket. 

“Well, I was interested in that frank confession and I became interested in 
fitting a restraining legal strait-jacket on these people who have been harrassing 
the citizens of this 001111117 . As I have said, one of their principal indoor sports is 
to promulgate these rules and regulations. 

“Now, this bill does three things generally, you might say. It puts a legal 
restraint upon the power of these bureaus to promulgate rules and regulations and 
gives the citizen who may be affected by thorn the right to a hearing, to make sug- 
gestions, and to enter protest against the proposed rule, and then it gives the 
citizen the right to a hearing before these bureaus. It requires that the mles and 
regulations shall be made public, and as a last resort when the citizen has ex- 
hausted his remedy before some Federal bureau here in Washington, he has a 
right to go into court and imdertake to protect himself. 

“I just want to read some of the things that this enterprising young woman had 
to say. Mr. Pegler said of her speech before a meeting of the Texas Bar Asso- 
ciation : 

“ ‘Though cynical, Miss Eawalt was thoroughly honest and practical. The citizen 
occupied no place in her remarks. Her message was an exhortation to her fellow 
lawyers to get aware of the existence of government by bureaucracy and to grab off 
their share of the loot from a Nation bedeviled by confusing and harassing rules, 
regulations and interpretations, many of them improved by New Deal bureaus 
operating as courts. 

“ ‘ . . . the extent to which the citizen has been elbowed out of court and 

into New Deal bui-eaus for his justice, constantly in need of lawyers to keep him 
out of jail, is tlroroughly convincing. Miss Eawalt certainly would not exaggerate. 
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" ‘ “Speaking of opportunity," the lady said, “are the lawyers of ttis country, men 
and women, going to take full advantage of their opportunities in adiniiustrative 
law? It is the most rapidly expanding area of law practice today. Tlicro are 
some 217 special courts, bureaus and commissions which today decide upon and 
administer various Federal laws directly affecting citizen.^ and business Anns in 
tliis country. This does not take into account similar State quasi-judicial bodies. 

“ ‘ “Administrative law, through the Federal Communications Commission, regu- 
lates the programs you hear on your radio and determines the use of the telephone 
and telegraph in our country today. Administrative law, tlirough tlie Federal Trade 
Commission, detennines various trade practices within the industries of this Nation. 
Administrative law through the OPA and other departments, regulates what food 
you may buy and what you may pay for it. Concurrent with the phenomenal growth 
ill this field of law, there has been a sudden decrease in the number of lawyers.” ’ 

“Then this young woman told the Texas lawyers tliat they should ‘stake their 
claim in this promising professional gold mine now and avoid the costly process 
of ejectment of others who have laid claims thereto.’ She urged, them to familiarize 
themselves with the bureau where this administrative law is administered. She 
also called their attention to the fact that a certain provision which was ex- 
pressed in 500 words in the original Income-tax law now runs to 2,300 words. 

“Then she stressed the statement of Mr. Justice Frankfurter, who recently said in 
one of his opinions: 

“ ‘The notion that, because the words of a statute are plain, its meaning also is 
plain, is merely peimicions oversimpllflcation.’ 

“Ill other words, words do not mean what they say and things are not as they 
appear to the naked eye and to ordinary human intelligence. 

“Mr. Chairman, for the reason I have stated and for many other reasons that 
might be stated, I hope this bill is enacted by this House as passed by the Senate. 
It will give a long-suffering public much-needed relief.” (Senate Document No. 248, 
79th Congress, 2nd Session pp. 392r-393.) 

3. As published in 6 Federal Bar Assn.Jour. 86 (1943), sub nom “How Our Fed- 
eral Tax Daws Grow”, Miss Kuwait’s address contains no reference to the Admin- 
istrative Procedure Act bill. 

4. 'The Administrative Procedure Act as passed in 1946 (Oh. 324, Pub.Law 404) 

represents a compromise of the views advanced in the majority and minority reports 
of the Attorney General’s Committee on Administrative Procedure. The Act has 
been the subject of several critical articles by proponents of free development o-f 
administrative procedures. In Blachly and Oatman, “The Federal Administrative 
Procedure Act”, 34 Geo.D.J. 407 (1946), it is said: . . In reality, what the 

law does is to overturn the established system of federal administration and ad- 
ministrative law, and to cripple administrative action. To read it is to learn that 
such is not only its effect but its purpose. How does the new statute accomplish 
this purpose? 

“I. By so changing the administrative system of the federal government, through 
comprehensive definitions and statements, that administrators will be uncertain of 
their powers and duties imder law. 

“II. By requiring unnecessary, burdensome and expensive procedures in respect 
to many tyjres of administrative action. 

“III. By requiring a separation of functions where no such separation Is neces- 
sary or advisable. 

“ly. By requiring that the proirorsents of a rule or order, that is normally the 
administration, shall have the burden of proof, 

“V. By requiring a judiclallzed procedure for the granting of licenses of eyei-y 
nature, 

“VI. By greatly weakening the sanctioning power of administrative authorities. 
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“VII. By making unnecessary requirements as to public inlonnation. 

“VIII. By subjecting to judicial review hundreds of acts not presently and not 
logically revlewable. 

“IX. By greatly extending the scope of judicial review.” 

See also Kaufman, “The Federal Administrative Procedure Act”, 20 Boston U.L. 
Key. 479 (194G) ; Nathanson, “Some Comments on the Administrative Procedure 
Act”, 41 IIl.L.Eev. 3G8 (1947) ; Cohen, “Begislative Injustice and Supremacy of 
‘Law’ ”, 26 Neb.L.Eev. 323 (1947). Cf. Walkup, “The Administrative Procedure Act”, 
34 Geo.L.J. 4C7 (1946); Dleldnson, “Scope and Grounds of Biroadened Judicial Re- 
view”, 33 A.B.A.Jour. 434 (1947). 

5. The Federal Register Act (49 Stat. 500 (1935), 44 TJ.S.C.A. §§ 301-314), 
resulted in the establishment of the Federal Register which provides a comprehen- 
sive and authoritative publication of administrative niles. The Administrative 
Procedure Act requires that notice of proposed rules (with certain exceptions) shall 
also be published therein. See §§ 3 and 4 . Cf. infra, p. 1117, Note 3. 
view”, S3 A.B.A.Jour. 434 (1947), Note, “The Federal Administrative Procedure 
Act: Oodlflcatiou or Reform? ”, 56 Vale L-J. 670 (1947). See authoritative com- 
prehensive discussion in “Federal Administrative Procedure Act and Adminis- 
trative Agencies”, (1947). 

JAMES HART, SOME ASPECTS OF DELEGATED RULE- 

MAKING 

26 Va.L.Eev. 810 (1930). 

. The requisites of a valid delegation may be stated as five 
in number. Congress must: 

1. itself have power in the premises to regulate. 

2. definitely limit the delegation, 

3. require, in the case of contingent legislation, a finding. 

4. delegate the power to public officers or authorities, not to priv- 
ate persons or groups. 

5. itself provide any penal sanction for violation of resulting rules. 

Limitation of the delegation has two interrelated aspects: definition 
of the subject, and provision of a policy. A reasonably clear definition 
of the subject is requisite. That subject, however, may be extensively 
as wide as the commerce power, provided it is intensively defined as 
some specific aspect thereof. 

Limitation eilso comes through provision of a policy, standard or 
criterion. There is no valid distinction between the three. The ideal 
statute steers a middle course between the Scylla of attempting to an- 
ticipate every possible situation and the Charybdis of embodying no 
policy at all except that contained in an empty formula. The import- 
ant thing is that the objectives the administrator is to seek be reason- 
ably plain. This also is requisite; but whether it has been done must 
be decided in terms of common sense, and not in terms of formali.sm. 
An expression of policy that is couched merely in the pious terms of a 
glittering generality like “the public interest” adds nothing to what in 
any event would be implied. On the other hand, general terms often 
furnish adequate guidance. . . 

[Note. Concerning use of general tei'ins, see Chapter 6, Ssetion 2c, infra, Ed.] 
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WALTER WHEELER COOK, CERTAINTY IN THE 
CONSTRUCTION OF THE LAW 

21 A.B.A.Joiir. 19 (1935). 

The Securities Act of 1933 as amended by the Securities Exchange 
Act of 1934 contains a provision the significance of which from the 
point of view of general legal development seems not to be fully ap- 
preciated either by members of the legal profession or by the citi- 
zens whose lives it will afiiect. The reference is to Section 209 (b) of 
the Securities Exchange Act of 1934, which amended the provisions 
of Section 19 of the Securities Act of 1933. To the original section, 
which authorized the Securities and Exchange Commission to adopt 
and alter rules and regulations and definitions of terms, the amend- 
ment of 1934 added the following provisions; "No provision of this 
title imposing any liability shall apply to any act done or omitted in 
good faith in conformity with any rule or regulation of the Commis- 
sion, notwithstanding that such rule or regulation may, after such 
act or omission, be amended or rescinded or be determined by judicial 
or other authority to be invalid for any reason.” 

The significance of these provisions will appear when we recall the 
dilemma which normally confronts the citizen when faced with new 
and often complex legislation which imposes upon him new legal du- 
ties; he must at his peril interpret the frequently ambiguous language 
of the new law, perhaps to be told later by some reviewing body, usual- 
ly a court, that he has misinterpreted the law and thereby incun’ed a 
burdensome liability. Confronted by such a dilemma the members of 
the business community may often hesitate to enter upon legitimate 
business enterprises, fearing that even in spite of the best of inten- 
tions they may run afoul of the new law. The provisions of the new 
amendment are intended to meet this situation by conferring upon a 
small body of experts, who will continually study the operations of the 
law in question, the power to furnish the citizen with the information 
he needs if he is to keep within the law. A careful reading of the pre- 
cise wording of the amendment will reveal that it differs from many 
apparently similar provisions in that there is no attempt on the part of 
the legislative body to authorize an administrative body to impose upon 
citizens legal burdens or liabilities which without the administrative ac- 
tion in question would not exist. Such procedure may be valid and 
necessary in some cases — see the discussion below — but is not at- 
tempted by the amendment of 1934. What is provided for is the crea- 
tion by administrative action of exemptions from legal liabilities, ex- 
emptions which might not otherwise exist under the other provisions 
of the Act: the honest citizen who in good faith acts in reliance upon 
the interpretations of the Act embodied from time to time in the rules 
and regulations of the Commission is by the terms of the amend- 
ment exempted from legal liability, even though later the Commis- 
sion may alter its ruling or some reviewing body may disagree with 
the Commission’s interpretation of the statute. 



Sec. 12 


Administrative Agencies 


601 


The difference between the two things — imposition of liability by 
means of administrative action and exemption from liability because 
of reliance on such action — ^while recognized in our legal system and 
adopted in some instances in legislation, has not hitherto been given 
the emphasis and recognition which it appears to deserve. It is the 
purpose of the present paper to direct attention to the importance of 
the difference and to discuss briefly the validity under our constitu- 
tional system of the provisions of the 1934 amendment in question. 

Before considering the validity of the amendment of 1934 from a 
constitutional viewpoint, certain aspects of its practical operation 
should be noted. The citizen who follows administrative determina- 
tions of the Commission is protected; what happens if he refuses to 
do so? The answer is that he thereby assumes the risk that his in- 
terpretation of the Act will later not be upheld by the courts when the 
question is raised in the appropriate way. If the court before whom 
the question may come agrees with the Commission, then and then on- 
ly will the citizen who has refused to accept the Commission’s interpre- 
tation be liable. On the other hand, if the court agrees with him rath- 
er than with the Commission, he will be under no legal liability, this in 
spite of the Commission’s administrative determination. . . , 

Precedents for this type of administrative proceeding are not en- 
tirely lacking. Its possibility was foreshadowed long ago by the opin- 
ion of the United States Supreme Court in the case of La Eourgoyne, 
210 U.S. 95, 134, 28 S.Ct 664 (1908). In that case, the Board of Su- 
pervising Inspectors had, pursuant to legislative authority, by regu- 
lation laid down certain requirements for the equipment of vessels. 
Action by parties injured was instituted against a vessel on the ground, 
among others, that the equipment provided did not conform to the 
statute. Having foimd that the equipment did conform to the regula- 
tions issued by the Board, the Court said, page 134; 

“Again, the contention that the regulations of the Board are incon- 
sistent with the statute, we think when the statute is considered as a 
whole, is without merit. Even, however, if it loere otherwise, as oom~ 
plianee on the part of the petitioner with the regvkrtkms adopted by 
the board was oompeUed by law, it cannot he that upon it was oast the 
duty of disobeying the regulation at its peril, thus, on the one hand, 
subjecting it in case of non-compliance to the infliction of penalties, 
and on the other hand, if it fully complied with the regulations, im- 
posing a liability upon the assumed theory that there had been a viola- 
tion of lawl^ 

Practices developed in the Treasury Department are obviously based 
upon the idea under consideration. These practices provide a warning 
period for the enforcement of administrative determinations resulting 
in changes in rates of Customs duty. (See example, 66 Treasury De- 
cisions, No. 47261, September 27, 1934; 66 Treasury Decisions, No. 
47290, October 18, 1934) . This procedure, in effect, concedes that a 
previous ruling was erroneous, involving an error in the application of 
legal principles to a stated set of facts; but in place of the recognized 
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principle, which the courts would apply, that such a ruling has been 
law from the beginning of time, not only fails to assume that the 
change is of retroactive effect, but in addition provides an interim per- 
iod before the decision will become effective, to permit those affected 
to adjust their situations accordingly. The distinction between the 
imposition of burdens and absolution from liability is apparent here, 
in that this principle does not appear to be applied to cases where a 
change in regulation provides less rather than more burdensome re- 
sults. (See for example, 66 Treasury Decisions, No. 47251, September 
20, 1934). 

Sanction for these practices of the Treasury Department appears 
inter aha in Section 516 of the Tariff Act of 1930. That section pro- 
vides that a domestic manufacturer may object to a classification, for 
duty purposes, of merchandise in which he is interested as a producer; 
and that if the Secretary of the Treasury considers his protest justi- 
fied, he may change the classification to become effective thirty days 
after promulgation. Other examples are certain provisions of the 
Revenue Acts of 1924 and 1926. For instance, Section 1108(b) of the 
Revenue Act of 1926 provides that in cases where a sale or lease is 
made in rehance upon a ruling, regulation, or Treasury Decision ex- 
isting at the time, holding that the sale or lease was not taxable, no 
tax under the Act shall be imposed. Again, subdivision (b) of the 
same section recognizes the principle that changes in administrative 
determinations or regulations need not be applied with retroactive 
effect. 

The practical convenience and desirability of the type of regulation 
in question seem clear. There remains the question whether there are 
objections on constitutional grounds. Possible objections may be 
based upon the doctrine of the separation of powers, the argument be- 
ing that there is an unconstitutional delegation of either legislative or 
judicial power to an administrative body. Is there such an unconstitu- 
tional delegation? It seems abundantly clear that there is not. Here 
first of all we need to recall the case of La Bourgoyne, 210 U.S., 95, 
134, 28 S.Ct, 664 (1908) discussed above, in which it was held that one 
who had in good faith complied with the regulations issued by an ad- 
ministrative board in supposed compliance with the statute in ques- 
tion had incurred no liability, the Court saying that this would be true 
even if the regulations were inconsistent vrtth the statute. In that 
case the statute contained no explicit provision exempting the defend- 
ant from liability in case of compliance with the Board’s regulations. 
Clearly if the exemption would exist in the absence of specific legis- 
lative enactment to that effect, the specific provisions of the amend- 
ment of 1934 under consideration must be valid. Aside from the au- 
thority of that case the matter may be put shortly as follows; In the 
statute under consideration the legislative branch of the government 
is defining the conditions which, when they exist, are to result in the 
imposition of legal liabilities upon persons engaged in certain enter- 
prises. In its discretion the legislative body has decided that it would 
be unfair to impose liabilities upon persons whose conduct is in com- 
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pliance with the regulations of the Commission, and so has provided 
that conduct of that kind shall not give rise to legal liability. It seems 
clear that to deny to Congress the power to do this would be to in- 
fringe upon its discretion to determine when and when not legal lia- 
bility shall exist. It thus becomes entirely unnecessary to rely upon 
the principle exemplified in Buttfield v. Stranahan, 192 U-S. 470, 24 

5. Ct. 349 (1904), and similar cases, where it is sought to bind the citi- 
zens by administrative determinations which result in the imposition 
of liabilities, and, it would seem to follow, the limitations of that doc- 
trine are not necessarily applicable to provisions of the kind here in 
question. The conclusion seems clear that the constitutional validity 
of the type of administrative determination under discussion can not 
be questioned on the ground of an unconstitutional delegation of legis- 
lative or judicial power. All that Congress has done is to define what 
conduct shall and what shall not result in legal liability. 

NOTES 

1. The question involved in Buttfield v. Stranahnn, supra, Is treated In Chapter 

6, Section 2, infra. Ed. 

2. In Halt, “Some Aspects of Delegated Eule-Malcing”, 26 Va.L.Eev. 810, 811- 
812 (1039), the author says: 

“The writer has recently heard some ciitlcism of this technique of granting 
immunity in exchange for conformity to regulations. Will pressure for the Issuance 
of i-eguiatlons cause them to be hurriedly prepared? Will pressure against amend- 
mont tend to freeze them in their original fonn? Or will frequent aineiidinont tend 
to make the Intended certainty illusory? At the most, such questions do not militate 
against experimentation. A more serious matter is tlie possibility of collusion, or 
that a lawyer friendly with agency personnel will secure tlie issuance of a regulation 
that concenis a hypothetical A and B in temrs that fit his client as A. The same 
thing may happen, however, in the ease of Treasury regulations, where Immunity 
is not involved. Tliis objection goes rather to the propriety and scope of inter- 
pretative regulations.” 

3. In Lee, "Legislative and Interpretive Kcgulations”, 29 Geo.L.J. 1-i (1940), 
the author states: 

“Regulations are not all birds of a feather. The genus contains several species 
and numerous activities. The several species differ in origin, function, and per- 
formance. These differences in the case of tbe two dominant species, legislative 
regulations and Interpretive regulations, give rise to legal problems of practical 
importance to administrative law. Unfortunately the problems are none too well 
recognized. Relatively few lawyers realize, when they see legislative I'egulations 
and interpretive regulations perched side by side, that they are not the same kind 
of bird. 

“The legal product resulting from the exercise by an administrative officer or 
agency of power to prescribe substantive regulations in connection with federal 
regulatory legislation, including revenue legislation, Is variously denominated in 
the acts of Congress and in administrative practice thereunder. The product is 
commonly known as a 'regulation’. But it may also be called a ‘rule’, or some- 
times an ‘order’ or ‘determination’ although- of general application. Under the 
federal food and drug legislation the pi-odnct is frequently designated as a ‘defini- 
tion’ or ‘standard’, particularly when it deals with the identity or quality of a food 
or the fill of its container. 
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“ . . . Tliese subslantive regulations fall Into tlie two main categories, legis- 

lative regulations and Interpretive regulations. One difference between tiie two 
lies in their force and effect. A brief, and correspondingly inndeqnale, statement 
is that legislative regulations prescribe what the law shall he and have tlie force 
and effect of law, while tuteriiretive regulations merely constime the terms of a 
statute and do net have the force and effect of law unless ‘ratiiiod’ suhsetiuently by 
Congress. 

“AVlmther or not a substantive regulation is interpretive or legislative is to be 
determined from the statute. If the statute provides that nonconfomance to the 
regulation is to result in the imposition of legal sanctions specified by Congress, 
then the regulation is legislative. Among such sanctions are denial of right to im- 
port or export, or forfeiture of goods, criminal penalties, penalty taxes, and sus- 
pension or revocation of permits. A few of the income tax regulations are legis- 
lative and in such instances the amount of tax payable will depend on these regu- 
lations. 

‘Tn another class of situations the statute lays down a primary ruie but allows 
or requires tlie administrative officer or agency to relax it by regulations. Such 
regulations have tlie force and effect of law and are legislative for failure to come 
within tlie peivnitted tolerance, variation, or exemption may result in the imposition 
of statutory sanctions. 

"On the other hand if power to prescribe a substantive regulation is delegated by 
statute, but no sanctions are Imposed by statute for failure to conform to the regu- 
lation, then it is intcipretive. It is also interpretive if it is pre.seiibed pursuant to 
the Inherent powers of the Executive to construe the statute and not pursuant to 
a specific delegation of authority by Congress. Despite tbe numerous grants of 
authority for legislative regulations made by recent acts of Congress Inteipretive 
regulations still are probably tbe more common type of regulations promulgated by 
federal administrative officers or agencies. Some if not the majority of the regula- 
tions issued under most regulatoiy acts are InteiTretlve. Such regulations express 
the views of the administrative officer or agency as to tbe meaning or application 
of general requirements of a regulatory act, the construction that will be followed 
in administering the act. Intcipretive regulations (except where they have boon 
‘I’atifled’ by Congress) have validity in judicial proceedings only to the extent tlint 
they correctly construe the statute and tlien, strictly speaking, it is the statute and 
not the regulation to which the individual must conform, 

"Incidentally there has arisen, paidicuiarly in connection with the defining or 
standardizing of agricultural commodities, a third category. This embodies per- 
missive definitions or standards. Tor call them ‘pei'missive regulations’ would be a 
misnomer. They make no pretense of regulating, neither do they Intcipret the 
provisions of a regulatoiT- act. They set forth standards tliat are made available 
for voluntary use and ob.servance but there is no legal compulsion to use or to 
observe them.” 


FEDERAL COMMUNICATIONS COMMISSION v. POTTSVILLE 
BROADCASTING CO. 

Supreme Court of the United States, 1910. 

309 U.S. 134, CO S.Ct 437, 84 L.Ed. 056. 

Mr. Justice Frankfurter delivered the opinion of the Court. 

The court below issued a writ of mandamus against the Federal* 
Communications Commission, and, because important issues of ad- 
ministrative law are involved, we brought the case here. 308 U.S. 
535, 60 S.Ct. 107, 84 L.Ed. 451. We are called upon to ascertain and. 
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enforce the spheres of authority which Congress has given to the 
Commission and the courts, respectively, through its scheme for the 
regulation of radio broadcasting in the Communications Act of 1934, 
c. 652, 48 Stat. 1064, as amended by the Act of May 20, 1937, c. 229, 
50 Stat 189, 47 U.S.C. § 151 et seq., 47 U.S.C.A. § 151 et seq. 

Adequate appreciation of the facts presently to be summarized re- 
quires that they be set in their legislative framework. In its essenti- 
als the Communications Act of 1934 derives from the Federal Radio 
Act of 1927, c. 169, 44 Stat. 1162, as amended, 46 Stat. 844. By this 
Act Congress, in order to protect the national interest involved in the 
new and far-reaching science of broadcasting, formulated a unified and 
comprehensive regulatory system for the industry.^ The common 
factors in the administration of the various statutes by which Con- 
gress had supervised the different modes of communication led to the 
creation, in the Act of 1934, of the Communications Commission. But 
the objectives of the legislation have remained substantially unaltered 
since 1927. 

Congress moved under the spur of a widespread fear that in the ab- 
sence of governmental control the public interest might be subordi- 
nated to monopolistic domination in the broadcasting field. To avoid 
this Congress provided for a system of permits and licenses. Licenses 
were not to be granted for longer than three years. Communications 
Act of 1934, Title iii, § 307(d). No license was to be “construed to 
create any right, beyond the terms, conditions, and periods of the li- 
cense.” Ibid. § 301. In granting or withholding permits for the con- 
struction of stations, and m granting, denying, modifying or revoking 
licenses for the operation of stations, “public convenience, interest, or 
necessity’-’ was the touchstone for the exercise of the Commission’s au- 
thority. While this criterion is as concrete as the complicated factors 
for judgment in such a field of delegated authority permit, it serves as 
a supple instrument for the exercise of discretion by the expert body 
which Congress has charged to carry out its legislative policy. Ne- 
cessarily, therefore, the subordinate questions of procedure in ascer- 
taining the public interest, when the Commission’s licensing authority 
is invoked — ^the scope of the inquiry, whether applications should be 
heard contemporaneously or successively, whether parties should be 
allowed to intervene in one another’s proceedings, and similar ques- 
tions — were explicitly and by implication left to the Commission’s own 
devising, so long, of course, as it observes the basic requirements de- 
signed for the protection of private as weU as public interest. Ibid., 
Title I, § 4(j), 47 U.S.C. A. § 154 (j). Underlying the whole law is 
recognition of the rapidly fluctuating factors characteristic of the 
evolution of broadcasting and of the corresponding requirement that 


iFor tlie legislative history of the Act of 1027, see H.Ilep.No.464, S.Eep.No.772, 
69th Oong., 1st Sess. ; 67 Oong.Rec. 5473-5504, 6555-86 j 5645-47,; 12335-59 ; 124S0, 
12497-12608, 12611^18 ; 68 Oong.Rec. 255-80, 2750-51, 2869-82, 3025-39, 3117-34, 3257- 
02, 3329-36, 3569-71, 4109-55. A summary of the operation of previous regulatory- 
laws may be found in Herring and Gross. Telecommunications, pp. 239-245. 
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the administrative process possess sufficient flexibility to adjust itself 
to tliesG factors. Thus, it is highly significant that although invest- 
ment in broadcasting stations may be large, a license may not be is- 
sued for more than three years; and in deciding whether to renew the 
license, just as in deciding whether to issue it in the first place, the 
Commission must judge by the standard of "public convenience, in- 
terest, or necessity." The Communioations Act is not designed 
primarily as a new code for the adjustment of conflicting private rights 
through adjudication. Rather it expresses a desire on the part of Con- 
gress to maintain, through appropriate administrative control, a grip 
on the dynamic aspects of radio transmission.® 

Against this background the facts of the present case fall into prop- 
er perspective. In May, 1936, The Pottsville Broadcasting Company, 
respondent here, sought from the Commission a permit under § 319 
Ibid., Title iii, for the construction of a broadcasting station at Potts- 
ville, Pennsylvania. The Commission denied this application on two 
grounds: (1) that the respondent was financially disqualified; and 
(2) that the applicant did not sufficiently represent local interests in 
the community which the proposed station was to serve. From this 
denial of its application respondent appealed to the court below. That 
tribunal withheld judgment on the second ground of the Commission’s 
decision, for it did not deem this to have controlled the Commission’s 
judgment. But, finding the Commission’s conclusion regarding the re- 
spondent’s lack of financial qualification to have been based on an er- 
roneous understanding of Pennsylvania law, the Court of Appeals re- 
versed the decision and ordered the “cause . . . remanded to 

the , . . Communications Commission for reconsideration in 

accordance with the views expressed.” Pottsville Broadcasting Co. v. 
Federal Communications Commission, 69 App.D.C. 7, 98 F.2d 288. 

Following this remand, respondent petitioned the Commission to 
grant its original application. Instead of doing so, the Commission set 
for argument respondent’s application along with two idval applica- 
tions for the same facilities. The latter applications had been filed 
subsequently to that of respondent and hearings had been held on 
them by the Commission in a consolidated proceeding, but they were 
still undisposed of when the respondent’s case returned to the Com- 
mission. With three applications for the same facilities thus before it, 


* Since the beginning of regulation under the Act of 1927 comparative consid- 
erations have governed the application of standards of "public convenience, inter- 
est, or necessity” laid down by the law. “ . . . the commission desires to point 

out that the test — ‘public interest, convenience, or necessity’ — becomes a matter of 
a comparative and not nn absolute standard when applied to broadcasting stations. 
Since the number of channels is limited and the nnmher of persons desiring to 
broadcast is far greater than can he accommodated, the commission must determine 
from among the applicants before it which of them will, if licensed, best serve the 
public. In a measure, perhaps, all of them give more or loss service. Those who 
^Ive the least, however, must be sacrificed for those who give the most. The em- 
phasis must be first and foremost on the interest, the convenience, and the nec- 
essity of the listening public, and not on the interest, convenience, or necessity of 
.tie individual broadcaster, or the advertiser.” Second Annual Eeport, Federal 
Eadio Commission, 1928, pp. 1G9, 170. 
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and the facts regarding each having theretofore been explored by ap- 
propriate procedure, the Commission directed that all three be set 
down for argument before it to determine which, “on a comparative 
basis” “in the Judgment of the Commission will best serve public in- 
terest.” At this stage of the proceedings, respondents sought and ob- 
tained from the Court of Appeals the writ of mandamus now under re- 
view. That writ commanded the Commission to set aside its order 
designating respondent’s application “for hearing on a comparative 
basis” with the other two, and “to hear and reconsider the applica- 
tion” of The Pottsville Broadcasting Company “on the basis of the 
record as originally made and in accordance with the opinions” of the 
Court of Appeals in the original review (69 App.D.C. 7, 98 F.2d 288) , 
and in the mandamus proceedings. Pottsville Broadcasting Co. v. 
Federal Communications Commission, 70 App.D.C. 157, 105 F.2d 36. 

The Court of Appeals invoked against the Commission the familiar 
doctrine that a lower court is bound to respect the mandate of an ap- 
pellate tribunal and cannot reconsider questions which the mandate 
has laid at rest. See In re Sanford Fork & Tool Co., Petitioner, 160 
U.S. 247, 255, 256, 16 S.Ct. 291, 293, 40 L.Ed. 414. That proposition 
is indisputable, but it does not teU us what issues were laid at rest. 
Compare Sprague v. Ticonic Bank, 307 U.S. 161, 59 S.Ct. 777, 83 L. 
Ed. 1184. Nor is a court’s interpretation of the scope of its own man- 
date necessarily conclusive. To be sure the court that issues a man- 
date is normally the best Judge of its content, on the general tlieoiy 
that the author of a document is ordinarily the authoritative inter- 
preter of its purposes. But it is not even true that a lower court’s in- 
terpretation of its mandate is controlling here. Compare United 
States V. Morgan, 307 U.S. 183, 59 S.Ct, 795, 83 L.Ed. 1211. There- 
fore, we would not be foreclosed by the interpretation which the Court 
of Appeals gave to its mandate, even if it had been directed to a lower 
court. 

A much deeper issue, however, is here involved. This was not a 
mandate from court to court but from a court to an administrative 
agency. What is in issue is not the relationship of federal courts inter 
se — a relationship defined largely by the courts themselves — but the 
due observance by courts of the distribution of authority made by 
Congress as between its power to regulate commerce and the review- 
ing power which it has conferred upon the courts rmder Article III of 
the Constitution, U.S.C.A. A review by a federal court of the action 
of a lower court is only one phase of a single unified process. But to 
the extent that a federal court is authorized to review an adminis- 
trative act, there is superimposed upon the enforcement of legislative 
policy through administrative control a different process from that out 
of which the administrative action under review ensued. The techni- 
cal rules derived from the interrelationship of Judicial tribunals form- 
ing a hierarchical system are taken out of their environment when me- 
chanically applied to determine the extent to which Congressional 
power, exercised through a delegated agency, can be controlled within 
the limited scope of “judicial power” conferred by Congress under the 
Constitution. 
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Courts, like other organisms, represent an interplay of fonn and 
function. The history of Anglo-American courts and the more or less 
narrowly defined range of their staple business have determined the 
basic characteristics of trial procedure, the rules of evidence, and the 
general principles of appellate review. Modem administrative tribun- 
als are the outgrowth of conditions far different from those.® To a 
large degree they have been a response to the felt need of government- 
al supervision over economic enterprise — a supervision which could 
effectively be exercised neither directly through self -executing legis- 
lation nor by the judicial process. That this movement was natural 
and its extension inevitable, was a quarter century ago the opinion of 
eminent spokesmen of the law.^ Perhaps the most striking character- 
istic of this movement has been the investiture of administrative agen- 
cies with power far exceeding and different from the conventional 
judicial modes for adjusting conflicting claims — modes whereby in- 
terested litigants define the scope of the inquiry and determine the 
data on which the judicial judgment is ultimately based. Adminis- 
trative agencies have power themselves to initiate inquiry, or, when 
their authority is invoked, to control the range of investigation in as- 
certaining what is to satisfy the requirements of the public interest 
in relation to the needs of vast regions and sometimes the whole na- 
tion in the enjoyment of facilities for transportation, communication 
and other essential public services.® These differences in origin and 
function preclude wholesale transplantation of the rules of procedure, 
trial and review which have evolved from the history and experience 
of courts. Thus, this Court has recognized that bodies like the Inter- 
state Commerce Commission, into whose mould Congress has cast 
more recent administrative agencies, “should not be too narrowly con- 
strained by technical rules as to the admissibility of proof,” Interstate 
Commerce Commission v, Baird, 194 U.S. 25, 44, 24 S.Ct. 563, 568, 569, 
48 L.Ed. 860, should be free to fashion their own rules of procedure 
and to pursue methods of inquiry capable of permitting them to dis- 
charge their multitudinous duties.® Compare New England Divisions 


3 See Maitland, The Constitutional History of England, pp. 415-18; Landis, The 
Administrative Process, passim. 

4 See, for instance, the address of Elihu Boot as President of the American Bar 
Assooiation:_ “There is one special field of law development which has manifestly 
become inevitable. We are entering upon the creation of a body of administiative 
law quite different in its machinery, its remedies, and its necessary safeguards from 
the old metliods of regulation by .specific statutes enforced by the courts. 

The.' e will he no withdrawal from these expenmenhs. . . . We shall go on'' we 
shall e.xpand them, whether we approve theoretically or not, hoeause such agencies 
furnish protection to rights and obstacles to wrong doing which under our new 
social and industrial conditions cannot be practically accomplished by the old and 
simple procedure of legislatures and courts as in the last generation.” 41 A.B.A.Eep. 
SSG, 3G8-69. ' * ‘ 

5 See United States v. Lowden, 308 U.S. 235. 60 S.Ct. 248, S4 L.Ed. 208, decided 
December 4, 1939: Herring, Public Administration and the Public Interest, passim. 

B The Communications Commission’s Buies of Practice, Rule 106.4, provided that 
“the Commission will, so far as practicable, endeavor to fix the .same date 
for hearing on all applications which . . . present conflicting claims 

excepting, however, applications filed after any such application has been designated 
for hearing.” Kespoudent contends, and the court below seemed to believe that 
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Case, 261 U.S. 184, 43 S.Ct 270, 67 L.Ed. 605. To be sure, tlie laws 
under which these agencies operate prescribe the fundamentals of fair 
play. They require that interested parties be afforded an opportunity 
for hearing and that judgment must express a reasoned conclusion. 
But to assimilate the relation of these administrative bodies and the 
comTs to the relationship between lower and upper courts is to disre- 
gard the origin and purposes of the movement for administrative regu- 
lation and at the same time to disregard the traditional scope, how- 
ever far-reaching, of the judicial process. Unless these vital differ- 
entiations between the functions of judicial and administrative trib- 
unals are observed, courts will stray outside their province and read 
the laws of Congress through the distorting lenses of inapplicable legal 
doctrine. 

Under the Radio Act of 1927 as originally passed, the Court of Ap- 
peals was authorized in reviewing action of the Radio Commission to 
“alter or revise the decision appealed from and enter such judgment 
as to it may seem just.” § 16 of the Radio Act of 1927, 44 Stat. 1169. 
Thereby the Court of Appeals was constituted “a superior and revising 
agency in the -same field” as that in which the Radio Commission 
acted. Federal Radio Comm. v. General Electric Co., 281 U.S. 464, 
467, 50 S.Ct, 389, 390, 74 L.Ed. 969. Since the power thus given was 
administrative rather than judicial, the appellate jurisdiction of this 
Court could not be invoked. Federal Radio Comm. v. General Elec- 
tric Co., supra. To lay the basis for review here. Congress amended § 
16 so as to terminate the administrative oversight of the Court of Ap- 
peals. c. 788, 46 Stat. 844. In “sharp contrast with the previous grant 
of authority” the comt was restricted to a purely judicial review. 
“Whether the commission applies the legislative standards validly set 
up, whether it acts within the authority conferred or goes beyond it, 
whether its proceedings satisfy the pertinent demands of due process, 
whether, in short, there is compliance with the legal requirements 
which fix the province of the commission and govern its action, are 
appropriate questions for judicial decision.” Federal Radio Comm’n 
V. Nelson Bros. Co., 289 U.S. 266, 276, 53 S.Ct. 627, 632, 77 L.Ed. 1166, 
89 A.L,R. 406. 

On review the court may thus correct errors of law and on remand 
the Commission is bound to act upon the correction. Federal Power 
Comm’n V. Pacific Co., 307 U.S. 156, 59 S.Ct. 766, 83 L.Ed. 1180. But 
an administrative determination in which is imbedded a legal question 
open to judicial review does not impliedly foreclose the administrative 
agency, after its error has been corrected, from enforcing the legis- 
lative policy committed to its charge. Cf. Ford Motor Co. v. Labor 
Board, 305 U.S. 364, 59 S.a. 301, 83 L.Ed. 221. 


this rule hound the Commission to give respondent a non-comparative consideration 
because its application had been set down for hearing before the later and rival ap- 
plications were hied. The Commission interprets this rule simply as governing the 
order in which applications shall be heard, and not touching upon the order in 
which they shall be acted upon or the manner In which they shall be considered. 
That interpietation is binding upon the courts. American Tel. & Tel. Co. v. United 
States, 290 U.S. 232, 57 S.Ct. 170, 81 U.Ed. 142. 

Ebad & MacDonald TJ.O.B.Leo. — 39 
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The Coinmission’s responsibility at all times is to measure applica- 
tions by the standard of “public convenience, interest, or necessity.” 
The Commission originally found I'espondent’s application inconsistent 
with the public interest because of an erroneous view regarding the 
law of Pennsylvania. The Court of Appeals laid bare that eiTor, and, 
in compelling obedience to its correction, exhausted the only power 
which Congress gave it. At this point the Commission was again 
charged with the duty of judging the application in the light of “pub- 
lic convenience, interest, or necessity.” The fact that in its first dis- 
position the Commission had committed a legal error did not create 
rights of priority in the respondent, as against the later applicants, 
which it would not have otherwise possessed. Only Congress could 
confer such a priority. It has not done so. The Court of Appeals 
cannot write the principle of priority into the statute as an indirect 
result of its power to scrutinize legal errors in the first of an allow- 
able series of administrative actions. Such an implication from the 
curtailed review allowed by the Communications Act is at war with 
the basic policy underlying the statute. It would mean that for prac- 
tical purposes the contingencies of judicial review and of litigation, 
rather than the public interest, would be decisive factors in determm- 
ing which of several pending applications was to be granted. 

It is, however, urged upon us that if all matters of administrative 
discretion remain open for determination on remand after reversal, 
a succession of single determinations upon single legal issues is pos- 
sible with resulting delay and hardship to the applicant. It is always 
easy to conjure up extreme and evai oppressive possibilities in the ex- 
ertion of authority. But courts are not charged with general guard- 
ianship against all potential mischief in the complicated tasks of gov- 
ernment. The present case makes timely the reminder that “legis- 
latures are ultimate guardians of the liberties and welfare of the peo- 
ple in quite as great a degree as the courts.” Missouri, Kansas & Tex- 
as Ry, Co. v. May, 194 U.S. 26T, 270, 24 S.Ct. 638, 639, 48 L.Ed. 971. 
Congress which creates and sustains these agencies must be trusted 
to correct whatever defects experience may reveal. Interference by 
the courts is not conducive to the development of habits of responsi- 
bility in administrative agencies. Anglo-American courts as we now 
know them are themselves in no small measure the product of a his- 
toric process. 

The judgment is reversed, with directions to dissolve the writ of 
mandamus and to dismiss respondent’s petition. 

Reversed. 


Bead & MacDonald U.C.B.Lkq. 
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SECTION 13. LICENSING AND INSPECTION 

GEORGE A. WARP, LICENSING AS A DEVICE FOR 
FEDERAL REGULATION 

16 Tulane L.Hev. 111-113, 118-119 (1941).* 

It has been said that a license, in its broad sense, is "a permit or 
privilege granted by competent authority to do that which by law 
would otherwise be unlawful.” Licensing, in turn, might be defined 
as “the administrative lifting of a legislative prohibition.” The leg- 
islature prohibits in order to make its regulations effective. It denies 
the right to do a particular thing but permits individual exceptions 
to be made by an administrative act. The exception constitutes the 
license and represents an official permit to engage in certain activi- 
ties otherwise forbidden. In other words, licensing means that citi- 
zens stand before their government, one saying, “I wish to operate 
a securities exchange,” another saying, “I desire to set up a radio 
station,” and still another saying, “I want to be an aeroplane pilot.” 
To each of these people and to others the government replies; “What 
you propose to do is of such public importance that it must be reg- 
ulated in the interests of the common good. If you cannot or will 
not meet the standards which we prescribe, you may not go ahead 
with your plans." 

The licensing device has been employed effectively in the field of 
federal administration only during recent years. Perhaps this is due 
somewhat to the fact that the licensing power has been associated 
customarily with some phase of the police power. The police power, 
of course, has been considered as one of the reserved powers of the 
states. Until the concept of a federal police power developed, few 
people thought of using licensing as a federal device. At any rate, 
the effective use of licensing as an instrument for law enforcement 
in this country is very largely a development of the twentieth cen- 
tury. Prior to 1900 examples of federal licensing were almost non- 
existent. One instance, however, occurred in 1789, when the first 
Congress made provision for the licensing of ships and seamen. In- 
deed, practically all of the nineteenth century licenses involved the 
subject of navigation. Finally, in 1902, more than a century after 
the first licensing act was passed, licenses were required for the prep- 
aration of viruses and toxins when these were to be moved in inter- 
state commerce. Ten years later licenses were required for the im- 
portation of nursery stock. The first of the great federal licensing 
acts, however, was the Warehouses Act of 1916. It was followed in 
rapid succession by other important acts: the Federal Water Power 
Act of 1920, the Packers and Stockyards Act of 1921, the Grain Fu- 
tures Act of 1922, the Radio Licensing Act of 1927, the National In- 
dustrial Recovery Act of 1933, the Agricultural Adjustment Act of 


‘ [Footnotea are omitted. Ed.] 
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1933, and the Securities Act of 1933. Thus the newness of licensing 
as a means of federal control is readily apparent. . 

The terminology of the various license laws varies considerably. 
The typical law, however, sets forth (1) the conditions under which 
a license becomes necessary; (2) the requirements which must be 
met by applicants; (3) the fees charged; (4) the duties imposed 
upon the licensees; (5) the agency authorized to issue such licenses; 
(6) the powers enjoyed by this agency; (7) the procedure in re- 
voking licenses; (8) the grounds which constitute cause for revoca- 
tion; and (9) the penalties for violations. Of course, most federal 
license laws state these matters in very general terms, leaving broad 
rule-making powers in the hands of the licensing agent or agency. 

CHESTER LLOYD JONES, STATUTE LAW MAKING 
IN THE UNITED STATES 

Boston; 1923. The P. W. Faxon Co. 281-2S8.* 

. . . There are several classes of cases to which this means of 

law enforcement is peculiarly adaptable. 

Business Licenses 

Most important are the licenses on businesses which from their 
nature involve possibilities of unnecessary danger to the public. The 
chief instance of regulation in this case involves the perennial prob- 
lem of the regulation of the sale of liquor. Some of the chief means 
of control which have been used where the policy of licensing has been 
followed are; 

(a) Granting licenses for one year only, so that the licensing au- 
thorities will have the question of compliance or non-compliance with 
the law frequently brought before them for review. 

(b) Limiting the maxirhum number of licenses by the population 
of the city, ward or other civil division, as one to 1,000 population. 

(c) Prohibiting granting of licenses within certain distances of 
public parks, churches or schoolhouses. 

(d) Requiring any person holding a license to sell liquor to be 
drunk on the premises to hold also a license as innholder or victualer. 
A provision of this sort used in Massachusetts and in Pennsylvania 
gave general satisfaction. It was argued that it helped eliminate dis- 
orderly bars. In New York, under the famous Raines law, the li- 
censes issued produced an exactly opposite effect. The hotels oper- 
ating under such licenses often became disorderly houses. 

(e) Making courts the licensing authority. This was done on the 
theory that the long term of the judges would make them independent 
of the political influence of the liquor interests. It was doubtless true 
that this would be a better plan than the alternative of putting 


' [Footnotes are omitted. Fd.l 
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license -granting into the hands of the mayor or aldermen of cities; 
but it did not destroy the political influence of liquor and it put an 
unwelcome burden on the courts. Especially in large cities licenses 
are very valuable and when large numbers are to be issued it is not 
to be expected that the courts in their actions as to them will be as 
free from suspicion of accepting bribes as in their ordinary judicial 
duties. It is more important to protect the judge in his reputation 
for honesty than to insure fair licensing. 

(f) Creating special commissions for licensing. These provisions 
have been of varying value. In some cities, especially when their 
members retire at different limes and are appointed for long terms, 
they have been a decided success. Elsewhere they have, because 
of these very characteristics, forced the liquor interests to take an 
active part in politics all the time to insure that the commissioners 
shall not be “unfriendly.” In the average case every licensing board 
becomes a powerful factor in local politics. 

The Ohio constitution of 1851 forbade licenses and forced the state 
to the plan by which, under the law now in force, a flat charge of 
one thousand dollars per annum is demanded from anyone wishing 
to take up the business of the sale of liquor. Since it removes the dis- 
cretionary element it has been claimed that this plan removes the 
liquor influence from politics to a greater extent than under the 
usual license scheme. 

(g) Giving to the licensing authority the power to revoke the li- 
cense at any time when judged necessary to protect the public 
interests. 

(h) Providing that licenses shall be forfeited for infraction of law. 

(i) Providing that no new license should be issued to a person for 
a term of years after forfeiture of a previous license. 

(j) Making special regulations for the bonds of licensees. Abuses 
arise when wholesale dealers get control of retailers by signing bonds 
for them. Legislation has been passed to prevent this by forbidding 
any person to sign more than one bond (Iowa) or requiring that 
bondsmen shall not be engaged in the manufacture of spirituous or 
malt liquors (Pennsylvania) . Office-holders might well be forbidden 
to be on bonds. 

(k) Requiring consent of the owner of the building where liquor is 
to be sold before license will issue or the consent of all owners within 
a certain number of feet of the saloon. 

(Z) Placing restrictions on the way in which the business can be 
carried on, as by forbidding that musical instruments may be played 
on the premises, or providing that saloons shall not be run in con- 
nection with dance halls, bowling alleys, concert halls, theatres, box- 
ing or •wrestling exhibitions. 

(m) Forbidding objectionable pictures, or the use of dice, cards, 
screens or partitions. 
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(n) Forbidding the employment of women as bartenders, waitress- 
es or singers. 

(o) Prohibiting druggists to sell liquors except on a physician’s 
prescription. 

(p) Creating a special state constabulary for the enforcement of 
the rules to be observed by the licensees. 

The regulation of various callings alleged to be in a peculiar rela- 
tion to the public began in England at least as early as 1547. Almost 
from the first the device has been used in ways which show that the 
protection of the public was only the secondary object. Besides the 
regulation of the liquor traffic, where the public interest was clear, 
licenses were frequently demanded for many sorts of livelihoods, al- 
leged to involve danger. Steeplejacks, chimney sweeps, and the like 
were early required to have licenses. Present-day legislation, under 
the same excuse, tends to increase the number of cases regulated. 
The requirement of licenses to practice as a physician or dentist or 
pharmacist, or to run engines, is evidently justifiable on the ground 
of the protection of the public, no matter how great may be the inci- 
dental advantage reaped by those licensed through the exclusion of 
unqualified competitors. Licensing of hackmen and ferrymen and the 
regulation of their charges is also justified because of public policy. 
But much of the licensing authorized by our present legislation is evi- 
dently motived not by protection of the public nor even by the desire 
for public revenue, but by the supposed benefits coming to those li- 
censed by the creation of their veiled monopoly. The licensing of 
barbers, horseshoers, and similar tradesmen involving examinations 
for entry is now becoming frequent. Regulations of this character 
not infrequently have been used as a means by which the number of 
apprenticeships and the number of those in the “profession” can be 
regulated to the advantage of those already licensed. 


NATIONAL BROADCASTING CO. v. UNITED STATES 

Supreme Court of tlie United States, 1943. 

319 U.S. 100, 63 S.Ct. 097, 87 L.Ecl. 1344. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Mr. Justice Frankfurter delivered the opinion of the Court. 

In view of our dependence upon regulated private enterprise in 
discharging the far-reaching I’ole which radio plays in our society, 
a somewhat detailed exposition of the history of the present contro- 
versy and the issues which it raises is appropriate. 

These suits were brought on October 30, 1941, to enjoin the en- 
forcement of the Chain Broadcasting Regulations promulgated by 
the Federal Communications Commission on May 2, 194i, and 
amended on October 11, 1941. . . . 
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On March 18, 1938, the Commission undertook a comprehensive 
investigation to determine whether special regulations applicable to 
radio stations engaged in chain broadcasting^ were required in the 
“public interest, convenience, or necessity”. The Commission’s order 
directed that inquiry be made, inter alia, in the following specific 
matters: the number of stations licensed to or affiliated with net- 
works, and the amount of station time used or controlled by net- 
works; the contractual rights and obligations of stations under their 
agreements with networks; the scope of network agreements con- 
taining exclusive affiliation provisions and restricting the network 
from affiliating with other stations in the same area; the rights and 
obligations of stations with respect to network advertisers; the na- 
ture of the program service rendered by stations licensed to networks; 
the policies of networks with respect to character of programs, 
diversification, and accommodation to the particular requirements 
of the areas served by the affiliated stations; the extent to which 
affiliated stations exercise control over programs, advertising con- 
tracts, and related matters; the nature and extent of network pro- 
gram duplication by stations serving the same area; the extent to 
which particular networks have exclusive coverage in some areas; 
the competitive practices of stations engaged in chain broadcasting; 
the effect of chain broadcasting upon stations not licensed to or affili- 
ated with networks; practices or agreements in restraint of trade, 
or in furtherance of monopoly, in connection with chain broadcasting; 
and the scope of concentration of control over stations, locally, re- 
gionally or nationally, through contracts, common ownership, or 
other means, . 

On May 2, 1941, the Commission issued its Report on Chain Broad- 
casting, setting forth its findings and conclusions upon the matters 
explored in the investigation, together with an order adopting the 
Regulations here assailed. . . . 

. The Regulations, which the Commission characterized 
in its Report as “the expression of the general policy we will follow in 
exercising our licensing power”, are addressed in terms to station 
licensees and applicants for station licenses. They provide, in gen- 
eral, that no licenses shall be granted to stations or applicants having 
specified relationships with networks. Each Regulation is directed 
at a particular practice found by the Commission to be detrimental 
to the “public interest” . . . The Radio Act of 1927 created 

the Federal Radio Commission, composed of five members, and en- 
dowed the Commission with wide licensing and regulatory powers. 
We do not pause here to enumerate ffie scope of the Radio Act of 
1927 and of the authority entrusted to the Radio Commission, for 
the basic provisions of that Act are incorporated in the Communica- 


1 Chain hroadcasting is defined in § 3(p) of the Communications Act of 1034, 
47 U.S.C.A. § 153(p), as the “simultaneous broadcasting of an Identical program 
by two or more connected stations’’. In actual practice, programs are transmitted 
by wire, usually leased telephone lines, from their point of origination to each 
station ill the network for simultaneous broadcast over the air. 
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tions Act of 1934, 48 Stat. 1064, 47 U.S.C. § 151 et seq., 47 U.S.C.A. 
§ 151 et seq., the legislation immediately before us. As we noted 
in Federal Communications Comm. v. Potts ville Broadcasting Co., 
309 U.S. 134, 137, 60 S.Ct. 437, 438, 84 L.Ed. 656, “In its essentials 
the Communications Act of 1934 [so far as its provisions relating 
to radio are concerned] derives from the Federal Radio Act of 1927 
. . By this Act Congress, in order to protect the national 
interest involved in the new and far-reaching science of broadcasting, 
formulated a unified and comprehensive regulatory system for the 
industry. The common factors in the administration of the various 
statutes by which Congress had supervised the different modes of 
communication led to the creation, in the Act of 1934, of the Com- 
munications Commission. But the objectives of the legislation have 
remained substantially unaltered since 1927.” 

Section 1 of the Communications Act states its “purpose of reg- 
ulating interstate and foreign commerce in communication by wire 
and radio so as to make available, so far as possible, to all the people 
of the United States a rapid, efScient, Nation-wide, and world-wide 
wire and radio communication service with adequate facilities at 
reasonable charges”. Section 301 particularizes this general purpose 
with respect to radio: “It is the purpose of this Act, among other 
things, to maintain the control of the United States over aU the chan- 
nels of interstate and foreign radio transmission; and to provide 
for the use of such channels, but not the ownership thereof, by per- 
sons for limited periods of time, under licenses granted by Federal 
authority, and no such license shall be construed to create any right, 
beyond the terms, conditions, and periods of the license.” To that 
end a Commission composed of seven members was created, with 
broad licensing and regulatory powers. 

Section 303 provides: 

“Except as otherwise provided in this Act, the Commission from 
time to time, as public convenience, interest, or necessity requires, 
shall — 

“ (a) Classify radio stations; 

“(b) Prescribe the nature of the service to be rendered by each 
class of licensed stations and each station witliin any class; 

“(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to carry 
out the provisions of this Act . . . ; 

“(g) Study new uses for radio, provide for experimental uses of 
frequencies, and generally encourage the larger and more effective 
use of radio in the public interest; 

“ (i) Have authority to make special regulations applicable to radio 
stations engaged in chain broadcasting; 

“(r) Make such rules and regulations and prescribe such restric- 
tions and conditions, not inconsistent with law, as may be necessary 
to carry out the provisions of this Act . . . 
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The criterion governing the exercise of the Commission’s licensing 
power is the “public interest, convenience, or necessity”. §§ 307(a) 
(d), 309(a), 310, 312. In addition, § 307(b) directs the Commission 
that “In considering applications for licenses, and modifications and 
renewals thereof, when and insofar as there is demand for the same, 
the Commission shall make such distribution of licenses, frequencies, 
hours of operation, and of power among the several States and com- 
munities as to provide a fair, efficient, and equitable distribution of 
radio service to each of the same.” 

The Act itself establishes that the Commission’s powers are not 
limited to the engineering and technical aspects of regulation of radio 
communication. Yet we are asked to regard the Commission as a 
kind of traffic officer, policing the wave lengths to prevent stations 
from interfering with each other. But the Act does not restrict the 
Commission merely to supervision of the traffic. It puts upon the 
Commission the burden of determining the composition of that traffic. 
The facilities of radio are not large enough to accommodate all who 
wish to use them. Methods must be devised for choosing from among 
the many who apply. And since Congress itself could not do this, , 
it committed the task to the Commission. 

The Commission was, however, not left at large in performing this 
duty. The touchstone provided by Congress was the “public interest, 
convenience, or necessity”, a criterion which “is as concrete as the 
complicated factors for judgment in such a field of delegated author- 
ity permit”. Federal Communications Coram. v. Pottsville Broad- 
casting Co., 309 U.S. 134, 138, 60 S.Ct. 437, 439, 84 L.Ed. 656. “This 
criterion is not to be interpreted as setting up a standard so indefi- 
nite as to confer an unlimited power. Compai'e N. Y. Cent. Securi- 
ties Corp. V. United States, 287 U.S. 12, 24, 53 S.Ct. 45 [48], 77 L.Ed. 
138. 'The requirement is to be interpreted by its context, by the na- 
ture of radio transmission and reception, by the scope, character, 
and quality of services . . . .” Federal Radio Comm. v. Nelson 

Bros. Bond & Mortgage Co., 289 U.S. 266, 285, 53 S.Ct. 627, 636, 77 
L.Ed. 1166, 89 A.L.R. 406. 

The “public interest” to be served under the Communications Act 
is thus the interest of the listening public in “the larger and more 
effective use of radio”. § 303(g). The facilities of radio are limited 
and therefore precious; they cannot be left to wasteful use without 
detriment to the public interest. “An important element of public 
interest and convenience affecting the issue of a license is the ability 
of the licensee to render the best practicable service to the com- 
munity reached by his broadcasts.” Federal Communications Comm. 
V. Sanders Bros. Radio Station, 309 U.S. 470, 475, 642, 60 S.Ct. 693, 
697, 84 L.Ed. 869, 1037. The Commission’s licensing function can- 
not be discharged, therefore, merely by finding that there are no 
technological objections to the granting of a license. If the criterion 
of “public interest” were limited to such matters, how could the Com- 
mission choose between two applicants for the same facilities, each 
of whom is financially and technically qualified to operate a station? 
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Since the very inception of federal regulation by radio, comparative 
considerations as to the seivices to be rendered have governed the 
application of the standard of “public interest, convenience, or neces- 
sity”. See Federal Communications Comm. v. Pottsville Broadcast- 
ing Co., 309 U.S. 134, 138 n. 2, 60 S.Ct. 437, 439, 84 L.Ed. 656. 

The avowed aim of the Communications Act of 1934 was to se- 
cure the maximum benefits of radio to all the people of the United 
States. To that end Congress endowed the Communications Com- 
mission with comprehensive powers to promote and realize the vast 
potentialities of radio. Section 303(g) provides that the Commis- 
sion shall “generally encourage the larger and more effective use 
of radio in the public interest”; subsection (i) gives the Commission 
specific “authority to make special regulations applicable to radio 
stations engaged in chain broadcasting”; and subsection (r) empowers ' 
it to adopt "such rules and regulations and prescribe such restrictions ' 
and conditions, not inconsistent with law, as may be necessary to 
carry out the provisions of tliis Act”. 

These provisions, individually and in the aggregate, preclude the 
notion that the Commission is empowered to deal only with technical 
and engineering impediments to the “larger and more effective use 
of radio in the public interest”. We cannot find in the Act any such 
restriction of the Commission’s authority. . . . 

We conclude, therefore, that the Communications Act of 1934 
authorized the Commission to promulgate regulations designed to 
correct the abuses disclosed by its investigation of chain broadcast- 
ing. There remains for consideration the claim that the Commis- 
sion’s exercise of such authority was unlawful. 

The Regulations are assailed as “arbitrary and capricious”. If 
this contention means that the Regulations are unwise, that they are 
not likely to succeed in accomplishing what the Commission intended, 
we can say only that the appellants have selected the wrong forum 
for such a plea. What was said in Board of Trade v. United States, 
314 U.S, 534, 548, 62 S.Ct. 366, 372, 86 L.Ed. 432, is relevant here; 
“We certainly have neither technical competence nor legal authority 
to pronounce upon the vrisdom of the course taken by the Commis- 
sion.” Our duty is at an end when we find that the action of the 
Commission was based upon findings supported by evidence, and 
was made pursuant to authority granted by Congress. It is not for 
us to say that the “public interest" will be furthered or retarded by 
the Chain Broadcasting Regulations. The responsibility belongs to 
the Congress for the grant of valid legislative authority and to the 
Commission for its exercise. 

It would be sheer dogmatism to say that the Commission made out 
no case for its allowable discretion in formulating these Regulations. 
Its long investigation disclosed the existences of practices which it 
regarded as contrary to the “public interest”, The Commission knew 
that the wisdom of any action it took would have to be tested by ex- 
perience: “We are under no illusion that the regulations we are 
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adopting will solve all questions of public interest with respect to 
the network system of program distribution. . . . The prob- 

lems in the network field are interdependent, and the steps now taken 
may perhaps operate as a partial solution of problems not directly 
dealt with at this time. Such problems may be examined again at 
some future time after the regulations here adopted have been given 
a fair trial.” (Report, p. 88.) The problems with which the Com- 
mission attempted to deal could not be solved at once and for all 
time by rigid rules-of-thumb. The Commission therefore did not 
bind itself inflexibly to the hcensing policies expressed in the Reg- 
ulations. In each case that comes before it the Commission must 
still exerci.se an ultimate judgment whether the grant of a license 
would serve the “public interest, convenience, or necessity.” If time 
and changing circumstances reveal that the “public interest” is not 
served by application of the Regulations, it must be assumed that the 
Commission wiU act in accordance with its statutory obligations. . . 

We come. Anally, to an appeal to the First Amendment. The Reg- 
ulations, even if valid in all other respects, must fall because they 
abridge, say the appellants, their right of free speech. If that be so, 
it would follow that every person whose appMcation for a license to 
operate a station is denied by the Commission is thereby denied his 
constitutional right of free speech. Freedom of utterance is abridged 
to many who wish to use the limited facilities of radio. Unlike other 
modes of expression, radio inherently is not available to all. That is 
its unique characteristic, and that is why, unlike other modes of 
expression, it is subject to governmental relation. Because it can- 
not be used by all, some who wish to use it must be denied. But 
Congress did not authorize the Commission to choose among appli- 
cants upon the basis of their political, economic or social views, or 
upon any other capricious basis. K it did, or if the Commission by 
these Regulations proposed a choice among applicants upon some 
such basis, the issue before us would be wholly different. The ques- 
tion here is simply whether the Commission, by announcing that it 
will refuse licenses to persons who engage in specified network prac- 
tices (a basis for choice which we hold is comprehended within the 
statutory criterion of “public interest”) , is thereby denying such per- 
sons the constitutional right of free speech. The right of free speech 
does not include, however, the right to use the facilities of radio 
without a hcense. The licensing system established by Congress in 
the Communications Act of 1934 was a proper exercise of its power 
over commerce. The standard it provided for the licensing of sta- 
tions was the “public interest, convenience, or necessity”. Denial of 
a station license on that ground, if valid under the Act, is not a denial 
of free speech. 

A procedural point calls for just a word. The District Court, by 
granting the Government’s motion for summary judgment, disposed 
of the case upon the pleadings and upon the record made before 
the Commission. The court below correctly held that its inquiry 
was limited to review of the evidence before the Commission. Trial 
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de novo of the matters heard by the Commission and dealt with in^ 
its Report would have been improper. See Tagg Bros. v. United 
States, 280 U.S. 420, 50 S.Ct. 220, 74 L.Ed. 524; Acker v. United 
States, 298 U.S. 426, 56 S.Ct. 824, 80 L.Ed. 1257. 

Affirmed. 

Mr. Justice Black and Mr. Justice Rutledge took no part in the 
consideration or decision of these cases. 

[Mr. Justice Murphy, with whom Mr. Justice Roberts concun-ed, 
dissented on the ground that the Act does not in terms give the Com- 
mission power to regulate the contractual relations between the sta- 
tions and the networks, and cannot properly be construed to do so. 
Ed.] 

NOTH 

See McManus, “Federal Legislation Regulating Radio”, 20 So.Callf.Ii.Rev. 146 
<1947). 


STATE V. CANNON 

Supreme Court of Wisconsin, 1932. 206 Wis. 374, 240 N.W. 441, 

[This case appears supra, p. 357] 


BECK V. WALLANDER 
Supreme Court of New York, 1947. 71 N.Y.S.2d 237. 

Eder, Justice. Motion granted. The petitioner is a professional 
dancer and at present under engagement to perform in a cabaret in 
the Borough of Manhattan, Rules and regulations have been prom- 
ulgated by the Police Commissioner of this city governing cabarets. 
Under the definition of “employee”, as defined by regulation 1(b), the 
petitioner comes within its ambit. Under regulation 6, a cabaret em- 
ployee is required to have an “identification card” in order to have 
employment in such an establishment and the holder thereof is re- 
quired to conform to certain standards of behavior as prescribed by 
the Police Department regulations. So far as here deemed pertinent, 
regulation 6 provides: “6. Identification card. No person who 
comes in contact or is likely to come in contact with the patrons of a 
cabaret shall be employed on the premises of a cabaret for more than 
three (3) days from the date of original employment and shall not be 
reemployed unless such person has obtained a cabaret employee’s iden- 
tification card or temporary permit issued by the Police Commissioner 
in such form and manner as he may prescribe . . . .” 

The holder of an identification card or temporary permit is re- 
quired to comply with the police regulations prescribed for the proper 
regulation of cabarets, among them not to engage or participate in any 
illegal or unlawful capacity nor in any conduct offensive to public de- 
cency and is not to indulge in indecent language or conduct offensive to 
decency or propriety in any scene, sketch or act. 
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Regulation 20, which is entitled “Attire”, provides: ‘TSTo person 
shall be permitted to appear in any scene, sketch or act with breasts 
or lower part of torso uncovered or so thinly covered or draped as to 
appear uncovered.” 

The petitioner made application for an identification card and in- 
formal hearings were held and the application was denied by the re- 
spondent. The transcript of these hearings does not disclose the reason 
for the denial but the opposing affidavit of the Deputy Police Commis- 
sioner in charge of supervision and licensing of cabarets reveals that 
the conclusion was reached that petitioner’s performance offends regu- 
lation 20, in that reports made by two police officers assigned to 
watch her performance disclose that during her performance parts 
of her body were exposed, i. e., her bosom, her breasts and lower part 
of her torso. This the petitioner denies, but I shall assume, for the 
purposes of this application and the disposition thereof, and to avoid 
any issue of fact and thus dispose of the matter as a pure question of 
law, that the statements in the opposing affidavits in the mentioned 
respect are true. 

It is to be noted that there is no claim by respondent that petition- 
er’s performance was unlawful or in violation of any statute; and the 
fact is that the police officers who witnessed the performance on two 
evenings made no arrest; reasonable assumption is that they would 
have done so if any basis or justification for an arrest existed. 

Proceeding upon this premise, I am of opinion that the refusal of 
the respondent to issue to petitioner an identification card is an arbi- 
trary and unjustified act and one without authority in law. 

It is to be observed that the rules and regulations respecting the be- 
havior and conduct of a cabaret employee or permittee only come into 
effect after the employee or permittee has been granted an identifica- 
tion card: “The holder of an identification card or temporary permit 
shall” comply with the regulations. There is, seemingly, no rule or 
regulation prescribing the qualifications of an applicant for an identi- 
fication card as to the applicant’s previous behavior or conduct, repu- 
tation, character or record. It would seem that the Police Commis- 
sioner is impliedly empowered to prescribe rules and regulations in 
that regard, but so far as the record discloses none have been promul- 
gated. 

Assuming petitioners’ performance to have been in contravention of 
regulation 20, it does not by any means follow that if granted an iden- 
tification card she will continue her performance in that manner: she 
may not and there is no arbitrary right to presume that she will: she 
may and the fair inference is that she will alter or modify the same 
to conform to the requirements of the regulation. Whether or not 
she will, or has done so, obviously cannot be determined until she has 
been granted an identification card and has thereafter acted. 

Suppose she does conform after the issuance of the identification 
card? What then? Surely, in such hn event there would be no jus- 
tifiable basis for interference with her performance. On the other 
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hand, if she did not conform to the requirements of the regulation, the 
respondent could then take such action as he deemed proper within 
the proper and lawful scope of his powers. But until the anticipated 
offending event actually occurs (and it may never eventuate) the pos- 
sible happening thereof rests in the realm of pure conjecture. 

If the respondents’ denial is to prevail a cabaret employee may never 
have an opportunity to earn a livelihood for such an employee would 
never be afforded the chance to conform to the requirements of the 
regulation and such a viewpoint, as the basis for denying an identifica- 
tion card or temporary permit, is an arbitrary one and is, as I view it, 
unsustainable in law. 

It is the common. right of every person to engage in the pur- 
.suit of a lawful occupation or calling and it is a settled canon of statu- 
tory construction with respect to acts in derogation of common-law 
rights that an act which infringes upon common right is to be strictly 
construed. 1 McKinney’s New York Statutes, Section 311 and cases 
there cited. It is also a general rule of statutory construction that all 
statutes are presumed to operate prospectively and are not to receive a 
retroactive construction unless their language either expressly or by 
necessai’y implication requires that they be so construed. 1 McKin- 
ney’s Statutes, supra. Section 51 and cases there cited. 

By its very language regulation 20 is plainly prospective in opera- 
tion, not retrospective, — and if attempted to be made retrospective, 
— in the absence of any rule or regulation as to the qualifications 
which an applicant for an identification card must possess, — ^it is, to 
that extent, invalid and void. 

After due consideration and reflection I have reached the conclusion 
that petitioner is entitled to a peremptory order directing the respond- 
ent to issue to her a cabaret employee’s identification card, as prayed 
for. Settle order on one day’s notice. 


CONSOLIDATED MINES v. SECURITIES AND EXCHANGE 

COMMISSION 

Circuit Court of Appeals of the United States, 1938. 97 F.2d 704. 

Healy, Circuit Judge. The Securities and Exchange Commission, 
under authority of § 22(b) of the Securities Act of 1933, 15 U.S.C.A. 
§ 77v(b), applied to the district court to enforce compliance with a 
subpoena duces tecum directed against appellants in the course of an 
investigation ordered by the Commission. From an order directing 
obedience to the subpoena, this appeal was taken. 

The appellant Consolidated Mines of California is a California cor- 
poration, operating in Calaveras County. Appellants Wikoff and 
Tyler are respectively its president and secretary. On November 5, 
1937 the Commission, pursuant to § 20(a) of the Securities Act of 
1933, 15 U.S.C.A. § 77t(a), ordered an investigation of the facts con- 
cerning alleged violations by appellants of §§ 5 and 17(a) of the act 
15 U.S.C.A. §§ 77e, 77q(a). These latter are shown on the margin’. 
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Pursuant to § 19(b), 15 U.S.C.A. § 77s (b), officers were appointed for 
the purpose of the investigation and empowered to require the attend- 
ance of witnesses and the production of documentary evidence deemed 
relevant to the inquiry. A copy of the order is annexed to the applica- 
tion filed with the court. 

It sufficiently appears from its application and the showing made in 
support of it that the Commission was in possession of information 
affording reasonable grounds for the belief that tlie appellant corpora- 
tion and its officers, although no registration statement was in effect 
as to its securities, had for a long period been engaged in the sale of 
the corporation’s stock; further, that during the same period these 
securities were being marketed on the basis of untrue statements con- 
cerning the extent and value of ore bodies and the profits to be derived 
by the corporation from its operations. 

Prior to ordering the investigation, the Commission had received 
complaints and information tending to establish that those in charge 
of the affairs of the appellant corporation had undertaken to sell its 
stock in interstate commerce and through the use of the mails. In 
these efforts it was represented that the company possessed ore bodies 
running from $18.00 to $38.53 per ton; that the company could have 
shown a good profit on ore of an average value of $10.00 per ton, due 
to low costs of milling; that “our engineers report that we now have 
enough ore blocked out to justify the erection of the mill with assur- 
ance that we have sufficient ore for continuous operation”; that “our 
assays show that the value of the ore we have developed is much high- 
er than we had anticipated. An average of several hundred assays 
runs in the neighborhood of $35.00” ; that the company’s mill had been 
producing steadily and that its capacity was being increased. The 
Commission had information that these representations were false 
and misleading, and that in fact the company had operated at a sub- 
stantial loss from its organization to as late as September 30, 1937, the 
latest date as to which figures were made available to the Commis- 
sion’s investigators. 

Acting upon this information, the Commission issued its order to 
determine whether infractions of §§ 5 and 17 of the act had in fact 
taken place or were threatened. The officers of the Commission desig- 
nated to conduct the investigation issued subpoenas directed to the 
corporation and to appellants Wikoff and Tyler, the latter being order- 
ed to appear at the investigation to be held on November 22, 1937, and 
there produce the following: 

“1. All the engineers’ reports, together with covering letters, ex- 
hibits, supporting data and supplements in the possession of the com- 
pany, concerning the McKisson, Grand Prize and/or Mineral Lode 
Properties in Calaveras County, California. 

“2. All mining records and assay records in the possession of Con- 
solidated Mines of California, pertaining to the McKisson, Grand Prize 
and/or Mineral Lode Properties in Calaveras County, California, for 
the period from January 1, 1934, to October 1, 1937, including all 
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sampler’s boolts, assay certificates, assay records, sample maps, the 
assay and routine records of the McKisson mill, with the head assays, 
tail assays, concentrate assays, records of tonnage handled, plus the 
daily records of mill operation, smelter settlement sheets and mint re- 
turns, all reports from officers or employees at the properties, all ore 
reserve estimates including tonnage and grade calculations and maps 
relative thereto, all records of receipts and disbursements pertaining 
to any of said properties, including payroll records, material and 
equipment purchases, maintenance accounts and segregation records 
showing segregation of receipts and disbursements against develop- 
ment, mining, milling, selling or other costs; the general journal and 
general ledger of the company concerning said properties, all said rec- 
ords being for the period from January 1, 1934, to October 31, 1937.” 

The appellants failed to appear, advising the Commission’s repre- 
sentative that they would refuse to respond to the subpoena until so 
ordered by the court. The order subsequently made by the trial court 
required the production of the documentary evidence called for in the 
subpoena. 

It is urged that the application for the production order was de- 
fective in that it did not allege that any complaint or statement of 
facts respecting the claimed violation of the statute had been filed with 
the Commission, It is said that § 20(a) requires such complaint or 
statement as prerequisite to an investigation. This court, in Woolley 
V. United States, 9 Cir., 97 F.2d 258, has held otherwise. § 20(a) pro- 
vides that “whenever it shall appear to the Commission, either upon 
complaint or otherwise, that the provisions of this title [subchapter] , 
or of any rule or regulation pi'escribed under authority thereof, have 
been or are about to be violated, it may, in its discretion, either re- 
quire or permit such person to file with it a statement in writing under 
oath, or otherwise, as to all the facts and circumstances concerning 
the subject matter which it believes to be in the public interest to 
investigate, and may investigate such facts.” If the Commission is in 
possession of facts affording reasonable grounds for the belief that a 
violation of the act has occurred or is threatened, it may order an in- 
vestigation. The form of the information or its source is not material. 

The appellants do not deny that sales were made and solicited, or 
that the mails and the means and instruments of communication in 
interstate commerce were used for this purpose. They say, however, 
that the sales were made by appellant TVler of his personally owned 
stock, independently of the company. The Commission liad substan- 
tial evidence to the contrary. Letters soliciting sales or encouraging 
purchases were written on the stationery of the corporation, and in 
some instances the signers designated tiiemselves as corporate offi- 
cers. The proceeds of the securities sold were in part loaned or con- 
tributed to the corporation and were used to keep the properties in 
operation, thereby enabling more stock sales to be effected. Certainly, 
the facts in the possession of the Commission justified an investigation 
to determine whether the sales were in truth the individual trans- 
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actions of Tyler, or were made on behaK or at the behest of the cor- 
poration. 

It appears to be the view of appellants that virtually conclusive evi- 
dence of a violation of the act must be in the possession of the Com- 
mission before an investigation can be ordered. If this were so there 
would be no point in conducting an investigation. The very purpose 
of the inquiry authorized by § 20(a), 15 U.S.C.A. § 77t(a), is to in- 
vestigate the accuracy of information in the possession of the Com- 
mission tending to show a violation, and to aid the Commission in de- 
termining whether the facts justify injunction proceedings or the 
placing of the matter before the Attorney General for the institution 
of criminal prosecutions. See § 20(b), 15 U.S.C.A. § 77t(b) ; In re 
Securities and Exchange Commission, 2 Cir., 84 F.2d 316. 

It is urged that the investigation is a “fishing expedition” of the sort 
condemned in Federal Trade Commission v. American Tobacco Com- 
pany, 264 U.S. 298, 44 S.Ct. 336, 68 L.Ed. 696, 32 A.L.R. 786; also, 
that the order for the production of the documents called for is so 
harsh, sweeping and summary in its terms as to violate the rights of 
appellants under the Fourth Amendment to the constitution, U.S.C.A. 
Const.Amend. 4, citing Boyd v. United States, 116 U.S. 616, 6 S.Ct. 
524, 29 L.Ed. 746. 

We are unable to agree that the order invades the constitutional 
immunities of the appellants. The materiality of the documentary 
evidence called for is apparent. The reports of the company’s engi- 
neers as to the extent of its ore reserves, the values disclosed by as- 
says made, the records of the company relating to the economy and 
efficiency of its milltng operations and to its mining costs, and the rec- 
ords of returns from concentrates and from sales to the mint, are all 
pertinent to the subject matter of the investigation. All bear on the 
truth or falsity of the representations shown to have been made on 
behalf of the corporation in effecting sales of its securities The case 
made out by the Commission abundantly discloses the propriety of the 
order for ffie production of these records. From them it may be 
determined whether the stock-selling campaign was in fact based cm 
representations which were materially false or misleading, and wheth- 
er the corporation and its officer's had acted in bad faith. Newfield 
V. Ryan, 5 Cir., 91 F.2d 700; McMann v. Securities and Exchange 
Commission, 2 Clir., 87 F.2d 377, 109 A.L.R. 1445. Compare Smith v. 
Interstate Commerce Commission, 245 U.S. 33, 38 S.Ct. 30, 62 L.Ed. 
135; Wheeler v. United States, 226 U.S. 478, 483, 33 S.Ct. 158, 57 
L.Ed. 309; Brown v. United States, 276 U.S. 134, 48 S.Ct. 288, 72 L. 
Ed. 500. 

Investigations erf the sort here under consideration are analogous 
to those of a grand jury. In re Securities and Exchange Commission, 
supra; WooUey v. United States, supra. The scope of the inquiries of 
a grand jury, it has been said, is “not to be limited narrowly by ques- 
tions of propriety or forecasts of the probable result of the investiga- 
tion, or by doubts whether any particular individual will be found 
Read & MacDonald TJ.O.B.liEG.— 40 
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properly subject to an accusation of crime. As has been said be- 
fore, the identity of the offender, and the precise nature of the of- 
fense, if there be one, normally are developed at the conclusion of the 
grand jury’s labors, not at the beginning.” Blair v. United States, 250 
U.S. 273, 39 S.Ct. 468, 471, 63 L.Ed. 979; see, also, Norcross v. United 
States, 9 Cir., 209 F. 13. 

Afflmied. 

NOTE 

See Davis, “The Administrative Power of Investigation", 56 Yale L.J. 1111 (1947). 


WALLACE V. MAYOR OF RENO 

Supreme Court of Nevada, 1903. 

27 Nev. 71, 73 P. 528, 63 L.B.A. 337. 103 Am.St.R^. 747. 

Talbot, J. Among other things, the petitioner alleges that on the 
15th day of May, 1903, he paid for and received a license from the city 
of Reno to conduct the business of retail liquor dealer for the period of 
three months; that on or about the 3d day of last June he received 
a request from the respondents to attend a meeting on the same even- 
ing, and to give them all the information he possessed relative to an 
alleged charge that he was conducting his business in such a manner 
as to be a nuisance, or detrimental to public peace or morals; that he 
complied with this request, and stated he would do all he could to pro- 
tect his patrons; that later, and on or about the 3d day of June, he was 
served with a citation issued by the respondents, ordering him to ap- 
pear before the coimcii on the 4th day of June, and show cause why 
his license should not be revoked; that the citation did not state the 
grounds upon which it was proposed to revoke the license; that no due 
and legal proceedings or investigation were had, and no evidence rele- 
vant, competent, or material was introduced tending to prove the 
truth of the charge; that the council then adjourned until June 6th, at 
6 p. m., when, on motion, the license of petitioner was revoked, with- 
drawn, and discontinued; that during the investigation respondent 
L^e stated that he had received information relative to the charge 
at a time other than their regular open meeting, but when sworn as a 
witness on behalf of petitioner he refused to divulge the names of his 
informants. It is further asserted in the petition that respondents 
acted in excess of their jurisdiction because their proceedings were 
arbitrary, and petitioner did not have an opportunity to make a fair, 
full, legal, and complete defense to the charge; and, further, that 
they had no legal power or authority to conduct such investigation, or 
to issue citation to petitioner, or to revoke his license, unless upon a 
complaint or petition being first filed with them. 

Respondents demur to the petition on the groimd that it fails to state 
sufficient facts in different respects. 

We deem it necessary to consider only one of the objections raised, 
as that goes to the merits and is conclusive. It may be assumed from 
the allegations of the petition, and it was conceded on the argument, 

Read & MaoDonadd U.O.B.IiEQ. 
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that the city council voted unanimously in favor of revoking the li- 
cense. 

Section 20, subd. 8, of the act incorporating the city of Reno (St. 
1903, p. 189), specifies that the dly council shall have power “to fix 
and regulate a license upon, and regulate all characters of business 
conducted within the corporate limits, and to license, regulate, pro- 
hibit or prescribe the location of saloons or barrooms.” Sections 1 
and 3 of an act approved March 10, last (St. 1903, p. 81) , authorizes 
all city councils and licensing boards “to revoke, withdraw and discon- 
tinue any business license, where there is reason to believe that such 
business is a nuisance, a menace to public health or detrimental to the 
peace or morals: provided, that such revocation, withdrawal or discon- 
tinuance shall, when the action is taken on motion of, or at the in- 
stance of a member of the board, be by unanimous consent.” This 
language does not suggest any notice to the licensee, and, so far as the 
statute is concerned, it is apparent that none is necessary when the 
license is revoked on the motion of a member and by unanimous vote 
of the board, and that they may act ex parte and arbitrarily, and the 
only protection to the innocent holder of a license lies in the unanimity 
required for its revocation, and in the honesty, confidence, and effi- 
ciency of the members of the board as public officials, and the prob- 
ability that it would be restored upon a showing that it had been un- 
justly or improperly annulled. Regardless of the requirements and 
validity of the statute, it is fairer and better that notice be given as 
was done in this case. By appearing the petitioner waived notice, but, 
as he objects to the sufficiency of the citation, we prefer to treat the 
case on the merits, and as if there had been no notice or appearance. 

Section 2 of the act last mentioned provides another method of re- 
vocation, and for an investigation by the board, on the petition of a 
taxpayer, supported by 10 per cent, of the freeholders, but is also silent 
regarding notice to the licensee. 

It becomes pertinent to determine whether the petitioner has a 
vested or contract right in his license, of which he cannot be deprived 
without formal process of law by the Legislature, or the city council 
through those statutory enactments, under the fifth amendment to 
the Constitution of the United States, providing that no person shaU be 
deprived of life, liberty, or property without due process of law, or un- 
der the limitations of our state Constitution. In the latter document, 
section 2 of article 1 proclaims the fundamental truth that all political 
power is inherent in the people, that government is instituted for their 
protection, security, and benefit, and that they have the right to alter 
and reform the same whenever the public good may require. Section 
20 of article 4 prohibits the Legislature from passing local or special 
laws for the assessment and collection of taxes, and article 10 requires 
the Legislature to provide for a uniform and equal rate of assessment 
and taxation and for a just valuation of all property. As held by this 
court in Ex parte Robinson, 12 Nev. 263, 28 AmRep.'794, and Ex parte 
Cohn, 13 Nev. 427, these limitations apply to taxes, and not to licenses, 
leaving the Legislature to regulate the latter with a free hand where 
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they do not encroach and discriminate in relation to taxes as properly 
and ordinarily understood, and without other restraint except the re- 
sponsibility of the legislators to their constituents. 

Questions kindred to the main one here have been carefully consid- 
ered by a number of courts in our sister states, and by the Supreme 
Court of the United States, and the reasoning and conclusions reached 
are peculiarly applicable and convincing. 

In State v. Schmidtz, 65 Iowa 556, 22 N.W. 673, this language is 
used in the decision: “The law under which the permit was issued 
provides in express terms that if the defendant sold liquors for unlaw- 
ful purposes the permit should be revoked. He received and accepted 
the permit under such condition. He was not, therefore, deprived of 
property when the permit was revoked. Hurber v. Baugh, 43 Iowa, 
514. Therefore it cannot be said that the defendant has been deprived 
of property without due process of law.” 

We quote extensively from La Croix v. County Commissioners, 49 
Conn. 591; 

“In the case of Calder v. Kurby, 5 Gray, 597, a license to sell intoxi- 
cating liquors had been granted for a certain period. Before the peri- 
od had expired the license was annulled. It was urged upon the argu- 
ment in behalf of the plaintiff that the license was a contract and witli- 
in the protection of the Constitution of the United States. But the 
court overruled the claim. Mr. Justice Bigelow in giving the opinion 
says: ‘The whole argument of the counsel for the plaintiff is founded 
on a fallacy. A license authorizing a person to retail spirituous li- 
quors does not create any contract between him and the government. 
It bears no resemblance to an act of incorporation, by which, in con- 
sideration of the supposed benefits to the public, certain rights and 
privileges are grant^ by the Legislature to individuals, under which 
they embark their skill, enterprise, and capital. The statute regulat- 
ing licensed houses has a very different scope and purpose. The effect 
of a license is merely to permit a person to carry on the trade under 
certain regulations and to exempt him from the penalties provided 
for unlawful sales. It therefore contained none of the elements of a 
contract. The sum paid for it was merely nominal, and there was no 
agreement, either express or implied, that it should be irrevocable. 
On the contrary, it is manifest that this statute, like those authorizing 
the licensing of theatrical exhibitions and shows, sales of fireworks 
and the like, was a mere police regulation, intended to regulate trade, 
prevent injurious practices, and promote the good order and welfare 
of the community, and liable to be modified and repealed whenever, in 
the judgment of the Legislature, it failed to accomplish these ob- 
jects.’ ”... 

In Martin v. State, 23 Neb. 377, 36 N.W. 557, Reese, C. J., delivering 
the opinion of the court, says; “But it is contended that, before the 
mayor and council can legally revoke the license, notice must be given 
to the licensee, in order that he may show cause, if any exists, why 
the license should not be revoked. In support of this contention, it is 
insisted that the license is a franchise, or public right, vested in the in- 
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dividual, and for which he has paid a consideration, and therefore it 
has all the necessary elements of property, under the provision of the 
Constitution that ‘no person shall be deprived of life, liberty, or prop- 
erty, without due process of law.’ ” . . . 

In Commonwealth v. Kinsley, 133 Mass. 579, the court states: “A 
license had been duly granted to the defendant, and it had been re- 
voked by the selectmen without giving him notice of their intention to 
revoke it. The keeping of a pool table for hire is one of many things 
affecting the public morals, which the Legislature can either absolute- 
ly prohibit or can regulate, and one common form of regulation is by 
requiring a license. A licensee takes his license subject to such condi- 
tions as the Legislature sees fit to impose, and one of the statutory 
conditions of this license was that it might be revoked by the selectmen 
at their pleasure. Such a license is not a contract, and a revocation of 
it does not deprive the defendant of any property, immunity, or privi- 
lege, within the meaning of these words in the Declaration of Rights, 
art. 12. . . 

History tells us that from the early days of Egypt, Greece, and 
Rome the leading nations of the world have maintain^ restrictions up- 
on the use of wine. The common law of England regulated the sale 
of ardent spirits, and the same policy has been pursued in this coun- 
try from colonial days. Custom from time immemorial and the cases 
cited indicate that the Legislature, in the exercise of police power be- 
longing to the state, could prohibit entirely, or impose such conditions 
as it deemed best for the issuance and annulment of permits to seU in- 
toxicating liquors. They saw fit to authorize the city council to revoke 
licenses for the reasons and in the manner stated before. The one 
in question was granted to and accepted by the petitioner under these 
conditions and after their enactment. It is the rule that, where parties 
contract or act in contemplation of a statute then in force, its provi- 
sions are deemed to constitute a part of the agreement, just as though 
they had been incorporated in it. Hutchins v. Town, 118 N.C. 468, 24 
S.E. 723, 32 L.R.A. 706, citing Koonce v. Russell, 103 N.C. 179, 9 S.E. 
316; Cooley, Const.Lim. p. 265; McCless v. Meekins, 117 N.C. 34, 
23 S.E. 99; Strickland v. Pennsylvania, etc. (Pa.) 26 Atl. 431, 21 L.R, 
A. 224. 

From a general review of the authorities it appears that a license 
for the sale of liquors may be revoked before the expiration of the 
time for which it has been granted by act of the Legislature directly, 
or by the will of a majority of the voters expressed at an election, or 
by the board or mayor in their or his discretion, and with or without 
notice to the licensee, if statutory authority and conditions be pursued. 
It is apparent that the respondents acted within the letter and require- 
ments of these statutory provisions, and that they are not unconstitu- 
tional. 

The demurrer to the petition is sustained for the reasons indicated, 
and the costs of this proceeding are taxed against the petitioner. 
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NOTES 

1. The federal AdministratiTe Procedure Act 1946, § 9 (b), roads; 

“Licenses. — In any case in which application is made for a license required by law 
the agency, with due regard to the rights or privileges of all the interested parties 
or adversely affected persons and with reasonable dispatch, shall set and complete 
any proceedings required to be conducted pursuant to beetlons 7 and 8 of this Act 
or other proceedings required by law and shall make its decision. Except In ease.s 
of willfulness or those in which public health, interest, or safety requires otherwise, 
no withdrawal, suspension, revocation, or annulment of any license shall bo lawful 
unless, prior to the Institution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall have been accorded oppor- 
tunity to demonstrate or achieve compliance with all lawful requirements. In any 
case in which the licensee has, in accordance with agency rales, made timely and 
bufiicient application for a renewal or a new license, no license with reference to 
any activity of a continuing nature shall expire until such application shall have 
been fully determined by the agency.” 

Of. Note “Procedural Due Process In Occupational License Cases”, 20 Neb.L.Rev. 
24 (1941). 

2. For a detailed treatment of drafting problems peculiar to bills for licensing 
and inspection act, see Final Report of the A,B.A. Committee oii Legislative Draft- 
ing, Appendix 0, “Abstract of Statutory Pi-ecedent", 46 Rep.A.B.A. 435-443 (1921), 

3. For specific problems arising under licensing provisions see: (a) “Validity of 
statute or ordinance in relation to resale of tickets to places of amusement," 38 
A.L.R. 613 and 68 A.L.B. 1236, and N.Y. General Business Law as added by Laws 
1922, c. 690; Amended N.T, Laws 1928, c. 600, § i: Laws 1937, c. 690, Laws 1040, 
e. 614, § 1 ; (b) “Oonstitutlonality of license statute or ordinance as affected by dele- 
gation of authority as to amount of bond of licensee”, 107 A.L.R. 1606 ; (c) “Failure 
to procure occupational or business license or permit as affecting validity or en- 
forceability of contract,” 118 A.L.R, 646; and "Blue Sky Laws” 81 A.L.R, 128; 
(c) “Personal Liability of public officer for refusing to grant application for li- 
cense”, 85 A.L.R. 298; (d) “Power to exact license fees or Impose a penalty for 
benefit of private individual or corporation”, 10 A.L.R, 205. 


SEcrnoN 14. PUBLiciry 

EXAMPLES OF PUBLICITY PROVISIONS 

1. In Hanna and Turlington, “The Securities Act of 1933”, 28 Hl.L.Rev. 482 
(1033), the authors say; "The central idea in the Securities Act is to protect the 
investor by imposing upon the seller responsibility for full disclosure In advance 
of the sale. This notion of publicity as a safeguard is also basic to the British 
Oompanles’ Act of 1929 to which frequent reference was made in the debates on 
the American legislative proposals.” 

2. N.Y. Personal Property Law, § 46, as added by N.T.Laws, 1934, c. 738, | 1, 
amended by Laws, 1937, c. 700, § 1, Laws 1943, c. 588, subdivision (1): 

Wage Assignments; when valid; amount collectible thereunder 

1. No assignment of or order for the payment of any salary, wages, commiS' 
sions, or other compensation for services to be earned in the future, securing or 
telating to any indebtedness agsregating less than one thousand dollars, shaU he 
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valid for any purpose whatsoever unless; (a) such assignment w order shall bo 
contained In a sepai’ate written instrument in which all printed malter is in at 
least eight i>olnt type and whidi shall have written or printed thereon in a size 
equal to at least ten point bold type the following title: “Assignment of Wages, 
Salary, Commissions or Other Compensation for Services,” and shall have written 
or printed at the bottom thereof just above tlie place reserved for the signature 
of the assignor in a size equal to at least ten point bold type the following: “This 
is an Assignment of Wages, Salary, Commissions or Other Compensation for Serv- 
ices" ; (b) such assignment or order shall, either In Its text or in a writing perma- 
nently attached thereto, identify speciiically and describe fully the transaction to 
which it relates, said description, to include the name and address of the assignee, 
the Identity of the merchandise sold or services rendered or other basis of the 
indebtedness, the date on and place at which payments are to be made ; and on the 
back of the instrument shall be a summary of section forty-six of the personal 
property law ; (c) such assignment or order is security only for the transaction 
or series of transactions identified specifically and described therein and no otlier 
such assignment or order exists in connection with the same transaction or series 
of transactions', (d) the salary, wages, commissions, or other compensation for 
services of the assignor amounts at least to the sum of fifteen dollars per week if the 
assignor is employed in a city with a population of two hundred and fifty thousand 
or more, and at least to the sum of twelve dollar's per week if the assignor Is em- 
ployed elsewhere, and (e) the assignment or order is personally executed by tire 
iLSslgnor and a copy of the assignment or order and of any papers attached tliereto 
togetlior with a copy or copies of any papers executed by the assignor pertaining 
to the transaction or series of transactions described in the assignment or order 
are delivered to the assignor. 

3. N.Y . Stock Corporation Law, § 77 : 

§ 77. Financial statement to stockholders. Stockholders owning three per cen- 
tum of the shares of any coiporation other than a moneyed coiporatiou may make 
a written request to the treasurer or other fiscal officer tliereof for a statement of 
ils affairs, under oath, embracing a particular account of all its assets and liabilities, 
and the treasurer shall make such statement and deliver it to the person making 
the request within thirty days thereafter, and keep on file in the office of the cor- 
poration for twelve months there.ifter a copy of such statement, which shall at all 
times during business hours be exhibited, to any stocklmldor demanding an exam- 
ination thereof; but the treasurer shall not be required to deliver more than one 
such statement in any one year. The supreme court, or any justice thereof, may 
upon application, for good cause shown, extend the time for making and delivering 
such statement. For every neglect or refusal to comply with the provisions of this 
section the corporation shaU forfeit and pay to the person making such request 
the sum of fifty dollars, and the furOier sum of ten dollars for every twenty-four 
hours thereafter until such statement shall be furnished. 

4. N.Y. Correction Law, § 271, as added by N.Y.Laws 1931, c. 455; amended 
Laws 1933, c. 161, g 4 ; and sec. 272, as added by Laws 1931, c, 455, § 1. 

g 271. Board of visitors. There ^all continue to be a board of visitors of each 
[such] refoi'matory, consisting of seven members who shall be appointed by the 
governor, by and with the advice and consent of the senate. Of the members of 
the board of visitors of the reformatory at Bedford Hills, two shall be women 
and one a physician of at least ten years' practice in his profession. The fun term 
of bfflee of each visitor shall be seven years. The present members of each such 
board are hereby continued in office until the expiration of the terms for which 
they were appointed managers or visitors, unless sooner removed as herein provided. 
Bach such board of visitors shall appoint from among its members, a president and 
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a seeretai'y. Such visitors shall receive no compensation for their services, but 
shall receive their reasonable traveling and other oihcial expenses. 

§ 272. General powers and duties of boards of visitors. Boards of vi.sitors, with 
respect to the reformatories for which they are respectively appointed, sh.all have 
(he powers and duties expressly conferred or imposed on them by tlii.s artielo and 
shall be directly responsible to Ore cominissioner of correction with such other 
l)owers and duties, not inconsistent with law, as may be prescribed by i-ules of tlie 
departineut. Each board shall 

1. Subject to the rules and statutory powers of the department, take care of 
the general interest of the reformatory and see that Its de'iign is carried into effect ; 
liave general supeiwislon of the imnates with such powers as are delegated by the 
commissioner of correction ; have general supervision of the ground.s and buildings; 
and exorcise supei-vislon o^f the appointments and discharges of employees recom- 
mended by the superintendent. 

‘i. Maintain an effective inspection of the refonnatory, for which purpose the 
board, or a majority of its members, shall visit and inspect the refonnatory at least 
once each month. Each board shall make a written report to the department 
wlUiin ten days after each Inspection, such report to be signed hy each member 
making the insi>Gction. Such report shall state in detail the condilion of tlie 
reformatory and of its inmates, and such other matters pertaining to the manage- 
ment and affairs thereof as in the opinion of the hoard should be brought to the 
attention of the department and may contain recommendations as to needed im- 
provement in the reformatoiy or in its management. 

3. Keep in a book provided for that purpose a fair and full record of their 
doings, which shall be open at all times to the inspection of the commission of 
correction and its members and authorized representatives of the department. 

4. Hold regular meetings at least once each month. 

5. Enter in a book, kept at the Institution for that puipose, the date of each 
visit of each visitor. 

6. Make from time to time such reports and furnish such infoimation to the 
department as the commissioner of correction shall rcanire. 

7. Investigate, hear and ascertain the truth of all charges made against the 
.superintendent or other officer or employee of the reformatory, issue subpoenas, 
take and bear testimony in respect to such charges and make its recommendations 
thereon to the authority having the power to discharge or remove. A witness 
attending before such board shall be entitled to the same fees as a witness attend- 
ing before a court of record or a judge thereof, which shall be paid as other institu- 
tional charges. The resident officers shall admit such vlsitoi's into every part of 
the reformatory and its buildings, and exhibit to tlicm on demand all the books, 
papers, accounts and writings belonging to the refomatoi'y, or pertaining to its 
business, management, discipline or government, and furnish copies, abstracts and 
reports whenever required by them. 


THE KANSAS MILLING COMPANY v. FRANK J. RYAN 

Supreme Court of Kansas, 1940. 152 Kan. 137, 102 P.2d 970. 

Thiele, J. This is an original proceeding in mandamus brought to 
compel the secretary of state to file a certificate of amendment of 
plaintiff’s charter as a corporation and to issue a certified copy thereof 
to he recorded in the office of the register of deeds. 
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The motion for the writ alleges that plaintiff is a corporation duly 
organized under the laws of Kansas with its principal place of busi- 
ness at Wichita, and that defendant is the secretary of state of the 
state of Kansas; that plaintiff is authorized to and is engaged in the 
manufacture, sale and distribution of wheat products; that in 1939 the 
legislature of Kansas passed a new general corporation code, refer- 
ence being made to certain sections hereafter mentioned; that the 
congress of the United States passed a new food, drug and cosmetic 
act which provides that a food shall be deemed to be misbranded if 
in package form unless it bears a label containing the name and place 
of business of the manufacturer (U.S.C.A. Tit. 21, § 343 [e], and it is 
alleged that under regulations promulgated under that act a trade 
name can be used by the manufacturer if the trade name has legally 
recognized identity, and legal recognition to do business under such 
trade name has been accorded to the manufacturer; that the plaintiff 
corporation has been using the names hereafter mentioned. That 
plaintiff is known to the public and its trade in connection with the 
sale of its products by those names in connection with its business, 
and, in order to comply with the federal act mentioned, to amend its 
charter authorizing its use of the names so that they will have a le- 
gally recognized identity. That, in accordance with statutory re- 
quirements, it was voted by the stockholders to amend its articles of 
incorporation by adding a new subdivision, reading as follows: 

“That this corporation shall have the power to conduct the affairs 
and business of the corporation under the trade names of: 

Marion Milling Company, Wichita, Kan.; Marion Milling Company, 
Marion, Ohio; St. Johns MUls, St. John, Kan.; The Lassen- Jackman 
Milling Company, Wichita, Kan.; Southern Milling Company, Wichita, 
Kan.; attid Cereal Research Laboratories, 

and aU such other trade names as the board of directors may, from 
time to time, determine.” 

And thereafter on December 11, 1939, the amendment was duly 
certified as required by statute and tendered to the secretary of state 
together with a copy to be certified by him for filing with the register 
of deeds of Sedgwick county, with the requisite statutory fees; that 
the secretary of state refused to file the certificate of amendment, for 
the asserted reason the general corporation code did not contemplate 
such an amendment, and that the trade names set out in the amend- 
ment do not appear to be trade names. After making allegation that 
it had no adequate, plain and complete remedy at law, that it was en- 
titled as a matter of right to have the certificate of amendment filed 
by the secretary of state, etc., and that it would suffer irreparable 
damage if it did not obtain relief, it prayed for a writ of mandamus 
to compel the secretary of state to file the certificate of amendment 
•and to furnish it with a certified copy, etc. ... It was later 
stipulated that the secretary of state does not contend that plaintiff 
is seeking to amend its charter to permit it to use additional names 
'With fraudulent intent or to deceive persons dealing with it. 
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Plaintiff filed its motion for judgment on the pleadings on the 
ground the answer docs not state a defense to the alternative writ, 
and the cause is submitted to us on the motion. 

Plaintiff’s contention is that it has been using the suggested names 
in connection with its business in certain localities and that by reason 
thereof the names have legally recognized identity; that natural per- 
sons may lawfully transact business under trade names (Badger Lum- 
ber Co. V. Collinson, 97 Kan. 791, syl. If 3, 156 P. 724) and the corpo- 
ration may lawfully do likewise, and therefore it has the right to 
amend its articles of incorporation to so state. As a specific reason, 
it pleads the federal food, drug and cosmetic act, referred to above, 
and contends that if its trade names have legally recognized identity 
and there is legal recognition of its right to do business under those 
trade names, then its use of them may be continued with consequent 
nonviolation of the federal act. Plowever persuasive the last conten- 
tion argued may be, it is not controlling in determining whether or not 
it is entitled to the relief it seeks. That depends on the state law. 

It is apparent that plaintiff is not seeking to use the names to iden- 
tify certain containers in which its products are marketed, for if that 
were the case it could obtain ample protection by complying with G.S. 
1935, ch. 81, pertaining to registration of trademarks, names, etc. It 
is apparent that what it desires is to use different names at different 
places in a sort of series of alter egos. 

We note the contention of the defendant that the names are not 
tode names. A discussion of whether the names have the attributes 
of trade-marks, trade slogans, trade-mark names or trade names 
would lead into a field in which there is great confusion, and any con- 
clusion reached would hardly be decisive of the question befpre us. 
Discussions may be found in Hopkins on Trade-marks, etc., 4th ed., 
page 10, § 4; Nims on Unfair Competition & Trade-marks, 3d ed., 
124, ch. 5; 26 R.C.L. 828; 63 C.J. 308-322. For our purposes we shall 
consider the names as being those properly applicable to business con- 
cerns doing a milling business at the locations mentioned for such 
length of time they were generally known and recognized, and trade 
names in that sense. 

Without attempting a complete discussion, it may be said that in 
the field of corporation law generally there has been diversity of views 
concerning the right of a corporation to use an assumed or trade name 
in lieu of its legal name and its rights and liabilities where such a name 
has been used, as is indicated in 6 Fletcher’s Cyclopedia Corporations 
(Perm, ed.) , page 87 et seq. § 2442 . . . 

And a discussion of the subject will also be found in 14 C.J. 307 
et seq., 18 C.J.S. 560 et seq., 7 R.C.L. 126 et seq., and 13 Am.Jur. 268 
et seq. And see the annotation in 56 A.L.R., 450. 

We are of the opinion that whether the plaintiff is entitled to the 
relief it seeks is to be determined from our general corporation code, 
and the general policy of it as declared by or inferred from its pro- 
visions. The general corporation code has no provision expressly pro- 
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hibiting the use of trade names, and whether a corporation may do so 
is to be determined from the code generally. . . . It is true 

that generally individuals may use assumed or trade names, and that 
two or more persons may associate themselves together to conduct a 
business under such names, but it does not follow that tln-ee or more 
persons may associate to establish a corporation for the transaction 
of any business for which natural persons may associate and have the 
right to use assumed or trade names, for the reason that the right to 
incorporate is regulated and limited by the provisions of the general 
corporation code. In the case of the individual or partnership, there 
is generally unlimited liability for debt, but as to the stockholders of 
the corporation that is not true. The individual may change the name 
or title under which he does business as often as he chooses, so long 
as fraud, deceit, etc., are not involved. (See Badger Lumber Co. v. 
Collinson, supra.) Obviously, a corporation cannot do that, or if it 
can, the provisions of the code for amending its name and title are 
meaningless. If it be said that the corporation may have the right 
to use trade names without change of its corporate title, and that such 
names may be included in its articles of incorporation, either originally 
or by amendment, then the question arises as to the effect of desig- 
nation of its resident agent under section IIC, and under what name 
or names the agent is to be designated. The articles of incorporation 
or any amendment must be recorded in the ofSce of the register of 
deeds of the county where the registered office is located in this state, 
as is provided in sections 13 and 129. One of the names plaintiff seeks 
to use is “St. Johns MUls, St. John, Kansas.” That designation would 
lead to the belief the concern was in Stafford county, Kansas, but an 
inquirer would search in vain in the office of the register of deeds of 
that county to find the articles of incorporation or any amendment 
thereto or the designation of any resident agent. Under section 18, 
the articles of incorporation must state the place where its registered 
office is located and the name and address of its registered agent, as it 
is required to have by section 142. Under section 143, it is required 
that every corporation have its name, not names, conspicuously dis- 
played in large letters in its registered office, and following sections 
provide for change of location of its registered office and designation 
of its registered agent, and for the filing of certificates in the office 
of the register of deeds in the county where the new office is located. 
Certainly this does not contemplate that a corporation may be domi- 
ciled in one county and comply with the requirements of the statute 
insofar as its primary legal name and title is concerned, and then 
transact its business there and elsewhere under a series of names en- 
tirely different from its coi-porate name, and especially is this true 
where the trade name has a geographical connotation. If it be argued 
that the amendment setting forth the names will be filed in the county 
where the registered office is located, and that the public will then 
have notice, we direct our attention to the latter part of the proposed 
amendment, where after setting forth six specific trade names, the cor- 
poration is also to have power to transact business under “all such 
other trade names as the board of directors may, from time to time, 
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determine.’' If the provision for recording the articles of incorpora- 
tion or amendments means anything, it would be futile with respect 
to “such other trade names,” for no public record would disclose them. 
It may be observed, also, that if a corporation may include legally one 
or five or six trade names in its articles of incorporation, then it may 
just as legally include a score or more of them. We do not think the 
statutes contemplate or permit that such a thing be done. 

If it be assumed that a corporation may have more than one name 
in which it is legally authorized to do business by reason of the in- 
clusion of additional names in its articles of incorporation, then those 
names must, in order to comply with the provisions of section 11, 
be followed by the word “Incorporated” or the abbreviation “Inc.” and 
those included in the proposed amendment are not. 

To sum up, we are of the opinion that the general corporation code 
not having in it any permission for it so to do, a corporation may not, 
either in its articles of incorporation or by amendment thereto, obtain 
the right to conduct its business under a trade name or series of trade 
names in addition to its corporate name and title. 

The writ of mandamus is denied. 

NOTES 

1. See N.Y.Penal Law, § 440, as amouOed by N.Y.Laws 1015, c. 446; Lavvs 
1919, e. 224 ; Laws 1926, c. 202 ; Laws 1029, c. 5S ; Laws 103S, c. 42S ; Laws 1042, 
C. 805, 

2. Matrer of Binlwoll, 208 App.Dlv. 642, 53 N.Y.S.Cd 77 (1045): 

“UNTEnMyEB, J. The petitioner Russell Birdwell is a public relations counsel 

of wide reputation, wlio maintains offices both in the United States and Europe. 
In August, 1044, he tendered to the County Cleric of New York County for filing a 
ceitificate in alleged compliance with section 440 of tiie Penal Law reciting the 
transaction of business under the designation ‘Russell Birdwell and Associates’, not- 
witlistanding that the certificate revealed that no other person was associated in 
business with him. The County Clerk refused to file the certificate, but upon appli- 
c.atioa to the Special Term the certificate was directed to be filed as not in conti-a- 
vention of any provision of law. Ei-om that determination the County Clerk 
appeals. 

“Even If it be assumed that the name under which the petitioner intends to do 
business is not expressly prohibited by section 924 of Uie Penal Law nor by sec- 
tion 82 of the Partnership Law, the County Clerk should not he required under 
legal compulsion to accept a certificate which is misleading to Uie public. (Of. 
People ex rel. Blossom v. Nelson, 46 N.Y. 477 : People ex rel. Lavenpoit v. Rice, 68 
I-Iun 24. 22 N.Y.S. 631.) The certificate offered for filing, by which the petitioner 
would conduct business as ‘Russell Birdwell and Associates', although concededly 
he has no 'Associates’, would inevitably have such a tendency. The statutes which 
expressly prohibit the use of the designations 'and company’ or ‘and Co.’, do not 
imply that all other designations, no matter how misleading, are permissible. (Bar- 
ker V. Koenig, 135 App.Div. 16, 119 N.Y.S. 777.) 

“The petitioner asserts that the County Clerk has accepted for filing a certificate 
authorizing him to do business as ‘Russell Birdwell Associates’. He maintains that 
there is no substantial difference between that designation and ‘Russell Birdwell and 
Associates’ and, accordingly, that the County Clerk should not have rejected the 
certificate which is the basis of this appeal. We are inclined to agree with the peti- 



Sec. 15 


Some Preventive Devices 


637 


titmor that the dlllei'ence between these two forms of dejbignalio-n Is unsiibataiitial 
and almost imperceptible. However, tlie right to file under the designation ‘Eussell 
Birdwell Associates’ is not before us on this appeal and, therefore, need not be 
considered by us. 

“The order should be reversed, with twenty dollars costs and disbursements, and 
the application denied." 

3. Shattls Y. Watson, 295 N.T. 682, 64 N.E.2d 285 (1945): 

Appeal from an order of the Appellate Division of the Supreme Court in the 
first judicial department, entered June 1, 1945, which affirmed, by a divided court, 
two orders of the Supreme Court at Special Term (Cohalan, J.), entered in New 
York County, one denying petitionei''s motion to compel the Clerk of the County of 
New York to accept for filing under section 440 of the Penal Law two certificates 
of doing business under assumed names and tbe other adhering, upon reargument, 
to the original disposition of the motion. By the certificates tendered for filing 
petitioner sought to use the assumed names of “The Insurance Counselor" and “The 
Insurance Counselor’s Organization". The remedy in the nature of mandamus was 
denied in Qie courts below. In the Court of Appeals petitioner contended that re- 
spondent’s refusal was arbitrary and unreasonable because (1) no statute pro- 
hibited an Individual from using a trade name with the word “insurance” in it, 
(2) that the use of the two assumed names sought did not violate any provision of 
law, and (3) that the prohibition contained in section COO of the Penal Law limited 
the use of the word “insurance” only in a coiporate title and not by an Indiviclual 
and was Intended to implement the prohibition contained in section 9 of the Gen- 
eral Corporation Law applying to corporations. BeKponclont argued that he should 
not he required to accept a certificate which is misleading to the public, citing 
blatter of Birdwell, 208 App.Dlv. 042, 53 N.Y.S.2d 77. 

Order afQrraed, with costs; no opinion. 

Concur; Loughran, Cb. J., Lewis, Conway, Thacher and Dye, JJ. Desmond and 
Medalle, JJ., dissent and vote to reverse and remit the proceeding to Special Term 
with instructions to grant the mandamus order pi-ayed for, on the ground that the 
County Clerk has no discretion as to whether or not to accept for filing a certificate 
of doing business under an assumed name, where, as here, the use of tlie assumed 
name shown on the certificate does not appear to violate any law. 


SECTION 15. SOME PREVENTIVE DEVICES 

MARGARET V. LYBOLT, A PUBLIC ENEMY LAW 
FOR NEW YORK 

(A Study Prepared for the New York Law Eevlslon Commission.) 

N.Y.Leg.Doc. (1935) No. 60 (K), 7-36. 1935 Bep.Hec., 

St.Law Rev.Oomm. 593-622. 

In the last few weeks the public has been aroused by a clamorous 
press to the necessity for “putting teeth” in the New York public 
enemy law. This statute, which was enacted to permit the harass- 
ing of professional criminals who could not be convicted of any spe- 
cific offense, requires proof of an unlawful purpose on the part of the 
accused. Because it is impossible for the State to secure such proof, 
the statute has failed of its purpose, and hence the demand for its re- 
vision. Public enemy laws in other states have been more stringent, 
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but two of them have been declared unconstitutional.^ Their fate 
warns us of the necessity for proceeding cautiously in any revision of 
the New York law. 


The Vagrancy Laws 

Public enemy laws are the modern offshoots of the statutes prohib- 
iting vagrancy. Both may be justified more as preventive than as 
punitive measures. They are aimed at a course of conduct more or 
less innocent in itself because it will in all probability lead to crime.® 
Both are couched in broad and indefinite terms. In Anglo-American 
law, the vagrancy statute dates from the feudal period, when it was 
used to punish the fugitive serf.® By 1597, however, it had assumed 
its modern role of a preventive. The statute of that year, 39 Eliz. c. 
4, included in its definition of rogues and vagabonds 

all wandering persons and common laborers, able in body and 
refusing to work for the wages commonly given.'^ 

The act 5 Geo. 4, c. 83, passed in 1824, still remains on the statute 
books in England. It extended the definition of vagrancy to include 
offenses against public decency and acts which while not criminal, 
nevertheless verged on criminality. One of its broader provisions is 
as follows: 

Every suspected person or reputed thief, frequenting any 
river, canal, or navigable stream, dock, or basin, or any quay, 
wharf, or warehouse near or adjoining thereto, or any street, 
highway, or avenue leading thereto, or any place of public re- 
sort, or £iny avenue leading thereto, or any street with intent to 
commit felony . . . shall be deemed a rogue and vaga- 

bond. . . . ® . . . 

The New York Vagrancy Statute 

Before the enactment of the New York public enemy act, there 
existed in this state statutes under which many professional criminals 
might have been apprehended. Under Section 898-a of the Code of 
Criminal Procedure, a person who has been convicted as a thief, bur- 
glar, pickpocket, counterfeiter or forger and attends a gathering of 
people for an unlawful purpose is a disorderly person and may be im- 
prisoned for not more than one hundred days. Under Section 512 of 
the Code of Criminal Procedure, one who has been adjudged an habit- 
ual criminal, if found in possession of tools used for the commission 
of crime or when found under circumstances which would lead to a be- 
lief that he is intending to commit some crime, is liable to punishment 


iTHose of Illinois and Michigan. People y. Belcastro, 368 111. 144, 190 N.E. 301 
(1934) ; People v. Alterie, 358 111. 307, 190 N.E. 305 (1934) ; People y. Llcayoli, 264 
Michi. 643, 250 N.W. 620 (1933). 

i 8 R.O.L. 339 (1929) ; 66 O, I. 399 (1934) ; SO Pa.L.Rev. 565, 668 (1932). 

3 Stephen’s Hist.Orira.L. (1883) 267, 274. 

4 Id. at 272. 

B§ 4. 
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as a disorderly person if he cannot give a satisfactory account of him- 
self to the magistrate. Under Section 887(10) of the Code of Crimi- 
nal Procedure, “a person vi^ho has been more than once convicted as 
a pickpocket, thief, or burglar, and having no visible means of support, 
found loitering about steamboat landings, railroad stations, banking 
institutions, crowded thoroughfares, cars, omnibuses, hotels, or any 
public gatherings or assembly, and unable to give a satisfactory ex- 
planation of his presence” is declared a vagrant. All these sections, 
however, are too narrow to convict a person without a record, and 
require special circumstances which might not always be present or 
might be difficult to prove. 

Section 887(1) of the Code of Criminal Procedure is broader in de- 
fining as a vagrant “a person who, not having visible means to main- 
tain himself, lives without employment.” The constitutionality of this 
subdivision of the New York statute is none too clear. It would not 
be held void for indefiniteness, since the term “without visible means 
of support” is the classical phrase employed in vagrancy statutes in 
almost every state, and has so often been construed that its meaning 
is well-defined.^“ An objection that might be urged, however, is that 
it deprives the accused of due process in punishing mere idleness. It 
penalizes a state of being which the accused may, in times of unem- 
ployment, be helpless to remedy. The New York law, unlike the stat- 
utes upheld in Ex parte Strittmatter and Ex parte Karnstrom,”® 
does not require any act such as “loitering” or “wandering” to ac- 
company the state of being without visible means of support. In sus- 
taining the validity of the statute prohibiting “tramping or wandering 
from place to place” without visible means of support, the court in the 
Kamstrom case remarked that it did not penalize mere poverty and 
that one going from place to place seeking employment was not within 
its terms. If the New York statute is to be construed to mean that it 
does not include persons without visible means of support who have 
made an honest effort to procure employment, it is defective in not 
so providing. To insure its constitutionality, subdivision 1 might be 
amended to include a provision like that appearing in the statutes of 
sixteen other states to the effect that the prohibition does not extend 
to those who make an honest effort to procure employment.^^® The 

no Ex parte Taft, 284 Mo. 531, 225 S.W. 457 (1920). 

11'? 58 Tex.0r.R. 166, 124 S.W. 906, 137 Am.St.Eep. 937, 21 Ann Gas. 477 (1910). 

11*297 Mo. 384, 249 S.W. 595 (1923). In ex parte Hudgins, 86 W.Va. 626, 103 S.E. 
327, 9 A.L.E. 1361 (1920), the court held unconstitutional a statute providing that 
every able-bodied male between sixteen and sixty except students who should fall to 
work at least thirty-six hours a week, should be held a vagrant. Contra, on giound 
that it was war measure, State v. McClure, 7 Boyce 265, 105 A. 712 (r)el.l919). 

WAriz.Oode tstmekmeyer, 1928) | 4868; Avk.Dig.Stat. (Crawford and Moses, 
,1821) e. JS, §.2801; .dal. Penal Code (Decring, 1931) pt. 1, tit. 15, c. 2, § 647; 
Hawaii Rev.Baws (192S) c. 288, § 4492; Idaho Code Ann. (1932) c. 46, § 17-4601; 
Ind.Aiin.Stat. (Burns, 1938) c. 46, § 10-4602; Kan.Rev.Stat.Ann. (1923) c. 21, § 21- 
2409 ; Mont.Rev.Code (Choate, 1921) c. 54, § 11521 ; Nev.Gomp.Laws (Hlllyer, 1929) 
c. 18, § 10302; Ohio Gen. Code (Page, 1926) c. 20, § 13409; Okl.Stat. (Harlow, 1931) 
e. 15, § 2581 ; Ore.Code Ann. (1930) § 14-720 ; Pa.Stat.Ann. (Purclon, 1930) tit. 18, § 
2031; Utah Rev.Laws Ann. (1933) c. 58, § 103-58-1; Va.Code Ann. (1030) c. Ill, § 
2808; Wash.Rev.Stat.Ann. (Rem. 1932) c. 10, § 2688. ' 
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California statute might well be used as a model since it could not 
easily be attacked as unconstitutional for indefiniteness. It reads as 
follows: 

Every person without visible means of living who has the 
physical ability to work, and who does not seek employment, 
nor labor when employment is offered him, is a vagrant.^® 

Prosecution under Subdivision 1 of the vagrancy statute should 
prove as effective in curbing organized crime as a statute penalizing 
consorting. A defendant convicted under this section may receive a 
sentence of six months as in the case of conviction under Section 
722.^®’- Trial for vagrancy is summary.^® As an objection to the 
enforceability of Subdivision 1, however, it has been contended that 
magistrates of New York City refuse to convict under it if the de- 
fendant is in the possession of money when arrested. Authority on 
the possession of fiinds as a defense to a charge of vagrancy is meager, 
but it would seem that tlie requirement of visible means of mainte- 
nance refers to a source of income over a period of time. A dictum 
to the effect that possession of money is not a good defense in a pros- 
ecution for vagrancy is contained in the concurring opinion of People 
v. Cramer.^®® In support of this contention is an article in Justice of 
the Peace, where it is said of the defendant, 

It then becomes less a question of how many coppers he has 
upon him than of what is his mode of life, whether he works, 
lives on his friends, enjoys a private income or is unable to say 
how he lives.i®* 

While possession of money should not be a defense, it is possible that 
prosecution of professional criminals under the vagrancy statute might 
be defeated by incorrect rulings. To eliminate this possibility, a pro- 
vision that possession of funds is not a defense might be inserted in 
Section 887 of the Code of Criminal Procedure. Should this amend- 
ment be made, it would seem that all the undesirables included in the 
terms of Section 722(11) might be apprehended under this subsection 
of the vagrancy statute. Only those criminals who could prove a law- 
ful means of support would have a valid defense, but those same de- 
fendants would in all probability have sufficient means to forfeit bail 
and avoid conviction imder Section 722- 

If a new public enemy law is adopted, it will take the form either 
of a vagrancy statute or of a statute prohibiting consorting. Of the 
two, the former is preferable. Its constitutionality is less doubtful 
than that of a statute penalizing mere association, and if well drafted, 


ISO Cal. Penal Code (Deering, 1931) Pt 1, tit. 15, C, 2, § 617. 
isi Code Ci'im.Pi’oc. § 892. 

asa People r. Harding, 116 Misc. 29S, 189 N.T.S. 657 (1921). C.Orim.Proc., § 703 
refers only to crimes and misdemeanors created by tire Penal La-w. People v. Van 
Houton, 13 Misc. 603, 35 N.Y.S. 186, aff’d 91 Hun 638 (1895). 

18S 1S9 Misc. 645, 247 N.Y.S. 821 (1030). Bee Brandi v. State, 73 Tes.Or.H 471, 
165 S.W. 605 (1914). 

18* 95 Justice ol the Peace 540 (1931), 
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it should prove equally enforceable. Statutes aimed at consorting are 
rare in the United States and those enacted have been held invalid. 
The vagrancy statute, on the other hand, has in its favor the farce 
of tradition and the respectability of long use. 

Is a Public Enemy Act Desirable? 

Before amending Section 722 of the Penal Law or prosecuting pro- 
fessional criminals under the vagrancy law, it should seriously be con- 
sidered whether any such step is wise or necessary. In general the 
press is in favor of strengthening Section 722 (11) The New York 
Herald Tribune, however, has expressed its disapproval of the biU 
making consorting prima facie evidence of unlawful purpose. The 
concluding paragraph of an editorial appearing in that paper on Feb- 
ruary 9, 1935, after a roundup of criminals by the New York City po- 
lice reads as follows: 

. The Brownell bill would now eliminate the safeguard as 
to unlawful purpose. One cannot help regarding this with mistrust. 
It is true that prohibition is now past; it is true that the present ad- 
ministration of the Police Department has earned great public confi- 
dence, and it is still true that the immunity of our prominent criminals 
is a chief scandal of the times. But dropping the safeguard opens such 
patent opportunities to police corruption and tyrrany under an incom- 
petent administration that one must pause; while this very “round- 
up” is itself a pretty bad advertisement of the rough-and-ready chai'- 
acter of police justice. It is not easy to believe that all 646 ought to 
be given six-month sentences, and it is harder to believe that the police 
can always discriminate properly. Nor can one welcome what is, at 
best, only a palliative for deep-seated diseases of our penal system 
which the public and the lawmakers between them are still too lazy 
to face. 

Both the vagrancy law and Section 722 (11) in its present form, may 
find ample justification in the fact that they tend to prevent crime. 
That has always been the defense of the vagrancy statutes, and that 
defense can be applied as forcibly to statutes prohibiting consorting 
for unlawful purpose. The crime menace would be reduced inesti- 
mably both in amount and violence if the professional criminal were 
forced to play a lone hand. Nevertheless it is undeniable that the im- 
mediate object of the public enemy laws is not prevention of future 
crime but punishment for past. Ihey are used as a cheap substitute 
for prosecution of more specific offenses. As such, they are a reflec- 
tion on our criminal procedure. They are comparable to the federal 
income tax statute when used as a weapon against some of our noto- 
rious gangsters. They tend to make the law the object of derision. It 
is somewhat absurd to sentence a defendant to six months for va- 
grancy or disorderly conduct when he is unpunished for extortion, 
robbery or homicide. Prosecution for the specific crime of which the 


135 N. Y. World Telegram, Jaii. 16, 1935. 
Head & IIaoDowadd U.O.B.Leg. — il 



G42 


Making Laws Effective 


Ch. 4 


defendant is guilty is always more effective than reliance on a statute 
which penalizes the accused for what he is, rather than for what he 
has done. 


STATE OF MINNESOTA ex rel. PEARSON v. PROBATE COURT 

Supreme Court of the United States, 10-10. 

309 U.S. 270, 60 S.Ct 623, 84 L.Ed. 744, 126 A.U.R. 530. 

Mr. Chief Justice Hughes delivered the opinion of the Court. 

Appellant, Charles Edwin Pearson, petitioned the Supreme Court 
of Minnesota for a writ of prohibition commanding the Probate Court 
of Ramsey County, and its Judge, to desist from proceeding against 
him as a “psychopathic personality” under Chapter 369 of the Laws 
of Minnesota of 1939. A proceeding under the statute had been 
brought in the Probate Court for the commitment of appellant and an 
order for his production and examination had been issued. 

Appellant contended that the statute violated the due process and 
equal protection clauses of the Fourteenth Amendment of the Federal 
Constitution, U.S.C.A. After hearing upon an alternative writ, the 
Supreme Court overruled these contentions and quashed the writ. 
205 Minn. 545, 287 N.W. 297. The case comes here on appeal. Jud. 
Code Sec. 237(a), 28 U.S.C. § 344(a), 28 U.S.C.A. § 344(a). 

The statute, in Section 1, defines the term “psychopathic personali- 
ty” as meaning “the existence in any person of such conditions of 
emotional instability, or impulsiveness of behavior, or lack of cus- 
tomary standards of good judgment, or failure to appreciate the con- 
sequences of Ills acts, or a combination of any such conditions, as to 
render such person irresponsible for his conduct with respect to sexu- 
al matters and thereby dangerous to other persons”. 

Section 2 provides that, except as otherwise therein or thereafter 
provided, the laws relating to insane persons, or those alleged to be 
insane, shall apply with like force to persons having, or alleged to have, 
a psychopathic personality. There is a proviso that before proceed- 
ings are instituted the facts shall first be submitted to the county at- 
torney who if he is satisfied that good cause exists shall prepare a pe- 
tition to be executed by a person having knowledge of the facts and 
shall file it with the judge of the probate court of the county in which 
the “patient” has his “settlement or is present”. The probate judge 
shall set the matter down for hearing and for examination of the “pa- 
tient”. The judge may exclude the general public from attendance. 
The “patient” may be represented by counsel and the court may ap- 
point counsel for him if he is financially unable to obtain such assist- 
ance. The “patient” is entitled to compulsory process for the attend- 
ance of witnesses in his behalf. The court must appoint two duly li- 
censed doctors of medicine to assist in the examination. The proceed- 
ings are to be reduced to -writing and made parts of the court’s rec- 
ords. From a finding of the existence of psychopathic personality, the 
“patient” may appeal to the district court. 

ilEAD & MACDONAiD U.O.B.t/Ha. 
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Alter setting forth the general principles which governed its de- 
termination, the state court construed the statute in these words [205 
Minn. 545, 287 N.W. 297, 302]; “Applying these principles to the 
case before us, it can reasonably be said that the language of Section 1 
of the act is intended to include those persons who, by a habitual 
course of misconduct in sexual matters, have evidenced an utter lack 
of power to control their sexual impulses and who, as a result, are like- 
ly to attack or otherwise inflict injury, loss, pain or other evil on the 
objects of their uncontrolled and uncontrollable desire. It would not 
be reasonable to apply the provisions of the statute to every person 
guilty of sexual misconduct nor even to persons having strong sexual 
propensities. Such a definition would not only make the act imprac- 
ticable of enforcement and, perhaps, unconstitutional in its applica- 
tion, but would also be an unwarranted departure from the accepted 
meaning of the words defined”. 

This construction is binding upon us. Any contention that the con- 
struction is contrary to the terms of the Act is unavailing here. For 
the purpose of deciding the constitutionai questions appellant raises 
we must take the statute as though it read precisely as the highest 
court of the Slate has interpreted it. Supreme Lodge Knights of 
Pythias v. Meyer, 265 U.S. 30, 32, 44 S.Ct. 432, 68 L.Ed. 885; Guar- 
anty Trust Company v. Blodgett, 287 U.S. 509, 513, 53 S.Ct. 244, 245, 

77 L.Ed. 463; Hicklin v. Coney, 290 U.S. 169, 172, 54 S.Ct. 142, 144, 

78 L.Ed. 247; Georgia Railway & Electric Co. v. Decatur, 295 U.S. 165, 
170, 55 S.Ct. 701, 703, 79 L.Ed. 1365. Moreover, as it was the mani- 
fest purpose of the court to determine definitely the meaning of the 
Act, we accept the view presented by the Attorney General of the 
State at this bar, that the court used the word “include” as defining 
the entire class of persons to whom the statute applies and not as de- 
scribing paerely a portion of a larger class. In advance of a decision 
by the state court applying the statute to persons outside that defini- 
tion, we should not adopt a construction of the provision which might 
render it of doubtful validity. Stephenson v. Binford, 287 U.S. 251, 
277, 53 S.Ct. 181, 189, 77 L.Ed. 288, 87 A.L.R. 721. 

This construction of the statute destroys the contention that it is too 
vague and indefinite to constitute valid legislation. There must be 
proof of a “habitual course of misconduct in sexual matters” on the 
part of the persons against whom a proceeding under the statute is di- 
rected, which has shown “an utter lack of power to control their sexu- 
al impulses”, and hence that they “ai’e likely to attack or otherwise 
inflict injury, loss, pain or other evil on the objects of their uncon- 
trolled and uncontrollable desire”. These underlying conditions, call- • 
ing for evidence of past conduct pointing to probable consequences, 
are as susceptible of proof as many of the criteria constantly applied 
in prosecutions for crime. Nash v. United States, 229 U.S. 373, 377, 
33 S.Ct. 780, 781, 57 L.Ed. 1232; Fox v. Washington, 236 U.S. 273, 
277, 278, 35 S.Ct. 383, 384, 59 L.Ed. 573; Omaechevarria v. Idaho, 246 
U.S. 343, 348, 38 S.Ct. 323, 325, 62 L.Ed. 763; United States v. Wurz- 
bach, 280 U.S. 396, 399, 50 S.a. 167, 168, 74 L.Ed. 508, Appellant’s 
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criticisms axe drawn from his interpretation of the statute and find no 
warrant in the statute as the state court has construed it. 

Equally unavailing is the contention that the statute denies ap- 
pellant the equal protection of the laws. The argument proceeds on 
the view that the statute has selected a group which is a part of a larg- 
er class. The question, however, is whether the legislature could con- 
stitutionally make a class of the group it did select. That is, whether 
there is any rational basis for such a selection. We see no reason for 
doubt upon this point. Whether the legislature could have gone far- 
ther is not the question. The class it did select is identified by the state 
court in terms which clearly show that the persons within that class 
constitute a dangerous element in the community which the legislature 
in its discretion could put under appropriate control. As we have often 
said, the legislature is free to recognize degrees of harm, and it may 
confine its restrictions to those classes of cases where the need is 
deemed to be clearest. If the law “presumably hits the evil where it 
is most felt, it is not to be overthrown because there are other instanc- 
es to which it might have been applied.” Miller v. Wilson, 236 U.S. 
373, 384, 35 S.Ct. 342, 344, 345, 59 L.Ed. 628, L.R.A.1915F, 829; 
Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78, 79, 31 S.Ct. 
337, 55 L.Ed. 369, Ann.Cas.l912C, 160; Semler v. Dental Examiners, 
294 U.S. 608, 610, 611, 55 S.Ct. 570, 571, 79 L.Ed. 1086; West Coast 
Hotel Co. v. Parrish, 300 U.S. 379, 400, 57 S.Ct. 578, 585, 81 L.Ed. 703, 
108 A.L.R. 1330. 

There remains the question whether, apart from definition and 
classification, the procedure authorized by the statute adequately safe- 
guards the fundamental rights embraced in the conception of due 
process. In this relation it is important to note that appellant has 
challenged the proceeding m limine by seeking to prevent the probate 
judge from entertaining it. To support such a challenge, the statute 
in its procedural aspect must be found to be invalid on its face and not 
by reason of some particular application inconsistent with due process. 
In that light the argument on this branch of the case also fails. 

As we have seen, the facts must first be submitted to the coimty at- 
torney who must be satisfied that good cause exists. He then draws a 
petition which must be “executed by a person having knowledge of 
the facts”. The probate judge must set the matter for hearing and for 
examination of the person proceeded against. Provision is made for 
his representation by counsel and for compelling the production of wit- 
nesses in his behalf. The court must appoint two licensed doctors of 
medicine to assist in the examination. The argument that these doc- 
tors may not be sufficiently expert in this type of cases merely invites 
conjecture. There is no reason to doubt that qualified medical men 
are usually available. Laws as to proceedings where persons are al- 
leged to be insane are made applicable. Appellant says that the pa- 
tient cannot be released on bail. The State contests this, insisting that 
he may be so released pending hearing or on appeal, pointing to Ma- 
son's Minnesota Statutes, 1938 Supplement, Section 8992-178. Ap- 
pellant contends that if the court finds the patient to be within the 
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statute, he must be committed “for the rest of his life to an asylum for 
the dangerously insane.” Mason’s Minn.Stat., 1938 Supp., Sec. 8992- 
176. The State also contests this conclusion, maintaining that the 
commitment is without term and subject to the right of the patient, 
or any one interested in him, to petition the committing court for re- 
lease at any time. Mason’s Minn.Stat., 1938 Supp., Sec. 8992-143; 
Laws of 1935, Chap. 72, Sec. 143, as amended by Laws of 1939, Chap. 
270, Sec. 8. The statute gives a right of appeal from the finding of the 
probate judge upon compliance with certain specified provisions of the 
Minnesota laws. Appellant contends that this excludes other provi- 
sions of laws relating to appeals in insanity cases. Again, appellant’s 
position is contested by the State upon the ground that there is no ex- 
press limitation or exclusion in the language of the statute and that 
other provisions governing appellate procedure apply. These various 
procedural questions and others suggested by appellant, do not appear 
to have been passed upon by the state court. 

We fully recognize the danger of a deprivation of due process in 
proceedings dealing with persons charged with insanity or, as here, 
with a psychopathic personality as defined in the statute, and the spe- 
cial importance of maintaining the basic interests of liberty in a class 
of cases where the law though “fair on its face and impartial in ap- 
pearance” may be open to serious abuses in administration and courts 
may be imposed upon if the substantial rights of the persons charged 
are not adequately safeguarded at every stage of the proceedings. 
But we have no occasion to consider such abuses here, for none have 
occurred. The applicable statutes are not patently defective in any 
vital respect and we should not assume, in advance of a decision by 
the state court, that they should be construed so as to deprive ap- 
pellant of the due process to which he is entitled under the Federal 
Constitution. Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531, 546, 
34 S.Ct. 359, 363, 58 L.Ed. 713; Utah Power & Light Co. v. Pfost, 
286 U.S. 165, 186, 187, 52 S.Ct. 548, 554, 76 L.Ed. 1038; Stephenson 
V. Binford, supra. On the contrary, we must assume that the Minne- 
sota courts will protect appellant in every constitutional right he pos- 
sesses. His procedural objections are premature. 

The judgment is affirmed. 

Affirmed. 


WESTERN UNION 'TELEGRAPPI CO. v. LENROOT 

Supreme Court of the United States, 1045. 

323 U.S. 400, 05 S.Ct. 335. 89 L.Ed. 414. 

This case appears in Chapter 5, infra, p. 729. 

MAYNARD E. PIRSIG, PROPOSED YOUTH CORRECTION ACT 

28 Minn.L.Hev. 300 (1944). 

[The text appears supra p. 146.] 
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FORM OF LAWMAKING: THE PARTS OF A STATUTE 


SECTION 1. BILL OR RESOLUTION 
1. PETITION TO PARLIAMENT AND RESPONSE 

14 Edw. Ill, RoUParl. ii 122-3. 

(Translation by Faith Thompson, Ph.D.) 

The tenure of the petition of Mr. Geffrey de Staunton’ brought into 
this parliament some diverse torts and delays, according to that which 
is supposed, done to him not duely against the law by the justices of 
the Common Bench, in the plea, which is before them by the writ of 
the king, between the said Mgr. Geffrey, plaintiff, and Mr. Johan de 
Staunton of Eyleston’, knight, and Amye his mfe, defendants, of fif- 
teen (land) oxen with the possessions in Eyleston, etc. 

31. To our Lord the King and his council, his liege Bacheler Geff- 
rey de Staunton’ shows how he has plead for a long time before the 
justices of the Common Bench, Johan de Staunton, knight, and Amye 
his wife, concerning certain properties in Eyleston; and through the 
default of the said Johan the said Amye was received to defend his 
right, and after several impediments of the Services of Our Lord the 
King, and other delays, the said Amye vouched for her said baron as 
guarantor, which voucher the said Geffrey for a certain cause coun- 
ter-plead, and awaited judgment: And since through protests, and in 
other manner not duely made in the suit of the said Amye, the said 
parties were put off until a fortnight from the Trinity leist passed. 
Concerning which adjournment and delay the said Geffrey filed peti- 
tion in the last parliament before Our Lord the King, together with 
the tenure of the record and lawsuit of the said plea. Which there 
seen and examined, the said petition was signed and answered in said 
parliament in the following manner: 

The council is advised that by the law of the land the said Geffrey 
de Staunton, who is strange to the territory, is entitled to the property 
which he holds because he is not thrown out of this property by stat- 
ute, nor by any other law; therefore the court should judge accord- 
ing to what the parties have plead, and it has delayed to the risk of 
both parties. And as to the last point of the record, there Amye said 
that if the court holds that she has to respond besides, she is ready to 
do this: It is agreed that she cannot obtain another response by the 
law of the land, nor any other response by protest to save him, from 
the hour that the parlies had all agreed to decide in judgment, as it 
appears in the record, of which this petition makes mention. And up- 
on this either the writ orders to the justices of the Bench, or the plea 
is, that they should go to judgment in the said plea, according to the 
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aforesaid opinion and advice, notwithstanding the aforesaid protest, 
as more fully appears by the said petition which remains in the chan- 
cellery, And of that petition and the endorsement of it the transcript 
is imderwritten and begins as follows; 

To Our Lord the King and his council shows Geffrey, son of William 
de Staunton, etc. Upon which petition and the endorsement of it a 
writ of the Great Seal was sent to the said justices of the Common 
Bench. Of which letter the transcript is undersigned and begins as 
follows: 

Edward, by the grace of God, King of England and France, and Lord 
of Spain, to his justices of the Bench, etc. Together with the said 
transcript of the said petition and the endorsement of it, and the tran- 
script of the tenure of the aforesaid record and lawsuit, of which the 
copy is undersigned and begins as follows; 

Plea with Westm’ in the presence of J. de Stonore and his feUow 
justices of the Bench of the King, on the day of St. Michael in a fort- 
night, in the year of the reign of King Edward III, from the 13th con- 
quest, title xvii. Geffrey, son of William de Staunton, etc. Who hav- 
ing seen the same record and lawsuit, and the aforesaid petition and 
endorsement, if in the said plea the action was such, that then they 
should proceed to render judgment according to the aforesaid advice 
and agreement, and should grant by letter under the Privy Seal of 
which the copy is underwritten and begins as follows: 

Edward, by the grace of God, Ruler of England and France, and 
Lord of Ireland, to the justices of the Common Bench, etc. And since 
because they did not want to do anything, notwithstanding the writs, 
or because 1±iey might show cause, etc., why they still have not wanted 
to do anything, or show cause, by which one believes and understands 
that they will still make adjournment to the great damage of the said 
Geffrey, and through the delay to cause his disinheritance. When he 
begged the said council that, for the sake of God, they might want to 
have consideration for the things above said, and to order the said 
justices that they should go to render judgment according to the cause 
plead before them, having consideration for the opinion of the said 
parliament and above said orders, before the session is completed, 
they should order that there should not be caused any other adjourn- 
ment or delay to his disinheritance; Or they should order the justices 
to send their rolls and the said record and lawsuit into said parliament; 
that there, by assent of the parliament and of all, can be granted the 
judgment, and the judgment rendered, either for or against him, be- 
fore the said session adjourns, considering the statutes made that no 
common law should be delayed or the judgment postponed through 
difficulty or opinions, but justice done to all, as Our Lord the King is 
held by his oath. 

The response of this petition made in the said parliament follows: 

Seen and read in the midst of parliament the said petition and the 
said transcript of the petition presented in the last parliament and 
the endorsement of it, and made the aforesaid transcripts of the ten- 
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ure of the said record of the said plea which comes to the chancellery, 
and of the writs of the Great Seal and Privy Seal made upon this and 
sent to the said justices, who are underwritten; it is assented to by 
all in the midst of parliament and ordered by the prelates, courts, 
barons, and others of the parliament, to Sir Thomas de Drayton, 
clerft of parliament, that he should go to Mr. Johan de Stonore and to 
his associates, justices of the Common Bench, and tell them that they 
should proceed to render judgment according to the cause plead before 
them, before the session adjourns, without adjourning or delaying 
the parties any more. And in case that they cannot accede, through 
difficulty of another cause, that then the said Sir Johan should bring 
with him the rolls and the record of the same plea to parliament, there 
to take final counsel what judgment will have to be made. Which 
Sir Johan and his associates brought to parliament, the next Mon- 
day before the feast of St. Margaret, the rolls and the record of the 
said plea. And assembled there chanceller, treasurer, justices of both 
Benches, barons of the Exchequer, and others of the king’s council, 
and in said parliament seen and read the said lawsuit and record, and 
the same record plead and inscribed according to the cause, and in 
said parliament diligently debated, and examined in the same parlia- 
ment, it is finally granted that the aforesaid Geffrey, who does not be- 
long to the said territory, nor is heir of the party, but entirely foreign, 
should be received to aver that the said Thomas never had any claim 
in the said property; and that the said Amye as guarantor of the 
aforesaid Johan, her baron, does not have the aforesaid possession; 
what she before refused should not now be received, notwithstanding 
the protest contained in the said record. And if the opinion in the 
court should be, etc., but that the said Geffrey should recover seisin 
of the same lands. Therefore, in said parliament it is ordered to the 
justices, that they should go to their Bench to render judgment upon 
the things that were plead before them by the parties, and of which 
they sat in judgment, noLvithstanding that the said Amye now asks to 
be received to the aforesaid property, which she expressly refused 
before; they should order that the said Geffrey should recover his 
seisin against the aforesaid Johan and Amye, etc. 


2 . ORDER TO PARLIAMENTARY COMMITTEES 

14 Eclw. Ill, RotParl. ii 113. 

7. Concerning which petitions and conditions, by command of Our 
Lord the King and agreement of the prelates, counts, barons, and com- 
mons being in said parliament, the hereinafter written were summon- 
ed to sit (have their sessions) until such time as they should have dis- 
cussed them and put it (the conclusions reached) into a statute, to wit 
the Archbishop of Canterbury, the Bishops of Duresme and Cestr’, 
and the treasurer; . . . the Counts of Derby, Arundell, and Hun- 

tyngdon; . . . the Lords of Wake, and Percy, Mr. Rauf de 

Nevill, Mr. Geffrai de Scrop’, Mr. Johan de Stonore, Mr. Robert de 
Sadyngton, and Robert Pamyng, with twelve knights of the counties, 



Sec. 1 


Bill or Resolution 


649 


whom the commons wanted to select. And let those very ones be sum- 
moned to decide upon the conditions and petitions affecting the clergy 
and to put them into a statute. And it is agreed that six citizens and 
burghers may be wnth them for discussion of the aforesaid things. 
And the names of the knights, citizens, and burghers follow; to wit, 
Roger de Chaundos, Piers Tylel, Johan de Orreton, Johan Turney, 
Edward de Seint, Thomas de Marleberwe, Regier de Leuthe, Johan 
de Hayton’, William Gramary, knights; and Th’ de Wycombe, Robert 
de Morewode, Philip de Cayly, Johan de Rattelefden’, Johan de Pres- 
ton’, Th’ But, citizens and burghers. Which archbishops, bishops and 
the others thus summoned, heard and selected the said petitions by 
general assent and accord of all, putting into a statute the points and 
the articles which are perpetual. Which statute Our Lord the King, 
by assent of all present in said parliament, ordered to be engrossed 
and sealed and firmly observed throughout the Kingdom of England; 
and which statute begins, “To the honour of God, etc.” 

8. And concerning the points and articles which are not perpetual, 
but for a time, so has Our Lord the King, by assent of the nobles and 
commons caused to be done and sealed, his letters patent which be- 
gin in this manner, “Edward, etc., May you know that as prelates, 
counts, etc.” 


3. STATUTE 

14 Edw. III. St. 1 and Cap. V. 

Statutes made at Westminster Anno 14 Edw. Ill, Stat. 1 and Anno 
primo of his Reign of France, and Anno Lo^n. 1340: To the Plonour 
of God and of Holy Church, by the Assent of the Prelates, Earls, Bar- 
ons, and others assembled at the Parliament holden at Westminster 
the Wednesday next after Midient, in the Fourteenth Year of the 
Reign of our Lord King Edward the Third of England, and the First 
Year of his Reign of France; the King, for the Peace and Quietness of 
his People, as well great as small, doth grant and establish the Things 
underwritten, which he will to be holden and kept in aU Points per- 
petually to endure. 

Belays of Judgment in other Gowi:s shall he redressed in Porlia- 
ment; I’TEM. Because divers Mischiefs have happened for that in div- 
ers Places, as well in the Chancery, as in the King’s Bench, the Com- 
mon Bench, and in the Exchequer before the Justices assigned, and 
other justices to hear and determine deputed, the Judgments have been 
delayed, sometime by DifSculty and sometime by divers Opinions of 
the Judges, and sometime for some other cause; (2) it is assented, 
established, and accorded. That from henceforth at eveiy Parliament 
shall be chosen a Prelate, two Earls, and two Barons, which shall have 
Commission and Power of the King to hear by Petition delivered to 
them, the Complaints of all those that will complain them of such De- 
lays or Grievances done to them; (3) and they shall have Power to 
cause to come before them at Westminster, or else where the Places of 
any of them shall be, the Tenor of Records and Processes of such Judg- 
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ments so delayed, and to cause the same Justices to come before 
them, which shall be then present, to hear their cause and reasons 
of such Delays; (4) which Cause and Reason so heard, by good Ad- 
vice of themselves, the Chancellor, Treasurer, the Justices of the one 
Bench and of the other, and other of the King’s Council, as many 
and such as they shall think convenient, shall proceed to take a 
good Accord, and make a good Judgment; (5) and according to the 
same Accord so taken. The Tenor of the said Record, together with 
the Judgment which shall be accorded, shall be remanded before the 
Justices, before whom the Plea did depend, and that they hastily go 
to give Judgment according to the same Record; (6) and in case it 
seemeth to them, that the Difficulty be so great, that it may not well 
be determined without assent of the Parliament, that the said Tenor or 
Tenors shall be brought by the said Prelate, Earls, and Barons, unto 
the next Parliament, and there shall be a final Accord taken what 
Judgment ought to be given in this Case; (7) and according to this 
Accord it shall be commanded to the Judges, before whom the Plea 
did depend, that they shall proceed to give Judgment without Delay. 
(8) And to begin to do Remedy upon this Ordinance, it is assented, 
that a Commission and a Power shall be granted to the Archbishop of 
Canterbury, the Earls of Arundel and Huntington, the Lord of Wake, 
and the Lord Ralph Baffet, to endure till the next Parliament. (9) 
And though the Ministers have made an Oath before this Time, yet 
nevertheless to remember them of the same Oath, it is assented, that 
'as well the Chancellor, Treasurer, Keeper of the Privy Seal, the Jus- 
tices of the one Bench and of the other, the Chancellor, Barons of the 
Exchequer, as the Justices assigned, and all they that do meddle in the 
said Places imder them, by the Advice of the same Archbishop, Earls, 
and Barons, shall make an Oath well and lawfully to serve the King 
and his People. (10) And by the Advice of the said Prelate, Earls 
and Barons, be it ordained to increase the Number of the Ministers 
when Need shall be, and them to diminish in the same Manner; (11) 
and so from Time to Time, when Officers shall be newly put in the 
said Offices, they shall be sworn in the same Manner. 

NOTE 

For the origin and historical development oi the use of “petitions” or "bills” In 
the English Parliament, see Gray, "lEhe Influence of the Commons on Early Legis- 
lation”, 34 Harvard Historical Studies (1932). The author says at p. 47 : “A measure 
introduced for parliamentary consideration was throughout the (flfteenth) century 
called Indifferently a petition or a bill. . . . Indeed from the early years of 

the reign of Edward III petitions were called WUs." 
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VISOR V. WATERS 

Siipremc Court of Pennsylv.mia, 1936. 320 Pa. 406, 1 82 A. 241, 

The opinion of President Judge Hargest is as follows: 

This case comes before us upon a petition for mandamus and the re- 
turn thereto. 

The return raised some questions which were abandoned at the ar- 
gument, and it is now conceded that the court should pass upon the 
merits of the petitioners’ claim. The facts averred in the petition are 
admitted, and a stipulation has been filed showing that the petitioners 
aU performed clerical services, except the Sergeant at Arms. 

'The petitioners, along with others, were appointed in the House of 
Representatives January 17, 1933, and their compensation was fixed 
by the Act of July 1, 1919, P.L. 717 (46 P.S. § 21 et seq.) , upon a per 
diem basis. They served during the 1933 regular session. On Novem- 
ber 27, 1934, they each received a letter from the chief clerk of the 
House of Representatives notifying them that the General Asssembly 
would convene Tuesday, January 1, 1935, saying, “Under the law, you 
are a returning officer, Session of 1935. You will please report for 
services on above date. If not reelected you will, for this service, re- 
ceive round trip mileage and per diem pay for 10 days, or until your 
successor is elected.” 

The petitioners returned to perform their duties on January 1, 1935. 
On that date the House of Representatives adopted a resolution, in 
part, as follows; “That all officers and positions of employment in the 
House of Representatives be declared vacant with the following named 
exceptions.” The petitioners were not within those excepted from the 
operation of the resolution. Their successors were not elected until 
January 14, 1935. They claim compensation at their per diem rate, for 
twelve days, until their successors were elected. The defendants con- 
tend that they are entitled to one day only. 

Section 10 of article 3 of the Constitution of Pennsylvania provides, 
in part: “The General Assembly shall prescribe by law the number, 
duties and compensation of the officers and employees of each House.” 

Article 6, § 4, provides, in part: “Appointed officers, other than 
judges of the courts of record and the Superintendent of Public In- 
struction, may be removed at the pleasure of the power by which they 
shall have been appointed.” 

The Act of July 1, 1919, P.L. 717 (46 P.S. § 21 et seq.) , providing for 
the election and appointment of officers and employees of the General 
Assembly and fixing their compensation and duties, provides in para- 
graph 2 of section 1 (46 P.S. § 21, par. 2), for the clerical and other 
positions in the House of Representatives, and provides with certain 
exceptions, that they shall be elected by the House of Representatives. 

Section 2 of the act (46 P.S. § 22) provides: “All officers and 
employees of the General Assembly shall be elected or appointed in 
the odd-numbered years, at the opening of each regular biennial ses- 
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sion, and shall serve until ten days after the opening of the next 
General Assembly or until their successors are selected and have 
qualified.” 

Section 3 (46 P.S. § 23) provides for the compensation of the various 
clerks and other employees, some at a salary and others on a per diem 
basis. 

Section 5 (46 P.S. § 25) provides: “All the officers and employees 
provided for in this act shall return as such to the next regular bi- 
ennial session of the Legislature following that for which they were 
elected or appointed, and those who shall not be reelected or reappoint- 
ed or elected or appointed to some other office in the Legislature shall 
be allowed their regular per diem compensation, except the assistant 
clerks, the journal clerks, assistant journal clerks, reading clerks, as- 
sistant reading clerk, executive clerk, desk clerks, and message clerks, 
who shall each receive ten dollars per diem for ten days or untU their 
successors are duly elected or appointed and have quffiified.” 

There are several interesting and somewhat difficult questions 
which arise in this controversy: (1) Are the petitioners included in 
those for whom the act provides a ten-day compensation upon return- 
ing to the next legislative session? (2) Are they officers within the 
meaning of article 6, section 4 of the Constitution, removable at the 
pleasure of the appointing power? (3) Is their relation to the state 
one of contract? (4) Is there any constitutional provision prohibiting 
the Legislature from fixing the terms of those who are not officers? 

[After answering the first two questions affirmatively, the Court 
continued:] 

(3) It is also contended by the petitioners that if the resolution 
dismissing them has the effect of releasing the commonwealth from 
liability for their pay, that resolution would be unconstitutional, since 
it would impair the obligation of the contract between them and the 
commonwealth. There is no merit in this contention. While it is set- 
tled that the contract clause of the Federal Constitution prohibiting 
any state from passing a law violating the obligation of a contract ap- 
plies to a state as well as to individuals (6 R.C.L. 33, paragraph 325; 
12 Corpus Juris 996, paragraph 608) , it is also settled by a multitude 
of decisions that the employment by the state of officers and agents to 
carry on the fimctions of government does not constitute a contract 
which camiot be abrogated by the state. In Commonwealth v. Tice, 
282 Pa. 595, 597, 128 A. 506, 507, it is said: “ ‘The Legislature may 
deal with such offices absolutely as it pleases, and may even abolish 
them altogether, since they are not grants, contracts, or obligations 
which cannot be impaired by an act of the Legislature. It necessarily 
follows that it may abridge or extend the terms, change the duties, 
and increase or reduce the compensation of persons already in office.’ 
8 Cyc. 954. See, also, 12 Corpus Juris 1017. . . . The incum- 

bent of a legislative office has no vested rights therein and may be 
entirely deprived of the same by an abolition of the office.” So “it 
, may also shorten or lengthen the term of service,” Newton v. Mahon- 
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ing County Commissioners, 100 U.S. 548, 559, 25 L.Ed. 710, even 
though “this may include a part of the term of the office then unex- 
pired.” Fisk V. Jefferson Police Jury, 116 U.S. 131, 134, 6 S.Ct. 329, 
330, 29 L.Ed. 587; Butler v. Pennsylvania, 10 How. 402, 13 L.Ed. 
472; Robertson v. Miller, 276 U.S. 174, 48 S.Ct. 266, 72 L.Ed. 517; 
United States v. Fisher, 109' U.S. 143, 3 S.Ct. 154, 27 L.Ed. 885. 

But the Legislature has not attempted to do any of these things, the 
attempt is made only by the House of Representatives. 

(4) As already pointed out, section 10, article 3, of the Constitution 
provides that “The General Assembly shall prescribe by law the num- 
ber, duties and compensation of the officers and employees of each 
Plouse.” Without this constitutional provision, it would be clear that 
each House could fix the number, duties, compensation and terms of 
its own officers and employees. With this constitutional provision, 
it takes some action as a General Assembly, and not the action of each 
individual House, to fix them. This constitutional provision has foimd 
expression in the act of 1919 which fixes the number, compensation, 
duties, and terms of the officers and employees, and provides in the 
cases of the employees in question that they shall be elected by the 
House of Representatives. The purpose of the act in fixing the term 
of service of those elected at the beginning of one session to run ten 
days or until their successors are appointed into the next session, is 
apparent. It was intended that the new session of the Legislature 
should be organized with persons skilled in the duties so that the ma- 
chinery of government should operate as smoothly as possible. Here 
then is a positive statutory provision. Is this statutory provision to be 
overcome and the statute ignored because there is a settled rule of law 
that, generally speaking, the appointing power has the right to dis- 
miss? Was section 4, article 6, of the Constitution, which provides 
that appointed officers, other than judges of the courts of record 
and the superintendent of public instruction, may be removed at the 
pleasure of the power by which they shall have been appointed, in- 
tended to extend that well-settled principle, applicable to employees, to 
appointed public officers? Did the Constitution refer only to officers 
because the right of removal of employees was too plain to be ex- 
pressed in the fundamental law? As against this suggestion, is not the 
proper construction of section 4 of article 6 of the Constitution that it 
intended to leave open the right of the Legislature to regulate both the 
appointment and removal of all public employees below the grade of 
officers? Where the Legislature is not inhibited by any constitutional 
prohibition, it is always free, by statutory enactment, to change the 
settled principles of law. It is also free to regulate by law the ma- 
chinery for running the government, municipal or state. The Legis- 
lature can determine when and under what circumstances a municipal- 
ity (a subordinate agency of the state) may or may not discharge its 
employees. That being so, it is not beyond question that each constitu- 
ent House of the Legislature may join in an Act of Assembly sur- 
rendering the right of that House, in the interest of governmental effi- 
ciency, to the discharge, without cause of its employees, and agreeing 
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that a term should be fixed for them? This is illustrated in the civil 
service acts. Commonwealth v. Hasskarl, 21 Pa.Dist.R. 119. 

It is a settled rule that one Legislature may not bind another, and 
no action by one House could bind a subsequent session of that same 
House, but when the constituent bodies have united In a statute, a 
single House, by a mere resolution, cannot set aside and nullify the 
positive provisions of a law. Commonwealth v. Bitner, 294 Pa. 549, 
144 A. 733; 54 Corpus Juris, 720, 722. A new law can do that, but 
nothing less than a law can. Butler v. Pennsylvania, 10 How. 402, 13 
L.Ed. 472. 

[Mandamus issued ordering respondents to pay amounts claimed 
by petitioners.] 

Argued before Frazer, C. J., and Kephart, Schaffer, Maxey, 
Drew, Linn, and Barnes, JJ. 

Per Curiam. The judgment in this case is affirmed on the full and 
comprehensive opinion of the learned president judge of the lower 
court. 

Judgment affirmed at appellants’ costs. 


UNITED STATES CONSTITUTION 
Article I, § 7. 

All bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Senate may propose or concur with amendments 
as on other bills. 

Every biU which shall have passed the House of Representatives and 
the Senate shall, before it becomes a law, be presented to the President 
of the United States; if he approve he shall sign it, but if not he shall 
return it, with his objections, to that house in which it shall have origi- 
nated, who shall enter the objections at large on their journal and pro- 
ceed to reconsider it. If after such reconsideration two thirds of that 
house shall agree to pass the bUl, it shall be sent, together with the ob- 
jections, to the other house, by which it shall likewise be reconsidered, 
and if approved by two thirds of that house it shall become a law. But 
in all such cases the votes of both houses shah be determined by yeas 
and nays, and the names of the persons voting for and against the bill 
shall be entered on the journal of each house respectively. If any bill 
shall not be returned by the President within ten days (Sundays except- 
ed) after it shall have been presented to him, the same shall be a law, in 
like manner as if he had signed it, unless the Congress by their adjourn- 
ment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of adjournment) shall be presented to the President of the 
United States; and before the same shall take effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds of 
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the Senate and House of Representatives, according to the rules and 
limitations prescribed in the case of a bill. 


UNITED STATES REVISED STATUTES 
Title I, § 8. 

Resolving Clause. The resolving clause of aU joint resolutions shall 
be in the following fonn: "Resolved by the Senate and House of Rep- 
resentatives of the United States of America in Congress assembled.” 

NOTE 

In HawGS & Co. v. Wm. R. Trigg & Co., 1009, 110 Va. 1G5, at p, 201, 65 S.E. 638, 
Cardwell, J., said: “The dilCerence between an Act of Congress and a Joint resolu- 
tion is, that the former governs all persons under the jurisdiction of the enacting 
power, while the latter la but a rule for the guidance of tlic agents and servants of 
the sovereign.” 


L. LITTLEJOHN & CO. V. UNITED STATES. 

Supreme Court of the United States, 1026. 

270 U.S. 215, 46 S.Ct. 244, 70 L.Ed. 653. 

Mr. Justice McReynolds delivered the opinion of the Court. 

The court below sustained a challenge to its jurisdiction, and this 
direct appeal followed. 

October 9, 1919, in New York Harbor the steamships Antigone and 
Gaelic Prince collided. Serious injury resulted to the latter and its 
cargo. February 19, 1921, relying upon the Suits in Admiralty Act of 
March 9, 1920 (chapter 95, 41 Stat. 525 [Comp.St.Ann.Supp.l923, §§ 
1251^/4-1251VjtZ] ) , the owners seek to recover damages. The Act of 
March 3, 1925, c. 428, 43 Stat. 112 (Comp.St.Supp. 1925, §§ 1251%— 1 
to 125134 — 10) , is not applicable. They allege that the collision re- 
sulted from the fault of the Antigone. Also that — 

At aU times mentioned herein prior to the 13th day of October, 1919, 
and particularly on the 9th day of October, 1919 the date of the colli- 
sion hereinafter mentioned, the steamship Antigone was owned by a 
private person or merchant who was solely entitled to the immediate 
and laviTul possession, operation, and control of said vessel. At no 
time prior to said 13th d^y of October, 1919, was the said steamship 
Antigone owned, either absolutely or pro hac vice, by the United States 
of America, nor by any corporation in which the United States of 
America or its representatives owned the entire outstanding capital 
stock, nor lawfully in the possession of the United States of America 
or of such corporation, nor lawfully operated by or for the United 
States of America or such corporation. On the 13th day of October, 
1919, the respondent United States of America became, ever since has 
been, and now is in the lawful possession of the steamship Antigone, 
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but at no time has the United States of America held the legal title 
to or been the absolute owner of said steamship Antigone, 

The United Stales appeared specially and suggested that when the 
collision occurred they owned, possessed, and controlled, the Antigone, 
and therefore the court was without jurisdiction. This was denied, 
and evidence was taken upon the consequent issue. Having considered 
the evidence, the court held that the United States owned the vessel 
and were navigating her, with a crew employed by the War Depart- 
ment, in transporting supplies and troops. The libels were accordingly 
dismissed for want of jurisdiction. 

If the established facts show such ownership, possession, and con- 
trol, then, under the doctrine of The Western Maid, 42 S.Ct. 159, 257 
U.S. 419, 66 L.Ed. 299, to which we adhere, the decree is clearly right. 

The history of the matter is this. The Antigone — ^then the pri- 
vately-owned German merchantman Neckar — ^took refuge within the 
United States prior to April 6, 1917, when war with Germany was de- 
clared. By Joint Resolution of May 12, 1917, c. 13, 40 Slat. 75, being 
Comp.St,1918, Comp.St.Ann.Supp. 1919, § § 8146rr, 8146s (copied in the 
margin, ij) Congress authorized the President to take over to the United 
States the immediate possession and title of any vessel within their 
jurisdiction which at the time of coming therein was owned by any 
corporation, citizen or subject of an enemy nation, or was under 
register of any such nation. By Executive Ox-der of June 30, 1917, the 
President affirmed that the Neckar was such a vessel, and ordered that 
“the possession and title” be taken over thi’ough the United States 
Shipping Board. He further authorized that board to repair, equip, 
man, and operate her. It accordingly took her, July 17, 1917, and 
thereafter a naval board appraised her. Subsequently she was trans- 
ferred to the Navy Department, renamed the Antigone, and later 
transferred to the Army Transport Service. October 9, 1919, she sail- 
ed under a master, officers and crew of the United States Transport 
Service from New York bound for Brest, from which port she was 
to return with troops. 


I- Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, that the President bo, and he is hereby, authorized 
to take OTor to the United States the immediate possession and title of any vessel 
within tho jurisdiction thereof. Including the Canal Zone and all territories and 
insular possessions of the United States except the American Virgin Islands, which 
at the time of coming into such jurisdiction was owned in whole or in part by any 
corporation, citizen, or subject of any nation with which the United States may 
lie at war when such vessel shall he lalien, or was flying the flag of or was under 
register of any such nation or any political subdivision or municipality thereof ; and, 
through the United States Shipping Board, or any department or agency of the 
government, to operate, lease, charter, and equip such vessel in any service of the 
United States, or in any commerce, foreign, or coastwise. 

Sec. 2. That the Secretary of the Navy he, and he is hereby, authorized and di- 
rected to appoint, subject to the approval of the President, a board of survey, 
whose duty It shall be to ascertain the actual value of the Vessel, Its equipment, 
appurtenances, and all property contained therein, at the time of its talcing, and to 
make a written report of their findings to the Secietiary of the Navy, who shall 
preserve such report with the records of his department. These findings shall be 
considered as competent evidence in all proceedings on any claim for compensation. 
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Appellants say that the rules of international law as recognized by 
the United States forbade them from confiscating German vessels 
within^ their jurisdiction at outbreak of the war, and that the Resolu- 
tion of May 12, 1917, should be so interpreted as to harmonize with 
these rules. They further insist that thus interpreted the Resolution 
only gave authority to detain and operate the Antigone as enemy prop- 
erty, leaving title in the original German owners and the vessel sub- 
ject to ordinary maritime liens. Our attention is called to the course 
pursued by the British government and to certain decisions of their 
courts. The Chile, 1 Br. & Col. Prize Cases, 1; The Gutenfels, 2 Br. & 
Col. Prize Cases, 36; The Prinz Adalbert, 3 Br. & Col. Prize Cases, 70, 
72; The Blonde [1922] L.R. 1 A.C. 313, 334. 

Both Great Britian and Germany were parties to Convention VI of 
the Second Hague Peace Conference, 1907,* and the action of the 
former, referred to by counsel, was taken in view of obligations thus 
assumed. The United States did not approve that convention, and the 
cited cases involved problems wholly (Afferent from the one here pre- 
sented. 

It it unnecessary to consider how far the ancient rules of interna- 
tional law concerning confiscation of enemy property have been modi- 
fied by recent practices. In the absence of convention every govern- 
ment may pursue what policy it thinks best concerning seizure and 
confiscation of enemy ships in its harbors when war occurs. The 
Hague Conference (1907) recognized this and sought by agreement to 
modify the rule. The Blonde, supra, page 326. Our problem is to de- 
termine the result of action taken under a joint resolution of Congress 
whose language is very plain and refers only to enemy vessels. It 
authorized the President to take “possession and title,” and, obeying, 
he took them. We do not doubt the right of any independent nation 
so to do without violating any uniform or commonly accepted rule of 
international law; and Congress had power to authorize the action ir- 
respective of any general views theretofore advanced in behalf of this 
government. Certainly courts within the United States must rec- 
ognize the legality of the seizure; the duly expressed will of Congress 
when proceeding within its powers is the supreme law of the land. 


s Article 1. When a merehant ship belonging to one of the belligerent powers is 
at the commencement of hostilities in an enemy port it is desirable that It shonld 
bo allowed to depart freely, either immediately, or after a reasonable number of 
days of grace, and to proceed, after being furnished with a pass, direct to its port of 
destination or any other port indicated. 

The same rule should apply in the case of a ship which has left its last port of 
departure before the commencement of the war and entered a port belonging to the 
enemy while still ignoi-ant that hostilities had broken out. 

Art. 2. A merchant ship unable, owing to circumstances of force majeure, to 
leave the enemy port within the period contemplated In the above article, or wbieh 
was not allowed, to leave, cannot be confiscated. 

The belligerent may only detain It, without payment of compensation, but subject 
to the obligation of restoring it after the war, or regiuisition it on payment of com- 
pensation. 


Read & MaoDonadd XJ.C.R.Xaso. — 42 
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Brown v. United States, 8 Cranch, 110, 122 (3 L.Ed. 504) : 

“That war gives to the sovereign full right to take the persons and 
confiscate the property of the enemy wherever found, is conceded. 
The mitigations of this rigid rule, which the humane and wise policy 
of modern times has introduced into practice, will more or less affect 
the exercise of this right, but cannot impair the right itself. That re- 
mains undiminished, and when the sovereign authority shall choose to 
bring it into operation, the judicial department must give effect to its 
will. But until that will shall be expressed no power of condemnation 
can exist in the court." 

See Miller v. United States, 11 Wall. 268, 20 L.Ed. 135; The Blonde, 
supra. 

The decree of the court below is affirmed. 


WATTS V. UNITED STATES 
Oircnit Coiavt ol Appeals of the United States, 194T. 161 F.2a 511, 

McCord, Circuit Judge. W. W. Watts was convicted on two counts 
of an information which charged that he had willfully and unlawfully 
sold certain automobiles at prices in excess of ceilings fixed by Maxi- 
mum Price Regulation No. 540 as amended, in violation of the Emer- 
gency Price Control Act of 1942, as amended, and the Price Control 
Extension Act of 1946, 50 U.S,C.A.Appendix, § 901 et seq. On each 
count Watts was fined $1,000 and sentenced to imprisonment for one 
year, the sentences of imprisonment to run concurrently. . . . 

Alter the motions for a continuance, for dismissal of the informa- 
tion, and for a bill of particulars had been denied, defendant moved to 
stay the proceedings in order that he might file complaint against the 
Price Administrator in the Emergency Court of Appeals under Title 
50 U.S.C. A. Appendix, § 924. In the motion, defendant’s basis of at- 
tack was that the sales had been made in August, 1946, and that the 
Emergency Price Control Act of 1942 had expired and the Price Con- 
trol Extension Act of 1946 was ineffectual to extend it. On appeal, 
as on the trial, appellant attacks the Act of 1942 as being imconstitu- 
tional, and further contends that in any event an extension of the Act 
could not constitutionally be accomplished by passage of a joint resolu- 
tion, approved by the President. The constitutionality of the Emer- 
gency Price Control Act of 1942 had been upheld prior to defendant’s 
complaint. Yakus v. United States, 321 U.S. 414, 64 S.Ct. 660, 88 L. 
Ed. 834. Moreover, the joint resolution, approved by the President, 
was an effective constitutional method for extending the Act. A 
joint resolution of the House and Senate, when approved by the Presi- 
dent, has the effect of law. Constitution, Art. I, Sec. 7; United States 
ex rel. Levey v. Stockslager, 129 U.S. 470, 9 S.Ct. 382, 32 L.Ed. 785; 
Wells V. United States, 9 Cir., 257 F. 605, 610; Black’s L.D., 3rd Ed., 
Resolution, citing 6 Op.Atty.Gen, 680. The motion for stay of pro- 
ceedings and for leave to file application in the Emergency Court of 

bead & MacDonald U.OJBXeo. 
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Appeals was not a motion required to be granted by the cited statute. 
The motion was properly overruled by the court. 

. . . No reversible error appearing, the judgment is affirmed. 

THE CONSTITUTION OF MINNESOTA, Article 4. 

Section 13. No money shall be appropriated except by bill. Every 
order, resolution or vote requiring the concurrence of the two houses, 
(except such as relate to the business or adjournment of the same,) 
shall be presented to the governor for his signature, and before the 
same shall take effect, shall be approved by him, or being returned 
by him with his objections, shall be repassed by two thirds of the 
members of the two houses, according to the rules and hmitations 
prescribed in case of a bill. 

Section 13. The style of all laws of this state shall be; “Be it en- 
acted by the legislature of the state of Minnesota.” No law shall be 
passed unless voted for by a majority of all the members elected to 
each branch of the legislature, and the vote entered upon the journal 
of each house. 


ST. PAUL & CHICAGO RAILWAY CO. v. BROWN 

Supieme Couit of Minnesota, 1877. 24 Minn 517. 

This action was brought in the district court for Ramsey County, 
pursuant to a joint resolution of the state legislature approved March 
11, 1873, (Laws 1873, p. 283), against the defendants Brown and 
others as trustees of the Minnesota Hospital for the Insane, and 
against the defendant C. K. Davis, as governor of the state, to establish 
the title of the plaintiff to a large quantity of swamp lands, granted 
to the state by act of Congress. The joint resolution was as follows: 

Whereas, By an act of the legislature of the state of Minnesota en- 
titled “An act granting lands to aid the Saint Paul and Pacific Railroad 
Company in the construction of their branch railroad from Saint 
Paul to Winona,” approved March 6, 1863, there was granted to said 
railroad company swamp lands of the state of Minnesota to the amount 
of fourteen full sections to the mile of said branch road, to aid in. the 
construction thereof; and 

Whereas, By an act of the legislature of said state, entitled “An act 
to appropriate swamp lands to educational and charitable institutions 
therein named, and for the purpose of ei’ecting a state prison,” ap- 
proved February 13, 1865, swamp lands of the state, not otherwise dis- 
posed of prior to the passage of said act, were directed to be selected 
and set apart for certain state institutions therein named, large 
amounts of which lands have been under act so selected and set apart; 
and 

Whereas, The title to the said lands so selected and set apart for 
said institutions is disputed by the Saint Paul and Chicago Railway 
Company; therefore 
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Be it resolved by the Legislature of the State of Minnesota : 

Section I. That the Minnesota Hospital for Insane, the Deaf, Dumb 
and Blind Asylum, the State Prison, and each of tine normal schools 
of this state, by and in their respective names, or in the names of 
the trustees or other officers having the superintendence or con- 
trol of said institutions, and the Saint Paul and Chicago Railway Com- 
pany in its corporate name, are hereby empowered to institute and de- 
fend all such actions and legal proceedings in the proper courts of this 
state as may be necessary to try and determine all questions concern- 
ing the title to any swamp lands granted to, or selected or set apart 
for, any of said institutions, or said Saint Paul and Pacific Railroad 
Company for its Winona branch, under any act of the legislature of 
this state; and all of the above-named institutions and Saint Paul and 
Chicago Railway Company, under and by the names aforesaid, shall 
have the same power to sue and be sued, to defend and be defended in 
the courts of this state, in reference to any questions concerning the 
title to such lands, as if they were natural persons. 

Section II. That the actions and legal proceedings hereby author- 
ized to be commenced and defended, may be either upon an agreed 
case, or be conducted in the usual way of civil actions; and the decision 
and judgment of the court therein, so far as respects the title to said 
lands, or any portion thereof, and the right to their use, enjoyment 
and disposition is concerned, shall be binding upon the parties to said 
action or proceedings, and upon the state of Minnesota, in the same 
manner and to the same extent as in other civil actions; but no order, 
decision or judgment shall be rendered in any such proceeding or ac- 
tion against any such institution for any costs, charges or disburse- 
ments incurred therein, nor for the recovery of any damages for the 
withholding of any of said real property or lands, nor for the rents, 
issues or profits thereof, nor in any manner affecting any property 
other than such lands belonging to any such institution or to the 
state, nor creating or declaring any liability or obligation for the pay- 
ment of any money against the said state, or any such institution. 

Attorneys for respondents (Brown ef al.j trustees) in arguendo: 

. The defendants being only the executive agents and trus- 
tees of the state, and the plaintiff attaching them in their official 
capacity, the plaintiff is not entitled to bring or maintain this action 
against them, for the reason that the court has no jurisdiction over 
them in the capacity in which they are sued. This is, in legal effect, 
a suit against the state, and no state can be sued — certainly not unless 
it waive its sovereignty, and authorize the suit by an act having the 
full force and effect of law. The joint resolution of 1873 has no such 
effect, for the constitution (Art. 4, s. 13,) requires that the style of 
all laws shall be “Be it enacted," etc. When new laws are to be passed 
or existing laws repealed, it must be done by bill, in the style and form 
prescribed by the constitution, and duly enacted into law. The joint 
resolution is at most merely a formal expression of the sense or senti- 
ment Of the legislature. ■ 
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Gilfillan, C. J. The case comes here upon appeal from an order 
sustaining demurrrers to the complaint . . . Demurrers were 

interposed on the part of the govemor, on the ground that the court 
has not jurisdiction over him . . . ; and on the part of the 
trustees, on the ground that the court has no jurisdiction of the per- 
sons or of the subject of the action . . . 

The demurrer on the part of the governor was properly sustained, 
on the ground that the court has no jurisdiction over him. The duties 
of the governor sought to be enforced are duties belonging to him as 
executive of the state, and not as an individual. Rice v. Austin, 19 
Minn. 103. He is not subject to the control of the judiciary in the 
performance of such duties, and no action or proceeding before any 
court will lie against him to compel such performance. Nor can the 
joint resolution of the legislature, referred to in the complaint, bring 
him under such control. The independence of each of the three de- 
partments of the governmeht — the executive, legislative and judicial 
— rests upon the constitution, Article 3, and cannot be affected by any 
legislative act, although it may be approved by the governor at the 
time it passes. 

The same ground of demurrer taken by the trustees is not well 
founded. The exemption from control by the judiciary on the part of 
the governor, does not extend to mere administrative agents, who are 
created, and their powers and duties defined, by the legislature. The 
courts may entertain suits against them as against any merely minis- 
terial ofBcers. 

The subject-matter of the action is property belonging to the state, 
and the action, though nominally against the trustees, is virtually 
against the state, to determine its right in the property involved. The 
exemption of the state from actions by its citizens is not based on any 
constitutional provision, but merely on grounds of public policy. A 
waiver of such exemption does not trench upon the independence of 
any department of the government. There can be no doubt that the 
legislature may waive such exemption, nor that its consent to do so 
may be expressed by joint resolution, passed in the manner prescribed 
by the constitution as effectually as in the moi’e formal mode by bill. 
It is to matters of this character that Section 12, Article 4 of the 
constitution relates. The joint resolution of 1873 is an answer to the 
objection that the action is virtually against the state. . 

The order appealed from, so far as it sustains the demurrer of the 
defendant Davis, is affirmed. So far as it sustains the demurrer of the 
other defendants, it is reversed, but without costs. 

NOTH 

In Kennedy, “Drafting Bills for the Minnesota Legislature,” (1046), pp. 22r-23, 
the author says: “Until recent years differentiation between the several types of 
resolutions, memoi-ials as well, was very vague in Minnesota legislative practice, 
but there is at present being evolved an agreement upon the functional jurisdiction 
of each style of measure winch is generally observed. 
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Joint Resolution. A Joint Resolution is n high foim of expression of tlie iegis- 
lativo will, the passage of which may be affected onis'' by roll call, as in the ciiso o£ 
a Bill, and approval by the Goveraor. A Joint Resolution is not, in itself, a law, 
but for a number of limited purposes It has tlie force of law. It is ofteu enijiloyed 
ior purposes, short of law, in which It is expedient or necessary to express tlio 
joint will and action of the LcgislatuBe and the Governor. It may be and has been 
used for the ratification of amendments to the Pederal Constitution, but the proper 
vehicle for the exercise of this purely legislative function Is tlje Ooncurreut Resolu- 
tion. It is frequently employed to express the state’s attitude and recommendation 
with respect to matters of national or general conceni. 

“Concurrent Rcsolutlan. A Concurrent Resolution Is an expression of facts, prin- 
ciples, opinions, or the legislative will with respect to subjects or matters not 
retiuLring executive approval. It may be introduced In either House, but passage 
rectulres concurrence by the other. It is the proper vehicle for the ratification of 
proposed amendments to the Fodoral Constitution; for directing actions by State 
departments ; for authorizing legislative investigations participated in by both Hous- 
es, where no appropriation of public funds is involved, and for any other pvoedeure to 
which both Houses are parties. It Is often employed to express sorrow over the 
death of a person who has served In both Houses of the Legislature. 

“Resolution. A Resolution (simple resolution) is an expression of the will, wlsli, 
view, or opinion of the House adopting it. OoncuiTent action is not reciulred. It 
may be employed by the House which has acted last to request return of a measure 
from the other House or from the Governor, for correction, amendment, or re- 
consideration. It is the customary vehicle for expression with respect to the death 
of members of the body adopting it. For any puipose not requiring action by botli 
Houses it may be used in the same manner as the Concurrent Resolution. 

“Memorial. A Memorial is a petition or pi’ayer, usually addressed to the I^resl- 
dent, the Congress, or some offleial or department of the United States govei'umoat, 
requesting an action which is within the jurisdiction of the official or body ad- 
dressed. The procedure with respect to the passage of Joint, Concurrent, and 
simple Memorials Is the same as for resolutions, except that n roll call is not re- 
quired for the adoption of any memorial. A Joint Memorial colls for the Governor’s 
signature, and therefore becomes an expression of the mutual or joint desire of the 
legislative and executive authorities.” 


SWANN V. BUCK 

High Court of Errors and Appeals for Mississippi, 1866. 40 Miss, 268, 

Ellett, J., delivered the opinion of the Court. 

The defendant in error, who was elected in October, 1862, to the 
office of district-attorney of the third judicial district, composed of the 
counties of Tunica, Coahoma, Bolivar, Washington, Issaquena, and 
Warren, instituted this proceeding in the Circuit Court of Hinds coun- 
ty, against the auditor of public accounts, to obtain a writ of manda- 
mus requiring the auditor to issue a warrant on the treasurer for 
the sum of $2,407, the amount claimed by the appellee to be due to 
him on account of his salary from October, 1863, to May 22, 1865. On 
the hearing of the case a peremptory mandamus was awarded, and 
from this judgment a writ of error is prosecuted. . . 

The present case, then, being in its general character a proper one 
for the application of this writ, the issuance of it is resisted, on the 
ground that a legislative prohibition exists against it. 
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By the "act concerning the salaries of officers/’ (Rev. Code, 140 
article 1) , it is enacted, "that the following annual salaries shall be al- 
lowed, and paid in quarterly payments, after being audited according 
to law, to the several officers hereinafter named, to wit: to each dis- 
trict-attorney the sum of $1,500.’’ By article 32, Rev. Code, 108, it is 
made the duty of the auditor of public accounts “to examine, state, 
settle, and audit, all accounts, claims or demands whatsoever against 
the State, arising under any act or resolution of the legislature, and 
to grant to every claimant, authorized to receive the same, a war- 
rant on the state treasury,” etc. 

If the rights of the relator depended exclusively upon these pro- 
visions, the propriety of awarding a peremptory mandamus would be 
quite apparent. But at the last session of the legislature various acts 
and resolutions were adopted, bearing directly upon this subject, 
among which is a joint resolution, approved October 25, 1865, in the 
following words; “Resolved, by the legislature of the State of Mis- 
sissippi — That the auditor of public accounts be, and he is hereby 
directed to issue no more warrants upon the treasurer for the payment 
of money, until further orders.” 

This joint resolution, though it takes the form of a mere mandate to 
the officer, must, if entitled to have any effect at all, be construed as 
a repeal, or at least as a suspension of the provisions of the code on 
the subject of the issuance of warrants, and as taking away from the 
auditor all power to issue a warrant on the treasury for the payment 
of money imtil otheiavise authorized by law. 

The relator contends that this resolution forms no defense to his ap- 
plication for a mandamus, for the following reasons, to wit: 

1. That it is void for want of an enacting clause, in the language 
prescribed by the constitution. 

2. That it was not required to be read or passed with the fonns 
prescribed in case of a bill, and therefore cannot operate to repeal 
a law formally enacted, not being of equal dignity. 

3. That if otherwise valid, it would impair the obligation of the 
contract between himself and the State, and would take away his 
vested rights imder that contract; and 

4. That it did not take effect at all until after the date of the judg- 
ment in his favor in the court below, and therefore can have no applic- 
ation. 

1. The first question is whether the resolution is void for want of 
a sufficient enacting clause; and this involves another question, to wit, 
whether the legislature has the constitutional power to pass a joint 
resolution at all, to have the force and effect of a law. 

By the fourth section of the third artiole of the constitution, the 
legislative power of the State is vested in the two branches, which 
constitute the legislature, and it is ordained that "the style of their 
laws shall be; Be it enacted by the legislature of the State of Mis- 
sissippi.” As the style of this resolution is, “Resolved by the legisla- 
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ture of the State of Mississippi,” if a literal adherence to the formula 
prescribed by the constitution is required, it would follow that the 
resolution is wholly void. The question is one that does not seem to 
have received a judicial decision, so far as we have been able to dis- 
cover; but in a work cited on the law and practice of legislative as- 
semblies, by Mr. Cushing, the opinion is expressed that this form of 
enactment must be strictly pursued, and that no equivalent language 
will be sufficient. In the absence of any authoritative adjudication, we 
are not prepared to adopt this conclusion. The argument against I’e- 
quiring a literal compliance with any form of words in the enacting 
clause, as a condition of giving effect to a statute, would be very strong 
on the score of convenience; for the plainest expressions of the legis- 
lative will, and the most m'gent in their character, would be constantly 
liable to be defeated by the slightest o-mission or departure from the 
established phraseology, No possible good could be achieved by such 
strictness, and the greatest evil might result from it. There are no 
exclusive words in the constitution negativing the use of any other 
language, and we think the intention will be best effectuated by hold- 
ing the clause to he directory only. It is necessary that every law 
should show on its face the authority by which it is adopted and pro- 
mulgated, and that it should clearly appear that it is intended by the 
legislative power that enacts it that it should take effect as a law. 
These conditions being fulfilled, all that is absolutely necessary is ex- 
pressed. The word “resolved” is as potent to declare the legislative 
will as the word “enacted.” It is true that a resolution may or may 
not take effect as a law, depending upon the occasion and object of its 
use. It may be resorted to as a vehicle to convey the opinions or wish- 
es of the legislature on any subject, without prescribing any rule of 
conduct to be observed. But whenever a joint resolution does under- 
take to lay down a rule of conduct for any portion of the people of 
the State, it becomes a law, and wiU take effect as such, notwithstand- 
ing the use of the word "resolved” in its style, instead of the word 
“enacted.” The requirement of the constitution is thereby sub- 
stantially complied with, and the will of the legislature sufficiently de- 
clared. 

Joint resolutions, having all the force and effect of laws, are com- 
mon in the legislative practice of this State, and are to be found among 
the acts of almost every session, and applicable to almost every variety 
of subjects. Appropriations of money from the treasury to various 
objects have frequently been passed in this form, and no objection has 
ever been raised to their validity. They are expressly recognized by 
the constitution, which provides that they shall be presented to the 
governor and be approved by him, before they take effect, or, if dis- 
approved, shall be repassed by both houses, according to the rules and 
limitations prescribed in case of a bill (article 5, section 16.) By the 
separate rules of each branch of the legislature, they are required as 
acts and addresses to be signed by the presiding officers; and by the 
joint rules of the two houses, they are required to be enrolled, examin- 
ed and signed, and presented to the governor for approval, in ffie same 
manner, and by the same committee, as in the case of bills. Though 
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generally, but not universally, confined to administrative, and local 
or temporary matters, they form nevertheless one of the known and 
recognized modes of legislation. 

The Constitution of the United States contains the very same pro- 
visions in reference to the presentment of bills, orders, resolutions, and 
votes to the President for his approval, that are found in the State 
constitution. In reference to “bills,” this approval is necessary “before 
it become a law,” and in reference to orders, resolutions, and votes, 
“before the same shall take effect; ” upon which a distinction was at- 
tempted to be founded in the argument. Yet the constant practice of 
the congress has been to enact important measures of legislation, 
chiefly of the character before referred to, by joint resolution. Both 
Constitutions contain the same clause, “that no money shah be 
drawn from the treasury, but in consequence of appropriations made 
by law.” And the constant practice, both in Congress and the leg- 
islature, has been to malce important appropriations of public money 
from the treasury, by joint resolution; thereby showing, that in the 
usage and practice of these assemblies, a resolution is regarded as a 
law, and is in all respects of equal force and effect. 

Such a practical interpretation of the constitution, sanctioned by 
long usage and acquiescence, and hitherto, so far as we can discover, 
wholly unquestion^, is entitled to great weight, and ought not to be 
departed from unless under circumstances of the most imperative 
character. 

The constitutions of a number of the States contain the provision, 
that “every law enacted by the legislature shall embrace but one sub- 
ject, and that shall be expressed in the title; ” and among these States 
are Louisiana and California. In the construction of this clause, the 
courts of the former State have held it to be improper to give it too 
vigorous and technical a construction. By following in its applications 
the rules of a nice and fastidious verbal criticism, ' the action of the 
legislature would often be frustrated, without fulfilling the intentions 
of the framers of the Constitution. [Municipality No. 3 v. Michoud] 
6 La.Ann, 605, 608. In California this section of the Constitution is 
regarded as merely directory. Such was the contemporaneous ex- 
position adopted and acquiesced in by the legislature, and tacitly as- 
sented to by the courts. Washington v. Murray, 4 California, 388. 
These observations we think justly apply to the clause of our Constitu- 
tion prescribing the enactment clause of laws, which was no doubt in- 
tended to promote uniformity smd precision, without being designed 
as a condition, upon the strict and literal fulfillment of which, the vali- 
dity of the law should depend. 

2. In support of the second objection, it was urged that as the con- 
stitution does not mention resolutions, in prescribing the forms and 
ceremonies to be observed in the passage of bills, therefore a resolu- 
tion is not of equal dignity with a bill, and cannot be employed to re- 
peal a general law. 

We cannot perceive the force of this position. All legislative acts, 
duly enrolled, signed by the presiding officers of both houses, and ap- 
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proved by the governor, it appears to us, must stand on an equal foot- 
ing as to dignity, and must equally prevail as the act of the sovereign 
power of the State, whether they be “enacted,” or only “resolved.” 

It was insisted also that by a joint rule of the two houses of the 
legislature, joint resolutions are only required to be read on two 
several days, and therefore the court must presiune that this resolu- 
tion was passed after two readings only, and hence did not become a 
law. On the production of the rules of the legislature, no such rule 
was found to exist, and the foundation of the argument fell to the 
ground. But if the fact had been otherwise, we could not have in- 
dulged the presumption insisted upon, for in the case of Green v. 
Weller, 32 Miss. 650, in reference to this very question, this court, 
after stating the provisions of the constitution requiring bills to be 
signed by the presiding officers of the two houses, and to be approved 
and signed by the governor, and the statutory regulation that all bills 
thus authenticated shall be deposited in the office of the secretary of 
state, say — “When an act of the legislature has passed through these 
forms, which are shown upon its face to have been complied with, and 
it is filed in the secretary’s office, it becomes a record, and has all the 
legal incidents of a record, by the rules of the common law; and all 
the effect, as evidence of the authenticity and validity of the act, 
which the parliament rolls of statutes had in England.” And again, 
"it must of necessity have been intended that the act so sanctioned, 
and required to be preserved, shall constitute a record, with the in- 
cidents, appertaining to such a record at common law, importing ab- 
solute verity wliich no evidence is allowed to contradict, and a com- 
pliance with all the forms necessary to its validity.” Having estab- 
lished the proposition that the act thus authenticated and preserved, 
is a record, and upon settled principles of evidence, incapable of con- 
tradiction, the court go on to rule, that if this were not so, yet this 
court cannot take judicial notice of the journals of the legislatee in 
order to ascertain the true state of facts. . . . 

Reversed and petition of relator dismissed. 

NOTES 

1. In Hoyt T. Sprague, 103 U.S. 613 at pp. C35-6 (1880), Bradley, J., reterring 
to a joint resolution of the Bhode Island legislatui’e, said: “But another objection 
to the Talidity of the joint resolution is that It was not in proper form, In not being 
preceded by the proper enacting clause. The constitution declares that the style 
of the laws shall be: ‘It is enacted by the General Assembly as follows.’ If this 
requirement is anything more than directory, it cannot be decreed to apply to that 
species of enactments which are usually denominated joint resolutions, and which 
are often used to express the legislative will In cases not requiring a general law. 
The practice of the Congress of the United States, and of almost eveiT legislative 
body in the country, may be adduced to show that a resolution of the nature now 
under consideration could not have been within the intent of the provision referred 
to.” 

2. State T. Ciunniiigham, 39 Mont. 197, 103 P. 497 (1909), held void a Joint reso- 
lution which had no enacting clau,se. The Montana Constitution contained a pro- 
vision declaring; Article B, sec. 20, “The enacting clause of every law shall be as 
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follows; ‘Re it enacted by tbe Legislative Assembly of the State of Montana.' " The 
f'oni't constiiied the Constitutional provision as “mandatory and pi’oliihitory becainse 
there is no exception to their requirements expressed anywhere in the Constitution’’. 


SECTION 2. THE TITLE 
A. Introductory 

U. M. ROSE, TITLES OF STATUTES 

5 A.B.A.Eep. 221, 222-228 (1882), 

It is of course well known to you all that, until within 
a comparatively recent period, the title of a statute was only a name, 
having no further significance than a mark of identification, and that 
at present such titles have acquired a fixed place in the constitutional 
law of a large majority of the American states. 

To a casual observer, nothing might seem more arbitrary, or even 
capricious, than such a result; hut a very brief review will serve to 
show that it is the orderly outgrowth of natural causes of the most 
lasting character, and wholly inseparable from the conditions in which 
they take their rise. 

Lord Coke commends certain statutes for being shortly penned; and 
says that “it was the wisdom of ancient parliaments to comprehend 
much matter in few words.” ^ 

Another characteristic might be referred to as serving to distinguish 
the old statutes mentioned. They had no titles; for it is said that the 
title of an act is but a new usage, dating from about the 11th Henry 
VII.® At first the title was usually framed by the clerk of that house 
in which the bill first passed, and it was seldom read more than once. 
Being commonly written in red ink, these titles were for a time called 
rubrics.^ 

Evidence might be adduced to show either that the clerks were 
somewhat careless in the discharge of this duty, or that they did not 
conceive any necessary connection as existing between the contents 
of a statute and the title or name by which it was to be called. 

At any rate, it is clear that the courts could not rely upon a title 
thus affixed by a mere ministerial officer as affording any evidence of 
what the legislature meant. For the purposes of interpretation, the 
clerk had no special advantages over those possessed by the courts; 
he was also without judicial training, and without the salutary in- 
fluence derived from the responsibility attached to the judicial 
office. 

After the practice had changed, and when titles had come to be 
affixed to bills in the way that is customary at the present time, 


12 Inst. 306, 401. 

* 1 W.Blackst, 95. 

3 Poulfcer’s Case, 11 Bep. 29. 
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the courts continued to disregard them as naeans of inteiTpretation. 
Chief Justice Holt said: 

“It is true that the title of an act of Parliament is no part of the 
law or enacting part, no more than the title of a book is part of the 
book; for the title is not the law, but the name or description given to 
it by the makers.” * 

This comparison of the title of an act with the name of a book was 
perhaps more forcible at the time it was made than it would be now; 
for in the time of Lord Holt the fashion of giving conceited and far- 
fetched titles to books was extremely prevalent. At any rate, the 
title was regarded as affording “no legislative import.” ® 

Gradually, however, in the development of the law, titles of statutes 
have come to be considered as aids to interpretation, at least in cases 
of great doubt. But their position as such is quite subordinate, and is 
not very well defined. 

Mr, Dwarris admits that the title is a part of a statute in a popular 
sense, but will not consent that it shali be so considered in a legal 
sense. The distinction is not important; the only practical ques- 
tion being as to what weight, if any, shall be given to the title in the 
process of construction. But here, as in many other things, it would 
soem that there is a fair prospect that popular views wiU ultimately 
prevail. 

That the title of a statute may be referred to in order to ascertain 
the intent of the legislature, in case of serious doubt is now well settled, 
both in England and in this country.® . 

Probably less effect is given to the titles of acts of Congress than to 
the acts of other legislative bodies, growing out of the custom of Con- 
gress to insert in the same statute the most incongruous provisions, 
having no reference to the matter specified in the title. In Hadden v. 
Collector,'^' the court cites a number of acts of Congress of that kind. 
In the case of appropriation bills, it is common in Congress to insert 
a variety of the most dissimilar matters in one bill. In respect of 
these the title must be disregarded wholly, each clause requiring a 
separate scrutiny, and a construction according to its own separate 
merits.® . 

. Mr. Sedgwick, after mentioning the gradual change in the 
law in respect of the influence of titles on interpretation, says: 

“It seems to me on the whole, however, that the original rule is the 
true one. The title is rarely a matter of legislative debate or scrutiny; 
and though it may, and doubtless does, give a general idea of the 


4 Mills V. WllltlBs, 6 Mod. 62. 
s Attorney General v. Weymouth, Ambler, 22. 

estradhng v. Morgan, Plow. 203; King v. Cartwright, King v. Marts, 3 East, 
160; Cohen v. Barrett, 6 Cal. 195; Flynn t. Abbott, 16 Id. S5S; Harris v, San Fran- 
cisco, 52 Id. 553. 

•J 6 Wall. 110. 

8 7 Opinions Attorneys General. 
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purpose of the act, still it is precisely in cases of nicety and doubt that 
it cannot with safety be relied upon.” ® 

The suggestion is certainly an acute one, as it may well be infeiTed 
that the same carelessness or want of skill in the use of language 
which would serve to render the enacting part of a statute ambig- 
uous, would also pervade the title, which is usually the work of the 
same author. Yet as the works of men are commonly by no means of 
uniform quality, cases may well arise of doubtful enactments annexed 
to titles of extreme clearness. The spirit of modern jurisprudence tends 
to discountenance general and sweeping rules for discarding testi- 
mony which may result at times in wiUful blindness. 

One serious difficulty in giving much weight to titles is to be found 
in the fact that many of the titles of acts are designed to conceal 
rather than to explain their contents; devised with a view to obtain 
the support of careless or confiding legislators, who may be induced to 
vote for a bill simply because its title recommends it as being pro- 
motive of a praiseworthy object. Statutes of this kind are very com- 
mon — statutes of which it might be said, in the language of the Shake- 
spearean drama, that their 

“. . . titles 

Hang loose about them, like a giant’s robes 
Upon a dwarfish thief.” — ^Macb., act v., sc. 2. 

An instance of this kind may be found in a bill said to have been 
lately introduced in Congress, under the title of “A Bill for an Act 
to Reduce' Taxation.” This title was sufficiently captivating, but on 
examination it was found that the bill, if enacted, would increase the 
rate of taxation on every article of taxation mentioned in it. 

It is clear that if the com'ts could qualify laws procured in this 
fraudulent manner, by softening the rigor of the enacting part by 
the fine qualities of their titles, the real intent of the majority of the 
legislature voting for them might be reached in a roundabout way; 
but usually this could not be done without giving greater weight to the 
title than to the enacting part. . . . 


B. ConstitutioTidl Requirements 
STATE V. TOWNSHIP COMMITTEE OF NORTHAMPTON 

Supremo Court of New Jersey, 1888. 50 N.J.L. 496, 14 A. 587. 

Dbpue, J. This writ brings up the proceedings of the township com- 
mittee of the township of Northampton, m the county of Burling- 
ton, for paving Mill street, in the town of Mount Holly. The im- 
provement was authorized and executed, and the assessments there- 
for made, under a statute passed March 27, 1882. Supp.Revision, 


» Sedgw., Stat. and Const.Law, 61. 
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1058. The act provides that whenever the citizens of any township 
of this state shall, at any special or annual town meeting, pass a res- 
olution by a two-thirds vote ordering the paving or macadamizing 
of any street or streets, road or roads, or part or parts thereof, with- 
in the bounds of said township, and shall specifically appropriate 
money for that purpose, the township committee shall cause the 
same to be paved or macadamized in accordance with such resolu- 
tion. The act authorizes the township committee to fix grades, to 
decide the kind and quality of pavement or roadbed, to cause streets 
to be curbed, to contract for the work, to mal<e assessments for bene- 
fits to defray the cost of the improvement, sell lands for the collection 
of assessments, etc. The Twenty-eighth section provides that noth- 
ing therein contained should give the township committee of any 
township any control of or supervision over any road or roads, or 
part of the same, lying and being within the limits or boundaries of 
any incorporated town, borough, or city, being within the limits or 
bounds of any township, and which road or roads are now by law 
under the control and supervision of the municipal authorities of any 
such town, borough, or city. The act is entitled “An act authoriz- 
ing the township committees, in any township in this state not con- 
taining an incorporated city or borough wholly or in part within its 
limits, to pave or macadamize any street or streets, road or roads, 
or part or parts thereof, within said township,” etc. 

Mount Holly is not an incorporated city or borough. It is an in- 
corporated town lying and being within the bounds of the township 
of Northampton, incorporated for special and limited purposes, with- 
out any control or supervision over roads within its corporate limits. 
It is a municipality created for special and limited pui’poses, of the 
character of that which was under consideration in State v. Troth, 
34 N.J.L. 377-386, on error, 36 N.J.L. 422. Within the principles 
laid down by this court in that case, and approved by the court of 
errors, though the decision of this court was reversed on other 
rounds. Mount Holly is, for the purposes of control, and supervision 
over roads, part of the township of Northampton. The objection 
that this act does not apply to roads in Mount Holly, because the 
town is not mentioned in the title, is without foundation. It may 
be added that section 28 may be rejected vrithout impairing the leg^ 
effect or efficiency of the act; for it is inconceivable that a town, 
borough, city or other municipality having by its charter complete 
control of its streets should be affected by a law on the subject of 
roads relating to townships because such borough, city, or munici- 
pality happened to be within the bounds of a township. 

An objection arising upon the construction of' this act, in con- 
nection with its title, is more formidable. Upon such a construction, 
it is contended that the act is a local and special law, within para- 
graph 11, § 7, art. 4, of the constitution, which declares that the 
legislature shall not pass private, local, or special laws in any of the 
following enumerated cases, among which is enumerated “laying out, 
opening, altering, and working roads or highways,” and which en- 
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joins upon the legislature to pass general laws providing for the 
cases enumerated. The body of the act applies to all the townships 
of this state. A law embracing all cities or all townships is a gen- 
eral law, within the meaning of this clause of the constitution; for, 
as was said by Mr. Justice Dixon in State v. City of Trenton, 42 N.J.L. 
487, these bodies, because of their mai'ked peculiarities, are by com- 
mon consent regarded as distinct forms of municipal government, 
and so constituting classes by themselves. This principle has been 
repeatedly adopted and acted upon. . . . But the enacting 
part of the act is qualified and restrained by the title. In the title 
the legislature annoimces its purpose to legislate, not for all the town- 
ships of this state, but only with respect to such of them as- do not 
contain an incorporated city or borough either wholly or in part with- 
in the limits of the township. The constitutional mandate that the 
object of every law shall be expressed in its title, has given the title 
of an act a twofold effect. It has added additional force to the title, 
as an indication of legislative intent, in aid of the construction of a 
statute couched in language, of doubtful import, and it also operates 
as a constitutional limitation upon the enacting part of the law. 
The enacting part of a statute, however clearly expressed, can have 
no effect beyond the object expressed in the title. To maintain any 
part of such a statute, those portions not embraced within the pur- 
view of the title must be exscinded; and, if the superaddition to the 
declared object cannot be separated and rejected, the entire act must 
fail. ... To maintain this act in any particular, it must be 
construed as a law applicable only to such townships as do not con- 
tain any incorporated city or borough wholly or in part within the 
township limits. The act as construed, in subordination to its title, 
sufficiently designates the townships to which its provisions were 
intended to apply. But designation, by description or otherwise, will 
not fulfill the essential qualities of a general law, within this con- 
stitutional provision. The only classification allowed is that which 
embraces a group of objects distinguished by qualities and character- 
istics sufficiently marked and important, having regard to the pur- 
poses of the legislation, to make them a class by themselves, including 
all, excluding none, which pertain to the class. This rule has been so 
frequently enunciated that a citation of the authorities would be super- 
fluous. The classiflcation on which this act rests, is a classification 
setting apart townships not having an incorporated city or borough 
Avithin the township bounds from the other townships in this state. 
The subject of the legislation — ^grading, making, aiid working roads — 
is one that is common to all the townships of this state, as well as to 
the townships set apart for this scheme of legislation. There is no 
quality which distinguishes the townships so circumstanced from the 
other townships of this state, or the rbads in such localities from other 
highways in this state. A classification of this character is plainly in- 
sufficient to answer the essentials of a general law. It is conceded by 
counsel that, under the classification adopted, the act would apply to 
Northampton township, which has within its boundaries the incorpo- 
rated town of Mount Holly, and not to the neighboring township of 
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Pemberton, for the reason that the latter township has an incorpo- 
rated borough within its boundaries, — a condition of inequality in the 
application of this law that would arise in many of the counties of this 
state. For the reasons given, the proceedings under review should be 
set aside. 

NOTES 

1. All except the following seven states have constitutional provisions similar 
to that invoked in the principal case; Connoctieut, Maine, Massacliusetls, New 
Hampshire, North Carolina, Rhode Lsland and Vermont. 

2, In People of State of New yorlc v. Parker, 10 N.J.Misc. 471, 1 A.2d 54 (1930), 
the statute in question was entitled "An Act to secure attendance of witnesses from 
without the state in criminal proceedings." It was held that the title did not apply 
to conipulsoi’y attendance of witnesses who are witliin the state at criminal pro- 
ceedings without the state. Tlie court said: "Assuredly a title which is misleading, 
by reason of its specific and limited reference to one dciinite object where another 
is embraced in the act, la faulty. True, the title of a statute meets the constitu- 
tional requirement when it mentions the subject matter generally and Is accom- 
panied with a succinct indication of the legislation eoncerniug it. The title of this 
statute is not expressive of such a general subject as to create the inference that the 
statute, under such title, contains provisions requiring witnesses from within this 
state to appear and testify in some other state.” 


RADER V. TOWNSHIP OF UNION 
Supreme Court of New Jersey, 1877. 30 N.J.L. 509. 

The opinion of the court was delivered by 

Beasley, Chief Justice. The plaintiff alleges that he did certain 
work on the public streets in the township of Union, county of Union, 
under a contract made with him by the road board incorporated in the 
name of “The Southeasterly Road District of the township of Union, 
in the county of Union,” by the act of 29th of March, 1871, and that 
the obligation to pay this debt was transferred to the present defend- 
ant, the township committee of the township of Union, by the act 
which repeals the previous one, and which latter act was approved 1st 
of April, 1872. It is obvious that the plain tiif’s right of action rests on 
one or both of these legislative enactments, and that if both of them 
are inoperative, such action must fail as against this demurrer. Both 
of these laws are called in question in this connection, and although the 
same objection is made to the two, still it will tend to perspicuity to 
treat them in turn. It should, however, be premised, that although 
this case has been before this court on previous occasions, the ques- 
tions now to be disposed of have, for the first time, been placed before 
us for consideration. 

The exception now taken to these statutes is, that they are in con- 
flict with Placitum 3, of Section 7, of Article IV, of the constitution of 
this state, which is in these words, viz., “To avoid improper influences, 
which may result from intermixing in one and the same act such 
things as have no proper relation to each other, every law shaU em- 
brace but one object, and that shall be expressed .in the title.” 
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The purpose of this provision is plainly two-fold; first, to ensure a 
separate consideration for every subject presented for legislative ac- 
tion; second, to ensure a conspicuous declaration of such purpose. 
By the foi-mer of these requirements, every subject is made to stand 
on its own merits, unaffected by “improper influences” which might 
result from connecting it with other measures having no proper rela- 
tion to it; and, by the latter, a notice is provided, so that the public, or 
such part of it as may be interested, may receive a reasonable intima- 
tion of the matters under legislative consideration. These are the in- 
tents which the court, in its application of this clause of the constitu- 
tion, is called upon to further, and, as far as may be practicable, to car- 
ry into effect. Let us see, then, how these two acts now sub judice will 
bear these tests. 

The first of these laws was approved on the 29th of March, 1871, 
and it is entitled thus: “An act in relation to streets in Union township, 
in Union county.” By its first section it sets off, by designated bound- 
aries, a certain part of Union township, and then declares that the in- 
habitants of such part — to use its own language — “shall be, and they 
are hereby created, a body politic and corporate, to be called the 
‘Southeasterly Road District of the township of Union, in the county 
of Union,’ for the purpose of laying out, opening and improving streets, 
roads, highways and public parks within the said boundaries, and for 
exercising the rights, powers and franchises conferred by this act, and 
shall be capable of suing and being sued, and of having and using a 
corporate seal.” 'The next section directs that there shall be a board, 
to consist of five persons, to be called commissioners of public roads, 
whose duty it is made to exercise the powers therein conferred, and 
to whom is given exclusive control over the roads and highways within 
such district. In subsequent sections this board is clothed with full 
and exclusive authority “to lay out streets, avenues and public parks 
viithin the said district” — to enter upon and take lands for these pur- 
poses; the necessary machinery for assessing damages and benefits 
being provided. In a special section, power is given to connect any 
sewer in this district with any sewer to be built in the city of Elizabeth, 
and the act concludes with a provision for the annual election of the 
members of the board of commissioners. These are the substantial 
contents of the act in question. 

There are two objections under this head, in the brief of the counsel 
of the defendants, that seem to me to be especially worthy of con- 
sideration and criticism. 

The first is, that the act in question relates to more objects than one, 
some of which are not expressed in the title. The object of legisla- 
tion is described to be streets in Union township, and in the body of 
the act power is given to construct a sewer and make public parks, and 
it is said such improvements are things by themselves, and have no 
relation to the general legislative project. With regard to the first of 
these specifications, I am inclined to think that the objection is not 
well founded. The making of a sewet may be said to be comprehended 
in a description purporting to relate to streets. A street can be, and 

Bead & MacDonald XI C B Leg — 43 
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visually is, devoted in part to this use, and it would, therefore, seem 
that the introduction of tliis provision does not violate the unity of 
statutory object that is required to prevail. The principles laid down 
in the well-considered case of State, ex rel. Walter, v. Town of Union, 

4 Vroom 351, appear fully to countenance this feature of the present 
act. 

But the second point, I think, is more intractable, and cannot be 
brought into subjection to the same rule. The making and control of 
streets is a thing entirely different from the making of parks; the 
two have no connection, and neither is an adjunct to the other, and it 
is impossible, as it seems to me, to logically hold that a description of 
one embraces both. The rules that there must be a substantial unity 
in the statutable object as indicated by the title, is, in this instance, ob- 
viously violated. But I do not, on this account, conclude, as counsel 
appears to have done, that by reason of this illegality this entire stat- 
ute is to be treated as a nullity. Such is not the legal rule, and no such 
consequence is denounced by the constitutional article in question, 
which merely prohibits, without defining the effect of, its infraction. 
It will answer every purpose of law, and of public policy, to declare, 
in such cases as the one now under advisement, the unlawful super- 
addition to the declared object of the statute to be inoperative and 
void. This can always be done when the objectionable feature stands 
by itself, and is separable, as a distinct thing, from the body of the 
act, and there is no reason to suppose that the portion thus eliminated 
constituted an essential motive to the enactment of the law. This I 
vmderstand to be the usual rule of law regulating this subject, and, by 
its application to this case, it will be only the power to make parks 
that will be affected by the present objection, the body of the act be- 
ing beyond its scope. This question was the subject of judicial con- 
sideration in Alabama, and was determined in a manner that is in har- 
mony with the view just expressed. The case to which I refer is that 
of Walker v. State, reported in 49 Ala. 329, the statute then in question 
being entitled “An act to restrict the sale of personal property in cer- 
tain cases,” and which, in its body, contained a provision making pun- 
ishable as a misdemeanor the wilful destruction of personal property 
on which there was an unsatisfied lien, and the result reached by the 
court was, that the constitutional provision that required but one sub- 
ject to be embraced in a statute, was violated, but that, notwithstand- 
ing this illegality, the whole act was not void, but only the unlawful 
interpolations, they being severable from the other parts of the law. 

But the other point on this same subject raised by counsel, has a 
wider scope, and, therefore, is of a more serious character, such point 
being, that the title of this statute does not truly express the object of 
the legislation which it embodies. 

After a careful consideration of this subject, I have concluded that 
this exception is well taken, for I have failed to discover what effect 
is to be given to this constitutional provision, if it is not, in this case, 
to have the effect of annulling this law. It has been already said that 
the purpose of the provision requiring the object of the proposed law 

REiA.ii & MacBomald TJ.O.B.IiEa. 
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o be express^ m its title, is to give notice of and publicity to the pro- 
posed legislation, and such purpose would be thoroughly frustrated, 
11 a inle should be sanctioned having a scope sufficiently wide to em- 
prace and to validate the present act. The title of this act is, “An act 
in relation to streets in Union township. Union county,” and it will, on 
a moment s thought, be perceived how general such an allusion to the 
legislative purpose is. It is true, that it may be difficult to indicate, 
by a fomiula, how specialized the title of a statute must be; but it is 
not difficult to conclude that it must mean something in the way of 
being a notice of what is doing. Unless it does this, it can answer no 
useful end. It is not enough that it embraces the legislative purpose — 
it must express it; and where the language is too general, it will ac- 
complish the former, but not the latter. Thus, a law entitled, “An act 
for a certain purpose,” would embrace any subject, but would express 
none, and, consequently, it would not stand the constitutional test. 
And so, a law entitled “An act in relation to silk goods,” would not in- 
dicate, in the faintest outline, a purpose to incorporate a body for the 
manufacture of such fabrics. Such titles would be idle and inefficaci- 
ous for every purpose. And yet the latter example of a nugatory title 
is not unlike the one prefixed to the act under consideration. It is de- 
scribed as being in relation to streets in Union township, but its im- 
mediate purpose is to create a corporation to take charge of such 
streets. These streets, before the passage of this law, were in the 
hands of the officers of the township; the new scheme was to super- 
sede such supervision, and to transfer it to a corporate boai’d organ- 
ized for that purpose. This was an important change, most material- 
ly affecting the property and personal rights of the inhabitants of the 
district embraced in the law; and yet it is certain the title of this stat- 
ute would not have conveyed to such persons any intelligible intima- 
tion of the project in contemplation. This statute relates to the streets 
only because the organization it establishes is to have the control of 
them, but the object of the act is the establishment of such organiza- 
tion. Such object not being expressed in the title, I think the entire 
act is void. 

But this resolution, with respect to this first point, is not conclusive 
of the issue on this demurrer. The questions touching the legality and 
effect of the act of the 1st of April, 1872, remain to be disposed of. 

This statute is entitled “An act to repeal an act entitled ‘An act in 
relation to streets in Union township, in Union county,’ approved 
March 29th, 1877,” and it effects the purpose thus indicated, by re- 
pealing the act already criticised. In its subsequent sections, it pro- 
vides that such repeal shall not affect or impair any legal contracts 
made under the original act, and it authorizes and empowers the town- 
ship committee of the township of Union, and their successors, to com- 
promise and settle, if possible, with such contractors, and “to pay all 
just debts contracted by said commissioners for improvements under 
said act;’’ and to enable the township committee to execute these 
trusts and powers, such committee is “authorized to borrow such sums 
of money as may be necessary for that purpose, and to provide for the 
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payment of said sums so borrowed, by the issue of the bonds of said 
township.” And it further enacts that the expenses for improvements 
may be assessed and collected in the mode appointed in the act re- 
pealed, and makes valid assessments already laid. 

It is argued that this repealing act is void by reason of the same im- 
perfection which has been found exists in the primary law, that is to 
say, that its title does not fairly express its object. The specification 
under this exception is, that the body of the act comprises objects not 
expressed in the title to the law. 

I do not concur in this view. The objects which, it is insisted, are 
not indicated in the title, are the powers conferred on the township 
committee of Union, looking to the payment of debts due under the re- 
pealed statute. But I think such powers and their incidents are the 
necessary concomitants and dependencies of the repeal of this act. 
A provision for the payment of the existing debts was an inseparable 
accompaniment of a repealing law, for such a law could not be legally 
passed without some such provision being made. Nor could there be 
any doubt as to who would be responsible for such debts. The road 
district was a part of the township, and when, therefore, the organiza- 
tion of the district was abolished, the township organization revived, 
and it followed almost as a matter of course, that the latter would fall 
heir to the obligations of the former. All these things seem to follow 
in train on the repeal of this law, and, therefore, it was not necessary 
to indicate them in the title of the repealing law. If we look at this 
matter practically, we will see, I think, that in this instance the con- 
stitutional principle in question was not, in substance, infringed. This 
work upon the public streets, which forms the ground of this action, 
had been done; the Inhabitants of this locality had the the benefit of 
such work, and were liable, by the express terms of the original act, 
to pay for it; when, consequently, they were notified by tlie title of 
the second law, that the former one would be repealed, they could not 
reasonably draw the conclusion that they were to be exonerated from 
those debts which had theretofore been incurred in their favor; nor 
could they have been surprised to find that they, as inhabitants of the 
township, were not relieved from the burthen that had rested 'on a 
portion of them as inhabitants of the road district. This clause of the 
constitution does not require the methods by which the object of the 
statute is to be effected, to be stated in its title; and the liquidation of 
the debts of a corporation whose charter is repealed, is an essential 
part of the process of the repeal of its charter. It may be true that' 
this charging the entire township with the expense of the work done 
on the roads of a particular district, is a departure from the ordinary 
practice in this state, but whether such a departure shall occur is a 
matter for legislative discretion. I can have no doubt that the legis- 
lature could formally have declared that certain roads to be made in 
a township, should, contrary to tiie usual custom, be borne by the body 
of the township; and, granting this power, it seems impossible to deny 
the right to transfer to such corporation the burthen of paying for 
roads which may have been theretofore made in a particular district 
of such township. 
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This second statute is not, in my opinion, obnoxious to the charge 
of unconstitutionality. . . . 

Let judgment be entered on this demurrer, for the plaintiff. 

NOTE 

In accord: Warren v. Walker, 16T Tenn. .^05, 71 S.W,2d 1057 (1934). 


H. L, SHAFFER & CO. v. PROSSER 

Supreme Court of Colorado, 1936. 09 Colo. 335, 62 P.2d 1181. 

Burke, Justice. Plaintiff in error is hereinafter referred to as the 
Shaffer Company, defendant in error as Prosser, and the United States 
Bond Company as the Bond Company. 

Prosser revoked the license of the Shaffer Company as a dealer in 
securities. The district court sustained that action, and to review its 
judgment this writ is prosecuted. 

Prior to October, 1930, Shaffer was president and manager of the 
Bond Company, and for a considerable time thereafter was a member 
of its board of directors, and was, and is, in control of the Shaffer 
Company. For all the purposes of this cause he was these respective 
companies and we so consider him. 

The license in question was issued under the provision of chapter 
96, p. 352, L.1931. Section 3, thereof, p. 355, provides for its issuance 
by the Secretary of State, and by section 5, p. 358, of the same act it 
might be canceled by the same officer. These powers and duties were 
transferred to the Attorney General by paragraph 2, § 13, art. 5, of 
chapter 37, p. 222, L.1933. These provide that the officer must find 
that the applicant for a license “is of good business repute,” and that 
a license once issued -may be revoked if it is shown that the licensee 
“is not of good business repute.” ... 

2. It is contended that the act of 1931 because of defective title 
violates section 21 of article 5 of the State Constitution which pro- 
vides that no bill shall be passed “containing more than one subject, 
which shall be clearly expressed in its title.” Here the title is, “An 
Act Relating to Fraudulent Practices in Respect to Stocks, Bonds and 
Other Securities,” and the point presented is that this gives no hint 
of licensing. In support of their position counsel rely upon In re 
Breene, 14 Colo. 401, 24 P. 3, and other Colorado cases. With none 
of these do we disagree. However, so varied is the practice of enti- 
tling legislative acts, and so divergent the questions raised under said 
section 21, that adjudicated cases are rarely helpful save as they an- 
nounce broad general . . . rule that “particularity is neither 

necessary nor desirable; generality is commendable.” ... If 
the legislation “is germane to the general subject expressed in the 
title; if it is relevant and appropriate to such subject, ... it 
does not violate this provision of the Constitution.” Tested by these 
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rules, as well as by others laid down by the adjudicated cases in tliis 
jurisdiction, we doubt not this title is sufficient. 

The judgment is accordingly affirmed. 


LIEN V. BOARD OF COMMISSIONERS 
IN RE HEGNE-HENDRUM DITCH NO. 1 

Supreme Court of Minnesota, 1000 80 Minn 58, 82 N W 1094. 

Brown, J. This is a proceeding for the establishment and construc- 
tion of a ditch under and pursuant to the provisions of chapter 97, 
Gen.Laws 1887. . . , Counsel for appellants do not question the 

regularity of the proceedings or the sufficiency of the evidence. They 
attack the constitutionality of the law under which the proceedings are 
conducted, and assign some errors in the refusal of the trial court to 
give some requests for instructions, which, because the evidence is not 
before us, are of minor importance. They contend that the statute is 
unconstitutional upon the grounds and for the reasons (1) that it au- 
thorizes the taking of private property for a private use; (2) that it 
provides for the levy of taxes which are not uniform or based upon 
the value of the property; (3) that the subject of the act is not ex- 
pressed in its title; U) that the act is void, because it is superseded 
by chapter 98. Gen.Laws 1887. These constitutional objections pre- 
sent the principal questions in the case. 

The authority of the legislature to enact drainage laws is derived 
from the police power, the right of eminent domain, or the taxing 
power, and is undoubted. 10 Am. & Eng.Enc.Law (2d Ed.) 223. It 
is founded in the right of the state to protect the public health, and 
provide for the public convenience and welfare. 

Counsel for appellants contend that the act, construed from the 
standpoint of its title, has for its purpose and object the interests of 
private individuals, and not the public welfare or convenience. And, 
further, that, if it be construed as in the interests of tlie public good, 
it is void, because no such object or purpose is expressed in the title 
of the act. The title of the act is as follows; “An act to enable the 
owners of lands to drain and reclaim them when the same cannot be 
done without affecting the lands of others; prescribing the powers 
and duties of county commissioners and other officers in the premises, 
and providing for the repair and enlargement of such drains, and re- 
pealing certain acts therein specified, and declaring an emergency.” 

1. There can be no question but that the act is in the interests of 
the public, and for exclusively public purposes. No ditch can be es- 
tablished or laid out thereunder unl^s the county commissioners ex- 
pressly find that it will be of “public utility, or conducive to public 
health or of public benefit or convenience.” Section 1 of the act 
clearly shows that the intent and purpose of the legislature was to 
further and promote the public interests, and section 9 makes a find- 
ing of such public purpose an essential to the jurisdiction of the com- 
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missioners to proceed. This is clearly conclusive against appellants’ 
contention that the objects of the statute are in furtherance of private 
interests. It does not matter that in accomplishing the public objects 
of the act private interests are advanced. Such a result is merely in- 
cidental, and does not affect the validity of the law. In determining 
the purpose of a statute, we must look to all its parts, not merely the 
title; and upon the whole statute, title and all, we hold that it should 
be sustained as a proper exercise of police power or of the right of emi- 
nent domain. It is immaterial upon which ground we place it. 

2. Neither can there be any serious question as to the sufficiency 
of the titie. It is not fatal that the objects and purposes of the act 
are not expressed in full in the title. Our constitution does not re- 
quire the title of an act of the legislature to be so broad. It requires 
the subject of each act to be so expressed, but not the “purposes” or 
“objects” of the proposed statute. The objects of an act may not al- 
ways appear from the subject as expressed in the title. Suth.St.Const. 

§ 83; State v. Cassidy, 22 Minn. 312. And to require the objects to 
be tliere fully conveyed and expressed would lead to prolix titles, and 
tend to embarrass and inconvenience legislation. The object of re- 
quiring the title to express the subject of the act is to furnish the leg- 
islature with short and concise information concerning the proposed 
enactment. And if the subject, as expressed and named, be suffi- 
ciently broad and comprehensive to indicate the general purposes of 
tho act, it is sufficient. Burnside v. Coimty Court, 86 Ky. 423; Ex 
parto Burnside, 6 S.W. 276. Says the supreme court of Illinois: “The 
pimvision does not require that the subject of the bill shall be spe- 
cifically and exactly expressed in the title; hence we conclude that any 
expression in the title which calls attention to the subject of the bill, 
although in general terms, is all that is required.” Johnson v. People, 
83 111. 436. A variety of instances where the title to statutory enact- 
ments is not near as expressive as the one under consideration is found 
in the books. Suth.St.Const. 92. In Indiana a drainage statute was 
entitled “An act concerning drainage,” and it was held sufficient. 
Wishmier v. State, 97 Ind. 160. The title of the act in question is 
much broader than that of the Indiana statute, and that case is di- 
rectly in point. See, also, Supervisors v. Heenan, 2 Minn. 330 (GU. 
281); Bright V. McCullough, 27 Ind. 223. In State v. Cassidy, 22 
Minn. 312, the court, after citing some Minnesota cases, says: “The 
rule of construction established by these cases is still unquestioned in 
this court, and must, if adhered to, be decisive of the case now before 
it. Under such rule, as exemplified by these cases, if the legislature 
is fairly apprised of the general character of an enactment by the sub- 
ject as expressed in its title, and aU its provisions have a just and 
proper reference thereto, and are such as, by the nature of the sub- 
ject so indicated, are manifestly appropriate in that connection, and 
as might reasonably be looked for in a measure of such character, then 
the requirement of the constitution is complied with.” Although the 
title of this act is not as complete as it might have been made, we 
think that, within the rule laid down by these cases, there is a suffl- 
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cient compliance with the requirement of the constitution. The ob- 
jections made by appellants’ counsel are not, however, wholly without 
merit; but, reading the entire title, together and in connection with 
the act itself, there is no doubt in our minds as to its sufficiency, and 
we sustain it. 

3. The claim made by appellants that the act in question was su- 
perseded and repealed by chapter 98, Gen.Laws 1887, is untenable. 
That act was passed at the same session of the legislature, and some 
six days later than the act in question. It is very true that a revised 
statute which covers and embraces the subject-matter of a prior stat- 
ute, and which was evidently intended by the legislature as a substi- 
tute for it, operates as a repeal of the prior statute, whether it con- 
tains a repealing clause or not. The law on this subject is correctly 
summed up in 23 Am. & Eng.Enc.Law, 485: “Where two acts are not 
in express terms repugnant, but the later act covers the whole subject- 
matter of the earlier, not purporting to amend it, and plainly showing 
that it was intended as a substitute for the earlier, it will operate as a 
repeal thereof, though all the provisions of the two may not be repug- 
nant. But there must be unmistakable intent manifested on the part 
of the legislature to make the new act a substitute for the old, and to 
contain aU the law on the subject; for mere similarity in the provi- 
sions of the two statutes is not enough to effect a repeal, even though 
the similarity may be such as to cause confusion or inconvenience.” 
By taldng notice of the legislative journals, which we have the right 
to do, we find these two statutes before the legislature at one and the 
same time. Chapter 98 was introduced in the house of representa- 
tives on January 28th; but chapter 97, which appellants contend was ' 
repealed by said chapter 98, was not introduced until February 20th ' 
following. Chapter 98, having been first prepared and introduced, 
could not possibly have been intended as a substitute for, or a revi- 
sion of, chapter 97, the bill for the enactment of which had not then 
ever been before the legislature. The conclusion is inevitable that 
both acts were intended as independent statutes. . , . 

Order aflirmed. 


NOTES 

1. In a footnote to Manson, “The Drafting of Statute Titles,” 10 Ind.L.J. 155 
(1934) at pp. 156-157, the aiiLlior states: 

“The constitutions of Louisiana, aiichigan, New Jersey, Virginia, and West Vir- 
ginia nse the word ‘object’ ; thirty-four use ‘subject’ ; and those of Georgia and 
hlisslssippi use a combination of ‘subject-matter’ and ‘subject.’ In the beginning, 
‘subject’ and ‘object’ were of about equal choice in usage. In 1845 the Constitution 
of Texas contained an ‘object’ clause (Article VII, Sec. 24), which was changed to the 
‘subject’ clause as it now stands. The Supreme Court of Texas has held that the 
change of words did not change the essential meaning of the provision — ^Adams T. 
San Angelo Water Works Co., SG Tex. 485, 25 S.W. 606. The first Constitution of 
California (1S49) contained an ‘object’ clause; the title-body clause as introduced 
into the 1878 Constitutional Convention contained ‘subject’ ; the Committee on the 
Legislative Department and the Convention in its debates were not aware of any 
change and referred to the danse as being precisely the same as the woi-dlng of 
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llicir 1940 Constitution, so the substitution was inadvertent — ^Debates and Proceed- 
ing.s ol the Constitutional Convention of California of 1870. 

“It is sometime, s attempted to distinguish between ‘ob.icct’ title-body clause pro- 
visions and ‘subject’ title-body clause provisions on this basis: that the ‘object’ of 
an act is its aim or pm-pose, while the ‘subject’ of an act is the matter to which it 
relates or with which it deals — ^Louisiana v. Ferguson, 10-1 La. 49, 28 So. 017, 81 
Am.St.Rep. 123; see: State v. Steinwodel, 203 lud. 457, ISO N.E. SG5. This at- 
tempted classiflcation is misleading. All efforts to differentiate between ‘object’ and 
‘subject’ In connection with title-body clause provisions are confusing and useless — 
Bee: Bowman v. Virginia State Entomologist, 128 Va. 3.51, 105 S.E, 141, 12 A.L.E.. 
1121, and Fabcy v. State, 21 Tex.App. 14G, 11 S.W. 108, 11 Am.St.Rep. 182 ; Spencer 
V. Hunt, 109 Fla. 248, 147 So. 282, and Binder v. Board of Sup’rs, 146 So. (La. 
App.) 715. 

“Rather, judicial intei-pretation has rendered ‘object,’ ‘subject,’ ‘general object,’ 
‘general subject,’ and ‘general purpose’ eciuiviilents. These terms are used inter- 
changeably and wlUiout distinction by the courts. The decisions of other jurisdic- 
tions are auoted and relied upon without distinction because of the wording of the 
title-body clause Involved. ‘Object’ and ‘subject’ are so interwoven that courlsi often 
misquole the particular wording of the title-body clause of their own jurisdiction — 
State V. County Judge, 2 Iowa 280 ; Board of Education v. Straub, 182 Mich. 665, 
148 N.IV. 716. In Cote v. Village of Higldand Part, 173 Mich. 201, ISO N.W. 69, 
the court says that ‘provisions requiring the ovjeot of an act to be expressed in its 
title and limiting tlie act to one sxibjeot are embodied in the constitutions of many 
of our States.’ There has never been siicli a title-body clause provision. The con- 
clusion is that It is immaterial whether Ihe title-body clause contains ‘object,’ ‘sub- 
ject,’ or ‘subject-matter.’ All sucli provisions receive like treatment. They were all 
adopted to accompllsli the same results; and this difference in wording was not 
meant to indicate different means for accomplishing these results.” 

Can you reconcile Rader v. Township of Union and la re Hegne-Hendrnm Hitch 
No. 1, supra, with the author's conclusion? 

2. In tlio Permanent Eulos of the Minnesota House of Representatives, rule 4b, 
I'eads, in part: 

“The title of every bUl must give its single subject and briefly state its purpose as 
far as practicable.” 


STATE V. PROBATE COURT OF RAMSEY COUNTY 

Supreme Court of Minnesota, 1039. 205 Minn. 545, 287 N.W. 297. 

Gallagher, Chief Justice. On April 27, 1939, James A. Cook, a 
police officer of the city of St. Paul, filed in the probate court of Ram- 
sey county a petition verified on information and befief , charging one 
Charles Edwin Pearson with being a psychopathic personality as de- 
fined by c. 369, Session Laws of Minnesota, 1939, and praying for his 
commitment according to law. On certification by the county attor- 
ney of his satisfaction that good cause existed for the institution of 
the proceedings, the probate court issued an order requiring the sheriiS 
of Ramsey county forthwith to bring the said Pearson before the 
court and another order fixing a hearing on the petition for May 5, 
1939, at two o'clock P.M. 

Before the service of these orders, relator applied to this court for 
a writ of prohibition and on his verified petition attacking the consti- 
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tutionality of the act under which the proceedings were instituted we 
issued a temporary writ prohibiting the probate court from proceed- 
ing with the hearing until the further order of this court. The matter 
is now here on relator’s application to make the writ permanent. 

Because of a recognized need for legislation to deal with sex of- 
fenders and a belief, shared in by medical authorities and others, that 
sex crimes are committed because of a weakness of the will as well 
as of the intellect, the 1939 legislature enacted c. 369 entitled: “A Bill 
For An Act relating to persons having a psychopathic personality.” 
Section 1 of the act reads: “The term ‘psychopathic personality’ as 
used in this act means the existence in any person of such conditions 
of emotional instability, or impulsiveness of behavior, or lack of cus- 
tomary standards of good judgment, or failure to appreciate the con- 
sequences of his acts, or a combination of any such conditions, as to 
render such person irresponsible for his conduct with respect to sexual 
matters and thereby dangerous to other persons.” . 

2 . It is urged by relator that c. 369, L.1939, is void because in vio- 
lation of Article 4, § 27, of the constitution of Minnesota, which reads: 
“No law shall embrace more than one subject, which shall be ex- 
pressed in its title.” Cases of two kinds arise under this and similar 
constitutional provisions: ,(1) Those in which it is claimed that the 
title is so general in its terms that it does not fairly express the sub- 
ject of the act, and (2) those in which it is claimed that the subject 
as expressed in the title excludes, by implication, certain provisions 
of the act. The instant case is of the first type. . . 

A title broader than the statute, if it is fairly indicative of what is 
included in it, does not offend the constitution. State ex rel. Young 
v. Standard Oil Co., Ill Minn. 85, 126 N.W. 527; Seamer v. Great 
Northern R. Co., 142 Minn. 376, 172 N.W. 765. Whether or not a title 
is expressive of the subject matter of an act must be determined with 
reference to practical considerations, the purpose of the constitutional 
provision, the approach adopted by this court to the problem in the 
- past, and the disposition of other cases involving titles of similar 
brevity. 

It is true that the term “psychopathic” is not a part of the working 
vocabulary of most people. Yet the reasonably well-informed recog- 
nize it as having reference to mental disorders. (See The American 
Illustrated Medical Dictionary, Fifteenth Edition, by Borland, supra.) 
To those concerned with mental cases, it connotes a condition of the 
mind causing the person afflicted to be hopelessly immoral. In either 
case, the fact that the law deals with the sexually irresponsible would 
not come as a surprise to legislators or members of the public who 
' might have occasion to read its title. 

Since the title indicates that the act deals with persons of abnormal 
minds, the manner in and the mode by which the law is to operate 
are clearly germane to the subject expressed. That the statute is es- 
sentially the same in these respects as are the laws of this state which 
apply to insane, idiots and inebriates appears sufficiently to indicate 
this fact , . . 
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Turning to recent decisions from other states having similar con- 
stitutional provisions, we find that the following titles have been con- 
sidered not too general in a constitutional sense: “An Act Relating to 
Marriage and Divorce” (Titus v. Titus, 96 Colo. 191, 41 P.2d 244) ; 
“An Act Relating to Corporations” (759 Riverside Ave., Inc., et al. v. 
Marvin, 109 Fla. 473, 147 So. 848, 849) ; “An Act relating to disputes 
concerning terms and conditions of employment.” (Fenske Bros. v. 
Upholsterers’ Union, 358 111. 239, 193 N.E. 112, 114, 97 A.L.R. 1318) ; 
“An Act concerning husband and wife, and declaring an emergency” 
(Clark V. Clark, 202 Ind. 104, 172 N.E. 124, 126) ; “An act relating 
to cities of the first class” (City of Wichita v. Board of Com’rs of 
Sedgwick County, 110 Kan. 471, 204 P. 693, 694) ; “An Act relating to 
crimes and punishments” (Allen v. Commonwealth, 272 Ky. 533, 114 
S.W.2d 757, 759) ; “An act concerning the welfare of children” (Rich- 
ardson V. State Board of Control, 98 N.J.L. 690, 121 A. 457, 458, af- 
firmed in 99 N.J.L. 516, 123 A. 720) ; “An act relating to warehouse 
receipts” (Commonwealth v. Rink, 267 Pa. 408, 110 A. 153). 

We conclude, therefore, that the constitutional mandate is not vio- 
lated by the title here in question. Its defects may offend the princi- 
ples of legislative draftsmanship but not those of constitutional law. 


KEDZIE V. TOWN OF EWINGTON 

Supreme Court of Minnesota, 1893. 64 Minn. 116, 65 N.W. 864. 

Collins, J. The constitutionality of certain legislation is put in 
question by this appeal. Ii! 1883 there was passed by the legislature 
an act (Sp.Laws 1883, c. 135) entitled “An act for a township drainage 
act, authorizing the supervisors of townships in Kittson, Marshall, 
Polk, Norman, Cass, and Wilkin [counties] to issue bonds for certain 
purposes.” The names of these counties were again mentioned in the 
first and fifth sections of the act. In 1887 there was passed an act 
entitled “An act to amend chapter one hundred and thirty-five (135) 
of the Special Laws of Minnesota of one thousand eight hundred and 
eighty-three, (1883.)” Sp.Laws 1887, c. 80. This last act, by means 
of its first section, attempted to amend the first by inserting among 
the counties specified in the first and fifth sections of the latter the 
names of 21 additional counties in this state, so that all of the pro- 
visions of the statute of 1883 would be made to apply to the townships 
in these last-mentioned counties. The bonds on which this action is 
founded were issued by one of these townships. As we regard the 
case, the claim made by respondent’s counsel that the original act was 
unconstitutional, because the subject of the same was not expressed 
in its title, becomes of secondary importance, and need not again be 
alluded to. That the subject of the legislation attempted to be cov- 
ered by the amendatory act of 1887 was not expressly in its title is so 
patent that any discussion in support of this assertion would be a 
waste of time. The amendment could not have been incorporated, and 
the counties therein named could not have been included, in the orig- 
inal statute, under its title, under the requirement found in article 4, 
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§ 27, of the state constitution, and the amendment in no manner en- 
larged the title of that statute. Of the numerous cases on this subject 
decided by this court, that of Boom Co. v. Prince, 34 Minn. 79, 24 N.W. 
Rep. 361, is probably the most in point. Order affirmed. 


STATE ex rel. SHISSLER v. PORTER 

Supreme Court of Minnesota, 1893. 63 Minn. 279, 55 N.W. 134. 

Collins, J. The relator seeks by this proceeding to obtain immedi- 
ate possession of the office of judge of the municipal court of the city 
of Mankato; he having been elected to that office at the city election 
held April 4, 1893. His claim is that the term of office of the respond- 
ent — who was last elected to the same office at the election held in 
1891, duly qualified, and has since discharged the duties — expired on 
Monday, the 10th day of April, 1893. The question is whether the 
respondent’s term of office is two or three years. The facts ai-e that the 
city of Mankato was chartered and orgsinized long prior to the year 
1885. A municipal court for the city was created by Sp.Laws 1885, c. 
119; the same being an act of the legislature entitled "An act to es- 
tablish a municipal court in the city of Mankato, Blue Earth county, 
Minnesota.” This was an independent act, providing for the estab- 
lishment of the court, and defining its powers and jurisdiction, and was 
simileir in all respects to like acts which have passed the legislature 
from time to time under the authority of that section of the constitu- 
tion which provides for certain named courts, and for the creation of 
"such other courts, inferior to the suprerAe court, as the legislature 
may . . . establish by a two-thirds vote.” It is conceded that 

this act has never been referred to directly by the legislature, except 
m an amendatory act now known as chapter 78, Sp.Laws 1887; the 
amendment relating simply to the salary of the judge of the court. 
By section 2 of the original enactment of 1885 it was provided that the 
qualified electors of the city of Mankato, at the city election to be 
holden on the first Tuesday in April of that year, and on the day of 
the city election every third year thereafter, should elect a judge of 
the court, who should hold his office for the term of three years, and 
until his successor was elected and qualified. By section 3 it was pro- 
vided that there should also be elected a special judge of said court, 
whose manner of election, term of office, powers, duties, and qualifica- 
tions, should be the same as those of the judge. Both of these officers 
were required to be residents and qualified electors of the city, persons 
learned in the law, and duly admitted to practice as attorneys in this 
state. By the terms of sections 2 and 3, vacancies in either of these 
offices were to be filled by appointment by the governor; the ap- 
pointees to be qualified persons, and to hold office until the next an- 
nual city election occurring more than 30 days after the vacancy 
should have happened, when a judge or a special judge, or both, as 
the case might be, should be elected for a term of three years. We 
call attention to some of those provisions for the purpose of showing 
the painstaking care of the legislature when establishing the court. 
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which is a court of record, having civil jurisdiction in cases where the 
amounts in controversy do not exceed $500. Its criminal jurisdiction 
is that of a justice of the peace, and is exclusive in the city. The re- 
spondent was first elected in April, 1888. There was no attempt made 
to elect a municipal judge from that time until the annual city election 
of 1891, when he was re-elected, as before stated. So it will be seen 
that respondent held the office for three years under his first elec- 
tion. 

In the year 1887 an act was passed, (Sp.Laws 1887, c. 8,) entitled 
“An act to amend and consolidate the charter of the city of Mankato, 
state of Minnesota.” This was really a new charter for the city. We 
find no reference to the municipal court, or the judges thereof, except 
in section 2, subc. 2, where it is provided that the elective officers of 
the city shall be a mayor, a mimicipal judge, treasurer, and city re- 
corder. The recorder and treasurer are to be elected for two years, 
and “all other elective officers . . . shall hold their offices for 

one year, or until their successors are elected and qualified.” There 
was also a provision which had the effect to continue in office all per- 
sons then holding office under the prior charter until the expiration 
of the terms for which they were elected or appointed. It is claimed 
by the relator that by this act the term of office of municipal judge 
was reduced from three years to one, and that, when respondent was 
elected in 1888, he was elected for but one year. 

In the year 1889 various amendments were made to the act of 1887, 
by an act entitled “An act entitled ‘An act to amend the charter of 
the city of Mankato in the state of Minnesota,’ ” now Sp.Laws 1889, 
c. 12. In section 2 of the act the elective officers of the city — ^mayor, 
municipal judge, etc. — were named, the same as in section 2 of the 
statute of 1887. An election was provided for the year 1889, and for 
every two years thereafter, and the term of office of every officer 
elected under the act was to commence on the second Tuesday of April 
of the year in which he was elected, and was to continue for two 
years. The only substantial change in the amendment of 1889, relat- 
ing to elections or terms of office, was to substitute biennial for annual 
elections, and to make the terms of office for the respective officers 
two years, instead of one. It will have been noticed that a municipal 
judge was not elected in 1889. In the year 1891, Sp.Laws 1891, c. 47, 
another act was passed, entitled “An act to amend chapter 8 of the 
Special Laws of the State of Minnesota for the year 1887, entitled ‘An 
act to amend and consolidate the charter of the city of Mankato, state 
of Minnesota,’ as amended by chapter 12 of the Special Laws of the 
State of Minnesota for the year 1889, entitled ‘An act entitled an act 
to amend the charter of the city of Mankato, in the state of Minne- 
sota.’ ” This was, in substance, as was chapter 8, supra, a new char- 
ter. An election was provided for the first Tuesday in April, 1891, and 
every two years thereafter. The elective officers were to be a mayor, 
municipal judge, a special judge, treasurer, and recorder. These offi- 
cers, it was provided, should be elected for two years, and until their 
successors were elected and qualified. The municipal court was not 
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mentioned in this act, nor were the judges thereof, except as above 
stated. Our attention has not been directed to any other legislation 
bearing upon the subject, and the relator rests his claim to immediate 
possession of the office on the amendatory statutes of 1887, 1889, and 
1891, before mentioned, and in which he contends the term of the 
office in question was first reduced to one year, to take effect in the 
year 1888, when respondent was first elected, and then enlarged to 
two years, taking effect, as to respondent's second term, in the year 
1891, when he was last elected. 

It is the position of the respondent that the term of the judge of 
the municipal court, as fixed by the act of 1885, establishing the court, 
has not been changed or shortened by the so-called amendatory acts, 
because, if the language used therein could be given that effect, it 
would prove ineffectual; the subject-matter of such legislation not 
having been expressed, it is claimed, in the title to either of these va- 
rious acts, as required by paragraph 27, art. 4, of the constitution, 
which provides that no law shall embrace more than one subject, 
which shall be expressed in its title. The main argument of counsel 
for the relator seems to be based upon their contention that the act 
of 1885, establishing the court, was an amendment to the then exist- 
ing city charter, and upon its passage became incorporated into and a 
part of it, so that the subsequent enactments of the legislature amend- 
atory of the charter affected the act. The city charter was not men- 
tioned, and to create this court it was not necessary that it should be. 
That such an act might be styled as amendatory of a charter, or might 
be made a part of a city charter, either originally or by legislation 
subsequent to the granting of corporate powers, we do not now ques- 
tion, although the policy and wisdom of establishing such tribunals by 
independent and distinctive legislation are strongly suggested by the 
fact that they can only be lawfully created, under the constitution, by 
a two-thirds vote of the legislature, while acts relating to offices purely 
municipal need but a majority vote. But we are not to consider what 
might have been enacted as a part of the original charter, but what 
was enacted; so that, taking it for granted that a municipal court 
might have been provided and created in the charter act, without spe- 
cial reference to such court in the title, it was not. The city charter 
was wholly silent on the subject, and covered only such subjects as are 
ordinarily found in a charter. Nor was there anything in the act of 
1885, establishing the court, indicating an intention to add it to, or 
make it a part of, the charter, or to amend any of the charter provi- 
sions; and whether that could have been done legally, under its title, 
may well he questioned. Of course the functions of the newly-consti- 
tuted court were to be exercised within the limits of the municipality; 
and it was established, undoubtedly, at the instance and for the con- 
venience of its residente. That its judges were to be chosen by ballot, 
by and from among the electors of the city, and that the city recorder 
was to be clerk of the court, was not significant, or of any greater 
effect than would have been a requirement that from among the qual- 
ified electom of the city the governor should appoint those officers. 
These pi'ovisions simply pointed at, and specified, the means and meth- 
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ods by which the court has to bo equipped with its proper complement 
of officials. Prior to the passage of Sp.Laws 1885, c. 119, — an act to 
establish a municipal court in the city of Mankato, according to its 
title, — that city had been chartered by the legislature. The act or bill 
for the charter was full and complete, and the subject embraced there- 
in was tersely, but clearly, expressed in its title. It is probable that 
the subject-matter covered by said chapter 119 might have been in- 
corporated into this original legislation, or, with a proper and sugges- 
tive title, the act creating the court might have been lawfully passed 
as an amendment to the charter. But this was not the course which 
was pursued. Instead of adopting a title which would have indicated 
a purpose to amend the charter, or make the new law a part of it, the 
exact object of the legislation was expressed. Two laws were then in 
force, separate and distinct enactments, — one creating and chartering 
a city, but making no provision for a municipal court, nor was it es- 
sential that it should; the other establishing such a court, and not re- 
ferring at all to the city charier, Tire fact that the law establishing 
a judicial tribunal might have been made a part of the charter orig- 
inally, or by amendment, does not affect the fact that such was not 
the course of the legislature. Nor can it have weight when consider- 
ing the legislation through which it is urged the term of office of the 
municipal judge, as fixed in chapter 119, has been reduced to the term 
of two years. 

The constitutional requirement as to the entitling of laws has often 
been discussed in the opinions of this court. The substance of what 
has been said, so far as we need to repeat it at this time, is that an 
amendatory law is for the amendment, not of what might have been 
enacted under the title of the original statute, but of what was en- 
acted. Hence the sufficiency of the title of an act merely declared to 
be amendatory of a prior law, to justify the legislation which may be 
enacted imder-it, depends, not alone upon the fact that the title of the 
original statute was so comprehensive that the legislation in question 
might have been properly enacted in such prior law, but it depends 
also upon the nature and extent of the prior enactment, to amend 
which is the declared purpose or subject of the later act. And when 
the title of an act is such that the legislature can be deemed to have 
been fairly apprised of its general character by its subject, as ex- 
pressed in such title, and all the provisions of such act have a just and 
proper reference thereto, and are such as, by the nature of the subject 
so indicated, are manifestly appropriate in that connection, and might 
reasonably be looked for in a measure of such a character, the title is 
sufficient. State v. Cassidy, 22 Minn. 312; State v. Klein, Id. 328; 
State v. Smith, 35 Minn. 257, 28 N.W.Rep. 241. Applying this lan- 
guage to the case at bar, it will be seen that it is of no materiality that 
the matter found in and covered by the act establishing the court 
might have been germane to the subject embraced in the original 
charter, and have been sufficiently expressed in the title to that law, 
for the nature and extent of the charter itself must be consulted, And 
when we are examining the title to the amendatory act of 1891, under 
which relator claims his right to an immediate possession of the office, 
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and the titles to the acts of which that was an amendment, we are to 
inquire whether the legislators were fairly informed by such titles of 
the nature and character of the proposed legislation. In view of the 
independent charter provisions in existence at the time of the enact- 
ment of the law establishing the court, and the title of that law, would 
amendments to the latter be looked for in measures which, if depend- 
ence could be placed upon their titles, related solely to the charter? 
We think not. The titles to these amendatory acts, if the legislation 
embraced therein was designed to affect the provisions of chapter 119, 
were very misleading, and well calculated to accomplish the mischief 
the constitutional requirement was expressly designed to prevent. As 
the subject of that part of the legislation heretofore referred to in Sp. 
Laws 1887, c. 8, Sp.Laws 1889, c. 12, and Sp.Laws 1891, c. 47, was not 
expressed in the titles of either of these acts, the term of office of the 
judge of the municipal court for the city of Mankato remains at three 
years. Order to show cause discharged. 


STATE ex vel. OLSON v. ERICKSON 
Supreme Court of Minnesota, 1914. 126 Minn. 238, 146 N.W. 384. 

Dibell, C. On January 5, 1914, the relator tendered to the re- 
spondent, the county auditor of Hennepin county, his affidavit of can- 
didacy for the office of representative from the 33d legislative district 
of the state on a party ticket at a primary election to be held Septem- 
ber 15, 1914. The auditor refused to receive and file the affidavit. He 
is the officer with whom filings are made. An alternative writ of 
mandamus was issued. By Laws 1912, c. 2, § 2, amending R.L.1905, 

•! 182 (Gen.St.l913, § 336) , candidates for judicial offices, county su- 
perintendents of schools and municipal officers in cities of the first 
class were nominated upon separate ballots designated as nonpartisan 
ballots. By Laws 1913, c. 389, § 2, amending R.L.1905, § 182, as 
amended by Laws 1912, c. 2, § 2, members of the Legislature are also 
nominated upon separate nonpartisan ballots. By R.L.1905, § 181, 
and Laws 1912, c. 2, § 1, the general primary election for 1914 would 
be held on Tuesday, seven weeks preceding the general November 
election, that is, on September 15, 1914. By Laws 1913, c. 389, § 1, 
amending R.L.1905, § 182, as amended by Laws 1912, c. 2, § 1, the 
date of the general primary is changed to the third Tuesday in June 
preceding the general November election. There are other changes 
made in the primary law some of which will be noted as we proceed. 
The court quashed the alternative writ and the relator appeals. The 
question is whether chapter 389, Laws 1913, is constitutional. . . . 

1. The Constitution, art. 4, § 27, is as follows: 

“No law shall embrace more than one subjfeot, which shall be ex- 
pressed in its title.” 

Similar constitutional provisions are found in other states. Some- 
times the word object instead of subject is used. If there is a differ- 
ence in the application of them the word subject is less restrictive than 
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the word object. Lien v. Board, 80 Minn. 58, 82 N.W. 1094; State v. 
Cassidy, 22 Minn. 312, 21 Am.Rep. 765. 

The title of Laws 1913, c. 389, is as follows: 

“An act to amend sections 181 and 182 of the Revised Laws 1905, as 
amended by chapter 2 of the General Laws, Special Session 1912, sec- 
tion 184 of the Revised Laws 1905, as amended by chapter 226, Gen- 
eral Laws 1907, and chapter 95, General Laws 1909, and chapter 2, 
General Laws, Special Session 1912, section 187, Revised Laws 1905, 
section 200, Revised Laws 1905, section 213, Revised Laws 1905, and 
section 217, Revised Laws 1905, all as amended by chapter 2, General 
Laws, Special Session 1912, and to repeal a part of section 18 of chap- 
ter 2, Special Session 1912.” 

The Revised Laws have no title as that term is generally understood. 
The amendment of 1913 could not have referred to them by title. It 
could have added the words, “relating to primary elections,” or similar 
words, and had it done so no question would likely be made as to the 
sufficiency of the title. The body of law included in Revised Laws 1905 
was the result of a revision by an official commission. The revision 
was adopted by an act entitled “An act to revise, consolidate and codify 
the general laws,” approved April 18, 1905. The title was appropriate. 
State V. Great Northern R. Co., 100 Minn. 445, 111 N.W. 289, 10 L.R. 
A., (N.S.,) 250. This act provided that the revision should be known as 
Revised Laws 1905. The sections amended by the act of 1913 are a 
part of chapter 6 of the revision. The sections referring to primary 
elections were enacted under a general head of “Nominations by direct 
vote.” The section headings, as they now appear in the revision, were 
in the revision as enacted by the Legislature. By Laws 1905, c. 218, 
providing for the editing and annotating of the revision, the sections 
were required to be numbered consecutively throughout. Before they 
were numbered by chapter. As the revision went through the Legis- 
lature section 181, under a different number, was a part of chapter 6, 
and under the general head of “Nominations by direct vote,” and with 
the section heading as is now indicated in the revision. The same is 
true of the other sections. Chapter 6 referred to elections and com- 
pletely covered the subject of general elections and primary elections-. 
The revised laws are required to be designated as “Revised Laws 
1905.” R.L.1905, § 5504. 

There are two definite purposes of the constitutional provision here- 
inbefore quoted. One is to prevent fraud upon the public and the Leg- 
islature by permitting the passage of acts the nature of which their 
titles do not disclose. Another is to prevent the passage of unrelated 
measures by a combination of interests each particularly concerned 
with one or more and careless of the others. . . . 

Illustrations are plentiful in territorial days of legislation induced by 
one or both of the motives against which the constitutional provision 
is directed. In State v. Shevlin-tlarpenter Co., 99 Minn. 158, 108 N.W. 
935, 9 Ann.Cas. 634, the present Chief Justice, in considering the pur- 
pose of this provision of the Constitution, and as an illustration of the 
IJbad & MaoDonai-P U.O.B.LEa,— 44 
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practices which the Constitution sought to avoid, referred to Laws 
1855, c. 24, where, under an act entitled “An act to incorporate the 
Root River Valley and Southern Minnesota Railroad Company,” the 
Legislature incorporated the railroad, located the county seat of Fill- 
more county, declared Wright county duly organized, and provided for 
the appointment of certain officers for it. This illustration may be 
supplemented by reference to an act a year earlier. Laws 1854, c. 42, 
entitled “An act relative to sheep and swine,” which, after regulating 
the running at large upon the open commons of the animals of the kind 
mentioned, provided that “no person shall be eligible to hold any office 
under the laws of this territory, who has not been a resident of this 
territory for six months preceding his election or appointment.” These 
are exaggerated instances, but they are practical illustrations of the 
legislation with which the framers of the Constitution were familiar. 

_ With the purpose of the constitutional provision in view we come 
directly to a consideration of the single question whether the title of 
an amendatory act referring by number to the sections of the revision, 
as such revision is amended by specified chapters of subsequent ses- 
sion laws, and repealing certain session laws, without reciting by de- 
scriptive words the matter to which the revision or the amendatory 
act itself relates, or giving the titles of the session laws, is constitu- 
tionally sufficient. In support of the view that such an amendment is 
constitutional as against the claim that its subject is not expressed in 
its title, we cite as t 3 T>ical a statute of Maryland entitled “An act to 
amend article ninety-five of the Code of Public General Laws by add- 
ing an additional section thereto,” which was upheld in Second Ger- 
man, etc., Ass’n v. Newman, 50 Md. 62, where the court said: 

“It was not necessary to state in the title, that the section to be 
added to the Code, related to the subject of usury; the reference to 
the particular article in the Code, which relates only to the subject 
of usury, clearly indicated the subject of the law.” . . . 

. . . The weight of authority undoubtedly is that an amenda- 

tory act, such as chapter 389, is not imconstitutional because of a fail- 
ure to state the subject in the title more precisely than by a i-eference 
to the statutes and laws amended. We adopt such view. 

NOTE 

For a critical study of the title provision based on New Jersey law and experience, 

see Sinclair, "A Constitutional Restraint on Rill Styling”, 2 U. of Newark L.Rev. 36 
(1937}* 


Read & Ma>cDonadd 
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G. Titles and Section Headings As Aids to Interpretation 
CAMINETn V. UNITED STATES 

Supremo Court of the United States, 1016. 

212 U.S. 470, 37 S.Ot. 192, 61 L.Ed. 442, L.B.A.1D17F, 602, Ann.O!is.l9l7B, 1168. 

Mr. Justice Day delivered the opinion of the court; . . . 

In the Caminetti Case, the petitioner was indicted in the United 
States district court for the northern district of California, upon the 
6th day of May, 1913, for alleged violations of the act. The indictment 
was in four counts, the first of which charged him with transporting 
and causing to be transported, and aiding and assisting in obtaining 
transportation for a certain woman from Sacramento, California, to 
Reno, Nevada, in interstate commerce, for the purpose of debauch- 
ery, and for an immoral purpose, to wit, that the aforesaid woman 
should be and become his mistress and concubine. A verdict of not 
guilty was returned as to the other three counts of this indictment. 
As to the first count, defendant was found guilty and sentenced to 
imprisonment for eighteen months and to pay a fine of $1,500. Upon 
writ of error to the United States circuit court of appeals for the 
ninth circuit, that judgment was afiBrmed. 136 C.C.A. 147, 220 F. 
545. . . . 

It is contended that the act of Congress is intended to reach only 
“commercialized vice,” or the traffic in women for gain, and that the 
conduct for which the several petitioners were indicted and convicted, 
however reprehensible in morals, is not within the purview of the stat- 
ute when properly construed in the light of its history and the pur- 
poses intended to be accomplished by its enactment. In none of the 
cases was it charged or proved that the transportation was for gain 
or for the purpose of furnishing women for prostitution for hire, and 
it is insisted that, such being the case, the acts charged and proved, 
upon which conviction was had, do not come within the statute. . . . 

Where the language is plain and admits of no more than one mean- 
ing, the duty of interpretation does not arise, and the rules which are 
to aid doubtful meanings need no discussion. Hamilton v. Rathbone, 
175 U.S. 414, 421, 44 L.Ed. 219, 222, 20 S.Ct. 155. There is no ambi- 
guity in the tenns of this act. It is specifically made an offense to 
knowingly transport or cause to be transported, etc., in interstate 
commerce, any woman or girl for the purpose of prostitution or de- 
bauchery, or for “any other immoral purpose,” or with the intent and 
purpose to induce any such woman or girl to become a prostitute or 
to give herself up to debauchery, or to engage in any other immoral 
practice. . 

In United States v. Bitty, 208 U.S. 393, 52 L.Ed. 543, 28 S.Ct. 396, 
it was held that the act of Congress against the importation of alien 
women and girls for the purpose of prostitution “and any other im- 
moral purpose” included 1±ie importation of an alien woman to live in 
concubinage with the person importing her. . . . 
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But it is contended that though the words are so plain that they can- 
not be misapprehended when given their usual and ordinary interpre- 
tation, and although the sections in which they appear do not in teirns 
limit the offense defined and punished to acts of “commercialized 
vice,” or the furnishing or procuring of transportation of women for 
debauchery, prostitution, or immoral practices for hire, such limited 
purpose is to be attributed to Congress and engrafted upon the act 
in view of the language of § 8 and the report which accompanied the 
law upon its introduction into and subsequent passage by the House 
of Representatives, 

In this connection, it may be observed that while the title of an act 
cannot overcome the meaning of plain and unambiguous words used 
in its body . . . the title of this act embraces the regulation of 

interstate commerce “by prohibiting the transportation therein for im- 
moral purposes of women and girls, and for other purposes.” It is 
true that § 8 of the act provides that it shall be known and referred 
to as the “White Slave Traffic Act,” and the report accompanying the 
introduction of the same into the House of Representatives set forth 
the fact that a material portion of the legislation suggested was to 
meet conditions which had arisen in the past few years, and that the 
legislation was needed to put a stop to a villainous interstate and in- 
ternational traffic in women and girls. Still, the name given to an act 
by way of designation or description, or the report which accompanies 
it, cannot change the plain import of its words. If the words are 
plain, they give meaning to the act, and it is neither the duty nor the 
privilege of the courts to enter speculative fields in search of a differ- 
ent meaning. 

Reports to Congress accompanying the introduction of proposed 
laws may aid the courts in reaching the true meaning of the legislature 
in cases of doubtful interpretation. . 

But, as we have already said, and it has been so often affirmed as 
to become a recognized rule, when words are free from doubt they 
must be taken as the final expression of the legislative intent, and are 
not to be added to or subtracted from by considerations drawn from 
titles or designating names or reports accompanying their introduc- 
tion, or from any extraneous source. In other words, the language 
being plain, and not leading to absurd or wholly impracticable conse- 
quences, it is tlie sole evidence of the ultimate legislative intent. See 
Mackenzie v. Hare, 239 U.S. 299, 308, 60 L.Ed. 297, 300, 36 S.Ct. 106. 

The fact, if it be so, that the act as it is written opens the door to 
blackmailing operations upon a large scale, is no reason why the 
courts should refuse to enforce it according to its terms, if within the 
constitutional authority of Congress. Such considerations are more 
appropriately address^ to the legislative branch of the government, 
which alone had authority to enact and may, if it sees fit, amend the 
law. . . . 

The judgment in each of the cases is affirmed. 
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Mr. Justice McKenna, dissenting: 

Undoubtedly, in the investigation of the meaning of a statute we 
resort first to its words, and, when clear, they are decisive. The prin- 
ciple has attractive and seemingly disposing simplicity, but that it is not 
easy of application, or, at least, encounters other principles, many 
cases demonstrate. The words of a statute may be uncertain in their 
signification or in their application. If the words be ambiguous, the 
problem they present is to be resolved by their definition; the subject 
matter and the lexicons become our guides. But here, even, we are 
not exempt from putting ourselves in the place of the legislators. If 
the words be clear in meaning, but the objects to which they are ad- 
dressed be uncertain, the problem then is to determine the uncertainty. 
And for this a reali 2 ation of conditions that provoked the statute must 
inform our judgment. Let us apply these observations to the present 
case. 1 

The transportation which is made unlawful is of a woman or girl 
“to become a prostitute or to give herself up to debauchery, or to 
engage in any other immoral practice.” Our present concern is with 
the words “any other immoral practice,” which, it is asserted, have a 
special office. The words are clear enough as general descriptions; 
they fail in particular designation; they are class words, not specifi- 
cations. Are they controlled by those which precede them? If not, 
they are broader in generalization and include those that precede 
them, making them unnecessary and confusing. To what conclusion 
would this lead us? “Immoral” is a very comprehensive word. It 
means a dereliction of morals. In such sense it covers every form of 
vice, every form of conduct that is contrary to good order. It will 
hardly be contended that in this sweeping sense it is used in the stat- 
ute. But, if not used in such sense, to what is it limited and by what 
limited? If it be admitted that it is limited at all, that ends the im- 
perative effect assigned to it in the opinion of the court. But not in- 
sisting quite on that, we ask again. By what is it limited? By its con- 
text, necessarily, and the purpose of the statute. 

For the context I must refer to the statute; of the purpose of the 
statute Congress itself has given us illumination. It devotes a section 
to the declaration that the “act shall be Imown and referred to as the 
‘White Slave Traffic Act.’ ” And its prominence gives it prevalence 
in the construction of the statute. It cannot be pushed aside or sub- 
ordinated by indefinite words in other sentences, limited even there 
by the context. It is a peremptory rule of construction that all parts 
of a statute must be taken into account in ascertaining its meaning, 
and it cannot be said that § 8 has no object. Even if it gives only a 
title to the act, it has especial weight. United States v. Union P. R. 
Co., 91 U.S. 72, 82, 23 L.Ed. 224, 229. But it gives more than a title; 
it makes distinctive the purpose of the statute. The designation 
“white slave traffic” has the sufficiency of an axiom. If apprehended, 
there is no uncertainty as to the conduct it describes. It is commer- 
cialized vice, immoralities having a mercenary purpose, and this is 
confirmed by other circumstances. . . 
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This being the purpose, the words of the statute should be construed 
to execute it, and they may be so construed even if their literal mean- 
ing be otherwise. . , . 

It is hardly necessary to say that the application of the rule does 
not depend upon the objects of the legislation, to be applied or not ap- 
plied as it may exclude or include good things or bad things. Its prin- 
ciple is the simple one that the words of a statute will be extended or 
restricted to execute its purpose. , 

Language, even when most masterfully used, may miss sufflcicncy 
and give room for dispute. Is it a wonder, therefore, that when used 
in t he haste of legislation, in view of conditions perhaps only partly 
seen or not seen at all, the consequences, it may be, beyond present 
foresight, it often becomes necessary to apply the rule? And it is a 
rule of prudence and highest sense. It rescues from crudities, excess- 
es, and deficiencies, making legislation adequate to its special pur- 
pose, rendering unnecessary repeated qualifications, and leaving the 
simple and best exposition of a law the mischief it was intended to re- 
dress. Nor is this judicial legislation. It is seeking and enforcing the 
true sense of a law notwithstanding its imperfection or generality of 
expression. 

There is much in the present case to tempt to a violation of the 
rule. Any measure that protects the purity of women from assault or 
enticement to degradation finds an instant advocate in our best emo- 
tions; but the judicial function cannot yield to emotion — it must, with 
poise of mind, consider and decide. It should not shut its eyes to the 
facts of the world and assume not to know what everybody else knows. 
And everybody knows that there is a difference between the occa- 
sional immoralities of men and women and that systematized and mer- 
cenary immorality epitomized in the statute’s graphic phrase “white 
slave traffic.” And it was such immorality that was in the legislative 
mind, and not the other. The other is occasional, not habitual,— in- 
conspicuous, — does not offensively obtrude upon public notice. Inter- 
state commerce is not its instrument as it is of the other, nor is pros- 
titution its object or its end. It may, indeed, in instances, find a con- 
venience in crossing state lines, but this is its accident, not its aid. 

There is danger in extending a statute beyond its purpose, even if 
justified by a strict adherence to its words. . . . 

I am authorized to say that the Chief Justice and Mr. Justice 
Clarke concur in this dissent. 


MACKEY V. MILLER 

Circuit Court of Appeals of the United States, 1903. 120 F. 161. 

[This case appears supra^ p. 406.] 
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STATE ex rel. EMERSON v. ERICKSON 

Supreme Court of Minnesota, 1924. 169 Minn. 287, 198 N.W. 1000. 

Dibell, J. Alternative writ of mandamus issued by the Hennepin 
district court on the relation of Irving H. Greenberg, a minor, by Ray 
G. Emerson, his guardian ad litem, commanding Al. P. Erickson, the 
county auditor, to issue a hunting and trapping license to the relator. 
The court sustained the demurrer of the county auditor to the writ 
and the relator appeals. 

1. Section 21, c. 426, p. 634, Laws 1923, provides that no person 
shall hunt or trap without first having procured a license. Section 28 
provides that “no license shall be required of any person under twenty- 
one years of age.” This section is headed “Fees.” It establishes a 
schedule of fees. It is the contention of the relator that it should be 
construed as if there were after the word “license” the word “fee.” We 
cannot sustain this contention. The language is plain. It is not in- 
consistent with section 21. It does not require construction. 3 Dun- 
nell, Minn.Dig. sec. 8938. The relator places stress upon the word 
“fees” placed at the head of the section as supporting his view that it 
refers only to fees and not at all to licenses. This word does not ap- 
pear in the engrossed act nor in the various headlines of the sections 
of the chapter. Section headlines are inserted by the secretary of 
siate under legislative authority as a matter of convenience of refer- 
ence. G,S.1913, sec. 4942. They do not determine construction. , . . 

The trial court was right in holding that section 28 must be read as 
excepting minors from the necessity of procuring licenses; tliat the 
exception is unconstitutional as class legislation granting a privilege 
to favored persons; that only the exception is unconstitutional, and 
that the other portions of the act, among them the requirement of a 
license, apply to minors. 

Order affirmed. 


BROTHERHOOD OF RAILROAD TRAINMEN v. 

BALTIMORE & O. R. CO. 

Supreme Court of ttie TJnlted States, 1947. 

331 tJ.S. 619, 67 S.Ct 1387, LEd. 

Mr. Justice Murphy delivered the opinion of the Court. 

Our concern here is with the intervention rights of representatives 
of railroad employees in a suit brought against the railroad imder § 
16(12) of the Interstate Commerce Act, 49 U.S.C. § 16(12), 49 U.S. 
C.A. § 16(12). 

The origin of this suit is to be found in an order issued by the Inter- 
state Commerce Commission on May 16, 192?. Chicago Junction 
Case, 71 1.C.C. 631. The Commission there approved the purchase by 
the New York Central Railroad Co. (Central) of all the capital stock 
of the Chicago River & Indiana Railroad Co. (River Road) ; it also 
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authorized the leasing to River Road of all the properties of the Chi- 
cago Junction Railway Co. (Junction) for 99 years and thereafter, at 
the lessee’s option, in perpetuity. Among the properties in question 
were trackage and switching facilities at the Union Stock Yards, Chi- 
cago, Illinois, connecting with various trunk lines. Prior to the Com- 
mission order, the practice had been for the trunk line railroads to 
use their own power and crews to move their empty and loaded live- 
stock cars over these tracks to and from the loading places in the 
Union Stock Yards. For the privilege of so moving their cars, the 
railroads were charged $1.00 per car, loaded or empty. 

The Commission made various conditions to its approval of the pro- 
posed transactions. The third condition provided: “The present traffic 
and operating relationships existing between the Junction and River 
Road and all carriers operating in Chicago shall be continued, in so far 
as such matters are within the control of the Central.” 71 1.C.C. at 
639. This condition is still in effect, the Commission’s decision and or- 
der having been found to be valid and binding on all parties in a pro- 
ceeding in the District Court in 1929. 

The trunk line railroads have continued to use their own power and 
crews in moving their livestock cars over the trackage operated by 
River Road and have paid River Road the amount of $1.00 per car. 
But on January 25, 1946, Central and River Road notified the railroads 
that on and after February 1, 1946, the cars would be moved over this 
trackage by means of the power and crews of River Road and that 
the handling charge would be $12.96 per outbound loaded car. Soon 
after this new practice went into effect, the trunk line railroads (ap- 
pellees herein) brought this suit for preliminary and permanent in- 
junctions under § 16 (12) of the Interstate Commerce Act against Cen- 
tral, River Road and Junction. . , , 

A stipulation of facts was then filed. After describing the change 
in handling the cars, it pointed out that this change resulted from a 
settlement between the River Road and the Brotherhood of Railroad 
Trainmen of a labor dispute over the work involved in these livestock 
car movements. The Brotherhood was the bargaining agent under 
the Railway Labor Act, 45 U.S.C.A. § 151 et seq., for the River Road 
trainmen. . . . The Brotherhood thereafter filed its motion to 

intervene generally as a party defendant, alleging that the primary 
purpose of the suit was to nullify its agreement with River Road and 
to deprive the Brotherhood members of the work they were perform- 
ing under tliat agreement and that the Brotherhood members were 
therefore indispensable parties. The contention was made that the 
Brotherhood had an unconditional right to intervene by virtue of § 
17(11) of the Interstate Commerce Act and Rule 24(a) (2) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A. following section 723c; 
and 28 U.S.C. § 45a, 28 U.S.C.A. § 45a, was later added in support of 
this contention. But the motion to intervene was denied by order, 
without opinion. 

'The District Court then allowed an appeal to this Court from its 
order denying intervention. The appellee 'railroads moved to dismiss 
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the appeal on the ground that such an order was not final and hence 
was not appealable, the Brotherhood not being entitled to intervene as 
a matter of right. We postponed further consideration of the question 
of our jurisdiction to review the order to the hearing of the appeal 
upon the merits. 330 U.S. , 67 S.Ct. 870. . . . 

First. It is unquestioned that the Brotherhood is the duly desig- 
nated representative of the River Road trainmen. 

Second. The right of intervention granted to such a representative 
by § 17(11) applies to a court proceeding under § 16(12) of the Act, 
the plain language of § 17(11) extending its reach to “any proceeding 
arising under this Act.” 

On this point, however, the appellee railroads contend that § 17(11) 
must be confined to proceedings before the Interstate Commerce Com- 
mission, to the exclusion of court proceedings. In support of this con- 
tention, they point to the fact that § 17 as a whole is primarily con- 
cerned with Commission procedure and organization. That fact is 
emphasized by the heading of § 17 as it appears in the Statutes at 
Large, 54 Slat. 913, and the United States Code, 49 U.S.C. § 17, 49 
U.S.C.A. § 17, a heading that reads: “Commission procedure; dele- 
gation of duties; rehearings.” The inference is then made that para- 
graph (11), with which we are concerned, must be limited by that 
heading and by the general context of § 17 as a whole. The result of 
the contention is that the phrase “any proceeding arising under this 
Act,” as found in paragraph (11), is rewritten by construction to re- 
fer only to “any proceeding before the Commission arising under this 
section.” 

We cannot sanction such a construction of these words. It is true, 
of course, that § 17 is concerned primarily with the organization of 
the Commission and its subdivisions and with the administrative dis- 
position of matters coming within that agency’s jurisdiction. At least 
ten of the twelve paragraphs of § 17 deal with those matters. And 
before § 17 was cast into its present form in 1940, all five of its para- 
graphs related exclusively to those matters. Congress rewrote the 
section when it enacted the Transportation Act of 1940, 54 Stat. 898, 
continuing and modifying previous provisions and consolidating and 
including matters which had formerly been scattered throughout the 
Act. At the same time, however, it was expressly recognized that cer- 
tain paragraphs were being added which were entirely new, para- 
graphs which went beyond purely administrative matters. Thus the 
pe'rtinent committee reports stated that "A new paragraph (9) is in- 
cluded providing that orders of a division, an individual Commissioner, 
or a board shall be subjecUo judicial review as in the case of full Com- 
mission orders, after an application for rehearing has been made and 
acted upon.” And as to paragraph (11), it was said that “A new 
paragraph is added at the end of section 17 providing that representa- 
tives of employees of a carrier may intervene and be heard in any 
proceedings arising under part I affecting such employees.” By such 
language in their reports, the framers of § 17 recognized the obvious 
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fact that certain provisions of that section deal with something more 
than might be indicated by the heading. 

That the heading of § 17 fails to refer to all the matters which the 
framers of that section wrote into the text is not an unusual fact. 
That heading is but a short-hand reference to the general subject 
matter involved. While accurately referring to the subjects of Com- 
mission procedure and organization, it neglects to reveal that § 17 also 
deals with judicial review of administrative orders and with interven- 
tion by employee representatives. But the headings and titles are not 
meant to take the place of the detailed provisions of the text. Nor 
are they necessarily designed to be a reference guide or a synopsis. 
Where the text is complicated and prolific, headings and titles can do 
no more than indicate the provisions in a most general manner; to at- 
tempt to refer to each specific provision would often be ungainly as 
well as useless. As a result, matters in the text which deviate from 
those falling within the general pattern are frequently unrefiected in 
the headings and titles. Factors of this type have led to the wise rule 
that the title of a statute and the heading of a section cannot limit the 
plain meaning of the text. United States v. Fisher, 2 Cranch 358, 386, 
2 L.Ed. 304; Cornell v. Coyne, 192 U.S. 418, 430, 24 S.Ct. 383, 385, 
386, 48 L.Ed. 504; Strathearn S. S. Co. v. Dillon, 252 U.S. 348, 354, 
40 S.Ct. 350, 351, 64 L.Ed. 607. For interpretative purposes, they are 
of use only when they shed light on some ambiguous word or phrase. 
They are but tools available for the resolution of a doubt. But they 
cannot undo or limit that which the text makes plain. 

Here the meaning of § 17 (11) is unmistakable on its face. There 
is a simple unambiguous reference to “any proceeding arising under 
this Act” or, as the House committee paraphrased it, to “any pro- 
ceedings arising under part I.” There is not a word which would war- 
rant limiting this reference so as to allow intervention only in pro- 
ceedings arising under § 17 or in proceedings before the Commission. 
The proceedings mentioned are those which arise under this Act, an 
Act under which both judicial and administrative proceedings may 
arise. The instant case is a ready illustration of a judicial proceeding 
arising under this Act; a suit of this nature is authorized solely by § 
16(12) of the Act Hence it is a proceeding to which the right of in- 
tervention may attach by virtue of § 17 (11) . 

Nor do we perceive any reason of statutory policy why the framers 
of § 17 (11) should have wished to confine the right of intervention 
by employee representatives to proceedings before the Commission. 
Occasions may arise, as in this case, where the employee representa- 
tives have no interest in intervening in the original administrative 
proceeding, but where they have a very definite interest in interven- 
ing in a subsequent judicial proceeding arising under the Act. When 
the framers have used language which covers both types of proceed- 
ings, we would be unjustified in formulating some pohey which they 
did not see fit to express to limit that language in any way. . . . 

We thus conclude that § 17 (11) gives the Brotherhood an absolute 
right to intervene in this proceeding, making it unnecessary to discuss 
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whether, and to what extent, the Brotherhood would have had such 
a right apart from § 17 (11) . It follows that we have jurisdiction to 
consider the appeal on its merits. And in the exercise of that jurisdic- 
tion, we reverse the judgment of the District Court denying leave to 
the Brotherhood to intervene. 

Reversed. 

NOTE 

See ‘‘Iiitei-pretation of Statutes; The Relevance of Headings,” 19a H.T. 186 
(1945), 

D. Drafting Titles 

MINNESOTA ATTORNEY GENERAL’S MEMORANDUM 
ON FORM OF BILLS, 1941 

Rule 4. The title of every bill should be in general terms, stated as 
briefly as possible. It should be broad enough to cover the subject- 
matter of the bill, but unnecessary particulars, which might make tlie 
title unduly restrictive and perhaps invalidate provisions of the act not 
coming within the specified purposes, should be avoided. 

Note; See the so-called 1925 Reorganization Act, Laws 1025, Chapter 
42C. In this case, the title of the preliminary draft of the hill attempted to 
ermmerato all of the various subjects dealt with, and would have covered 
half a printed page. Fortunately it was boiled down to the model title 
Anally adopted: “An Act In Relation to the Organization of the State 
Govoruiueiit.'' This title and many others of commendable brevity have 
boon sustained by the Supreme Court. 

Rule 5. If a bill amends or repeals existing laws, the title should 
state first the general subject, followed by reference to the statutes 
amended or repealed, also mentioning the addition of new provisions, 
if any. 


Note (a). The phrase “and adding new provisions” Is to be included In 
the title only if the act contains separate sections which are entirely new, 
in addition to sections which amend or repeal existing statutes. Tech- 
nically this phrase may not be necessary, but it is advisable in order to 
avoid a possible court ruling tiiat express reference to amendments or re- 
peals In the title would restrict the application of the act thereto. See 
the following note. 

Note (b). Reference in the title to statutes amended or repealed is not 
essential to the validity of an act, if the general subject be properly stated. 
For some reasons it might be preferable simply to state the general subject 
and avoid any reference in the title to statutes amended or repealed. For 
example, if the title expressly refers to certain statutes to be amended or 
repealed, but inadvertently omits to refer to other statutes amended or 
repealed by the body of the act, or to new provisions added by the act (as 
may occur through oversight either in the original drafting or where 
amendments are made while the bill Is pending), tlie provisions not men- 
tioned in the title inlght be held void. On the other hand, it is desirable 
to refer in the title to statutes amended or repealed for the information of 
members of the legislature and others interested. The practice Is sanc- 
tioned by long usage and is reciulred by the legislative rules. Hence It should 
be followed, with extreme care to see that all the original statutes affected 
are mentioned in the title, and that if new provisions are Included In the 
same bill, and suggested clause as to “adding new provisions" Is Incorpo- 
?ated In the title. , . . 

Note (c). The following form has been much used: “A bill for an act 
to amend Mason’s Minnesota Statutes of 1927, Section — , relating to 
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— — — — .« This form, while technically suffl- 

cieiit, is objectionable for the following reasons; 

(1) It has been held by the Supreme Court to restrict the effect 
of the act to the amendment speclfled in the title, invalidating ad- 
ditional new matter, if any, in the body of the act; 

(2) It does not inform the reader at first glance of the general 
subject of the act, as is done by a title in the form recommended 
under Rule 6, stating the general subject first: 

(3) It is more inconvenient to amend such a title in case further 
provisions are added to the bill after introduction. 


CARL H. MANSON, THE DRAFTING OF STATUTE TITLES 

10 Ind.L.J. 155, 165-167 (1934). 

Method of Statement, If general terms are chosen for the title lan- 
guage, they must suggest a unified, congruent core of material, either 
natural or developed by practice. More specific language usually has 
the effect of limiting the scope of the act. 

It is not necessary to set forth in the title, any of the ordinary means 
of accomplishing the object of the act. The stating of the object and 
the means in the title does not make duality or plurality of objects; 
nor does additional descriptive matter in the title which applies to only 
a portion of the body. The statement of the means alone in the title 
may be sufficient if the object can be derived from them. When both 
the object and the means are stated in the title, the scope ot the act 
should be limited to those means, unless the title dearly indicates that 
others are included in the body.^ As a general rule, any title enu- 
meration of powers, duties, penalties, rights, rules, etc., or descriptive 
clauses, etc., ordinary or extraordinary, will render the title restric- 
tive in scope to such enumeration and clauses. If the scope of the act 
is desired to be greater, make such clear in the title. 

After the object is stated, descriptive clauses must be exduded un- 
less they can be added without making the scope of the act ambiguous. 
It is often difficult to determine whether a long title indicates the leg- 
islative intent that the scope of the act be restricted to those tbingR 
named or that it indicates an intent to cover the entire field in a broad 
way; leads to uncertainty as to what will be the decision of the court.® 

Number references to other statutes alone in the title should not be 
relied upon to state the object of an act. They lead to errors and give 
insufficient notice of the contents of the bill or statute.® Such a prac- 


iFor example: “An act to prevent deception in the manufacture aud sale of 
imitation butter by prescribing tbe containers in which such Imitation butter must 
be sold." The statement of the means to be employed to avoid deception limits 
tlie scope to such means. 

2 Lengthy titles are not to he encouraged. They make it difficult to determine 
whether the court wUl hold such a title indicative of a general treatment of the 
subject-matter in the body or that such a title limits the scope of the body to 
the specific ennmerations In the title. 

3 Example: “An act to amend section thirteen of act numher thirty-five of the 
public acts of Michigan for the year eighteen hundred sixty-seven, as amended by 
act number twelve of the public acts of Michigan for the year eighteen hundred. 
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lice also applies to the naming of the compiler’s sections and is vigor- 
ously condemned by the courts. If number references and explana- 
tory words are used together, tlie words are held to state the object, 
limit the scope, and explain the numbers, though in fact, some of the 
numbers may refer to other matters, beyond the scope of the words, 
but germane. These other matters would be sustained if sufficiently 
stated in the title, but fall, though numbers indicate them, since the 
explanatory words in the title are talcen as the object and limit of the 
scope. The safest method is to use sufficient words in the title without 
reliance upon number of references. The only value of these numbers 
is as a ready reference to the statutes amended. 

Amendatory Acts. The purposes of the title-body clause require - 
amendatory acts to be considered as distinct from the acts which they 
amend. The repeated statement that an amendment can contain any 
provision, which might have been incorporated in the act amended 
under its title, is too general. If the title of the amendatory act is 
merely a repetition of the title of the original act, the amendment can 
contain any provision which may have been included in the original act 
except as qualified by intervening development and practices, which 
may make the provision no longer germane to the original act or a 
radical change which requires special title designation. 

If the title of the amendatory act states, along with the title of the 
original act, the amendments to be made, other provisions, though 
they could have been included in the amendatory act under a title 
which solely restated the title of the original act, cannot be included 
in this amendment. This statement of the nature of the amendment 
restricts the scope of the act thereto.'* 

The scope of the amendatory act may be enlarged by its title so that 
it is greater than that of the original act, thus sustaining provisions 
which could not have been included under the original title; any idea 
to the contrary hampers legislation. 


NOTE— DRAFTING AMENDATORY STATUTES 
43 Harv.L.Rev. 1143 (1980). 

The form of statute which in its title and purview recites no more 
than that it is an act to amend a certain section of the code or session 
laws seems wholly inadequate in fedling to give notice of the subject 
of the enactment. A common and more satisfactory device is, there- 
fore, to follow the citation in the title with a brief statement of the 
subject to which the act relates. If there has been a previous amend- 


ninety-three, and act number two Iiundred thirty-four of the public acts of Michi- 
gan for the year nineteen hundred one, being section six thousand four hundred 
forty-six of the Compiled Laws of eighteen hundred ninety-seven.” 101 P.A. 1905. 

4 Eor example : “An act to amend ‘An act relative to justices’ courts in the city 
of X.,’ by fixing the compensation of such justices." The additional phrase limits 
the scope of the amendatory act to matters concerning the compensation of the 
justices. 
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ment, the citations of the intervening amendatory acts will also be 
given, both in the title and the purview. But difficulties arise in the 
case of session laws when the di’aftsman includes in the title of the 
amendatory act the full title of the act to be amended. And the ef- 
fect of piling Pelion on Ossa is achieved if the subject to which the act 
relates is also added, or if the original title is repeated in the purview. 
This problem is somewhat simplifted by the modern device of short 
titles, but even these add confusion when the original act has been 
amended and the title of the amendatory act recites the title and cita- 
tion of the original act plus the citations of all intervening amend- 
ments. 

A brief reference to the subject of a particular amendment is far 
more instructive to a hurried lawyer than the title of the whole act. 
And the practice revealed in each instance so far considered of insert- 
ing the citation to the act amended in both the title and purview of 
the amendatory act produces needless repetition. It should be suffi- 
cient to state in the title of the amendment that it is an act to amend 
an act relating to a particular subject, and then to reserve the cita- 
tion for the purview. But in a few states the practice has gone too far 
in this direction, failing to disclose in the title that the act in question 
is an amendment. The title should reveal two things at a glance; the 
subject matter of the act in brief, and the fact that it is amendatory. 
A citation to the original act is, of course, essential, but a single ref- 
erence to it in the purview should suffice. 

Rlustrative Styles in Titles 

CHAPTER 1, NEW YORK LAWS, 1929 

An Act to amend chapter three hundred and forty-eight of the law 
of nineteen hundred and twenty-seven, entitled “Am act to create a 
commission for the purpose of making a study and a comprehensive 
survey of the port of Buffalo and the Niagara frontier district to deter- 
mine the feasibility of the creation and establishment of a port author- 
ity to be known as the Buffalo and Niagara frontier port authority, 
which port authority shall have power and authority over the develop- 
ment, control and operation of port facilities within the district,” in re- 
lation to the report of the commission. 

The People of the State of New YorJc, represented in Senate and As- 
serriblpj do enact as follows: 

Section 1. Section two of chapter three hundred and forty-eight 
of the laws of nineteen hundred and twenty-seven, entitled “An act to 
create a commission for the purpose of making a study and a com- 
prehensive survey of the port of Buffalo and the Niagara frontier port 
authority, which port authority shall have power and authority over 
the development, control and operation of port facilities within the 
district,” is hereby amended to read as follows; . . . 



Sec. 2 


TtiE Title 


703 


CHAPTER 6, LAWS OF WISCONSIN, 1929 

An Act to amend section 9 of chapter 564, laws of 1907, as amended 
by chapter 36, laws of 1921, relating to the county court of Fond du 
Lac county. 

The People of the State of Wisconsin, represented in Senate and As- 
sembly, do enact as follows: 

Section 1. Section 9 of chapter 564, laws of 1907, as amended by 
chapter 36, laws of 1921, is amended to read: . 

CHAPTER 4, PUBLIC ACTS OF CONNECTICUT, 1929 

An Act Amending an Act Providing for a State Athletic Commis- 
sioner 

Be it enacted by the Senate and House of Representatives in Gen- 
eral Assembly convened: 

Section 1. Section four of chapter 243 of the public acts of 1925 
is amended to read as follows: . . . 

MINNESOTA LAWS, 1933, CHAPTER 149 

An act to amend Section 1, Chapter 257, Laws of 1927, as amended 
by Chapter 341, Laws of 1931, forbidding the pledge of assets by banks 
and trust companies, except in certain instances. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Banks may not pledge assets — exceptions. — Chapter 
257, Laws of 1927, as amended by Chapter 341, Laws of 1931, is here- 
by amended to read as follows: . . . 

MINNESOTA LAWS. 1933, CHAPTER 228 

An act relating to Town Roads. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Definitions. — ^The words, “Town Road” and “Town 
Roads” shall mean those roads and cartways which have heretofore 
been or which hereafter may be established, constructed and improved 
under the authority of the several town boards, and also all roads ly- 
ing wholly within one township and not within the limits of any city 
or village including roads therein established by use. 

Section 3. Inconsistent acts repealed. — ^All Laws, Acts or parts 
thereof inconsistent herewith are hereby repealed. . . . 
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CHAPTER 41, PUBLIC ACTS OF CONNECTICUT, 1929 

An Act Concerning Construction of Building for the State. 

Be it enacted by the Senate and House of Representatives in General 

Assembly convened: 

Section 1. Section 63 of the general statutes is amended to read as 
follows: . . 

MINNESOTA LAWS, 1933, CHAPTER 254 

An act making 1931 Supplement to Mason^s Minnesota Statutes of 
1927, prima facie evidence of the statutes therein contained,. . . 

NOTE 

The device of providing a “short title” by which reference may be made to an 
act serves to reduce superfluous and cumbersome language in both the titles and 
purviews of amending statutes. See the Securities Act of 1933, supra, p. 606. 


SECTION 3. THE PREAMBLE 
HUNTWORTH v. TANNER. 

Supreme Court of Washington, 1015. 

87 Wash. 070, 152 P. 523, Ann.Cas.lD17D, 676. 

Chadwick, J. Plaintiff brought this action to restrain a threatened 
arrest and prosecution for alleged violation of Initiative Measure No. 
8, being populai’ly known as the Employment Agency Law. Prior to 
the last general election there was initiated a measure entitled: 

“An act to prohibit the collection of fees for the securing of employ- 
ment or furnishing information leading thereto and fixing a penalty 
for violation thereof.” 

Upon the initiation of the measure the Attorney General, as required 
by law, submitted to the secretary of state a ballot title in form as 
follows: 

“An act to prohibit the collection of remuneration or fees from work- 
ers for the securing of employment or furnishing information leading 
thereto, and providing a penalty for violation thereof.” 

This was printed upon each of the ballots, and became, under the 
statute, a notice of the measure and its provisions to the electors of the 
state. 

At the general election the law was adopted. It is in form as follows : 
“Be it enacted by the people of the state of Washington: 

“Section 1. The welfare of the state of Washington depends on the 
welfare of its workers and demands that they be protected from condi- 
tions that result in their being liable to imposition and extortion. 

"The state of Washington therefore exercising herein its police and 
sovereign power declares that the system of collecting fees from the 
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workers for furnishing them with employment, or with information 
loading thereto, results fi'equently in their becoming the victims of im- 
position and extortion and is therefore detrimental to the welfare of 
the state. 

“Sec 2. It shall be unlawful for any employment agent, his re- 
presentative or any other person to demand or receive either directly or 
indirectly from any person seeking employment, or from any person 
on his or her behalf, any remimeration or fee whatsoever for furnish- 
ing him or her with employment or with information leading thereto. 

“Sec. 3. For each and every violation of any of the provisions of 
this act the penalty shall be a fine of not more than one hundred dollars 
and imprisonment for not more than thirty days.” Laws 1915, p. 1. 

It is alleged by plaintiff that for many years he has conducted, by 
himself and his predecessors in interest, a business known under the 
trade-name of “Pacific Teachers’ Agency”; that the business is suc- 
cessful and remunerative; that its activities are entirely confined to 
and that it enjoys the confidence, support, and patronage of school- 
teachers, and those either engaged or concerned in educational affairs 
throughout the states of Washington, Idaho, Oregon, Montana, and 
the territory of Alaska, and elsewhere. The character of the business 
and the manner m which it is conducted is alleged to be as follows: 

“That said school-teachers have dealt and deal with the plaintiff for 
the purpose of obtaining employment as school-teachers, and use said 
agency as a medium through and by means of which their qualifica- 
tions and ability to teach may be inquired into and ascertained by 
school district officers, and their previous professional records sub- 
mitted or presented to such officers or to any municipality, school 
district, or other public body desiring to employ teachers for investiga- 
tion and as a means to facilitate further investigation of their qualifica- 
tions by such officers or public bodies before entering into contracts 
of employment. 

“That in the performance of services by plaintiff for teachers so 
seeking employment, he investigates by written or personal com- 
munication their professional records and previous standing in the 
communities where lately employed, solicits on their behalf and re- 
ceives reports and confidential information from educational institu- 
tions and authorities familiar with their scholarship, professional 
preparation and attainments, experience, character, and personal char- 
acteristics, for the purpose of determining their fitness and availability 
for employment as school-teachers. That such information so obtained 
is indexed by plaintiff and kept in a convenient form in suitable record 
books, and preserved permanently for the use and benefit of such 
persons, for the inspection of employers of teachers, in carrying on 
correspondence with teachers and prospective employers, and in mak- 
ing and furnishing copies of such records whenever called upon to do 
so by such teachers or employers. That for such services plaintiff 
charges and receives in advance a fee of $2 from each person soliciting 
his services. That such sum is usually insufficient to defray the actual 
cost to plaintiff of the services hereinbefore referred to." 
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The teacher agrees to pay 5 per cent, of the first year’s salary if a 
situation is obtained. 

The business of plaintiff has been conducted under, and is subject 
to, an ordinance of the city of Seattle entitled; 

“An ordinance to license and regulate certain trades and occupations 
in the city of Seattle, and providing penalties for the violation thereof.” 

It is alleged that the defendants, acting in their respective capacities, 
maintain and contend that plaintiff is guilty of violating the provisions 
of Initiative Measure No. 8, and that they declare that they will subject 
him to arrest and prosecution in the courts of the state. Plaintiff 
contends that his business is a legitimate business; that it has been 
carried on and operated in an honest and fair manner, and has con- 
tributed to the welfare of the people who deal with the people who 
deal with and through him; that he has at no time been guilty of any 
impositions or frauds or extortions, but has rendered faithful and 
efficient service to the entire satisfaction of his patrons. These things 
being true, he insists that Initiative Measure No. 8 is not, either by its 
terms or intendments, applicable to his business, and further, if it be 
so held, that the act is void in contravention of the Constitution of the 
state of Washington and of the fifth and fourteenth amendments to the 
Constitution of the United States, in that it deprives plaintiff of his 
liberty and property without due process of law; that it denies to him 
the equal protection of the laws, eind abridges his privileges and im- 
munities as a citizen of the United States; that it is discriminating and 
class legislation; and that it is an attempt to regulate interstate com- 
mei’ce. Plaintiff further alleges that, if arrested and prosecuted for 
a violation of the act, his business will be irreparably damaged; that 
he deals only with school-teachers, who are peculiarly punctilious in 
the observance of aU law, and his arrest, if published in the news- 
papers and educational journals throughout the states in which he does 
business, wiU work a loss of confidence in him and his business, and 
that his present and possible future patrons will refrain from doing 
business with him, although his business may finally be held by the 
courts to be a lawful business; that unless his business is carried on 
without interruption its efficiency and value cannot be maintained; 
and that to discontinue it would result in total destruction. 

These facts come to this court as admitted; the court having sus- 
tained a demurrer to the complaint and entered a judgment dismissing 
plaintiff’s action with prejudice. 

We are advised by counsel that the court below sustained the de- 
murrer upon the theory that plaintiff’s business falls within the pro- 
hibitions of Initiative Measure No. 8, and that the act is a valid exer- 
cise of the police power of the state. It is our judgment, after mature 
reflection, that we are not called upon to pass upon the constitutionality 
of the law. The case may be decided upon other grounds. 

Appellant contends that the law does not include one who is conduct- 
ing an agency patronized only by teachers and those who employ them; 
that the act by its words and intendments applies only to those who 

Read & MacDonald U.C.B.liEa. 



Sec. 3 


The Preamble 


707 


may bo classed as “workers” or workmen, and not to those who are 
engaged in professional service. He submits several definitions of the 
words “worker” and “workman.” 

Worker; 

“One who, or that which, works; a laborer; performer; doer; as a 
worker in brass; worker of iniquity. 

“One who, or that which, works; a laborer; a toiler; a performer. 

“One who, or that which, performs work; a toiler.” 

Workman: 

“A man employed in labor whether in tillage or manufactures; a 
worker; especially a skilled artificer or laborer. 

“A laboring man; one who earns his living by manual labor. 

“One who labors; one who is employed to do business for another.” 

“Laborer" is defined as one who performs physical or manual labor.” 

This argument is met by the suggestion that, although the ballot 
title and section 1 of the act use the word “workers,” they are to be 
regarded as a preamble to section 2; the rule being: 

"The preamble to a statute can neither expand nor control the scope 
and application of the enacting clause, when the latter is clear and 
explicit.” Black on Interpretation of Laws (2d Ed.) § 84. 

Many authorities are cited to sustain this proposition. 

Section 2, which, it is said, is the enacting part of the law, uses the 
words "any person,” and under the rule quoted we are called upon to 
hold that the act covers any person who may receive a fee for procur- 
ing employment for another or for furnishing any infomation leading 
thereto. Appellant meets this argument, saying that the purpose of the 
act was to protect laborers and workers only as distinguished from pro- 
fessional men and others, and that the terms and history of the law 
concur to sustain a judicial declaration that the words “any person” 
qualify and have reference only to those who take fees from the class 
designated as “workers” in the ballot title and section 1 of the act. 

We are unable to foUow the Attorney General in his interpretation of 
the law. To do so would be to thrust aside all other and equally im- 
portant rules of statutory construction. While it may be true that the 
ballot title and section 1 are in a sense preambulary, they nevertheless 
go further than to declare merely an evil and a purpose to correct it by 
legislation. A “preamble” is, strictly speakmg, matter that is descrip- 
tive of the purpose of the law, making general reference to its objects. 
It is: 

“A clause at the beginning of a Constitution or statute explanatory 
of the reasons for its enactment and the objects sought to be ac- 
complished." Black’s Law Diet.; 6 Words and Phrases, tit. Preamble. 

A preamble is not without its uses. It is not to be entirely rejected 
where the statute is ambiguous, although it will not be resorted to to 
create a doubt or misunderstanding which otherwise does not exist. 
Where there is a doubt, it will be given its place as a component part 
of the act. 
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“A preamble is said to be the key of a statute, to open the minds of 
the makers as to the mischiefs which are to be remedied and the ob- 
jects which are to be accomplished by the provisions of the statute.” 
Bouvier, Law Dictionary, tit. Preamble. 

“When a statute is in itself ambiguous and difficult of interpretation, 
the preamble may be resorted to.” Den ex dem. James v. Du Bois, 16 
N.J.L. 285. 

Where the intent of the law is the object of inquiry, it is said that: 

A preamble “discloses the intention of the Legislature in enacting the 
statute.” Hanly v. Sims, 175 Ind. 345, 93 N.E. 228, 94 N.E. 401. 

“ ‘It is "a good means,” says Lord Coke, to find out the meaning of 
the statute, and is a true key to open the understanding thereof.’ ” 
Lewis’ Sutherland, Stat. Const. (2d Ed.) § 341. 

Without multiplying authorities or discussing those cited, we think 
it may be laid down as a general rule that, if there is a broader proposi- 
tion expressed in the act than is suggested in the preamble, the body 
or enacting part of the law will prevail over the preamble; but, if the 
body of the act can be given a construction that is consistent with the 
purpose as declared in the preamble, it will be so construed. 

Under these rules section 1 is as much a part of the act as sections 2 
and 3. It not only defines an evil and a purpose to correct it, but also 
recognizes and defines a certain class, “workers,” as being the object of 
the law’s solicitude, and, as a class, entitled to the protection of the 
police power. The preamble is not wholly descriptive. It is a declara- 
tion of a policy that is intended to advance the police power into a new 
field, and to bring within its protection a certain class of men, and to 
make a class amendable to it which has hitherto been unaffected by 
any law directed specially against it. The finding of necessity co- 
ordinates with section 2, for the reason that classes are defined. If 
the law were a general statute applying to aU alike, the rule would be as 
contended. To limit the declarations of the act to sections 2 and 3 
would require us to ignore section 1, and extend a law which is limited 
in its scope beyond its clear intent. If thus construed, it might well be 
questioned whether the law would be constitutional — granting for 
present purposes that the act in whole or in part does no violence to the 
fourteenth amendment to the Constitution of the United States, a 
question upon which we make no ruling; for an act of the character 
of the one now before us, in so far as it affects individuals who may have 
conducted a legitimate business fairly and honestly, would be clearly 
unconstitutional unless it can be said that the abuses growing out of 
the conduct of a certain kind of a business are so great as to warrant 
a holding that the general welfare demands that the innocent must 
limit or give up their calling for the common good. Such laws are 
sustained, not because a business is in itself unlawful, but because 
of the abuses attending its operation. Consequently, it is in the abuses, 
and not the business, that the law is rooted. The police power touches 
those things which offend against the welfare of society. It finds no 
resting place in that which is inoffensive. If the act be construed as 
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to include "any person” who may accept a fee for procuring employ- 
ment for another without qualification, and without reference to the 
mischiefs declared in the preamble and sought to be remedied by the 
statute, it would be an unreasonable restraint, and probably be over- 
turned in its entirety. 

“The test of the [policel power is found in the effect the pursuit of 
the calling has upon the public weal, rather than in the inherent nature 
of the calling itself.” State ex rel. Davis-Smith v. Clausen, 65 Wash. 
156, 192, 117 P. 1101, 1112 (37 L.R.A.[N.S.] 466). 

We have said that, to adopt the theory of the Attorney General, we 
would have to reject other rules of statutory construction. Plaving 
met and, as we believe, answered the contention that section 1 is not 
to be rejected as a preamble, but to be considered as a guide to the 
intent and purpose of the law, we shall endeavor to fortify our con- 
clusion by reference to other rules. 

Where a new statute is so ambiguous as to incite contrary opinion as 
to its meanings, the first resort is to discover the antecedent mischief. 
The mischief inducing the present act is not hard to find. It was to 
correct what society had come to regard as a wrong practiced upon 
those who for many reasons were unable to protect themselves against 
impositions and extortions. It was to protect a class that was power- 
less under existing conditions to protect itself. 

As said by the Supreme Court of the United States in Patterson v. 
Bark Eudora, 190 U.S. 169, 23 S.Ct. 821, 47 L.Ed. 1002, when speaking 
of the federal statute prohibiting any person from demanding or re- 
ceiving remuneration for providing employment for sailors: 

“The story of the wrongs done to sailors in the larger ports, not 
merely of this nation, but of the world, is an oft-told tale.” 

Or, as the Court of Appeals of New York said when considering the 
constitutionality of a statute regulating employment agencies: 

“The Legislature had the right to take notice of the fact that such 
agencies are places where emigrants and ignorant people frequently re- 
sort to obtain employment and to procure information. The relations 
of a person so consulting an agency of this character with the managers 
or persons conducting it are such as to afford great opportunities for 
fraud and oppression, and the statute in question was for the purpose of 
preventing such frauds and probably, for the suppression of immoral- 
ity.” People ex rel. Armstrong v. Warden of City Prison, 183 N.Y. 
223, 76 N.E. 11, 2 L.R.A.(N.S.) 859, 15 Ann.Cas. 325. 

The Supreme Court of Minnesota has noticed particular abuses in- 
cident to a class of business and impositions upon its patrons in the 
same way: 

“The nature of the business and the character of those wnth whom 
the business is likely to be conducted, in point of intelligence, experi- 
ence, and capacity for self-protection from fraudulent practices, are 
such that it might well be deemed necessary by the Legislature, as a 
matter of proper police regulation. . . . The propriety of police 

regulation seems apparent when it is considered that by means of such 
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agencies ignorant and credulous persons might easily be defrauded of 
their money under a mere pretense of employment to be afforded them 
in a distant part of the state, so that the fraud would not be discovered 
until the victim should have gone so far away as to be unlikely to 
trouble the fraudulent agent by prosecution.” Moore v. City of 
Minneapolis, 43 Minn. 418, 45 N.W. 719. . . . 

We conclude, therefore, that the acts of appellant and the business 
conducted by him are not within the terms or intendments of Initiative 
Measure No. 8, and that the court has jurisdiction to restrain the 
threatened prosecution. Whether the law is a proper exercise of the 
pubhc power as to those falling within its terms we pass no opinion. 

Reversed and remanded, with instructions to enter a perpetual 
injunction. 

Morris, C. J., and Holcomb, Parker, and Mount, JJ., concur. 

Main, J. I am unable to concur in the views expressed in the major- 
ity opinion. Section 2 of the act provides that it shall be unlawful for 
"any employment agent” to receive or demand from “any person” a 
fee for furnishing such person with employment. This language is so 
plain as not to call for construction. It is obvious that the appellant 
comes within the terms of the act. It is true that section 1 of the act, 
which is in the nature of a preamble, and declares the general policy of 
the state, uses the word “workers,” but to limit the meaning of the 
word “work” to those who perform physical labor is not sustained by 
the lexicographers defining the term, nor is it the common understand- 
ing of its meaning. The word “workers,” as used in section 1, even 
though given the limited meaning, should not modify the plain language 
used in the operative section of the statute. 

Fullerton and Ellis, JJ., concur. 

• NOTE 

state V. Superior Court, 92 Wasli. 16, 150 P. 92 (1916), held Improper a preamble 
to a proposed initiative measure on the ground that it was no part of a law and 
there was “no need or place for the alleged declaration of purpose . , . The 

court said: “In the entrance upon new fields of legislation, in order to justify the 
legislation ‘to the impartial consideration of mankind,’ preambles are frequently 
adopted. Thus, tlie framers of the Constitution of the United States explained their 
purpose to mankind hy a preamble which for conciseness and brevity and general 
and comprehensive breadth of scope is unequaled. . . , 

“Both in England and in this country it was at one time a common practice to 
prefix to each law a preface or preamble stating the motives and Inducement to the 
making of it; but It is not an essential part of the statute, and Is now generally 
omitted. It Is not only not essential and generally omitted, but it is without force 
in a legislative sense, being but a guide to tlie intentions of the framer. As such 
guide it is often of importance. In this sense it is said to be a key to open the 
understanding of a statute. The preamble is properly referred to when doubts or 
ambiguities arise upon the words of the enacting part It can never enlarge. It is 
no part of the law. . . . 



Skc. 


O 

o 


The Preamble 


711 


DOWNING V. INDEPENDENT SCHOOL DIST. NO. 9 

Siiin-omo Court of Minnesota, 1040. 207 Minn. 202, 291 N.W. 013. 

Julius J. Olson, Justice. Plaintiff’s suit under our declaratory 
judgments act to have the court detemiine and establish her status 
and rights under her teacher’s contract with defendant resulted in 
findings sustaining her contentions. Upon these judgment was en- 
tered later, and defendant appeals. 

Plaintiff, a duly qualified teacher, was employed as such by defend- 
ant, an independent school district, under a written contract entered 
into in accordance with the provisions of 1 Mason Minn.St.l927, § 
2903, as amended by L.1937, c. 161 (3 Mason Minn.St.193S Supp. § 
2903) , for the school year of 1938-1939. This enactment, generally 
referred to as the “teachers continuing contract law,” so far as here 
material, provides that a teacher’s contract “shall remain in full force 
and effect . . . until terminated by a majority vote of the full 

membership of the school board or by the written resignation of the 
teacher before April 1st. Such termination shall take effect at the 
close of the school year in which the contract is terminated in the man- 
ner aforesaid.” On March 8, 1939, defendant’s school board, by a ma- 
jority vote, adopted the following resolution : 

"WhereaSj there are 'pending before the Legislature of the State of 
Minnesota, certam bills which, if enacted into law, would materially 
decrease the amount of income for said School District for the ensu- 
ing years, and 

“Whereas, the School Board of Independent School District No. 9, 
Itasca County, Minnesota, will be unable to determine until on or about 
the 22nd day of April, 1939, whether such measures will become laws, 
and 

“Whereas, under Chapter 161, Laws of Minnesota for 1937, com- 
monly known as the Teachers Tenure Act, the School Board of said 
School District must make any changes in teachers’ contracts which 
are to take effect for the next school year on or before April 1st of this 
year, or must discharge such teachers by terminating their contracts 
before April 1st, which said contracts would then remain in force to the 
end of the school year, 1938-1939, and 

‘‘Whereas, the said School Board wish in fairness to all of their em- 
ployees who come under the provisions of said Teachers Tenure Act to 
rriahe no adjustments in salaries which are unwarranted by tJve final 
circumstances which will be determined on the basis of whether or not 
the aforementioned bills become laws; 

“Now, therefore, be it resolved, by the School Board of Independ- 
ent School District No. 9, Itasca County, Minnesota, at a meeting 
thereof duly called and legally held in the Nashwauk High School, at 
7:00 p.m., on the 8th day of March, 1939, all members being present, 
that the assistant superintendent and cdl teachers now in the employ 
of said Independent School District No. 9, Itasca County, Minnesota, 
be discharged, effective at the close of the school year of 1938-1939, 
it being the intent of the said School Board that all teachers and other 
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employees coming within the provisions of Chapter 161 of the Laws of 
Minnesota for 1937, be discharged so that all such contracts will ter- 
minate at the close of the school year in 1939.” (Italics supplied.) 

On April 27, another board meeting was held at which a motion to 
re-elect all teachers for the ensiling year was lost “by an equally di- 
vided vote.” At the next meeting, May 10, all board members being 
present, 70 of the teachers were unanimously re-elected for the ensu- 
ing year, but plaintiff and five others were not. At that meeting four 
of the remaining six teachers on motion to re-elect were unsuccessful 
“by an equally divided vote.” Except as mentioned, no other action 
has been taken by the board in respect of plaintiff’s employment. She 
is and has been at aU times “ready, willing, and able to perform her 
said contract . . ., but has been and is refused permission to do 

so.” 

The court thought that “The natural and reasonable interpretation” 
of the “resolution and notice” was that the pendency of the mentioned 
legislative bills “would [if enacted] materially decrease” the district’s 
tax income, hence it was “the desire of the school board to postpone” 
the making of future financial commitments “until after” the threat- 
ened legislation had been disposed of. That was the “interpretation 
and construction” given the resolution and notice by the “assistant 
superintendent and by this plaintiff and others of said teachers.” The 
bills did not pass; hence the contingency, so the court held, upon 
which the resolution and notice depended, did not occur. For this rea- 
son it was thought that “there has been no determination” by the 
board “to terminate” plaintiff’s employment contract. 

At the outset of the trial defendant moved for judgment on the 
pleadings on the theory that there were no issuable facts involved. Its 
“contention” was that “the reasons set up in the preamble” of the 
resolution “are not to be taken into consideration" in its interpreta- 
tion; “that the only [determinative] portion of that resolution 
. is the resolving clause which clearly states, ‘it being the in- 
tent of the said school board that all teachers’ ” within the provisions 
of the act, “ ‘be discharged so that all such contracts will terminate at 
the close of the school year 1939.’ ” It therefore seems clear that if 
defendant’s theory is correct it amounts to a torpedoing of the resolu- 
tion amidship. Charity forbids the thought that any such purpose was 
intended if we read and consider the whole resolution. Equally so is 
any motion that by this wholesale discharge political pressm-e might 
be brought upon the members of the legislature having in hand the 
feared enactments. Nor may we impute bad or sinister motives on the 
part of counsel or the board to bring about a discharge of teachers 
without a clear majority of the board being in favor of so doing, With 
these preliminaries in mind and in view of the fact that there is no 
question here of the power of the board to discharge teachers nor of 
the teachers’ right to receive notice of such discharge before the April 
1st deadline is reached, we may proceed directly to the only question, 
which we think determinative. It is this; Do the facts disclosed by 
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the record justify the court’s finding that there was no valid deter- 
mination to discharge the teachers under and pursuant to the 1937 
act? 

1. The purpose of that act (L.1937, c. 161) was to do away with 
the then existing chaotic conditions in respect to termination of teach- 
ers’ conti’acts. Until then in many cases teachers would be left in a 
state of uncertainty as to whether they would be re-elected for the en- 
suing year. In many instances this state of uncertainty ran over a 
period of months. The later in the year that a school board acted, the 
greater the teacher’s disadvantage in event of discharge to find vacan- 
cies elsewhere. That was the situation sought to be remedied. Under 
it a deadline of April 1 was fixed. If no termination had been made 
prior thereto and adequate notice given to the teacher, absent mutual 
consent by the teacher and the board, the contract continued in full 
force and effect. 

The resolution itself, if viewed in its entirety, leaves ample room for 
the court’s view that the termination of the teachers’ contracts here 
involved depended upon the passage of the feared hostile legislation. 
In the light of that statute and the deliberately chosen words of the 
resolution, is it reasonable to suppose that all teachers were discharged 
thereby? Would not such wholesale discharge in and of itself be sub- 
ject to explanations? Surely a school board having in hand the con- 
duct of two large schools employing 76 teachers did not intend to go 
out of the business of conducting its schools. What, then, motivated 
this wholesale discharge if it was not fear of inadequate tax income? 
If the bills did not pass there was nothing on the horizon to indicate 
justification for any such fear. 

If we approach this situation as a practical matter it seems clear, or 
at least entirely probable, that the pending legislation and its effect up- 
on future tax income were the motivating causes for the resolution. 
Upon the happening of that event alone depended the outcome. This 
resolution was prepared by a lawyer, not a layman. We have here a 
keen, alert, and able lawyer representing the board. His language was 
chosen with deliberate care. If the board intended to discharge all 
teachers, and that is what defendant’s contention is, then everything 
said in the inducing, and to the layman compelling, “whereas” clauses 
was foreign to the discharge purpose and should have been left out en- 
tirely from the resolution. Is it not obvious that these were the claus- 
es that naturally and properly appealed to the teachers as sound and 
compelling reasons for the deferment of final action on the part of the 
'Doard until legislative adjournment? If in this resolution the inducing 
“whereas” clauses were expressed in the terms of exceptions or pro- 
visos, there could be no doubt that these would amply justify the 
court’s conclusion. 17 C.J.S., Contracts, § 343. Does the fact that the 
same thought, purpose, and intent appear in the form of “whereas” 
provisos defeat the obvious plan and purpose? We think not. 

2, 3. The “cardinal rule” in the interpretation of contracts (and 
this applies to statutes, ordinances, and the like) “is to ascertain the 
intention of the parties and to give effect to that intention if it can be 
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done consistently with legal principles.” 12 Am.Jur., Contracts, § 227. 
The rules of interpretation “are not inflexible, their purpose being to 
reach the probable intent of the parties.” They “are intended for per- 
sons of common understandhig.” Id. § 226. The nature, subject mat- 
ter, and purposes thereof are to be looked for and ascertained in aid 
of interpretation. By what name an instrument is labeled is unim- 
portant, for the writing “is not dependent upon any name given it by 
the parties or upon any one provision, but upon the entire body” of 
the instrument “and its legal effect as a whole.” Id. § 242. Hence it 
is that “all contracts must be interpreted with reference to their sub- 
ject matter.” The court in Thomson Electric Welding Co. v. Peerless 
Wire Fence Co., 190 Mich. 496, 505, 157 N.W. 67, 70, correctly stated 
the rule here applicable: “In construing written agreements the ac- 
tual imdertaking of the parties is to be deduced from the entire instru- 
ment, taking into consideration, reconciling, and giving meaning to all 
its parts so far as possible, including recitals as well as operative claus- 
es, and, when so considered, language which has a distinct meaning 
standing alone may, in the connection used, become doubtful or its 
meaning modified by other parts of the instrument, including particu- 
lar recitals.” 

' Here, as in that case, the recitals were (190 Mich. 502, 157 N.W. 69) 
“not necessary to a valid” instrument. But defendant selected them 
and "saw fit to adopt them in framing” its resolution. So electing in 
framing its resolution, it thereby employed the recitals to “serve as a 
preface or preliminary statement introducing the subject in relation to 
which” it was to function. And the court quoted with approval from 
Torrance v. McDougald, 12 Ga. 526, as follows (190 Mich. 504, 157 N. 
W. 69) : “The rule of construction applicable to all writings, Constitu- 
tions, statutes, contracts, and charters, public or private, and even to 
ordinary conversation, is this: That general and unlimited terms are 
restrained and limited by particular recitals, when used in connection 
with them.” That the recitals in this case are particular, not general, 
seems obvious. 

Of similar import are Duquesne Light Co. v. City of Pittsburgh, 251 
Pa. 557, 97 A. 85, Ann.Cas.l917E, 534; Hanly v. Sims, 175 Ind. 345, 
93 N.E. 228, 94 N.E. 401. And in BlaisdeU v. Home Building & Loan 
Ass’n, 1S9 Miim. 422, 249 N.W. 334, 86 A,L.R. 1507, the mortgage 
moratorium case, this court had for consideration nine “whereas” 
paragraphs. These recited the facts in respect to the existence of an 
economic emergency and declared that (L,1933, c. 339, § 1) “in view 
of the situation hereinbefore set forth" there was an “economic emer- 
gency ... in the State of Minnesota.” The court said (189 
Minn. 428, 249 N.W. 336, 86 A.L.R. 1507) : “The main proposition up- 
on which this law must rest is the existence of ‘a public economic 
emergency.’ True, the legislature in section 1 of the law declares that 
it exists, and a preamble of nine ‘whereases’ seeks further to disclose 
the necessity for the law.” The court thought that (189 Minn. 429, 
430; 249 N.W. 337, 86 A.L.R. 1507) “in addition to the weight to, be 
given the determination of the Legislature that an economic emer- 
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gency exists which demands relief,” and after recital of many facts 
of economic history the opinion added: “With this knowledge the 
court cannot well hold that the Legislature had no basis in fact for 
the conclusion” reached, Tlie Federal Supreme Court in reviewing 
that case refennd to the preambles by saying that: “Attention is thus 
directed to the preamble and first section of the statute, which de- 
scribed the existing emergency in terms that were deemed to justify 
the temporary relief which the statute affords.” Horae Building & 
Loan Ass’n v. Blaisdcll, 290 U.S. 398, 420, 54 S.Ct. 231, 233, 78 L.Ed. 
413, 419, 88 A.L.R. 1481. . . . 

And, surely, it will not be seriously contended by anyone that the 
preambles of our National and State Constitutions are without sig- 
nificance in the interpretation of these our fundamental laws. 

So it seems perfectly clear that we should not eliminate from con- 
sideration the inducing preambles here presented. They afford ade- 
quate explanations for the malcing of the resolving portion. With 
these it seems clear that the wholesale discharge of all teachers was 
far from any thought entertained by anyone connected with this af- 
fair. . . 

5, We conclude that the record sustains the findings made by the 
court, hence the judgment entered is right and is affirmed. 

Stone, Loring, and Petorson, Justices (dissenting). 

The resolution here is unambiguous and, as we understand the 
foregoing opinion, would discharge the teachers but for the recitals. 
The recitals cannot make the clear and definite discharge ambiguous. 

The preamble of the resolution is relevant only as a statement of 
the reasons for the resolution which follows. The effective declara- 
tion is “that the assistant superintendent and all teachers now in the 
employ of said . . . District ... be discharged, effec- 

tive at the close of the school year of 1938-1939, it being the intent 
[hereof] . . . that all teachers and other employees . 

be discharged so that all such contracts wUl terminate at the close 
of the school year in 1939.” 

So the effective declaration of the resolution, thrice repeated, is of 
intent to discharge the teachers and terminate their contracts as 
stated. That being so, the reasons stated for the action become im- 
material, They are enlightening so far as they show that the pur- 
pose of the board was to terminate all pending teachers’ contracts in 
order that they might have a free hand in respect to renewals. The 
action so taken was of course subject to re-employment. But so far 
as re-employment, or its possibility, is suggested by the resolution 
and by the notice thereafter given to the teachers, it was all a mat- 
ter of intention for the future and not at all a matter of contract 
right. In short, the contract rights terminated pursuant to the reso- , 
lution. Thereafter there was nothing left for the teachers except 
the intention to employ some or all of them as the board might in 
the future decide, and at rates of compensation to be later deter- 
mined. . . . 
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The effect of the foregoing opinion is to violate the purpose of the 
enactment and render a definite discharge, compelled by statute under 
the circumstances, a nullity by considering matters and facts recited 
by way of explanation and not as part of the resolution itself. 

This resolution has not been torpedoed. Worse, while undergoing 
inspection in the drydock of litigation, it has been destroyed by those 
whose duty it was to relaunch it in order that its plainly designated 
home port of purpose could be reached. 

We think the judgment should be reversed. 

note 

For a discussion of the principal ease and an analysis of the use and effect of 
preainbles see Note, 25 Minn.L.Hev. 924 (1941). 


SECTION 4. THE ENACITNG CLAUSE 
SJOBERG V. SECURITY SAVINGS & LOANS ASS’N 

Supreme Court of Minnesota, 1898. 

73 Minn. 203, 75 N.W. 1116, 72 Am.St.Eep. 616. 

Start, C, J. . . . 1. The act of 1897 in question, authorizing 

the board of directors of building and loan associations, with the 
consent of the public examiner, to go into voluntary liquidation, 
contains no enacting clause whatever. The constitution (article 4, 
§ 13) provides that the style of all laws of this state shall be, “Be 
it enacted by the legislature of the state of Minnesota.” Is this pro- 
vision mandatory or only directory? There is a conflict in the au- 
thorities upon this question. Of the cases which hold similar consti- 
tutional provisions ^rectory, the case of McPherson v. Leonard, 29 
Md. 377, may be regarded as the leading one. The constitution of 
Maryland provided that the style of aU laws of that state shall be, 
“Be it enacted by the general assembly of Maryland; ” and the pro- 
vision was held directory only, and that a failure to comply with it 
did not render a statute void. There was a vigorous dissent in this 
case. The constitution of Missouri contains a similar provision; and 
in the case' of City of Cape Girardeau v. Riley, 52 Mo. 424, it was 
held that the provision was directory only, citing McPherson v. Leon- 
ard. In the case of Swann v. Buck, 40 Miss. 268, it was held that 
where the enacting clause of a statute read, “Be it resolved," etc., 
instead of, “Be it enacted,” etc., it was a substantial compliance with 
the provision of the constitution, which was practically like our own. 
This case, however, does not hold that a statute without any enact- 
ing clause is valid, for the gist of the decision was: “There are no 
exclusive words in the constitution negativing the use of any other 
language, and we think the intention will be best effectuated by 
holding the clause to be directory only. It is necessary that every 
law should show on its face the authority by which it is adopted 
and promulgated, and that it should clearly appear that it is in- 
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tended that it should take effect as a law. These conditions being 
fulfilled, all that is absolutely necessary is expressed. The word 
|i’esolved’ is as potent to declare the legislative will as the word 
‘enacted.’ ” There are other cases in which courts have applied the 
doctrine of directory statutory provisions to constitutional require- 
ments, of which Pirn v. Nicholson, 6 Ohio St. 177, is an example, in 
which it was held, contrary to the unbroken line of decisions in this 
court, that the constitutional provision that “no law shall embrace 
niore than one subject, which shall be expressed in its title,” was 
directory. The constitution of the state of Nevada provides; “The 
enacting clause of every law shall be as follows: ‘The people of the 
state of Nevada represented in senate and assembly do enact as fol- 
lows.’ ” Article 4, § 23. There is no essential difference in its legal 
effect between this language and that of our constitutional provision 
“that the style of all laws shall be, ‘Be it enacted by the legislature 
of the state of Minnesota.’ ” In the case of State v. Rogers, 10 Nev. 
250, it was held that a statute in which an attempt to comply with 
the constitutional provisions was made, but the words “senate and” 
were omitted from the enacting clause, was unconstitutional. The 
court, in its opinion, cites, compares, and analyzes all the decisions 
upon the question, and reaches the conclusion that the constitutional 
provision was mandatory. The courts of Indiana, Illinois, and North 
Carolina have respectively construed a constitutional provision, like 
the one now under consideration, mandatory. May v. Rice, 91 Ind. 
546; Burritt v. Commissioners, 120 111. 322, 11 N.E. 180; State v. 
Patterson, 98 N.C, 660, 4 S.E. 350. In the Seat of Government Case, 
1 Wash.T. 115, it was held that a statute without an enacting clause 
was void, although there was no constitutional provision requiring it. 
Mr. Cushing states the rule to be this: “An enacting clause is neces- 
sary to the validity of every statute, whether required by the con- 
stitution or not; and, where the enacting words are prescribed, noth- 
ing can be a law which is not introduced by those very words, even 
though others which are equivalent are at the same time used. 
Where the enacting words are not prescribed by the constitutional 
provision, the enacting authority must, notwithstanding, be stated, 
and any words which do this to a common understanding are doubt- 
less sufficient; or words may be prescribed by rule, and in this re- 
spect much must depend upon usage,” Cush.Parl.Law, § 2102. The 
question whether the entire absence of an enacting clause from a 
statute renders it void is an open one in this state. In the case of 
Board of Sup’rs v. Heenan, 2 Minn. 330 (Gil. 281), it was held that 
the provisions of the constitution prescribing the mamier of passing 
bills in the legislature are imperative, and must be strictly followed. 
It is true that in the opinion in that case it was incidentally stated 
that many of the provisions in constitutions and statutes, though ex- 
plicit in terms, are to be construed to be directo:^. This remark was 
purely obiter, and there is nothing in the opinion to suggest that a 
statute without a head — ^that is, an enacting clause — ^would be valid. 
Upon both principle and authority, we hold that article 4, § 13, of our 
.constitution, which provides that “the style of aU laws of this state 
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shall be, ‘Be it enacted by the legislature of the state of Minnesota,’ ” 
is mandatory, and that a statute without any enacting clause is void. 
Strict conformity with the constitution ought to be an axiom in 
the science of government. We are not prepared to hold that every 
provision of the constitution is mandatory, but we do hold that they 
should all be understood and accepted as mandatory unless a different 
intention is unmistakably manifest on the face of the provision. 
Rules which distinguish mandatory and directory statutes should 
rarely, if ever, be applied to constitutional provisions. Courts tread 
upon very dangerous ground when they attempt to do so. Cooley, 
Const.Lim. 93. 

Unless a constitutional provision shows upon its face that it was 
intended to be directory, it must be accepted as the imperative man- 
date of the sovereign people, and not as good advice which legisla- 
tors and courts may accept or reject as they please. The safety of 
the state, and the protection of the liberties and rights of the people, 
demand that this rule be strictly adhered to. But it is claimed that 
the provision in question shows that it was intended to be directory 
only, because it relates to a matter of form, and not of substance, 
and was intended simply to secure uniformity in the style of all laws. 
This is one of the objects intended to be secured by the provision, 
but not the only one. All written laws, in all times and in all coun- 
tries, whether in the form of decrees issued by absolute monarchs, 
or statutes enacted by king and council, or by a representative body, 
have, as a rule, expressed upon their face the authority by which they 
were promulgated or enacted. The almost unbroken custom of cen- 
turies has been to preface laws with a statement in some form de- 
claring the enacting authority. If such an enacting clause is a mere, 
matter of form, a relic of antiquity, serving no useful purpose, why 
should the constitutions of so many of our states require that all 
laws must have an enacting clause, and prescribe its form. If an en- 
acting clause is useful and important, if it is desirable that laws shall 
bear upon their face the authority by which they are enacted, so that 
the people who axe to obey them need not search legislative and other 
records to ascertain the authority, then it is not beneath the dignity 
of the framers of a constitution, or unworthy of such an instrument, 
to prescribe a uniform style for such enacting clause. But it is other- 
wise if an enacting clause be a mere form, devoid of essence or sub- 
stance. The concession that the object of the constitution, in pre- 
scribing the style of the enacting clause of a law, was to secure uni- 
formity, necessarily implies that the matter of an enacting clause 
was so essential and important as to require uniformity in the mode 
of expressing it. Surely, it was not the intention to secure uniform- 
ity in the style of a useless form. It is not .necessary to go to the 
extent of holding that, in the absence of any constitutional provision 
on the subject, a statute without an enacting clause would be void. 
But we do hold that the framers of our constitution, and the people 
adopting it, advised by the usages of the past, and the wisdom and 
legal learning of the men who had framed the constitutions for so 
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many other states, regarded an enacting clause in a law as useful, 
necessary, and proper, and that they therefore anchored in the con- 
stitution a requirement that every law should have an enacting 
clause, and prescribed the form thereof. The words of the constitu- 
tion, the style (that is, the mode of expressing or declaring) of all 
laws of this state shall be, “Be it enacted by the legislature of the 
state of Minnesota,” imply that all laws must be so expressed or 
declared to the end that they may express upon their face the au- 
thority by which they were enacted; and, if they do not so declare, 
they are not laws of this state. 

It is, however, claimed by appellant that the law in question con- 
tained an enacting clause at the time it passed the legislature, and 
that the trial court erred in excluding evidence of such fact. The 
ruling was correct, for the fact itself was immaterial, for the reason 
that a bill, although it passes the legislature, never becomes a law, 
unless it be presented to the governor, pursuant to article 4, § 11, of 
the constitution. If the bill in question contained an enacting clause 
when it passed the legislature, it was never presented to the governor, 
but in place of it a bill was presented to and approved by him contain- 
ing no enacting clause. It follows that chapter 250, Laws 1897, is 
void, and that a compliance with its provisions does not necessarily 
constitute a defense to the application for a receiver in this case. . . 

Mitchell, J. While I concur in the result, I am not prepared to as- 
sent to the proposition that the pi-ovision of the constitution as to 
the style of laws is mandatory, and that the absence of an enacting 
clause renders a statute void. I assent to the proposition that courts 
should be very slow in holding constitutional provisions to be merely 
directory, and that they ought never to do so unless it conclusively 
appears that the provision relates exclusively to a mere matter of 
style or form, which neither affects any right nor tends to prevent 
any wrong. But, in my judgment, the provision relating to the style 
of laws is one of exactly that kind. As stated in the opinion of the 
court, it had been the custom almost from time immemorial to prefix 
an enacting clause to every statute; but, as I understand the law, 
the omission to do so (in the absence of any constitutional provision 
requiring it) would not invalidate the act. A reference to the early 
English and the colonial statutes will show that there was no uni- 
formity in enacting clauses, a great variety of forms being used, ac- 
cording to the taste of the legislative body enacting the law. Prior to 
the American Revolution it had been customary to state in the enact- 
ing clause that the statute was enacted by or with the consent of the 
reigning sovereign of Great Britain. This style became inappropriate 
after the declaration of our independence. Hence it became neces- 
sary to adopt some new style; and to this end, and at the same time 
to obtain uniformity, the former colonies usually inserted a provision 
in their state constitutions providing what the style of statutes should 
be. This was not designed to protect any right or to prevent any 
wrong, but merely to provide a new and uniform style in place of 
the old ones, which were no longer appropriate to the changed politi- 
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cal conditions. This is not necessary in order to show by whom the 
law was passed, for that is apparent from the official publication of 
the laws or the engrossed bills on file in the office of the secretary of 
state or other proper officer, in connection with constitutional provi- 
sions as to the legislative department of the government, of which 
every person is presumed to be cognizant. As the decision of the ma- 
jority of the court will, so far as I am personally concerned, be ac- 
cepted as the settled law of this state, I do not care to say more than 
to thus briefly state my reasons for thinking that this provision of the 
constitution should be held to be merely directory. . 

Canty, J. I concur with Mr. Justice Mitchell. 


SECTION 5. DEFINITION OR INTERPRETATION CLAUSE 

McCarthy v. state 

Supreme Court of Wisconsin, 1920. 170 Wis. 516, 175 N.W. 7S5. 

McCarthy was convicted of violation of the Pure Food Law, sec- 
tion 4601e, Stats. Wis., and brings his writ of error to reverse the judg- 
ment. The facts were undisputed, and were in brief as follows: Mc- 
Carthy offered for sale and sold for use and consumption within the 
state a compound known as Mrs. Price’s Canning Compound, composed 
of 95 per cent, boric acid and 5 per cen'f. common salt, advertised and 
intended to be used as a preservative in the canning of all kinds of 
fruits and vegetables. At the time of the sale, June 5, 1918, section 
4601e, Stats. Wis., provided that — 

“No person . . . shall . . . sell ... or offer 

for sale any article of food within the meaning of section 4600 of the 
Statutes which contains . . . boric acid ... or any oth- 

er preservatives injurious to health.” 

Section 4600, after prohibiting the sale of any drug or article of food 
which is adulterated or any candy containing intoxicating liquor, 
further provides that — 

“The term, ‘food,’ as used herein shall include all articles used for 
food or drink or condiment by man, whether simple, mixed or com- 
pound, and aU articles used or intended for use as ingredients in the 
composition thereof or in the preparation thereof” 

Section 4601e was first enacted in 1905 (chapter 33, Session Laws 
1905) , and at that time section 4600, Statutes, did not contain the final 
clause quoted above in italics, but stopped with the word “compound.” 
The clause in question was added to the section by chapter 202, Ses- 
sion Laws of 1909. 

Winslow, C, J. (after stating the facts as above) . The Legislature 
has determined that food used by our citizens ought not to contain 
boric acid, because it is believed to be harmful to the health. In the 
lawful exercise of its police power the Legislature has interdicted the 
sale of food containing boric acid by section 4601e of the Statutes, and: 
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has referred us to section 4600 of the Statutes for the definition of the 
word “food.” Turning to the last-named section we find that the 
definition of food at the time of the sale in question included “all ar- 
ticles . . . intended for use as ingredients in the composition 

thereof or in the production thereof.” 

It is entirely competent for the Legislature to provide its own defini- 
tion of a word used in a law which it enacts, and when it does so that 
definition must necessarily control, regardless of dictionary definitions. 
So the question is not whether the compound in question is really a 
food, or whether the definition provided by the statute is a logical one, 
but whether the compound was intended for use as an ingredient in 
the composition or preparation of food; if it was, then it was a “food” 
within the meaning of section 4601e, and as it contained 95 per cent, 
of boric acid its sale was prohibited by that section. We think the 
question must be answered in the affirmative. 

Clearly the compound is intended to enter as a constituent part into 
the food which it preserves, otherwise it could hardly have effect as a 
preservative; thus it necessarily becomes an ingredient in the compo- 
sition thereof; and just as clearly the canning of fruit or vegetables is 
a part of the preparation of such fruit or vegetables for use as food. 
The fact that the canning operation may be removed by a considerable 
period of time from the final acts of preparation for the table does not 
make it any the less a legitimate part of the general work of prepara- 
tion of the raw material for use as food. 

Judgment affirmed. 


STATE V. STANDARD OIL CO. 

Supremo Court of Oregon, 1912. 61 Or. 43S, 123 P. 40, Ann Oas.l914B, 179. 

This is an action brought by the state of Oregon to recO'Ver from de- 
fendant, a corporation doing business in Oregon, taxes upon the gross 
earnings of such defendant for the period from June 26, 1906, to De- 
cember 31, 1906, and for the years of 1907 and 1908, pursuant to the 
provisions of an act proposed by the initiative and adopted by the peo- 
ple June 4, 1906, and proclaimed by the Governor June 25, 1906, being 
sections 3544 to 3550, inclusive, of Lord's Oregon Laws. . 

Defendant has complied with the act of February 16, 1903, entitled 
“An act to provide for the licensing of domestic corporations and for- 
eign corporations, joint stock companies and associations,” etc. On 
November 9, 1906, the Secretary of State of the state of Oregon issued 
defendant a certificate of authority to do business in the state, and 
the latter designated an attorney upon whom process might be served 
under the act, entitling it to transact business in Oregon. 

Section 1 of the act in question (section 3544, L. O. L.) provides: 
“That in addition to the taxes now provided for by law, every 
. . . oil company, doing busings in this state, shall pay to the 

state of Oregon, a license of three (3) per centum upon the gross eam- 
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ings of such company in this state, which license shall be paid annually 
by such company to the treasurer of this state.” 

Section 4 (3547, L. O. L.) is as follows: “Any nonresident person 
or persons and every joint stock company or coiporation not having 
its principal place of business within this state, or not being organized 
or incorporated under the laws of the state of Oregon, engaged in the 
business of buying and selling, or buying or selling (petroleum in its 
various products) within the state of Oregon, and any and all persons, 
companies, and corporations doing business in this state as the repre- 
sentative of any or either of the aforesaid persons or corporations, on 
commission or otherwise, and any person or persons, joint stock com- 
pany, or corporation, resident within this state or organized or incor- 
porated under the laws thereof, engaged in the business of buying and 
selling oil (petroleum in its various products) produced, obtained, or 
refined by either or any of the aforesaid nonresident persons, com- 
panies, or corporations, and whose business done annually in such spe- 
cial line amounts in the gross to twenty-five per centum of the total 
annual gross receipts of such person, company, or corporation from all 
lines in which he or it deals, and any person or persons, joint stock 
company, or corporation, wherever organized or incorporated, engaged 
in the business of operating cars for the transportation of such oil in 
this state on or over any I'ailway line or lines in whole or in part within 
the state of Oregon, such line or lines not being owned or leased by 
such person, company, or corporation, shall be deemed an oil company, 
within the meaning of this act.” 

Bean, J. (after stating the facts as above) .... We find, as to 
the rule for the construction of interpretation clauses, that any provi- 
sion in a statute which declares its meaning or purpose is authoritative. 
Any contemporaneous construction of the same words by the lawmak- 
ers is high evidence of the sense intended. It has been said that an 
interpretation clause should be used for the purpose of interpreting 
words which are ambiguous or equivocal; not so as to disturb the 
meaning of such as are plain. It is often inserted for this purpose, or 
for abundant caution, that there may be no misapprehension, though 
the interpretation so directed is not different from that which the lan- 
guage used would otherwise receive. In such cases, this provision 
leads to no difficulties of construction. When, however, the clause is 
employed, as it often is, to make particular words mean something dif- 
ferent or more than they would naturally and ordinarily signify, it 
should be construed strictly. When a concise term is used which is 
to include other subjects besides the actual thing designated by the 
words, it must also be used with due regard to the true, proper, and 
legitimate construction of the act. 2 Lewis, Sutherland, Statutory 
Construction, § 576. Such clauses often perform much the same office 
as a guideboard having no index to point the direction. They have 
been discussed with marked disfavor in England, as they embarrass, 
rather than assist, the courts in their decisions. “It has been very 
much doubted,” says Lord St. Leonards, L. C,, “and I concur in that 
doubt, whether these interpretation clauses, which are of modern 

Read & MacDonaed tl.O.B.lEa. 
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origin, have not introduced more mischief than they have avoided; 
for they have attempted to put a general construction on words which 
do not admit of such a construction in the different senses in which 
they are introduced in the various part of an act of Parliament.” 2 
Lewis, Sutherland, Statutory Construction, § 577. 

Where the interpretation clause is that a particular word shall in- 
clude a variety of things, not within its general meaning, it is a pro- 
vision by way of extension, and not a definition by which other things 
are excluded. When the meaning is thus extended, the natural and 
ordinary sense is not taken away. Id. § 578, citing Ex parte Fer- 
guson, L.R. 6 Q.B. 279, 291, where an act provided that the word 
" ‘ship’ shall include every description of vessel used in navigation not 
propelled by oars.” On the question whether a fishing boat 24 feet 
long, partially decked over, £md fitted with two masts and a rudder, 
and also with four oars, which were sometimes used, was a ship, with- 
in the meaning of the act, Mr. Justice Blackburn said: “The argument 
against the proposition is one which I have heard very frequently, 
viz., where an act says certain words shall include a certain thing, 
that the words must apply exclusively to that which they are to in- 
clude. That is not so; the definition given of a ‘ship’ is in order that 
‘ship’ may have a more extensive meaning. Whether a ship is pro- 
pelled by oars or not, it is still a ship, unless the words ‘not propelled 
by oars’ exclude all vessels which are ever propelled by oars.” . . . 

In 26 Amer. & Eng. Enc, of Law, 680, we find, in regard to a proviso 
as aiding construction of enacting clauses, the following: “ . 

Such clauses are often introduced from excessive caution, and for the 
purpose of preventing a possible misinterpretation of the act by in- 
cluding therein that which was not intended; the rule is therefore 
not one of universal obligation, and mast yield to the cai’dinal rule 
which requires the court to give effect to the general intent, if that can 
be discovered within the four comers of the act. If such general in- 
tention would be defeated by construing the act as embracing every- 
thing of the same general description as those particularly excepted 
therefrom, an arbitrary application of the rule is not admissible.” See, 
also, Dollar Savings Bank v. United States, 19 WaU. 227, 22 L.Ed. 80. 

In The Queen v. Kershaw, 26 Com.Law Reports (Law Jr. 1857, N. 
S.) , at page 22, 6 E. & B. 999, 1007, it was contended for the appellants 
that at an election the poll was invalid, because no person ought to 
have been admitted to vote at the election who was not actually rated 
to the highway rate; and the fifth section of 5 and 6 Will. IV, c. 50, 
was relied upon as explaining the meaning of the sixth section that 
the word “inhabitant” means a person rated to the highway rate. 
Justice Erie said: “There is nothing in the first part of section 6 to 
exclude any inhabitant from voting at the election of surveyor of 
highways who is entitled to be present at the nomination of overseers 
of the poor, and no doubt every one rated to tlie poor would be en- 
titled to attend and to vote, though not rated to the highway rate. 
Then, as to the point arising out of the interpretation clause, if section 
5 had said that the word ‘inhabitant’ should only mean a person rated, 
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the construction would have been different. But the words are that 
‘inhabitant’ shall be understood ‘to include any person rated,’ and oth- 
er parts of the section show that the word ‘include’ is used in the sense 
of extension, and not as a definition, as when it is said that the word 
‘church’ shall be understood to include chapel.” 

In the construction of a statute, where the court finds, in any par- 
ticular clause, an expression not so large and extensive in its import 
as those used in other parts of the same statute, if, upon a review of 
the whole act, the real intention of the Legislature can be collected 
from the larger and more extensive expressions used in other parts, ef- 
fect will be given to the large expressions. State v. Jennings, 27 Ark. 
419. 

It is contended by defendant’s counsel that, by construing section 4 
of the act and applying the maxim, ‘‘Expressio unius est exclusio al- 
terius,” the statute does not purport to tax residents of Oregon. ’This 
maxim does not apply to a statute, the language of which may fairly 
comprehend many different cases, in which some only are expressly 
mentioned, and not as excluding others of a similar nature. If there 
is some special reason for mentioning one, and none for mentioning a 
second, which is otherwise within the statute, the absence of any men- 
tion of the latter will not exclude it. 2 Lewis, Sutherland, Statutory 
Construction, § 495. 

Whenever an act can be so construed and applied as to avoid con- 
flict with the Constitution and give it the force of law, this will be 
done. Where one construction will make a statute void on account of 
conflict with the Constitution and another would render it valid, the 
latter will be adopted. Every intendment should be made in favor of 
the constitutionality of a statute. The lawmakers are presumed to act 
in view of the Constitution, and not to intend a violation of its provi- 
sions or the enactment of an invalid law. . 

Applying the principles enunciated by the above authorities, which 
we think are sound and reasonable, section 1 of the act in question 
purports to impose a burden alike upon a resident and a nonresident 
oil company or person; and the interpretation clause in section 4 does 
not exempt residents of the state of Oregon from the operation of the 
act. The latter section does not say that only nonresident corpora- 
tions or persons ‘‘shall be deemed an oil company within the meaning 
of the act.” This section appears to have been inserted by the law- 
makers in order that there might be no doubt as to the nonresident 
companies doing business in this state in a certain manner, or resi- 
dents of the state buying and selling oil for nonresidents on commis- 
sion. Taking the act in question as a whole, and giving it the mean- 
ing intended by the lawmakers, as indicated by its language, we think 
there is no discrimination between residents and nonresidents of the 
state of Oregon, or any denial of the “equal protection of the laws,” 
as guaranteed by the fourteenth amendment of our federal Constitu- 
tion, and that the tax provided for by the act is uniform. . . 

The judgment of the lower court is therefore affirmed. 
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IVEY V. RAILWAY FUEL CO. 

SiiprcuiG Court o£ Alabama, 1928. 218 Ala. 407, 118 So. 683. 

Bouldin, J. The controlling question in this case is: Can an action 
be maintained under the Homicide Act for the death of a minor imder 
16 years of age, employed in a mine in violation of the Child Labor 
Law, or is the case governed by the Workmen’s Compensation Law? 

Section 7539 of the Code reads: 

"‘Minon's within statute . — The provisions of this chapter shall apply 
to employes who are minors and who have been employed in accord- 
ance with or contrary to laws regulating the employment of minors.” 

Speaking of this statute in Chapman v. Railway Fuel Co., 212 Ala. 
106, 101 So. 879, it was said: 

‘ ‘This we construe to mean only that a minor is entitled to the bene- 
fit of the act as an employee, even though the contract under which he 
works is contrary to law and therefore void.” 

This was said in course of a discussion of the constitutionality of the 
Workmen’s Compensation Law, but is nevertheless an expression of 
the judicial mind; and we may say declares the obvious meaning of 
such provision. 

But the difficulty now presented arises from the presence, in section 
7596, subd. (h) , defining employee or workman within the meaning of 
the law, of the following expression: “And also includes minors who 
are legally permitted to work under the laws of [this] State.” 

As this clause appears in subdivision (h) , it is incomplete and out of 
its setting. Its proper place is in subdivision (g). This becomes ap- 
parent by inspection of the original statute (Acts 1919, pp. 237, 238) , 
in connection with the substitute bill set out in the Senate Journal, vol. 
1, pages 819 and 820, and in connection with the statute of Minnesota 
from which the provision was taken. 2 Honnold, page 1325, § 34, 
subd. (g). 

The above-quoted provisions of the same legislative act are in con- 
flict. Which controls? 

Section 7539 is an express special declaration dealing with minors 
alone, while the expression quoted from subdivision (h) appears in 
section 7596, and which said section is but a general provision defining 
words and phrases. Section 7539 is plain and unambiguous, and dealsi 
specially with the application of the law to minors, while subdivisioni 
(h) and the section in which it appears deals generally with many sub- 
jects, words, and phrases. It is well settled by the decisions of this and' 
other courts that, where there is a conflict in sections or provisions in 
pari materia, one dealing specially with a subject and the other doing 
so generally, the special section must prevail. “Generalibus specialia 
derogant." . . . Moreover, the rule applicable to defining claus- 

es is that they should be used only for the purpose of interpreting 
words that are ambiguous or equivocal and not so as to disturb the 
meaning of such that are plain. 36 Cyc. 1106. 
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Section 7539 appears in the original act as subsection 5a, Acts 1919, 
p. 207. 

Section 5 (Code, § 7538) deals with death claims arising under the 
Homicide Act among others. It incorporates therein section 4 (Code, 
§ 7537) , which expressly denies a right of recovery thereunder in case 
of an employee who has elected not to accept the provisions of article 
2 as against an employer who has accepted such provisions. 

Thus clearly the legislative mind was directed to the application of 
these elective features to minors, and section 5a was incorporated ac- 
cordingly. 

As above mentioned, section 36 of the Alabama act (Code, § 7596) 
was copied from the Minnesota act. Section 34. It had been construed 
in Westerlund v. Kettle River Co., 137 Minn. 24, 162 N.W. 680, as ex- 
cluding minors employed in violation of the Child Labor Law. 

Subsection 5a, Code, § 7539, did not appear in the Minnesota act. 
It is new to the Alabama statute. Thus appears a clear legislative 
purpose to depart from the parent act, and incorporate a provision ex- 
pressive of such purpose. . . . This section does not strike 

down, nor is it in conflict with, the Child Labor Law. That law makes 
its violation a misdemeanor, punished accordingly. It does not deal 
with the civil remedies that shall accrue to such minor in case of in- 
jury, nor to his representative in case of death. 

The Workmen’s Compensation Law does deal with it. It confers 
on the minor the benefits of the Compensation Law, notvidthstanding 
his employment was illegal, and likewise subjects him to the burdens 
of that law. 

The Legislature was dealing comprehensively with employer and 
employee in view of conditions theretofore existing. 

In Humphrees v, Boxley Brothers Co., 146 Va. 91, 135 S.E. 890, 49 
A,L.R. 1427, the Virginia court deals at length with the occasion for 
Workmen’s Compensation Laws, their scope and policy. We cite it as 
a well-considered case. 

We think quite clearly our Legislature has brought within the Ala- 
bama Compensation Law cases of minors employed in violation of the 
Child Labor Law. Whether this is a wise or just policy is for the 
Legislature, 

Afiiimed, 
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SUSPINE V. COMPANIA TRANSATLANTICA 
CENTROAMERICANA 

District Court of the United States, 1941. 37 P.Supp. 268. 

Libel by Braolio Suspine and others against Compania Transatlan- 
tica Centroamericana, S. A., and another, to recover for breach of 
contract of employment and to recover wages for overtime services 
in accordance with the contract of employment, wherein the United 
States Attorney intervened on behalf of the government. [Under 
the terms of the shipping articles with the respondent company, 
owners of the S. S. Panamanian, signed at Newport News, Virginia, 
on or about May 5th, 1940, the libellants were to serve as seamen 
for a voyage from there to England.] 

Hulbert, District Judge. . . . The libelants are citizens of the 
Philippine Islands. 

10. On August 28, 1940, the United States Collector of the Port at 
Baltimore, Maryland, issued the following certificate; 

“Treasury Department 
“United States Customs Service 
“Baltimore, Md. 

“August 28, 1940, 

“To Whom It May Concern: 

“This is to certify that on June 29, 1940, the Master of the Pana- 
manian S/S Panamanian applied to this office for clearance of the 
vessel to Liverpool, England, and clearance was refused because of 
the presence on board of Philipino seamen, who were prohibited from 
making such a voyage by the Neutrality Act of 1939, and by the 
Regulations of the Department of Commerce. 

“It is further certified that clearance was granted to the vessel on 
July 3, 1940, when this office was satisfied that there were no persons 
on board who were prohibited by the Neutrality Act of 1939 from 
making the voyage in question,” 

11. On or about July 5, 1940, the libelants were discharged by the 

respondents as members of the crew of the S/S Panamanian and 
evicted from said vessel. . , . 

The Act of Congress passed November 4, 1939, Title 22 U.S.C.A. 
§ § 245] to 245] — 19, is known as the Neutrality Act of 1939. 

The respondents contend: 

1. That the libelants are “citizens" within said act; 

2. As such, are debarred from entering the combat area defined 
by the President of the United States pursuant thereto, and 

3. Such contract for the employment of the libelants upon the 
S/S Panamanian violated the laws of the United States and hence 
is null and void and unenforceable. 
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On November 4, 1939, the President of the United States pursuant 
to Section 1 (a) of the said Neutrality Act, by proclamation No. 2374, 
4 Federal Register 4493 D.I.-B.V., proclaimed that a state of war 
existed between Germany and France; Poland; and the United King- 
dom, India, Australia, Canada, New Zealand, and the Union of South 
Africa. 

Section 3 of the Neutrality Act provides that whenever the Presi- 
dent shall have issued a proclamation under the authority of the 
Neutrality Act, and he shall thereafter find that the protection of 
citizens of the United States so requires, he shall, by proclamation, 
define combat areas, and thereafter it shall be unlawful, except un- 
der such rules and regulations as may be prescribed, for any citizen 
of the United States or any American vessel to proceed into or 
through any such combat area. 

That on November 4, 1939, the President of the United States, act- 
ing under the authority of the said Neutrality Act, issued a procla- 
mation, No. 2376, 4 Federal Register llbS-B.V., defining combat 
areas, and included in the combat areas so defined were all the waters 
adjacent to the British Isles, . . . 

Section 16, of the Neutrality Act, under the heading of “Defini- 
tions”, provides: 

“(a) The tei-m ‘United States’, when used in a geographical sense, 
includes the several States and Territories, the insular possessions 
of the United States (including the Philippine Islands), the Canal 
Zone, and the District of Columbia. . . . 

“ (f ) The term ‘citizen’ shall include any individual owing allegiance 
to the United States . . . 

The Philippine Independence Act, Title 48 U.S.C.A. g 1231 et seq., 
approved March 24, 1934, authorized the Philippine Legislature to 
formulate and draft a constitution for the government of the com- 
monwealth of the Philippine Islands, and Section 1232 provides that 
such constitution shall contain the mandatoi-y provision, among 
others, that pending the final and complete withdrawal of the sov- 
ereignty of the United States over the Philippine Islands, “All citizens 
of the Philippine Islands shall owe allegiance to the United States.” 
Subdivision (2) thereof reads: “Every officer of the goveiTiment of 
the Commonwealth of the Philippine Islands shall, before entering 
upon the discharge of his duties, take and subscribe an oath of office, 
declaring, among other things, that he recognizes and accepts the 
supreme authority of and will maintain true faith and allegiance to 
the United States.” 

The Constitution of the Philippine Islands, adopted February 8, 
1935, and approved by the President of the United States March 23, 
1935, provides in an Ordinance annexed thereto, as follows; 

“Section 1. Notwithstanding the provisions of the foregoing Con- 
stitution, pending the final and complete withdrawal of the sover- 
eignty of the United States over the Philippines — ■ 

“(1) all citizens of the Philippines shall owe allegiance to the 
United States.” 30 Philippine Pub.Laws, p. 386. 
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The status of the Philippine Islands and their inhabitants was re- 
viewed at length in a very interesting opinion by Mr. Justice Suther- 
land (who had had an illustrous career in the U. S. Senate before his 
appointment to the bench) in Cincinnati Soap Co. v. United States, 
301 U.S. 308, 57 S.Ct. 764, 81 L.Ed. 1122. . . . 

It cannot be gainsaid that Filipinos are within the statutory defini- 
tion of “individuals owing allegiance to the United States.” • . . 

It is a fundamental principle that a statutory definition of a word 
or phrase will be followed by the courts regardless of what meanings 
may be attributed to it by other authorities, or even by common 
understanding. Fox v. Standard Oil Co., 294 U.S. 87, 55 S.Ct. 333, 
79 L.Ed. 780. . . . 

Moreover, the very purpose of the law in the case at bar is to pre- 
serve the neutrality of the United States and avert the risks which 
brought us into the World War on April 6, 1917. . . 

My conclusion of law is: 

For failure to state a cause of action, the libel must be dismissed 
and a decree entered in favor of the respondents. 


WESTERN UNION TELEGRAPH CO. v. LENROOT 

Supreme Court of the United States, 1945. 

823 U.S. 490, 65 S.Ct. 335, 89 L.Ed. 414. 

Mr. Justice JAaiSON delivered the opinion of the Court. 

A decree of the District Court m substance restrains the Western 
Union Telegraph Company from transmitting messages in interstate 
commerce imtil for thirty days it has ceased employment of mes- 
sengers under the age of sixteen years and of certain others between 
the ages of sixteen and eighteen. This was thought to be required 
by the Fair Labor Standards Act of 1938, 29 U.S.C.A. § 201 et seq. 
The Circuit Court of Appeals affirmed, and we granted certiorari. 
322 U.S. 719, 64 S.Ct. 1057. 

The Western Union Telegraph Company collects messages in com- 
munities of origin and dispatches them by electrical impulses to 
places of destination where they are distributed. Messengers are 
employed in both collection and distribution. A little under 12 per 
cent of the messenger force is under sixteen years of age, and about 
.0033 per cent are from sixteen to eighteen years of age, engaged in 
the operation of motor vehicles, scooters, and telemotors. These 
messengers are employed only in localities where the law of the state 
permits it. It is not denied that both groups are engaged in oppres- 
sive child labor as defined by the Federal Act,^ if it applies. Whether 
it does so apply is the only issue here. 


1 “ ‘Oppressive child labor’ means a condition of employment under which (1) 
any employee under the age of sixteen years is employed by an employer (other 
than a parent or a person standing in place of a parent employing his own child or 
a child in his custody under the age of sixteen years is an occupatiou other than 
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I. It is conceded that the Act does not directly prohibit the em- 
plojraent of these messengers, because it contains no prohibition 
against employment of child labor in conducting interstate commerce.® 
It is conceded, too, that language appropriate directly to forbid this 
employment was proposed to Congress and twice rejected. 

[Part of the opinion dealing with the history of the legislation is 
omitted. It is printed infra at p. 1160 Ed.] 

n. The Government brought this action to reach indirectly child 
labor in interstate commerce by bringing it under the prohibition 
of Section 12(a) of the Act, which so far as material reads “no pro- 
ducer, manufacturer, or dealer shall ship or deliver for shipment in 
commerce any goods produced in an establishment situated in the 
United States, in or about which within thirty days prior to the re- 
moval of such goods therefrom any oppressive child labor has been 
employed.” Violation of this command is a crime (§§ 15 and 16) 
punishable by a fine and imprisonment, and threatened violations 
may be restrained by injunction. The Government in this case sought 
injunction. Its complaint charges the Western Union with a viola- 
tion in that "defendant has been engaged in shipping telegraph mes- 
sages in interstate commerce and in delivering telegraph messages 
for shipment in interstate commerce, the said goods having been 
produced in its said establishments in or about which the aforesaid 
minors were employed, suffered, and permitted to work within thirty 
(30) days prior to the removal of said goods therefrom.” 

Contention that this section is applicable to the Western Union is 
predicated on three steps, viz.: telegrams are “goods” within its 
meaning; the Company “produces” these goods within the Act be- 
cause it “handles” them; and transmission is “shipment” within its 
terms. If it can maintain all three of these positions, the Govern- 
ment is entitled to an injunction; if it fails in any one, admittedly 
the effort to bring the employment under the Act must fail. 

The Government says messages are “goods” because the Act de- 
fines "goods” as therein used to include among other things “articles 
or subjects of commerce of any character.” § 3 (i) . Of course, statu- 
tory definitions of terms used therein prevail over colloquial mean- 
ings. Fox V. Standard Oil Co., 294 U.S. 87, 95, 55 S.a. 333, 336, 79 
L.Ed. 780. It was long ago settled that telegraph lines when extend- 
> ing through different states are instruments of commerce and mes- 


mnnuEacturlng or mining) In any occupation, or (2) any employco between the ages 
of sixteen and eighteen years is employed by an employer in any occupation which 
the Chief of the Ohilclren's Bureau in the Department of Labor shall find and by or- 
der declare to be particularly hazardous for the employment of children between 
such ages or detrimental to their health or well-being . . . .” 29 XJ.S.O. § 

203(1), 29 P.S.O.A. § 203(f), June 2S, 1938, c. 276, S 3(i). 52 Stat. 1061. 

»irhc Act proTldes; "After the expiration of one hundred and twenty days from 
the date of enactment of this Act, no producer, manufacturer, or dealer shall ship or 
deliver for shipment in commerce any goods produced in an establishment situated 
in the United States in or about which within thirty days prior to the removal of 
such goods therefrom any oppressive child labor has been employed . . , 

I 12(a), 29 U.S.C. S 212(a). 29 U.S.C.A. § 212(a). 
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sages passing over them are a part of commerce itself. Western 
Union Telegraph Co. v. James, 162 U.S. 650,. 654, 16 S.Ct. 934, 935, 
40 L.Ed. 1105. That “ideas, wishes, orders, and intelligence” are 
“subjects” of the interstate commerce in which telegraph companies 
engage has also been held. Western Union Tel. Co. v. Pendleton, 122 

U. S. 347, 356, 7 S.Ct. 1126, 1127, 30 L.Ed. 1107; cf. Associated Press 

V. National Labor Relations Board, 301 U.S. 103, 128, 57 S.Ct. 650, 
653, 81 L.Ed. 953. It is unnecessary to decide whether electric im- 
pulses into which the words of the message are transformed are 
“goods” within the Act (cf. Utah Power & Light Co. v. Pfost, 286 
U.S. 165, 52 S.Ct. 548, 76 L.Ed. 1038; Fisher’s Blend Station, Inc. v. 
State Tax Commission, 297 U.S. 650, 56 S.Ct. 608, 80 L.Ed. 956; 
Electric Bond & Share Co. v. Securities & Exchange Commission, 303 
U.S. 419, 58 S.Ct. 678, 82 L.Ed. 936, 115 A.L.R. 105) , since the com- 
plaint is not based on “shipment” of impulses as “goods” but only of 
messages. We think telegraphic messages are clearly “subjects of 
commerce” and hence that they are “goods” under this Act, as al- 
leged in the complaint. 

The next inquiry is whether the Western Union Telegraph Company 
is a producer of these goods within the Act. Congress has laid down 
a definition that as used in the Act “ ‘produced’ means produced, 
manufactured, mined, handled, or in any other manner worked on 
. . § 3(j). The Company, says the Government, not only 

“handles” the message but “works on” it. 

The Government contends that in defining “produced” the statute 
intends “handled” or “worked on” to mean not only handling or work- 
ing on in relation to producing or maldng an article ready to enter inter- 
state transit, but also includes the handling or working on which ac- 
complishes the interstate transit or movement in commerce itself. 
If this construction is adopted, every transporter, transmitter, or 
mover in interstate commerce is a “producer” of any goods he carries. 
But the statute, while defining “produced” to mean “handled” or 
“worked on”, has not defined “handled” or “worked on.” These 
are terms of ordinary speech and mean what they mean in ordinary 
intercourse in this context They serve a useful purpose when read 
to relate to all steps, whether manufacture or not, which lead to readi- 
ness for putting goods into the stream of commerce. One who padc- 
ages a product, or bottles a liquid, or labels, or performs any num- 
ber of tasks incidental to preparing for shipment might otherwise 
escape the Act, for in a sense he neither manufactures, produces, or 
mines the goods. We are clear that “handled” or “worked on” in- 
cludes every kind of incidental operation preparatory to putting goods 
into the stream of commerce. 

If we go beyond this and assume that handling for transit purposes is 
handling in production, we encounter results which we think Congress 
could not have intended. The definitions of this Act apply to the wage 
and hour provisions as well as to the child labor provisions. Section 15 
(a) makes it unlawful to transport or ship goods in the production of 
which any employee was employed in violation of the wage and hour 
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provisions. But it malies this exception: “except that no provision of 
this Act shall impose any liability upon any common carrier for the 
transportation in commerce in the regular course of its business of any 
goods not produced by smch common carrier/^ (Italics supplied.) This 
recognizes a distinction between handling in transportation and produc- 
ing, which is entirely put to naught by the Government’s contention 
that by definition everyone who handles goods in carriage is thereby 
made a producer. The exception then is as if it read “the Act shall im- 
pose no liability on a common carrier for carrying goods that it does 
not carry.” One would not readily impute such an absurdity to Con- 
gress; nor can we assume, contrary to the statute, that “produced” 
means one thing in one section and something else in anotha:*. To con- 
strue those words to mean that handling in carriage or transmission in 
commerce makes one a producer maizes one of these results inevitable. 
Congress, we think, did not intend to obliterate all distinction between 
production and transportation. Its artificial definition, if construed to 
mean that “handling” and “worked on” catches up into the category of 
production every step in putting the subject of commerce in a state to 
enter commerce, is a sensible and useful one, not at odds with any other 
section of the Act. We think the Government has not established its 
contention that the Western Union is a “producer” of telegraph mes- 
sages. 

A third inquiry remains. Has the Company engaged in “shipping 
telegraph messages in interstate commerce and in delivering telegraph 
messages for shipment” as alleged? The learned trial court said, 
“More troublesome is the question whether the defendant ‘shipped’ 
goods in commerce.” But he concluded on the basis of our decisions 
that the defendant was a “cai-rier of messages” to be compared to a 
railroad as a “carrier of goods,” citing Western Union Telegraph Co. 
V. State of Texas, 105 U.S. 460, 464, 26 L.Ed. 1067; Pensacola Tele- 
graph Co. V. Western Union Telegraph Co., 96 U.S, 1, 24 L.Ed. 708. 
He thought “ship” synonymous with “transport” and “convey” and 
hence held that the Company was “shipping” messages. 

The Circuit Court of Appeals, although it sustained the injunction, 
took a contrary view of the nature of the enterprise. It analyzed the 
technology of transmitting messages. The message, it said, never 
leaves the originating office. It is only a text for sending electrical 
impulses “which are not only not the sender’s message, but would be 
totally incomprehensible to him or to the addressee, if either could 
perceive them.” [141 F.2d 400, 402.] It said, “From the foregoing it 
is at once apparent that there is not the least similarity between what 
the defendant does and the transportation of goods by a common car- 
rier.” Thus it cut the ground from under the Government’s only 
allegation of violation: i. c., that the Company is engaged in “shipping” 
messages. It advanced this theory, apparently, to answer the Com- 
pany’s contention that if it was likened to a carrier, as the District 
Court thought, it was entitled to the benefit of the carrier’s exemption 
in Section 15 (a) (1) , We do not think it is necessary for us to resolve 
the interesting but baffling inquiry as to precisely what, if anything,,. 
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moves across state lines in the telegraphic process. In its practical 
aspects, which concern the public, transmission of messages is too well 
known to require analysis; and in its scientific aspects, which intei-est 
the physicist, it is too little loiown to permit of it. 

The statute applies the indirect sanctions of the Act only to those 
who “ship” subjects of commerce. It does not, however, define “ship.” 
The Government says, “The verb ‘ship’ is an imprecise word meaning 
little more than to send or to transport.” The term, not being artifi- 
cially defined by statute, is from the ordinary speecli of people. Its im- 
precision to linguists and scholars may be conceded. But if it is com- 
mon in the courts, the marketplaces, or the schools of the country to 
speak of shipping a telegram or receiving a shipment of telegrams, we 
do not know of it, nor are examples of such usage called to our atten- 
tion. Nor, if one departs from the complaint in the case and adopts 
the theory of the Court of Appeals, do we think either scientist or lay- 
man would ever speak of “shipping” electrical impulses. The fact is 
that to sustain the complaint we must supply an artificial definition of 
“ship,” one which Congress had power to enact, but did not. We do 
not think “ship” in this Act applies to intangible messages, which we 
do not ordinarily speak of as being “shipped.” 

Another consideration convinces us that this Act did not contem- 
plate its application by indirection to such a situation as we have in 
hand. Its indirect sanctions are well adapted to the producer, miner, 
manufacturer, or handler in preparation for commerce. They become 
clumsy and self-defeating when applied to telegraph companies, rail- 
roads, interstate news agencies, and the like, as this decree demon- 
strates. The Western Union is not forbidden by the decree to employ 
child labor, nor could it be, for it is not so forbidden by the Act. As 
construed by the courts below, what is prohibited is the sending of 
telegrams — so long as it employs clnld labor and for a period of thirty 
days after it quits. This, as the Company observes, is a sanction that 
the Court could not permit to become effective. A suspension of 
telegraphic service for any period of time would be intolerable. Of 
course, the Government says, the Company could escape its effect 
except for the thirty-day period by discharging some twelve per cent 
of its messengers, who are under age but whom neither the Court nor 
Congress has forbidden it to employ. It also suggests that the thirty- 
day period may be absorbed in delays. Or, it says, the District Court 
or Circuit Court of Appeals "may properly stay the injunction further 
in order to permit the transmission of messages until petitioner has a 
reasonable time to comply.” 

Of course literal compliance could be made only by ceasing to send 
messages, since that is all the decree does or could command. But the 
Company could and probably would avoid doing what the decree 
orders, by doing what it does not and cannot order: viz., discharging 
the underage part of its messenger force. This, however, would leave 
the thirty-day period after our mandate becomes final and goes down, 
during which the courts must stay the force of the injunction, either 
candidly or by dilatory tactics, or the Company, by continuing service 
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to the public, would be in contempt. Even it this were done, courts 
cannot stay the provisions under which the sending of messages dur- 
ing such period is made criminal. We may suppose the Government 
would not actually prosecute. But that is only because the sanctions of 
the Act, if applied to such a situation, are so impractical that a viola- 
tion adjudged by us to be proven by stipulation of the parties as to the 
facts would be waived. We thinl? if Congress contemplated application 
of this Act to the Western Union it would have provided sanctions 
more suitable than to forbid telegrams to be sent by the only Company 
equipped on a nation-wide scale to serve the public in sending them. 
Nor will we believe without more express terms than we find here that 
Congress intended the courts to issue an injunction which as a practical 
matter they would have to let become a dead letter, or enforce at such 
cost to the public, if a defendant proved stubborn and recalcitrant. If 
the indirect sanctions of this Act were literally to be applied to great 
agencies of transportation and communication, the recoil on the public 
interest would be out of all proportion to the evil sought to be remedied. 

However, the indirect sanction of cutting one’s goods off from the 
interstate market is one which can be applied to producers as we have 
defined them herein effectively and without injury to the public in- 
terest. If such a producer using child labor is refused facilities to 
transport his goods, competitors usually come in, needs are still sup- 
plied, and only the offender suffers. These indirect sanctions can 
practically and literally be applied to the miner and the manufacturer 
with no substantial recoil on the public interest, and with no gestures 
by the courts that they cannot follow through to punish disobedience. 

Ascertainment of the intention of Congress in this situation is im- 
possible. It is to indidge in a fiction to say that it had a specific 
intention on a point which never occurred to it. Had the omission of 
a direct prohibition of this employment been called to its attention, 
it might well have supplied it, for any reason we can see. Congress 
ot course has the right to be indirect where it could be direct and to be 
obscure and confusing where it could be clear and simple. But had it 
determined to reach this employment, we do not think it would have 
done so by artifice in preference to plain terms. It is admitted that it 
is beyond the judicial power of innovation to supply a direct prohibi- 
tion by construction. We think we should not try to reach the same 
result by a series of interpretations so far-fetched and forced as to bring 
into question the candor of Congress as weU as the integrity of the in- 
terpretative process. After aU, this law was passed as the rule by 
which employers and workmen must order their daily lives. To tran- 
slate this Act by a process of interpretation into an equivalent of the 
bills Congress rejected is, we think, beyond the fair range of interpreta- 
tion. Declining that, we camrot sustain the Government’s bill of com- 
plaint. 

Reversed. 

Mr. Justice Murphy, dissenting. A word need be said about the 
Court’s fear of enforcing Section 12 (a) against Western Union. Pur- 
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suant to the Congressional mandate, the trial court enjoined Western 
Union from transmitting or delivering for transmission in commerce 
“telegraph or other messages or any other goods” produced by it in 
any establishment in or about which within 30 days prior to the trans- 
mission there shall have been employed any oppressive child labor. 
It is said, however, that this is a sanction that we dare not permit to 
become effective since the suspension of telegraphic service for 30 days 
would be intolerable. Such a sanction is said to be well adapted to the 
producer, miner, manufacturer or handler but clumsy and self-defeat- 
ing when applied to telegraph companies, railroads and the like. Con- 
vinced by these considerations that the Act did not contemplate its ap- 
plication to this situation, the Court proceeds to carve out a judicial ex- 
ception to Section 12 (a) for all interstate carriers. 

However much we may dislike the imposition of Congressional sanc- 
tions against a particular industry of field of endeavor, the judicial 
function does not allow us to disregard that which Congress has plainly 
and constitutionally decreed and to formulate exceptions which we 
think, for practical reasons, Congress might have made had it thought 
more about the problem. To read in exceptions based upon the nature 
or importance of the particular industry or coi'poration is dangerous 
precedent. If the suspension of telegraphic service for 30 days is so 
intolerable as to justify lifting the burden of Section 12(a) from the 
shoLilders of Western Union, can it not be argued with equal fervor that 
a 30-day injunction against interstate shipments by an airplane manu- 
facturer, a munitions plant or some other industry vital to a war or 
peace time economy would be likewise intolerable? What valid dis- 
tinction in this respect is there between interstate carriers and manu- 
facturers or producers? Moreover, are we to examine the competitive 
situation or degree of importance of a particular company to determine 
the amount of intolerableness which a suspension of interstate trans- 
portation might engender? These and countless other legislative prob- 
lems present themselves when we embark upon a course of fashioning 
exceptions to a statute according to our own conceptions of appropri- 
ateness of the sanctions of an Act. Such a course is an open invitation 
to wholesale veto of valid and reasonable legislative provisions by 
means of judicial refusal to apply statutory enforcement measures. 
Adherence to the sound rule that inequities and hardships arising from 
statutory sanctions are for Congress rather than the courts to remedy 
by way of amendment to the statute is desirable and necessary in such 
a situation. 

We are charged with the duty of interpreting and applying acts of 
Congress in accordance with the legislative intent. Courts are not so 
impotent that they cannot perform that duty and, at the same time, 
grant stays or other appropriate relief in the public interest should 
the occasion demand it. See Standard Oil Co. v. United States, 221 
U.S. 1, 81, 31 S.Ct. 502, 524, 55 L.Ed. 619, 34 L.R.A.,N.S., 834, Ann.Cas. 
1912D, 734; United States v. American Tobacco Co., 221 U.S. 106, 187, 
188, 31 S.Ct. 632, 651, 55 L.Ed. 663. Thus if the injunction is granted 
here against Western Union, we will have vindicated to that extent 
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the public policy against oppressive child labor. If a 30-day suspension 
of telegraph messages would unduly hann the public interest, a stay 
of the mandate or of the injunction can be granted until at least 30 days 
have elapsed during which no oppressive child labor has been employed 
by Western Union. Thus by fashioning remedies through injunctions 
and stays we can aid in the elimination of oppressive child labor without 
undue hardship on the public. This can and should be done without ab- 
dicating our judicial function and assuming the rule of the legislature. 

Me. Justice Blake, Mr. Justice Douglas and Mr. Justice Rutledge 
join in this dissent. 

NOTES 

1. Gf. Regina v. Pearce, S Q.B.D. 380 (1880), where Lush, J., obsei-ved: “But fur 
the inteipretation clause ... no difficulty as to the cunsiiaiction . 
would have arisen. But I think an Interpretation clause should he used for the 
purpose of interpreting words whieli are ambiguous or equivocal, and not so as to 
disturb the meaning of such as are plain.’’ 

2. See commentaries on the principal case in 8 U.Detiolt L.Eev. 125 (1945), 
and 13 Geo.Wasli.L.Eev. 383 (11)45). 


SECTION 6. THE PURVIEW 
A. Unity of Subject 
JOHNSON V. HARRISON 

Supreme Court of Minnesota, 1801. 

47 Minn. 576, 50 N.W. 023, 58 Am.St.Rep. 382. 

Mitchell, J. Chapter 46, Laws 1889, entitled "An act to establish 
a Probate Code,” is divided into 21 subchapters, containing 326 sec- 
tions. The intention of the legislature obviously was to enact, in the 
form of one act, a complete system of statutory law relating to or con- 
nected with those matters of which, imder the constitution, probate 
courts have jurisdiction, to-wit, "estates of deceased persons and of 
persons under guardianship.” It is contended that the act is repug- 
nant to section 27, art. 4, of the constitution of the state, which pro- 
vides that "no law shall embrace more than one subject, which shall 
be expressed in the title;” that the act embraces several distinct and 
separate subjects, some of which, particularly subchapter 3, relating 
to title to reM property by descent, is not expressed in the title. The 
purposes of such a constitutional provision, the mischiefs which it is 
designed to prevent, the rules to he applied to its construction, and 
the tests to be applied to determine whether a law is repugnant to it, 
are so familiar, and have been so often passed upon by tliis and other 
courts, that they need only be referred to very briefly. Its purposes 
are two: Firsts to prevent what is called “log-rolling legislation” or 
“omnibus bills,” by which a number of different and discontinued sub- 
jects are united in one bill, and then carried through by a combination 
of interests; second^ to prevent surprise and fraud upon the people 
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and the legislature by including provisions in a bill whose title gives no 
intimation of the nature of the proposed legislation, or of the interests 
likely to be affected by its becoming a law; and, in deciding whether 
an act is obnoxious to this provision of the constitution, a very good 
test to apply is whether it is within the mischiefs intended to be reme- 
died. 

Again, while this provision is mandatory, yet it is to be given a 
liberal, and not a strict, construction. It is not intended, nor should it 
be so construed as, to embarrass legislation by making laws unneces- 
sarily restrictive in their scope and operation, or by multiplying their 
number, or by preventing the legislature from embracing in one act all 
matters properly connected with one general subject. The term “sub- 
ject,” as used in the constitution, is to be given a broad and extended 
meaning, so as to allow the legislature full scope to include in one act 
all matters having a logical or natural connection. To constitute 
duplicity of subject, an act must embrace two or more dissimilar and 
discordant subjects that by no fair intendment can be considered as 
having any legitimate connection with or relation to each other. All 
that is necessary is that act should embrace some one general subject; 
and by this is meant, merely, that all matters treated of should fall 
under some one general idea, be so connected with or related to each 
other, either logically or in popular understanding, as to be parts of, 
or germane to, one general subject. The large number of related or 
cognate matters often treated of under some comprehensive title, 
such as “Criminal Code,” “Penal Code,” “Code of Civil Procedure,” 
“Pinvate Corporations,” “Railroad Corporations,” and the like, are 
familiar illustrations of what may be legitimately included in one act. 
Any construction of this provision of the constitution that would inter- 
fere with the very commendable policy of incorporating the entire 
body of statutory law upon one general subject in a single act, in- 
stead of dividing it into a number of separate acts, would not only be 
contrary to its spirit, but also seriously embarrassing to honest legisla- 
tion. All that is required is that the act should not include legisla- 
tion so incongruous that it could not, by any fair intendment, be con- 
sidered germane to one general subject. The subject may be as com- 
prehensive as the legislature chooses to make it, provided it consti- 
tutes, in the unconstitutional sense, a single subject, and not several. 
The connection or relationship of several matters, such as will render 
them germane to one subject and to each other, can be of various 
kinds, as for example, of means to ends, of different subdivisions of 
the same subject, or that all are designed for the same purpose, or that 
both are designated by the same term. Neither is it necessary that 
the connection or relationship should be logical; it is enough that the 
matters are connected with and related to a single subject, in popular 
signification. The generality of the title of an act is no objection, pro- 
vided only it is sufficient to give notice of the general subject of the 
proposed legislation and of the interests likely to be affected. The 
title, was never intended to be an index of the law. Tested by these 
general rules, we are of opinion that the Probate Code embraces a 
Bbad & MacDoitali) ■U.O.B.I/E&.— 47 
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single general subject, and that this subject is sufficiently expressed 
in its title. 

In our judgment, much of the argument of counsel for respondents 
rests upon an entirely too limited and narrow definition of the mean- 
ing of the words “probate” and “code.” ITiey seem to construe the 
title of the act as if it read “An act to establish a Probate Court Code of 
Procedure.” The word “code,” as now generally used, and as ob- 
viously used in this title, means “a system of law,” — “a systematic 
and complete body of law.” And while the word “probate” originally 
meant merely "relating to proof,” and afterwards “relating to the 
proof of wills,” yet in the American law it is now a general name or 
term used to include all matters of which probate courts have juris- 
diction, which in this state are “the estates of deceased persons and of 
persons under guardianship.” Hence the term “Probate Code” may 
and should be construed as meaning “the body or system of law relat- 
ing to the estates of deceased persons and of persons under guardian- 
ship.” In common understanding, this is as distinct and clearly de- 
fined a branch of the law as is criminal law or corporation law, and in 
popular signification the term “probate law” includes all matters of 
which probate courts generally have jurisdiction, among which is “es- 
tates of deceased persons.” An examination of this act will show that 
all its provisions are connected with this general subject. The fact 
that some of them relate to matters of mere procedure, while others 
define and fix rights of property, is no valid objection to the law. The 
same objection might be urged against many acts the constitutionality 
of which has never been questioned. Neither is the fact important 
that a law contains matters that might be, and usually are, contained 
in separate acts, or would be more logically classified as belonging to 
different subjects, provided only they are germane to the general sub- 
ject of the act in which they are put. The legislature is not limited to 
the most logical or philosophical classification. The law of wills and 
of title to property by descent is a part of the law relating to the es- 
tates of deceased persons, and hence is, in popular understanding, if 
not logically, a part of the general subject of probate law. . 

B, Terms Incorporaied by Reference 

HORACE E. READ, IS REFERENTIAL LEGISLATION WORTH- 
WHILE? 

18 Can.Bar Rev. 415 (1940) ; 25 Mlnn.L.Rev. 261 (1941). 

. , . A referential statute, accurately so-called, operates in 

either of two ways: first , and most commonly, the new act adopts 
precepts, in whole or in part, from other law; or second, the act pro- 
vides that it shall be incorporated into all acts of a certain kind that 
may be passed in the future,^ Common examples of the latter are 


ifi E.g. the so-caUed. consolidation acts, Eor an eariy appiieatlon of this type, 
eeo Attorney General v. Great Eastern Ry„ (1872) L.K. 7 Oh. 476, 41 L.J.Oh. 505 

Ebad & !MacDonai,d U'.O.B.Eeo. 
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the general interpretation acts.” (Since statutes which use the former 
method are by far the more numerous and troublesome, all discussion 
hereafter will concern them unless otherwise is expressly indicated). 
Further, as to method, a referential act with the adoptive effect just 
described may either (a) apply to a new set of circumstances law orig- 
inally passed for the purpose of dealing with another set of circum- 
stances, or, less often, (b) apply to some matter a code originally 
passed for the purpose of being applied from time to time in a cer- 
tain sphere as occasion requires,^ However, each of these modes as 
compared to the other has merely incidental peculiarities; and they 
wiU be adverted to later. 

A person who seeks the law within the covers of the statute book 
must first of all discover whether the provision under his immediate 
perusal is self-contained, and, if it is not, in what direction and how 
far afield he must go to supply its deficiencies. To do this he must in- 
terpret. If, despite textu^ interpretation, he finds a hiatus in legis- 
lative expression, he will look for the legislative intention as to how to 
fill that hiatus. Before resorting to some contextual aid such as, for 
example, application of the in pari materia canon, he will investigate 
whether there is an incorporation of terms by reference. If he finds 
an express reference, his first step is easy; and for that reason a 
draftsman should be careful to make an intended express reference 
clear. A typical example of the result of a failure to do so was dealt 
with by Chief Justice Coleridge in Mather v. Brown^ where he held 
that a section of the Municipal Corporations Act, 1835,®" was neither 
extended to nor incorporated with the Municipal Elections Act 1875, 
by the following reference: ‘ 

“This Act shall, as fax as consistent with the tenor thereof, be con- 
strued as one with the Act 5 & 6 Will. 4, ch. 76 (Municipal Corpora- 
tions Act) and the acts amending the same. . . 

There may be an implied reference. Cases involving the question of 


(Railway Clauses Consolidation Act). Wording that Is characteristic of such acta 
appears in The Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, ch, 18) which 
provides by sea 1 "that this Act shall apply to every undertaking authorized by an 
Act which shall hereafter he passed, and which shall authorize the purchase or 
taking of liinds for such undertaking, and this Act shall be Incorporated with such 
Act . . . .” For a discussion of this act see In re Wood’s Estate, (1886) 31 

Oh.D. 607, 56 L.J.Ch. 488. 

n See Canadian Uniform Interpretation Act, Part II, sec. 2. 

18 See Graham-Harrison, Criticisms of the Statute Book, (1035) J. Soa Pub. 
Teach. Law 0, 26. 

10 (1876) 1 C.P.D. 596, 45 L.J.Q.B. 547. 

80 S-6 Wm. IV, ch. 76. 

81 38-39 Viet. ch. 40, see. 13. An example of a back-handed form of words which 
was construed to have effected an incorporation by reference is Kentucky, Acts 1936, 
ch. 105, p. 327: "Nothing contained herein or in chapter one hundred forty-two 
(142) of the Acts of one thousand nine hundred thirty-two (1932) of the General 
Assembly of Kentucky, shall be construed as affecting the duties of the county at- 
torney, with refer^ce to the giving of notice an provided in section four thousand 
one hundred fifty-three (4,153), Carroll’s Kentujdcy Statutes, or as affecting his com- 
pensation as provided in said section.” Far a discussion thereof, see Miller v. 
Kirksey, (1936) 265 Ky, 106 llO-lll, 95 S.W.2a 1059. 
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incorporation of terms by implication or necessary intendment, al- 
though not plentiful, have usually been vexatious. One of the most 
interesting arose recently in Wisconsin. In Gilson Bros. Co. v. Word- 
en- Alien Co.*® the question was whether the plaintiff was a beneficiary 
of a contractor’s bond and hence could claim as a party in interest un- 
der an act of 1931 which required such bonds to be secured in pub- 
lic works contracts. The act provided that the bond should cover la- 
bor and materials, but was silent concerning the extent of the class 
of persons protected, and contained no words of express reference 
whatever. It was held that as the legislature did not attempt to give 
anyone a mechanic’s lien on a public building, but instead devised the 
plan of placing a bond, to be given by the principal contractor where 
It would serve to save from loss persons who were so related to the 
work that they would have been protected by the mechanic’s lien act 
had they been dealing with a contractor who was building for an in- 
dividual, the 1931 act by necessary implication incorporated therein 
the classification of parties in interest contained in the mechanic’s lien 
statute ipsissimis verbis. The plaintiff did not fall within that classi- 
fication.** 

England supplies an example of a finding that an implied incorpo- 
ration by reference was effected despite what appeared to be an ex- 
press negation contained in the referring statute itself. ’The Metro- 
politan Board of Works, by an act passed in 1877,*® was authorized to 
acquire specified land for street improvement, and sec. 33 thereof pro- 
vided the machinery and regulated the procedure by which such land 
was to be acquired and sold or let Later, by an amending act, passed 
in 1892,*® the boat'd was required to erect artisans’ dwellings on three 
of the lots. Section 3 of the amending act declared: 

"From and after the passing of this Act the pro'visions contained in 
section 33 of the Act of 1877 shall cease to be in force with respect to 
the lands shewn on the Gray’s Inn Road plan, [the land on which the ' 
dwellings were to be built] and authorized to be taken by the Act of 
1877, and in relation thereto the Act of 1877 shall be read as though 
the said section were not contained therein.’’ 

In Wigram v. Fryer*’ Mr. Justice North held that because the 
amending act had failed to provide the Board with the essential ma- 
chinery to enable it to erect the required dwellings, the provisions of 
sec. 33 of the principal act of 1877 were, despite the language of sec. 
3, referentiaUy adopted pro tanto by necessary implication. Well 
might the judge remark, 


M (1936) 220 Wls. 31T, 265 N.W. 217. 

Wisconsin, Laws 1931, Ch. 438 ; Wisconsin, Statutes, sec. 2S9.16. 

24 See also Corry v. Mayor and Council of Baltimore (1904) 196 U.S. 466, 477-478, 
B5 S.Ct. 20T, 49 L.Bd. 556; Turney v. Wilton, (1865) 36 111. 385, 393; Johnson T. 
Laffoon (1934) 267 Ky. 156, 160-161, 77 S.W.2d 345. 

25 Metropolitan Street Improvements Act, (40-41 Viet ch. 235). 

26 45-46 Viet. ch. 222. 

*2 (1887) 36 Ch.r). 87, 56 L.J.Ch. 1098. 
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“It is a very lamentable way of legislating, that one should be driver 
to get at the meaning of these Acts by removing difficulties (as far as 
can be done) by construction, leather than that the intention of the 
legislature should be clearly expressed upon the face of the Act.” 

Extent and Effect of a Reference 

If the seeker of the law of the statute finds that there is a reference, 
either express or implied, he next must solve the problem of its extent 
in the sense simply of quantity, that is how many of the terms of the 
law to which reference is made does the referential act gain? 

If the reference is express and specific, that is, one which refers to 
one or more named provisions of another act or to one or more named 
acts and applies it or them to the subject of the adopting statute, he 
wiU have little trouble.^® But general references are pregnant with 
litigation. In them the very looseness of the referring language is a 
command invitation to the courts to partake in the legislative process 
— and they have responded with a rule of reason: “In the construction 
of general references in acts of Parliament, such reference must be 
made only as will stand with reason and right.” 

A typical general reference is illustrated and the judicial modus op- 
erand! in applying this standard is neatly revealed by an Alabama 
case.®’- There the question was whether the clerk of the city court of 
Mobile had power to issue an original attachment. By statute there 
had been conferred upon that court “all the powers, [with one excep- 
tion not here relevant] , of the several circuit courts of the state.” 
The clerks of those courts had been, by a previous statute, expressly 
empowered to issue an original attachment. The court called reason 
to their aid as follows; 

“An original attachment is not an ordinary process, and does not is- 
sue out of a court, and does not pertain to the exercise of the ordinary 
powers and jurisdiction of a court. It is an extraordinary process, and 
can only be issued by the persons or officers upon whom the statute 
confers special authority to issue it. The power exercised in issuing 


aawigram v. Fryer, (1887) 36 Cb.D. 87, 99, 56 L.J.Ch. 1098. 

29 See Kendall v. United States, (1838) 12 Pet. (U.S.) 524, 626, 9 L.Ed. 1181 ; Inter- 
state Consol. St. Ry. v. Massaehnsetts, (1907) 207 U.S. 79, 84-85, 28 S.Ct. 20, 52 L. 
Ed. Ill; Panama R. R. v. Jobnson, (1924) 264 U.S. 375, 391-392, 44 S.Ct. 391, 68 
L.Ed. 748; Garland v. Hickey, (1889) 75 Wia, 178, 182-J83, 43 N.W. 832. Intei-pre- 
tatlon acts sometimes assist in making specific refeienees additionally precise, 
e.g. Alberta, Rev.Stat.1922, eb. 1, secs. 33, 34; Manitoba, Rev.Stat.1913, ch. 105, 
sec. 26. 

30 Lord Denman C. J. In The Queen v. Badcoek, (1846) 6 Q.B. 787, 797, citing 2 

Inst. 287. In Jones v. Dexter, (1859) 8 Fla. 276, 286, tie same doctrine is expressed 
in varied language: ". . . where tie provisions of a statute are adopted by 

general reference it will receive a more liberal construction than If originally 
passed with reference to the particular subject.” See also Panama R. R. v. Jobn- 
son, (1924) 264 U.S. 375, 391-392, 44 S.Ct. 391, 68 L.Ed. 748; Hutto v, Walker 
County, (1913) 185 Ala. 505, 64 So. 313. 

31 Matthews, Finley & Co. v. Sands & Co., (1856) 29 Ala. 136. See also Stevenson 
V. O’Hara, (1855) 27 Ala. 362. 

32 Alabama, Acts 1851-2, No. 66. 
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it is in its nature jvMcml . . . and is not such as pertains to 

the clerk of a court merely as a clerk, and such as he exercises in the 
issue of process which issues out of the court and pertains to the ex- 
ercise of the jurisdiction of the court.” 

The conclusion was that the reference clause conferred upon the 
clerk of the city court, a ministerial officer, the general powers of the 
clerks of the circuit courts, but not the power to issue an original at- 
tachment, a power special and in its nature judicial.®® 

Perhaps it is not out of place to observe just here that tasks of this 
kind thrust upon the courte by using gener^ references do not appear 
to be materially lightened by the clause sometimes inseited to the ef- 
fect that the adopted law “shall apply save so far as expressly varied or 
excepted” by the referring act.®® Neither are they lightened by a di- 
rection that the law referred to shall be applied “only in so far as the 
same are applicable,” since after all that is but an express mandate to 
employ the rule of reason.®’ Employment of this direction has, in- 
deed, been held to authorize judicial legislation to the degree necessary 
to save a referential act from being so uncertain as to be an insufficient 
expression of the legislative will.®® 

Sometimes the identity of the provisions included within a general 
reference is impossible to discover. Then, the extent of the reference 
being wholly indeterminable, the referring act is void for uncertainty; 
there is a casus omissus. This obviously occurs and is easily estab- 
lished when no law of the sort named in the reference exists.®® Also it 
happens when a statute provides that its subject shall be governed by 


33 Citing United States v. Ferriera. (1851) 13 How. (U.S.) 40, 14 L.Ed. 42. 

34 Matthews, Finley & Co. v. Sands & Co., (1856) 29 Ala. 136, 138. Italics by the 
writer. 

35 For similar effect see The King v. Justices of Surry, (1788) 2 Durn. & E. 604. 
See Do Pont y. Mills, (Del.l93T) 196 A. 168 holding that ‘‘in the same manner as 
other elections” referred only to procedui'e and not to qualifications of voters ; 
and Adams v. State, (1940) 138 Neb. 613, 294 N.W. 396, holding that the general 
reference in; ‘Tf any bailee of any money, bank bill or note, goods or chattels 
shall convert the same to his or her own use with an Intent to steal the same, he 
shall be deemed guilty of larceny in the same manner as If the original taking had 
been felonious ; and on conviction thereof shall he pniilshed accordingly," incorpo- 
rated only the penalty provisions of the larceny statute. 

36 See Minnesota, Laws, 1939, ch. 369, sec. 2. 

37 See Minnesota, Laws, 1939, ch. 12, sec. 23. 

38E,g. see Panama R. R. v. Johnson, (1924) 264 U.S. 375. 389, 44 S.Ct 391, 68 
L.I3d. 748, holding that rules of the Federal Employers Liability Act were incor- 
porated into the maritime laws, 38 Stat. at L. 1185, ch. 153, sec. 20, as amended by 
sec. 33 of Act of June 6, 1020, 41 Stat, at L., 1007, ch. 250, which provided that 
“ . . . all statutes of the United States modifying or extending the common 

law right or remedy In cases of personal injuries to railway employees shall apply.” 
See also Attorney-General v. Great Eastern Ry., (1872) 7 Oh.D. 476, 41 L. J.Ch. 605 ; 
State ex rel. Bancroft v. Frear, (1910) 144 Wls. 79, 128 N.W. 1068 ; Gillesby v. Board 
of County Commissioners, (1910) 17 Idaho 586, 107 P. 71. 

30 See Savage v. Wallace, (1010) 165 Ala. 672, 61 So. 005. In Scottish Union & 
National Ins. Co. v. Phoenix Title & Trust Co., (1925) 28 Aria. 22, 236 P. 137 
where statute of Arizona adopted by reference the “New Toik standard" insurance 
policy without further Identification. It was held that since the court could take 
judicial notice of what that form was the reference was not void for want of 
certainty, ^ 
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the law concerning some other subject, and that law is unidentifiable, 
as in the New Mexican case where the reference was to “the laws of 
this state as to method and manner of appropriation and use of under- 
ground waters” and different laws containing contradictory rules were 
applicable to underground waters according to whether or not they 
were artesian.*® 

Extent of a reference in time, that is in respect of adoption of change 
in the adopted measure made subsequent to the reference, methodical- 
ly should be considered here. Historically, however, the pertinent law 
had its beginning as a logical inference from the rule governing the 
primary effect of a reference upon the status of an adopted precept. 
It is desirable, therefore, to consider that law in its setting as a second- 
ary result of that primary effect. 

The courts are unanimous concerning the primary legal effect of a 
statutory reference. Whenever an act of the legislature brings into it- 
self by reference pre-existing common law precepts or the terms of an- 
other act, the precepts and terms to which reference is made are to be 
considered and treated as if they were incorporated into and made a 
part of the referring act just as completely as though they had been 
explicitly written therein.** The adopted provisions as such derive 
their vitality solely from the referential statute.*® 

From this primary doctrine flow certain secondary results. The 
first is that a two step process is introduced to the interpretation and 
construction of the adopted language. It must first be read in the 
sense which it bore in the original act from which it was taken,*® 


Teo T. Tweedy, (1929) 34 N.M. 611, 286 P. 970. See also Eutied&e v, City of 
Greenville, (1930) 155 S.O. 620, 152 S.E. 700. Of. State es rel. Pearson v. Protate 
Court of Ramsey County. (1939) 205 Minn. 545. 550, 287 N.W. 297. 

U Th.a Queen v. Merlonethsliire, (1844) 0 Q.B. 343 ; In re Wood’s E.state, (1886) 
31 Ch.D. 007, 55 L.J.OIi. 488; McKenzie v. Jackson, (1898) 31 N.S.E. 70; Kilgour v. 
X.ondon St. Ry., (lOll) 30 O.L.R. 603, 19 D.L.R. 827; Waterside Workers’ Fed. of 
Australia v. J, W. Alexander, Ltd., (1918) 25 C.L.E. 434, 471 ; Cathcart v. Robinson, 
(1831) 5 Pet. (U.S.) 264, 279, 8 L.Ed. 120 ; Engel v. Davenport, (1929) 271 U.S. 33, 38, 
46 S.Ct. 410, 70 L.Ed, 813 ; Turney v. Wilton, (1866) 30 III. 385 ; Jones v. Chamber- 
lain, (1888) 109 N.Y. 100, 16 N.E. 72 ; Don v. Pfister, (1916) 172 Cal. 25, 165 P. 60 ; 
Richardson v. KUdow, (1928) 116 Neb. 648, 218 N.W. 429. 

‘iz “The source from which the new rules are drawn contributes nothing to their 
force in the hold to which they are translated. In that held their strength and oper- 
ation come altogether from their indnsion in the [new] . . . law." — ^Panama R. 

it. Oo. V. Johnson, (1923) 264 U.S. 375, 389, 44 S.Ot. 391, 68 L.Ed. 748, citing Louis- 
ville & Nashville R. v. Western Union Tel. Co., (1916) 237 U.S. 300, 303, 35 S,Ot. 
598, 59 L.Ed. 965. See also Gadd v. McGuire, (1924) 69 Cal.App. 347, 309, 231 P. 
754; Crohn Y. Kansas City Home Tel. Co., (1908) 131 Mo.App. 313, 109 S.W. 106S. 

43 Pennock v. Dialogue, (1829) 2 Pet. (U.S.) 1, 18, 7 L.Ed. 327 ; Commonwealth v. 
Hartnett, (1856) 3 Gray (Mass.) 450; Tyler v. Tyler, (1857) 19 HI. 151; Qiguere v. 
B. B. and A. C. Whiting Co., (1035) 107 Vt. 151, 177 A. 313 ; Medow v. Riggert, (1937) 
132 Neb. 429, 272 N.W. 238 ; Huffman v. Buckingham Transp. Co. of Colorado, (O. 
O.A. 10th Cir. 1938) 98 F.2d 916; Carr’s Inc. v. Industrial Commission, (1040) 234 
Wis. 406, 292 N.W. 1. Of. dictum in United States ex rel. Demarols v. Farrell, 
(O.O.A. 8th Cir. 1937) 87 F.2d 957, 962, that “even if it [federal probation law] were 
copied from a state statute, it does not follow that the Construction placed upon the 
state statute by the highest court of the state Is under all circumstances binding up- 
on the federal courts, howevCr persuasive such decisions may be.” 

In Mayor of Portsmouth v. Smith, (1885) 10 App.Cas. 364, 371, 54 L.J.Q.B. 473, 
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and next in the light of its new environment, textual and other- 
wise. '*'* 

The second of these secondary results has concerned the effect of 
modifications of the adopted law, made subsequent to the adoption, 
upon the referential statute, that is to say, the extent of a reference 
in time. Here a study of the cases in which the now established rules 
were evolved reveals in striking fashion the genius of the courts for 
compromising between the dictates of logic and practical expediency. 
The earlier decisions in both England and the United States hold with- 
out qualification that the repeal of the incorporated law leaves the re- 
ferring one in force, unless it also is repealed expressly or by necessary 
implication, and that the reference does not carry with it changes aft- 
erwards made in the former. Taking as premise the primary effect 
of a reference, the logic of such a rule is obviously unassailable.-*® 
Moreover, as Mr. Justice Thompson pointed out in Kendall v. United 
States, “ . , .no other rule would furnish any certainty as to 

what was the law, and would be adopting prospectively all changes that 
might be made in the law.” This is apparently still the unqualified 
common law rule in England,*’ Ontario,*® and Nova Scotia.*® 


Lord Blaclibiirn said: “Where a single section of an act of parliament Is Intro- 
duced into another act, I think it must -be read in the sense which it -bore in the 
original act from wliioh it was taken, and that conseauontly it is perfectly legiti- 
mate to refer to all the rest of that act In order to ascertain what the section 
meant, though those other sections ai-e not incorporated in the new Act.” See 
also AtLorney-Geueral v. Smyth & Fenton, [1905] 2 Ir.R. 658. Judicial interpreta- 
tions not made prior to adoption, and legislative interpretations made before adop- 
tion, when the reference is to the laws of another legislature, will be disregarded. 
Deugau v. Kramer, [193S] 4 D.I,.E. 353, [1938] 3 W.W.E. 269. 

44 United States ex rel. Deinarois v. Farrell, (O.O.A. 8th Cir. 1037) 87 F.2d 957, 
962-963; Gadd v. McGuire, (1924) 69 Cal.App. 347, 369, 231 P, 754; Penn. Bridge 
Co. v. City of New Orleans, (O.C.A. 5th Cir. 1915) 222 P. 737, 741. Cf. where a spe- 
cial act incorporates and is expressly directed to be construed together with a pub- 
lic general act, — West Ham Ooi-pn. v. Grant, (1888) 40 Ch.D. 331, 58 L.J.Oh. 121. 

45 See In the Blatter of Blain Street, (1885) 98 N.X. 454. 456-457; Court of Insol- 
vency V. Bleldon, (1897) 69 Vt. 510, 38 A. 107. 

4 « (1838) 12 Pet. (U.S.) 624, 625, 9 L,Ed. 1181. See also Griswold v. Atlantic Bock 
Co., (1855) 21 Barb. (N.X.) 225, 22S. 

41 (a) The Queen v. Stock, (1838) 8 Ad. & Bl. 405 ; The Queen v. Smith, (1873) 
L.R. 8 Q.B. 146, 42 L.J.M.O. 40 ; Aereated Bread Co. v. Gregg. (1873) L.E. 8 Q.B. 
355, 42 L,J,M.O. 117 ; Jenkins v. Great Central By., [1912] 1 K.E. 1, 81 L.J.K.B. 24. 
In Secretary of State for India v. Hindustan Cooperative Ins. Soc., (1931) 58 I.A. 269, 
267, Sir George Lowndes, speaking for the Judicial Committee of the Privy Council, 
said, after stating the rule as to repeal of an adopted statute: “It seems to be no 
less logical to hold that where cert.ain provisions from an existing act have been In- 
corporated into a subsequent act, no addition to the former act, 'which is not ex- 
pressly made applicable to the subsequent act. can be deemed to be incorporated in 
it, at all events if it is possible for the subsequent act to function effectually with- 
out the addition." 

(b) The common law rule stated in the text supra was modified in England by the 
Interpretation Act, 1889, 52-53 Viet. ch. 63 sec. 38(1), which roads: ‘'Where this 
act or any act passed after the commencement of this act repeals and re-enacts, 
with or without modification, any provisions of a former act, references in any other 
act to the provisions so repealed, shall, unless the contrary intention appears, be 
construed as reference to the provisions so re-enacted." See 31 Halsbury, Laws of 
England (2d ed. 1938) 565, n. (q), for cases applying this provision. See also inter- 
pretation acts, Canada, He7.Statl927 ch. 1, sec. 20(h): Alberta, Eey.Stat.1022, ch. 
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But, despite their initial declaration of firm loyalty to a rule coined 
of logic and dedicated to certainty, it was not long before the “Ameri- 
can” courts, while in the throes of construction, resorted to the “In- 
tention of the Legislature,” that Aladdin’s lamp which has so often en- 
abled Anglo-American courts to conjure much from little or nothing. 
The result was a distinction between two types of reference: Where 
one statute adopts the whole or a part of another statute by a par- 
ticular or descriptive reference to the statute or provisions adopted, 
such adoption takes the statute as it exists at the time of adoption and 
does not include subsequent additions, modifications, or repeals of the 
statute so taken unless it does so expressly or by necessary implica- 
tion.®* But where the reference is, not to any particular statute or 
part of a statute, but to the law generally which governs a specified 
subject, the reference will be regarded as including,' not only the law 
on that subject in force at the date of the referential act, but also that 
law as it exists from time to time thereafter.®® 


2, sec. 15 ; British Columbia, Eev.Stat.1036, cli. 1, sec. 17 ; Manitoba, Eev.Stat.19l3, 
ch. 105, sec. 34; New Brunswick, Eev.Stat.1027, ch. 1, sec. 27; Nova Scotia, Bev. 
Statl023, cli. 1, sec. 9; Ontario, Kev.Stal.l937, ch. 1, sec. 18(b); Saskatchewan, 
Rev.Stai;.1930, ch. 1, sec. 41; Australia, Commonwealth Acts 1901-1935, Acts of In- 
terpretation Act 1001-1932, sec. 10. 

In 1918 Australia added: “Whoi'e In any act reference is made to any other act, 
and that other act Is subseciueiitly amended, then unless the contrary intention ap- 
pears the reference shall, from the date of the amendment, be deemed to be to that 
Act as so amended." Now Acts of Intei-protation Act 1001-1035, see. lOA. 

48 Kilgour V. London St. Ry., (1914) 30 O.L.R. 003, 19 DiL.B. 827. (See this case 
also for effect given to a statutory reversal of a common law rule.) 

49 McKenzie v. Jackson, (1898) 31 N.S.R. 70. 

BO Referential provisions where the reference is made to another part of the 
same act stand on a different footing and involve peculiar problems. See Thrlng, 
Practical Legislation (1902) 48-62 ; Report of the Committee on Legislative Draft- 
ing (1919) Conference of Commission on Uniform Laws 5. Consult interpretation 
acts, e. g. Alberta, Eev.Stat.1922, ch. 1, secs. 32, 33 ; British Columbia, Rev.Stat. 
1936, ch. 1, secs. 52, 53. See Crohn v, Kansas City Home Tel. Co., (1908) 131 Mo. 
App. 313, 109 S.W. 1068. 

51 A "descriptive” reference Is sometimes diliicult to distinguish from a "general" 
one, as will be shown in discussion in the text infra. Typical descriptive references 
are: “Company within the meaning of the Companies Acts,” “Any alien . 
convicted of an offence under . . . this act, shall ... be kept in custody 

and deported in accordance with the provisions of the Immigration Act relating 
to enquiry, detention and deportation.” (Opium and Narcotic Drugs Act, Canada, 
Rev.Stat.1927, ch. 144, sec. 24.) See the reference considered in Damron v. Rankin, 
(Tex.Clv,App,1931) 34 S.W.2d 360, In Hutto v. Walker County, (1913) 185 Ala. 
505, 608, 04 So. 313, the reference was as follows: “All provisions of the election 
law pertaining to the contest of an election of constable shall be observed as to the 
contest hereunder. . . . ” On p. 609 the court said that incorporation by refer- 

ence “does not require the specific adoption of the existing statutes suis nominIbus,” 
and held that this was a descriptive reference which, like a specific or particular 
one, adopted the described law as it existed at the time of adoption only, and thus 
did not include a later amendment. 

58 Culver V. People, (1896) 161 III, 89, 43 N.E. 812 ; Nampa & Meridian Irrigation 
Dlst. V. Barker, (1924) 38 Idaho 629, 223 P. 529 ; People v. Whipple, (1874) 47 Cal. 
592 ; Ventura County v. Olay, (1806) 112 Cal. 66, 44 P. 488 ; State v. Oaseday, (1911) 
68 Oi% 429, 115 P. 287 ; Gilson Brothers Co. v. Worden-Allen Co„ (1936) 220 Wis. 347, 
266 N.W. 217 ; Devery v. Webb, a937) 58 Idaho 118, 70 P.2d 377 ; Noble v. Noble, 
(1940) 164 Or. 347, 103 P.2d 203, 298. 

53 i.e. at the time each exigency arises to which the law Is required to be applied. 
Bee rules stated in Knapp v. City of Brooklyn, (1884) 07 N.f. 520 ; Culver v. People» 
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The distinction just stated appears to have been drawn first in a 
Florida case, Jones v. Dexter, in An act of 1828 adopted in 

general terms as the rule for the distribution of personalty on intesta- 
cy “the provisions of the law regulating descents.” At that time de- 
scents of realty were covered by an act of 1822, but in 1829 it was su- 
perseded. The 1829 act was substantially borrowed from Kentucky, 
which in turn had derived it from Virginia. Both states had enacted it 
after a referential act had applied the law of descents to personalty, 
and in both the reference had been held not to extend to it. On per- 
using the Virginia and Kentucky decisions,® the Florida court found 
a distinction between the wording of the reference clauses pronounced 
upon therein and that of the one before it. Said the court: 

“In the construction of our statute of 1828, we ai’e wholly relieved 
from the pressure which bore upon the Virginia and Kentucky courts, 
growing out of the particular phraseology of their adopting acts. 
Our statute makes no reference to any particular act, hy its title or 
otherwise^ but uses the broader and more comprehensive term ‘law’ 
— 'the law governing descents.’ The term ‘law’ is more general than 
the term ‘act’, and is of much more extensive signification, and es- 
pecially so in its application when the latter is limited and qualified 
by the designation if its title. ... It would be monstrous in- 
deed to hold, that because the provisions of a statute, expecially en- 
acted with reference to a particular subject, had been, hy mere 
adoption in general terms, applied to a subject of an essentially 
different nature, those provisions still continued in force in relation 
to that other subject, notwithstanding the original act should have 
been expressly repealed. The bare announcement of the proposition 
furnishes its own condemnation. It is illogical and wholly incompat- 
ible with any idea of sound reason. We are not unaware that there 
are instances where a repeal of the original act operates no further 
than to affect the original subject . . . ; but this is not of that 

class of cases.” 

It followed that the act of 1829 furnished the rule of descent for - 
personalty. 

By such logic was a distinction bom, a logic sound enough on its 
immediate premises but hardly compatible with the primary legal 
effect of a reference. Certainly it is well worth quoting at length, 
for two reasons: first, because many courts outside of Florida were 
quick to crystallize this distinction, (expedient though it was merely 


(1896) 161 ni, 89, 43 N.E. 812 ; Hutto v. Walker County, (1913) 185 Ala. 506, 64 So. 
313; Jolmson v. Lalfoon, (1934) 257 Ky. 156, 77 S.W.2cl 345; Postal Tel. Cable Co. 
V. Boutbern Ry., (N.D. N.C.1898) 89 P. 190. There is no distinction between refer- 
ences to snbstantiTe and procedural precepts in this respect. See Guentboor’s Es- 
tate, (1912) 235 Pa.SL 67, 74, 83 A. 617. 

M (1859) a Pla. 276. 

S« Tomlinson v, Dilllard, (ISOl) 3 Call (Va.) 105 ; DHliard v. Tomlinson, (1810) 1 
Monf. (Va.) 183 ; Pinkard v. Smith, (1821) Litt.Sel.Oas. (Ky.) 331. The reference In 
each of the acta considered in these cases was to the adopted act by its exact title. 
s« Jones V. Dexter, (1869) 8 Pla. 276, 282-283. Italics by the court 
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to construing a relatively obscure statute of that state) , into a dog- 
matic rule; and second, because reasoned judicial applications of 
the distinction have been rarer than radium. Indeed, practically 
every judge who has since made use of it “seems to have shrunk 
from the discussion thereof, and reposed himself upon the sanctity 
of former decisions.” 

In stating the rule which originated in Jones v. Dexter the present 
writer in the text just before stating the case has used the language 
and its arrangement most common to judicial opinions and text 
books. From that language the essential distinction involved might 
well appear to be between whether or not the adopted precept was 
statutory or common law. But the distinction plainly does not lie 
there; it actually operates only when the precept to which ref- 
erence is made happens to be in legislative form. When the precept 
is a part of the unwritten law, a reference to it for adoptive purposes 
is always general. But when it is statutory, the reference may be 
either specific or general, depending upon the form of words used 
as construed in the light of the precept to which the reference is made. 

Especially difficult to construe in this regard in advance of litiga- 
tion are descriptive references. How determine in a given case be- 
tween description and generality? Thus in Chelan County v. Navarre^® 
the reference in question was contained in a general statute relating 
to condemnation proceedings. It provided that 

“In case a jury is waived, as m civil cases in courts of record, in the 
mwmer prescribed by law, the compensation to be paid for the prop- 
erty sought to be appropriated ^hall be ascertained and determined 
by the coitrt or the judge thereof, and the proceedings shall be the 
same as in trials of an issue of fact by the court.” 

When this reference was made in 1891 waiver of juries in ordi- 
nary civil actions was governed by a single general statute which 
allowed no constructive waiver, but it was amended in 1903 to pro- 
vide for that species of waiver. In holding that the 1903 act enabled 
a constructive waiver to be found in condemnation proceedings be- 
gun in 1904, the court said; 

“Here the adopting statute does not refer to any particular act, 
but to the general statute on the subject of waiving a jury trial, 
hence the existing law governs the subject, and not the law in force 
at the time the condemnation statute was enacted." 


S7A likely explanation Is that the doubtful origin of the rule has been out- 
weighed by Its convenience as a device for reaching desired results. In La Olte 
de Montreal v. Poulin, (1904) 26 Q.L.R. (S.C.) 364, this rule was advanced' by counsel 
In argument, citing United States authority, but the court held that it had been dls-' 
placed by a declaratory statute applicable to the case before the court, which 
statute had expressly said that amendments to the specifically adopted act made 
after its adoption were to be included in the referring one. 

58 (1905) 38 Wash. 684, 80 P. 845, construing Washington, Codes and Stats., Bal- 
linger 1897, see. 5620. See also Oorlcery v. Hinkle, (1923) 125 Wash. 671, 217 P. 47 ; 
Greene v. Town of Lakeport, (1925) 74 Oal.App. 1, 239 P. 702. 

69 (1905) 38 Wash. 684, 688, SO P. 845. 
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The character of this reference appears to be plain. But compare 
People V. Crossley,®* where it was held that the following refer- 
ence in an act to authorize the organization of high school districts 
was to a specific statute, and not to the law generally on the par- 
ticular subject, schools: 

“For the purpose of supporting a high school, the tovmship or 
territory for the benefit of which a high school is established under 
the provisions of this act, shall be regarded as a school district, and 
the hoard of education thereof shoM, in aU respects, have the powers 
and discharge the duties of boards of education elected under the 
general school law” 

Here, just as in Chelan County v. Navarre, when the reference 
was made the law adopted was contained in a general statute, but 
it happened here that the title of that general statute was “General 
School Law,” a phrase that coincided exactly with the wording of 
the reference. If the draftsman of that reference thought about 
the matter, the odds should probably be even that he intended it 
to be general rather than specific, and would likely have been sur- 
prised to learn that he had opened the way for the court to decide 
the question to accord with a restrictive rather than an expan- 
sive mood. Somewhat difficult to reconcile with this would be a 
case holding that a reference to an act by its popular name is gen- 
eral.®^ 


60 (1913) 261 IW. 78, 84, 103 N.E. 537, applying Illinois, Laws 1911, p. 605, sec. 6 as 
quoted In text. Italics by the writer. 

01 Brabner-Smith, Incorporation by Reference and Delegation of Power — Validity 
of “Reference” legislation, (1937) 5 Geo.Wash.L.Eev. 198, 204, Implies that a court 
might so hold. 

The Interpretation Act, Manitoba, Rev.Stat.1913, ch. 106, sec. 25, which is designed 
to assist in making descriptive references specific, reads: “Wliere, In any act, ref- 
erence is made to an aet hy any name or designation other than that of the chap- 
ter and year of enactment, it shall be understood that the reference Is intended to be 
to the aet which by its terms, or the terms of some other act, is to be or may be 
cited by that name or designation, or if there be none, to the act bearing such name 
or designation at the head or beginning thereof, and, where there is more than 
one such act, then to that one thereof in the Revised Statutes, 1913, unless the ref- 
erence be in an act later than the Revised Statutes 1913, and there be a later aet 
than the corrre^onding one in the Bevised Statutes 1913, which, it is provided as 
aforesaid, may be cited by, or which bears a name or designation the same as, thai 
so mentioned, in which case or in case there is no such Act In the Revised Stat- 
utes 1913, the reference shall be deemed to the latest aet of the Legislature of 
Manitoba which It is provided, as aforesaid, may be so cited, or which bears as 
aforesaid such name or designation, or if there be no such act of such legislature, 
then to the latest act of the Parliament of Canada which it is so provided, as 
aforesaid, may be so cited, or which so bears, aa aforesaid, such name or designa- 
tion." (Obviously a good idea, this provision should have been re-drafted with 
clarity of expression in mind. But in 1939 the Manitoba Interpretation Act was re- 
vised. following substantially the draft bill prepared by the Canadian Oonf. of 
Commrs. on Uniformity of Leg., Manitoba, Statutes 1989, ch. 34, now Manitoba 
Rev,Stat.l940, ch. 108; and for the old sea 25 was substituted sec. 21(1) of the 
new act: “In any act, regulation or document, an aet of the province or of Canada 
may be cited by reference to its title or its short title, If any, either with or without 
reference to the chapter of the Bevised Statutes or of the statutes for the year 
of Our Lord or of the regnal year in which the act was passed.” In a recent 
letter to the author the legislative counsel of Manitoba says; “Section 2S has been 
partially reproduced in section 21, , . . In view of your comments on old sec- 

tion 26 I am not entirely satisfied that our present act is quite complete.”) 
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Similarly it is somewhat diSicult to find guidance by which to| 
•draw the line between a general and specific reference in the fre- 
quently cited, but apparently rarely read, Michigan case, Dramstaetter 
V. Moloney.®® There the following reference was held to adopt “under 
general words of reference a specific regulation in a separate gen- 
eral law” and hence not to include a later amendment to the law so 
adopted: 

“The assessor and aldermen . . . of the respective wards of the 

city of Detroit, shall be and are hereby vested with the powers and du- 
ties of supervisors, as provided by the laws of this state, . . 

How can this be justified without stressing unduly the word “laws” 
as compared with “law,” an emphasis nowhere expressly indicated in 
the court’s opinion? 

Perhaps the apparent contradictions between the cases which 
purport to apply the so-called rule of Jones v. Dexter are reconcil-| 
able on the basis of a silent application of an all pervading doctrine 
■of statutory construction: that a court may transmute any so-called 
rule of construction into a mere canon to be discarded in the face| 
of the court’s notion of what was or should have been the instant' 
“legislative intent.” The Jones v. Dexter rule has been expressly | 
eliminated in that fashion on several occasions.®® i 

Obviously the wise draftsman will avoid the rule of Jones v. Dex- 
ter by explicitly stating whether or not a reference is confined to 
the then existing precept or is to include any future change or sub- 
stitution. Thus in a general reference an Illinois act provides that, 
park taxes shall be collected “in such manner as is now or may here- 
after be provided by law for the collection of state and county taxes.” 
To a specific reference may be added “as the same may be amended 
from time to time.” “ 


ea (1881) 45 Mich. 621, Of. Guenthoer’s Estate, (1912) 235 Pa.St. 67, 83 A. 617. 

63 Michigan, Acts 1857, No. 65, eh. 9, sec. 3. Italics by the ■writer. 

64 For another example of such construction, see Hutto v. Walker County, (1913) 
185 Ala. 505, 64 So. 313. Such construction would make specific, for example, the 
following reference in 2 Mason’s Minn.Stat.1927, sec. 34C51; “Any association may 
also inve.st its funds ... in any securities permitted by the laws of this state 
for the investment of the assets of life insurance companies.’’ 

For an ingenious use of a descriptive reference hy the court to fix the time at 
which a referring act became law, see Hoss v. Ohamber-s, (1938) 214 Ind. 223, 14 
N.E.2d 1012. 

66 E.g., In the Matter of Estate of Frathelm, (1923) 166 Minn. 366, 369, 194 N.W. 
766. 

66 xhe Illinois law is the act of May 2, 1873 for improvement of parks and boule- 
vards (Illinois, Hev.Stat.lS74, p. 744) sec. 2. Of. construction in Culver v. People, 
(1896) 161 111. 89, 43 N.E. 812. See also Oklahoma, Stat. 1921 sec. 6123, as applied 
in Dabney v. Hooker, (1926) 121 Okla. 193, 249 Pac. 380. The care that should be 
taken in drafting these provisions is illnstrated by a decision that references adopt- 
ing expressly “existing general law” and the “general law now in force” on a sub- 
ject meant the law in force when the referring act was later applied and. not the 
law In force at the time that act was passed. As the rule that a statute is to be 
taken as always speaking rendered the above quoted phrases ambiguous, the court 
resorted to contextual interpretation. Nowman v. City of North Yakima, (1893) 7 
'Wash. 220, 34 P. 921. See also Guenthoer’s Estate, (1912) 235 Pa.St. 67, 83 A. 617. 
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Evils and a Virtue. Herein of State Prohibitions 

The apparent simplicity and labor saving value of this method of 
legislating led naturally to its widespread adoption, and in the days 
before legislation became the growing point of the law its use gave 
rise to little difficulty. But as statute became more numerous and 
complex and the tempo of the legislative process accelerated, evils 
soon developed. The description of the first of them fifty years ago 
by Mr. Justice Mathew in Knili v. Towse has with passage of time 
gained in point: 

“Sometimes whole Acts of Parliament, sometimes groups of clauses 
of Acts of Parliament, entirely or partially, sometimes portions of 
clauses are incorporated into later Acts, so that the interpreter has to 
keep under his eye, or, if he can, bear in his mind, large masses of 
bygone and not always consistent legislation in order to gather the 
meaning of recent legislation. There is very often the further pro- 
vision that these earlier statutes are incorporated only so far as they 
are not inconsistent with the statute into which they are incorporated; 
so that you have first to ascertain the meaning of a statute by reference 
to other statutes, and then to ascertain whether the earlier Acts quali- 
fy only or absolutely contradict the later ones, a task sometimes of 
great difiiculty, always of great labour — a difficulty and labour gen- 
erally speaking wholly unnecessary,”®'’ 

The second evil was the unfair advantage which use of the device 
enabled unscrupulous legislators to talce of their feUows and the pub- 
lic. 

“This practice afforded a means of imposing upon unwary members 
of the legislative bodies, and of procuring the passage of amendments 
which would never have been passed had their effect been fully under- 
stood.’*®* 

Third, apart altogether from the opportunity for fraud, the un- 
fortimate result was inevitably to multiply the instances in which 
legislation was enacted improvidently, “without that intelligent con- 
sideration and understanding of the matter involved which is so essen- 
tial to the procurement of wise and wholesome legislation.”®® 


But cf. Sehlaudeeker v. Marshall, (1872) 72 Pa.St. 200, where "power . . . now 

has” was held to mean at the time the referring act was passed. Examples of pro- 
visions amhiguous in this respect are; (a) Minnesota, Laws 1939, eh. 99, sec. 11, 
“The superintendent of schools shall receive . . , such fees as are now pr^ 

scribed by law;” and Minnesota, Laws 1939, ch. 114, sec. 4 . . shall be 

taxed in accordance with existing laws.” Do not neglect Interpretation Act—see 
supra note 47b. 

61 (1889) 24, Q.B.D. 180, 196-196. To same effect see State v. Beddo, (1900) 22 Utah 
432, 434-435, 63 Bac. 96. Pot a recent criticism on similar ground, see Legislation by 
Reference, (1932) Scots L.T. 1. 

6* Gaines O. J., Quinlan v. Houston & Tex. Cent Ry,, (1896) 89 Tex. 356, 34 S-W. 
738, 740. 

60 Stewart J„ Manchester Township Supervisors v. Wayne County Commission- 
ers, (1917) 257 Pa.St. 442, 448, 101 A. 736. See also Bay Shell-Road Co. v. O'Donnell, 
(1888) 87 Ala. 376, 6 So. 119, 
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In an attempt to curb these evils’’’® thirty-three of the United States 
have adopted prohibitory constitutional provisions. They are of three 
types. The first type, in force in twenty-one states, ’’’■ says that "no 
act shall be revised, revived or amended, by reference to its title only.” 
Probably by a very liberal construction, in the light of all three evils 
which they were intended to cure, these constitutional provisions 
could have been held to prohibit referential legislation altogether. 
But the courts realized that to construe them so broadly would be 
both impractical and unreasonable, for, they said, if you will tmm 
through a copy of the session laws for any session, you will find much 
original legislation which is complete in itself but refers to other stat- 
utes to define the scope of its application; and to hold this legislation 
unconstitutional would result in chaos. 

“To require legislation to be so complete that no reference would 
be necessary to any other legislation to determine the meaning of the 
particular legislation would . . . hamper legislation almost to 

the extent of prohibiting it.”’’* 

As a consequence, by placing emphasis upon correction of the two 
evils of referential legislation referred to last above, as being the pur- 
pose of the constitutional prohibitions, and by also construing in the 
light of relative results, most courts have held them to forbid enacting 
only statutes which arc either incomplete in themselves or which by 
reference ex'pressly revise, amend, extend, or revive prior acts, and not 
to forbid incorporation in an independent new act the terms of an old 
one.’’* 

The position is not diflicult to defend, since, although they too are 
susceptible to being used for evil purposes and to cloak a draftsman’s 


70 Cooley J., Mok v. Detroit Bldg, and Say. Ass’n, (1875) 30 Mich. 511, 515-51S. 

71 They vary in foim, but all are to same etfccL They include: Arizona, consti- 
tution, art. IV, sec. 14 ; California, constitution, art IV, sec. 24 ; Elorida, consti- 
tution, art. Ill, sec, 16 ; Georgia, constitution, art. Ill, sec. 7(17) ; Idaho, constitu- 
tion, art. Ill, sec. 18; Illinois, constitution, art III, sec. 13; Indiana, constitution, 
art IV, sec. 21 ; Kansas, constitution, art III, sec. 16 ; Louisiana, constitution, art. 
32 ; Maryland, constitution, art 3, sea 29 ; Michigan, constitution, art. V, sec. 21 ; 
Mississippi, constitution, art IV, sec. 61; Missouri, constitution, art. IV, sec. 33; 
Nebraska, constitution, art III, sec, 11 ; Nevada, constitution, art. IV, sec. 17 ; 
Ohio, constitution, art II, sec. 16 ; Oregon, constitution, art IV, see. 22 ; Texas, 
constitution, art III, sec. 36 ; Virginia, constitution, art. Ill, sec. 62 ; Washington, 
constitution, art. II, sec. 37 ; West Virginia, constitution, art. VI, sec. 30. (Not in- 
cluded is Tennessee, constitution, art II, sec. 17, which merely reguires recital of 
“the title or substance of tbe law” referred to. 

7* See dissenting opinion, Farris v. Wright, (1923) 158 Ark. 519, 524-525, 260 S.W. 
889. This case is a good illustration of the line of demarcation between an amend- 
ment by reference, which offends the first and second types of constitutional provi- 
sion, and an Inclusion of terms by reference, which does not. The following enact- 
ment was upheld because It did not merely confer a new remedy or method of 
inocedure for enforcing a pre-existing substantive right, i.e. was not amendatory, 
hut itself created a new substantive right, i.e. was original and referential: “The 
estate of curtesy is hereby abolished, and hereafter, upon the death of a married 
woman, her surviving husband shall have in her estate the same Interest that the 
wife has in the estate of the husband upon his death under the laws of this state.” 

73 These provisions do not apply to Implied amendments, People v. Mahaney, 
(1866) 13 Mich. 481 ; or to independent acts which in effect but not expressly amend 
by addition, Timm v. Harrison, (1884) 109 111. 593. 
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laziness or ignorance or both, incorporating references have certain 
compensating virtues to be later mentioned which may justify their 
use; virtues which in case of amendmMits and repeals by reference 
have less redemptive value. 

Ten states have provisions of a second type as follows: “No law 
shall be revised or amended, or the provisions thereof extended by 
reference to its title only.”"** By guessing that the language forbid- 
ding extension was inserted because the provisions of the first type 
“ . . .as construed by the courts were not deemed sufficient 

to carry out the broad purpose of such restriction, and to prevent the 
mischief existing and anticipated . . . from referential legis- 

lation, some courts have held that they prevent altogether incorpora- 
tion of substantive terms but not of provisions that set out mere meth- 
ods of procedure,'*® Although prima facie the construction as regards 
substantive terms appears to be close to literal, when the primary 
effect of an incorporation by reference is remembered it is seen to be a 
very liberal interpretation indeed. In truth it is a distortion, when as 
in the actual cases the new act incorporates a former one by refer- 
ence because it then does not extend the incorporated act as such. 
The cases that hold that the effect of the second type in the usual case, 
that of adoption of “terms” by reference in no way differs from that 
of the first seem to be logically and verbally correct; that is, that they 
do prohibit extending already existing statutes by reference, but do 
not prevent extending in that manner the referring statute itself.'*”* 
For what is extension of already existing statutes but amendment of 
them? 

In addition to the states which have constitutional prohibitions of 
the sorts just discussed, there are two in which the provisions com- 
piise a third type by providing that in enacting a new statute, if all or 
any part of an existing statute is adopted, it shall be inserted in full 
in the new act.'*® Plainly these prohibitions are aimed at the practice 


■Ji Alabama, constitution, art IV, sec. 45; Arkansas, constitution, art. V, sec, 23; 
Colorado, constitution, art. V, sec. 24; Kentucky, constitution, sec. 51; Montana, 
constitution, art V, .sec. 25; New Mexico, constitution, art IV, sec. IS; North Da- 
kota, constitution, art. II, sec. 64; Oklahoma, constitution, art. V, see. 57 ; Pennsyl- 
vania, constitution, art. Ill, sec. 6; Wyoming, constitution, art III, sec. 26, 

IS state V. Armstrong, (1025) 31 N.M. 220, 258-259, 243 P. 33S. 

■>6 St. Lonls and San Francisco R. v. Southwestern Tei. & Tel. Co., (C.C.A. 8tli 
Oir., 1903) 121 F. 270 ; Denver Cli'cle R. R. v. Nestor, (1887) 10 Colo. 403, 15 P. 714 ; 
White V. Loughborough, (1918) 125 Ark. 57, 188 S.W. 10 ; Carroll v. Hartford Fire 
Ins. Co., (1016) 28 Idaho 406, 154 P. 985. 

77 See Savage v. Wallace, (1910) 165 Ala. 572, 51 So. 605 ; Lyman v. Ramey, (1922) 
195 Ky. 223, 242 S.W. 21, emphasizing that the first and second types of provisions 
were intended “to prevent the same type of abuse." In Quinlan v. Houston & Tex. 
Cent Ry., (1896) 89 Tex. 356, 34 S.W. 738, where the referring act in terms "ex- 
tended” the old act, the court treated it as being incorporated into the referring one 
to avoid violation of a constitutional provision of lie first type. 

7» New York constitution, ■ art. Ill, sec. 17 ; New Jersey, constitution, art. IV, 
tec. 7(4), (North Dakota, constitution, art. II, sec. 64 has been said to be of this 
type in State v. A.niistrong, (1925) 31 N.M. 220, 249, 243 Pac. 333, but is ambiguous 
and, apparently has not been construed by the North Dakota court. It follows: 
"No bill shall be passed which shall he revised or amended, nor the provisions. 
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of inserting by mere reference the provisions of other laws into even 
an original law as it is being enacted. But in both states the courts, on 
the ground of practical expediency’* have refused to give them literal 
effect. Instead, while they have held that a referential incorporation 
of substantive provisions is forbidden, they have decided that a new 
act, if substantively complete in itself, may adopt rules of construction 
or modes of procedure for carrying out its objects or applying its 
standards by reference to other statutes,®* if the reference is certain®^ 
and the content and effect of the material adopted is within the as- 
sumable knowledge of the legislature at the time the new law is enact- 
ed.®» 

Although salutary enough, all of this has been done in the name of 
the legitimated offspring of legislative intent, a judicially fabricated 
constitutional purpose or policy.*® Perusal of the record of judicial 
experience in applying these constitutional prohibitions of legislation 
by reference leads one to concur with a judge’s declaration in a New 
York case that 

"A provision of the fundamental law which attempts to regulate the 
form in which the legislative will is to be expressed in the enactment 
of laws is difficult of a just and reasonable application in all cases, and 
is at best of very doubtful utility. . . . ”** 

It will have been apparent that the courts have never given these 
state constitutional restrictions upon referential legislation rigid ef- 
fect because they believe that to do so would work great if not intoler- 


tliereof extendpd or incorporated in any other bill by reference to its title only, but 
so much Lbsreof as is revised, amended or extended or so incorporated shall be re- 
enacted and pnbLibed at length.”) 

TO See People ex rel. Everson v. Eorillard, (1892) 135 N.Y. 285, 201, 31 N.E. 1011. 

*0 People ex rel. Commrs. v. Banks, (1870) 07 N.Y. 568 ; Curtin v. Barton, (1893) 
139 N.Y. 606, 34 N.E. 1093. To say, as the court did in the Banks Case at p. 675, 
that “by such a reference the general [procedural] statute is not incorporated into 
or made a part of the [referriug] special statute,” is so much subterfuge. See also 
Campbell v. Board of Pharmacy, (1883) 45 N.J.L. 241, 244-245, aff’d (1885) 47 N.J.L. 
847, and cf. State v. McNeal, (1880) 48 N.J.L. 407, 6 A. 805. 

81 In Matter of Becker v. Eisner, (1938) 277 N.Y. 143, 13 N.B.2d 747, a general 
reference appeared in the following form: “All laws applicable or which may be 
applicable.” On p. 150 the court said: “This reference to ‘all laws’ ... is 
entirely too vague, and to permit it to pass as pi'oi>er legislation would in effect 
nullify the constitution. . . . Eor this ease the petitioner seeks only reference 

to article 33-A of the Education Law, but tlie act is not so limited — ^ali laws — ^what 
laws? Nobody knows and nobody can tell witli any certainty, although we may 
guess that none will tnni up except article 33-A as applicable to the Board of Edu- 
cation. There is the provision ‘all laws applicable’ — too vague to he good.” 

8i8 De Agostina v. Parkshire Eidge Amusements, (1936) 165 Mise. 618, 623-524, 278 
N.Y.S. 622. 

83 In Taylor v. Taylor, (1806) 10 Minn. 107, 121 (Gil, 81, 93) Wilson O. J., said: 
“The rules applicable in the construction of constitutions are not different In this 
respect from those that govern in the construction of statutes. ... In seeking 
the intention of the legislature, there are certain rules that have been accumulat- 
ed by experience. . . See also People ex rel. Commrs. v. Banks, (1876) 67 

N.Y. 568, 575-576 ; People ex rel. N. Y. Elec, Lines Co. v. Squire, (1888) 107 N.Y. 593, 
602, 14 N.E. 820, for this approach to the particular sort of constitutional provision 
here being considered. 

84 In People ex rel. Everson v. Lorillard, (1892) 135 N.Y. 285, 288, 31 N.E. 1011. 
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able inconvenience for the legislatures and would render the statutes 
unnecessarily voluminous. A single virtue of incorporation by refer- 
ence, that it tends to avoid encumbering the statute book with “useless 
repitition and unnecessary verbiage,”**’ has to them justified its preser- 
vation as a legislative device. 

Federal Constitutional Restraints 

In federally united countries such as the United States, Canada and 
Australia, referential legislation raises additional problems. Both 
practical and theoretical characteristics of federalism contribute to 
them, comprising first the mutual tendency of the associated local 
governments to adopt laws from each other and that of the local and 
central governments to do likewise, especially in the field of economic 
and social legislation, and second the phenomena of separate sover- 
eignty of the federated units and division of governmental power be- 
tween them on the one hand and the central government on the other. 

Where not restrained by some constitutional limitation there is 
nothing to prevent any legislature, federal or local, from adopting 
precepts from the laws of any associated legislature by reference. In 
the United States the difficulties arise from certain provisions in state 
constitutions*^ and from a generally accepted theory of the nature of 


as See Bingbaiiiptoii Bridge, (1805) 3 Wall. (U.S.) 51, 18 B.Ed. 18T. 

88 They have been just discussed In the text of this article. It Is obvious that 
the first type as geneially construed cannot prevent adoption of precepts from the 
laws of other states or of Congress. Such provisions refer only to revision or 
amendment of some law already passed by the referidng legislature Itself: In re 
Burlco, (1923) 190 CaJ, 320, 212 P. 193 (stating that the constitutional provision 
"refers only to the revision or amendment of some law already enacted by our 
state legislature”) ; People v. Frankovlch, (1923) 64 Cal.App. 184, 221 P. 671. 
Contra, Commonwealth t. Dougherty, (1909) 30 Pa.Super. 338, purportedly distin- 
gulshed but in effect overruled by Commonwealtb v. Alderman, (1923) 276 Pa.St. 
483, 110 A, 531. As observed supra in the text, the courts are thus far divided 
on whether the second type has any different effect than the first concerning refer- 
ential adoption of a state's own prior laws. In the case of previous acts of Con- 
gress and of other states, there is even stronger ground logically for concluding 
that adoption by reference is not thereby forbidden; to wit, the fact that the legis- 
latures concerned are respectively in different sovereignties. The legislature of 
Minnesota cannot incorporate its statute into, so as to extend, an act of Congress or 
of another state. The supreme court of New Mexico has, however, by single-eyed 
devotion to the so-called "mischief” rule (the rule in Hei'don’s Case, (1684) 3 Co. 7a), 
absurdly concluded that an adoption into a statute of that state of certain provisions 
of the National Prohibition Act by a specific reference was a violation of the 
state’s constitutional proscription against extension by reference. State v. Arm- 
sti'Ong, (1925) 31 N.M, 220, 243 P. 333 (on re-hearing). See also Oommonwealth v. 
Dougherty, (1909) 39 Pa.Super. 333, 'The tMrd type has been held by the courts 
of both New lorlc (Darweger v. Staats, (1935) 267 N.Y. 290, 196 N.E. 61) and New 
Jersey to forbid adoption of precepts from federal and other extra-state law by 
reference. "The adoption,” exclaimed the vice-chancellor of New Jersey, . 
of the laws of another state or of the nation as a part of our own act was improper ; 
it cannot bo Introduced into our legislation by reference, We may adopt the spirit, 
bat we can’t make the law by injecting into our statutes a reference to the United 
States Code or Minnesota law and calling it our law:” WUentz v. Sears, Eoehuck 
& Co., (1934) 12 N. J.M1SC. 531, 633-634, 172 A. 903. In both the New York and New 
Jersey eases just cited the references were also held to involve wrongful delegation 
of legislative power, but there was no confusion of the two problems as has some- 
timea occurred, e.g. State v, Larson, (1932) 10 N. J.Misc. 384, 160 A. 556. This angle 
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legislative power. Tlie chief difficulty of a peculiarly federal nature 
relates to delegability of legislative power. Whatever its true doctrin- 
al foundation, one of the most firmly established principles of United 
Slates constitutional law is that, subject to certain limited excep- 
tions, legislative power cannot be delegated.*® Although no express 
constitutional provisions forbid such delegation, the courts have de- 
veloped the proscription as a corollary of the doctrine of separation of 
powers.®® Obviously this question can arise concerning referential 
legislation only when tlie referring legislature adopts precepts from a 
body of law not of its own making. 

Just when does a reference confront the delegation problem and 
how do the comts approach a solution? Legislative power is exer- 
cised by enactaent of laws, and “The enactment of a law involves both 
the determination of what the rule shall be and that such rule shall 
have the force of law.”®® When, therefore, a legislature adopts a pre- 
cept merely in the existing form in which another law-making body 
has already passed it there is clearly no delegation at all. This was 
decided in Santee Mills v. Query, where the South Carolina legisla- 
ture adoptively referred to the provisions of the United States Income 
Tax Act of 1921 and Acts amendatory thereto . . which have 

been passed and approved prior to the time of approval of this Act.”®® 
On the other hand, if future laws, rules or regulations are included in 
the adoption there is with equal clarity a delegation.®® An extreme 
example of an express reference of that kind was the Nebraska stat- 
ute which provided that 

“Assent is hereby given to the provisions of an Act of Congress 
. . . now pending . . and . . ‘the good faith 


of Darweger v. Staats and Wilentz v. Sears, Roebuck & Co. was apparently over- 
looked In Brabnei'-Smitli, Incorporation by Reference and Delegation of Power — ^Va- 
lidity of "Reference” Legislation, (1036) 6 Geo.Wash.L.Rev. 198, 222, where it is 
stated that every state constitutional provision falls to “prevent reference to a 
law of another Jurisdiction.” 

87E.g. delegations to municipalities by state legislatures and to federal terri- 
tories by Congress. See McBain, Delegation of Legislative Power to Cities, (1917) 
32 Pol.Se.Q. 270; Springfield v. Thomas, (1896) 166 U.S. 707, 17 S.Gt. 717, ‘11 L.Ed. 
1172. 

88 See Duff and Whiteside, Deiegata Potestas Non Potest Delegari; A Maxim of 
American Constitutional Law, (1929) 14 Corn.L.Q. 168 ; Sternberg, Delegation of 
Legislative Authority, (1936) 11 Notre Dame Lawyer 109. Cooley, Constitutional 
Limitations, (Sth ed, 1927) 224, states that: “One of the settled maxims of consti- 
tutional law is that the power conferred upon the legislature to make laws cannot 
be delegated by that department to any other body or authority.” 

89 Rottsehaefer, Constitutional Law (1939) 72. 

90 Rottsehaefer, Constitutional Law (1939) 73. 

91(1022) 122 S.C. 158, 115 S.E. 202. Accord, see Gibbons v. Ogden, (1824) 9 
Wheat. (U.S.) 1, 6 L.Bd. 23; Florida v. Mellon, (1920) 273 U.S. 12, 47 S.Ct. 265, 71 
L.Bd. 511; Matter of Kinney, (1921) 63 Oal.App. 792, 200 P. 966. 

99 Santee Mills v. Query, (1922) 122 S.0. 158, 168, 115 S.E. 202. 

03 See inter alia Clark & Mumell v. Port of Mobile, (1880) 67 Ala. 217 ; State 
V. Holland, (1918) 117 Me. 2SS, 104 A. 169 ; Scottish Union & Nat’l Ins. Go, v. Phoenix 
Title & Trust Co., (1925) 28 Arlz. 22, 236 P. 137. The few eases that are contra 
give no clear reasons for so holding. See People ex rel. Pratt v. Goldfogle, (1926) 
242 N.Y. 277, ISl N.E, 432; Commonwealth v. Alderman, (1923) 276 Pa.St. 483, 119 
A. 551. For a general discussion, see (1935) 33 Mieh.L.Rev. 597. 
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of the state of Nebraska is hereby pledged to provide funds sufficient 
to carry out the provisions of said Act of Congress as hereinafter pro- 
vided.’ 

Less extreme, but equally delegations, are the references that express- 
ly include the adopted measure and its future amendments. So also 
are those that simply include the adopted measure “and amendments 
thereto’’ when at the time of the reference no such amendments yet 
exist; but not necessarily if amendments have previously been made, 
since in the latter case the court is free by construction to avoid un- 
constitutionality by saying that only the ones previously made were 
intended to be included,®® 

When a referring act fails to state expressly in any manner the 
scope of the adoption in regard to futurity, resort must be had to in- 
terpretation and thus to the so-called rule in Jones v. Dexter. It will 
be recalled that under that rule the particularity or generality of the 
reference determines whether the reference is intended to include the 
adopted precept only as it exists at the time of the reference or also as 
it may be amended from time to time thereafter.®* Remembered also 
will be the fact that this rule, like any other “rule” of statutory con- 
struction, is susceptible to being dubbed a “mere canon of constimc- 
tion” and jettisoned in the name of legislative intent. 

There have been several cases in which the references were to fu- 
ture legislation of Congress or another state, where the line between 
delegation and non-delegation was not as easily discernible as in the 
Nebraska statute described above. Decisions in these cases turn upon 
the same criteria that determine the question of delegation of legisla- 
tive power generally.®’ Professor Rottschaefer states: 

“The general rule . . is that it [a state legislature] may 

not confer on the authorities of another state, or of the United States, 
the power to determine what shall be the rule in force in the state, or 
condition changes in its rule on changes in rules enacted by other 
states or the United States.” ®® But it is not a delegation when the 


This statute was held to be an unconstitutional delegation of legislative power 
in Sinlthberger v. Bannin, (1935) 129 Neb. 651, 660-661, 262 N.W. 92. There Is, 
of course, no delegation when a reference is made to other laws that may be enact- 
ed by the same legislature. See Robertson v. Langford, (1928) 96 Cal.App. 414, 
273 P. 150. 

03E,g„ In re Burke, (1923) 190 Cal. 326, 212 P. 193; State v, Webber, (1926) 126 
Me. 319, 133 A. 738. 

00 In applying that rule if the result would be an invalid delegation there should 
he a presumption that no adoption of future amendments was intended. State v. 
Webber, (1026) 125 Me. 319, 133 A. 738; Santee MUls v. Query, (1922) 122 S.O. 158, 
116 S.E. 202. 

07 For discussion of them see Jacoby, Delegation of Powers and Judicial Review, 
A Study in Comparative Law, (1036) 36 Col,L.Scv. 871 ; Brabner-Smith, Incorpora- 
tion by Reference and Delegation of Powei^Validity of “Reference” Legislation, 
<1937) 5 Geo.Wash.L.ReT. 198, 204. 

08 Rottschaefer, Constitutional Law (1939) 79, citing Opinion of the Justices, 
<1921) 239 Mass. 606, 133 N,E. 453; State v. Gauthier, (1022) 121 Me, 522, 118 A. 
380 ; Darweger v. Staats, (1935) 267 N.Y. 29o, 196 N.E. 61. The courts fail to make 
any distinction between attempted adoption of future federal legislation and ad- 
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legislature merely conditions the operation and duration of a statute 
on the action of the legislature of another state or of Congress. 

The line drawn in the cases, taken as a whole, making this distinc- 
tion between wrongful delegation and a proper conditional enactment 
is up to now shadowy and non-definitive. In all of them, however, 
emphasis is placed on whether the reference to the external standard 
is or is not merely to an extrinsic fact which in no way substitutes the 
legislative discretion of the other legislature as to what is to be the 
law for that of the one making the reference. If it is there is no dele- 
gation. For example, a Minnesota act which provided that it should 
remain in effect only so long as a federal statute remained in effect was 
on this basis definitely sustainable.®® But is is difficult to follow the 
court which on the same ground upheld an act of New York which 
meacured fees payable by a foreign insurance company doing business 
there by corresponding fees which might be charged New York com- 
panies from time to time under the law of the state of its origin.^®® 

In recent years there has been a type of statute before Canadian 
provincial courts in which several of the problems already herein dis- 
cussed have been intrinsic. . 


Conclusion 

In conclusion, in view of this survey how should the question "is 
referential legislation worth while” be answered? Some a'itics have 
vehemently replied, "never,” and have described the device as the 
deadly sin in draftsmanship.^" Halsbury’s advice on drafting 
takes a slightly more moderate position: 


ininistrative rulings. See Note (1934) 11 N. 1. U. L. Q. Key. 601, 807. On the 
auestion of delegation of legislative p>wer to a body of tbe legislature's own crea- 
tion, see (1938) 15 Oregon L.Kev. 260. 

09 State V. Andrew Brothers, (1919) 144 Minn. 337, 175 N.W. 685. Plainly this 
sort of a reference does not incorporate the foreign statute Into the state act: 
state ex rel. Tex. Co. v. Dickinson, (1910) 79 N..T.L. 292, 75 A. 803. On power to 
legislate conditionally see Cargo of Brig Aurora v. United States, (1813) 7 Cranch 
(U.S.) 382, 3 L.Ed. 378; Field v. Clark, (1892) 143 U.S. 649, 12 S.Ct. 495, 36 L.Ed. 
294; J. W. Hampton Jr. & Co. v. United States, (1928) 276 U.S. 394, 48 S.Ot. 348, 
72 L.Ed. 624; People v. lOinck Packing Go., (1915) 214 N.Y. 121, 138-140, 108 N.E. 
278 : Powell, Separation of Powens, (1912) 27 Pol.Sc.Quart. 125, 138-140. The Okla- 
homa Unemployment Compensation Act, which provides that it shall cease to be 
operative in the event that title IX of the Federal Social Security Act is declared 
invalid, has recently been held not a delegation of legislative function to the Su- 
preme Court of the United States, but “simply n legislative determination of future 
applicahtUty of the act dependent upon a contingency.’’ Gibson Prod. Co. v. Murphy, 
(1940) 186 OMa. 714, 110 P.2d 463, 8 U.S.Law Week 477. 

100 People y. Fire Association of Philadelphia, (1883) 92 N.T. 311, aff’d sub nom. 
Philadelphia Fire Ass’n v. New Tork, (ISSO) 119 U.S. 110, 7 S.Ct. 108, 30 L.Ed. 342. 

W. M. Graham-Harrison has observed that this extreme attitude flow.s from 
a mistaken idea that any statute can he self-contained: Criticisms of the Statute 
Book, (1935) J.Soc.Puh.Teach.Law 26-27, Cf. Minnesota Revlsor of Statutes’ Manual, 
Report of Revisor to Senate and House of Representatives, 1941, 62, rule (2); “Ref- 
erential legislation should be avoided. Legislators should not have to look beyond 
the four corners of a bill in order to comprehend its meaning.” 

31 Halshury, Laws of England (2d ed. 1938) sec. 787. Accord, see Thrlng, 
Practical Legislation (1902) 53-57. 
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''Referential legislation, while improper where those whose duty 
it is to approve it and those who are bound by it must look beyond 
the four comers of a statute in order to comprehend it , 

is proper when the object of reference is to incorporate certain gen- 
eral acts, or parts of general acts, made for and adapted to incor- 
poration.” 1** 

Many now approve of the references which Halsbury calls "prop- 
er.” But those which are characterized unqualifiedly “improper” 
would seem in the light of the various factors examined in this arti- 
cle, to have received rather cavalier treatment by the author of that 
commentary. Here as elsewhere careful examination reveals the 
need of discrimination, and correct statement is relative: that the 
admitted disadvantages of having to derive terms of a statute from 
outside may sometimes be outweighed by other considerations and 
even largely obviated when safeguards are used. 

Now to summarize the factors this study has divulged to be neces- 
sarily taken into account by the framer of a statute when making up 
his mind whether to use a reference in his given case and to indicate 
desirable limits and safeguards for use.^^® 

Greatest advantage gained by incorporating terms by reference is 
that the new bill may be shortened with two practical benefits, reduc- 
tion in volume of the statute books, and application of established 
precepts of proven worth to a new situation with a minimum of leg- 
islative tinkering.^*’ Balanced against these benefits, mere incon- 


citing Knlll V. Towse, (188&) 24 Q.B.D. 180, 105, 69 L.J.Q.B. 136. (Quoted 
In text supra). 

114 Adding In note, "THus, when powers of acquiring land are to be taken the 
machinery of the Lands Clauses Acts (as defined in the Interpretation Act, 1880 
(52-53 Viet. ch. 03), sec, 23) is usefully embodied with them.” 

lie Bee with some quallflcations, Report of Select Committee of the House of 
Commons 1875, Omd. 208; Ilbert, LegislatiTe Methods and Forms (1901) 25B- 
Thring, Practical Legislation (1902) 53-54; Report of Special Committee on Drafting 
of Legislation, (1914) 39 A.B.A.Bep, 629, 657-858; Pinal Report of Special Committee 
on Legislative Drafting, (1921) 46 A.B.A.Rep. 410, 458. 

Minnesota Revisor of Statutes’ Manual, Report of Revisor to Senate and House 
Of Representatives, 1941, 62, rule (3) is as follows: “Reference should not be made 
to wholly separate acts unless the acts referred to are general acts, made for and 
adapted to incorporation hy reference. The incorporated general act should not he 
deviated from or modified. The referential legislation to be avoided consists in 
referring, In one act, to provisions of another act, which do not readily lend them- 
selves to incoiTioration, and require to be referentially modified before they can be 
made to harmonize with the Incorporating act." This was plainly taken from un- 
realistic and inadequate text book treatments of the problem, 

116 Recall that "referential legislation,’’ strictly and as discussed in this article 
does not include amendment and repeal of existing acts merely by reference to them 
in a new act. Such blind amendments and repeals breed almost nothing but evil 
aud, as has been seen, have been effectively prohibited in thirty-three of the United 
States. See unanimous condemnation of such "Chinese puzzle” method of amend- 
ment and repeal in evidence before Select Committee of the House of Commons 
1875, Omd. 20S, and discussion by W. M. Graham-Harrison, (1935) JSoePub 
Teach.L. 29. See safeguard in this respect in Rule 4b, Rules of Minnesota House 
of Representatives, 1041, 

147 When giving evidence before the Select Committee, 1875 Omd. 208 Sir George 
Jessel said: "If you bring in a BIR with an enormous number of clauses it is dif- 
ficult to get the bill through committee, and the draftsman is compelled therefore, 
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venience of looking “beyond tlie four corners” of the new bill and act 
should mean little, and as a screen for fraud the device can as a prac- 
tical matter largely be discoimted. However, since any incorporation 
of terms by reference inevitably renders them indeterminate as to the 
refeiring act, great care should be taken to insure that they are 
readily and surely determinable.^^® Hence, very serious considera- 
tion should be given to the degree to which a proposed referential 
adoption will render the terms of the new measure difficult to discover, 
unworkable, or tmintelligible. 

A competent draftsman will first of aU if the proposed reference 
is to adopt an act or portion of an act examine the whole of that act, 
its textual environment, construction, history and administrative ap- 
plication, to make sure that the adoption will neither heap up a series 
of statutes, be unsuitable, nor achieve unintended results. Having 
satisfied himself that serious dangers of that sort are avoidable, he 
will employ at least the following safeguards: (a) Make the refer- 
ence express and clear.^^® (b) Use only specific reference when 
adopting statutory precepts with exact citation, never mere descrip- 
tion. There is a saying that the strength of a statute lies in its gen- 
eral phrases. But Ernst Freund showed that to be a half truth, 
that in some statutes general phrases constitute weakness.^°® The 
foregoing analysis has demonstrated that in most statutes general 
references usually do so. (c) Be explicit concerning the extent of 
the reference in quantity and never affirmatively provide that the 
statutory provision referred to shall apply “so far as applicable” 
or “so far as practicable.’”^®® (d) When necessary to adapt the 
adopted precepts to the subject matter of the referential act, do so 
expressly in the new bill; do not leave the task to the courts and 
administrative officials. In case of administrative provisions special 
care in this respect should be taken with both rules and standeurds.^®® 
(e) As to extent of the reference in time, displace application of the 
English rule or of the rule in Jones v. Dexter or, if desirable, of that 
in a general interpretation act by expressly stating in so many words 


with a view to passing the Bill to make It a short Bill. Making it a short Bill 
inTolves simply as much reference as possible to former enactments. Members 
[talce] the opportunity of endeavoring to improve the existing law. . . .” See 

also Chalmers, An Experiment in Codification, (1886) 2 Law Q.Rev. 125, 133 ; Craies, 
Statute Law (4th ed. 1936) 26. 

14* See typical complaint of practicing lawyer in this respect In Legislation by 
Reference, [1932] Scots L.T. 1. Special care should be taken in this regard with ad- 
ministrative provisions since the effectiveness of legislation depends so largely up- 
on them. 

149 The problem of implied references can be avoided by taking care to avoid any 
casus omissus in the new act. 

150 Ereund, Indefinite Terms in Statutes, (1921) 30 Yale L. J. 437, Legislative Regu- 
lation (1932) ch. VIII. 

151 Of. Craies, Statute Law, (4th ed. 1936) 202. 

16 * Of. Report of Special Committee on Drafting Liegislation, (1914) 39 A.B.A.Rep. 
628, 656-657. 

163 To same effect see Carr, Legislation by Reference and the Technique of 
Amendment, (1940) 22 J.Comp.Leg. (3d ser.) 12, 16-18. 
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whether changes made in the incorporated law after the date of the 
adoption are or are not to be included in the reference.^®"* (f) In 
countries with written or partly written constitutions if the refer- 
ence is to precepts from a body of law not of the legislature’s own 
making, try to avoid constitutional difficulties by expressly declaring 
that an adoption by reference, not a delegation, is being made and, 
that the reference includes only the precepts “which have been passed 
prior to the passage of this act” 

Although in any case its use means careful and time-consuming 
search by someone, most properly by the draftsman, whether refer- 
ential legislation is worth while cannot be determined in the abstract. 
After all, in each particular case it is a question of good judgment 
and skill on the part of the draftsman.^®* 

NOTH 

The following reference clause appeared In a recent bill for an English Finance 
Act; 

“Bub-sections (2) and (3) of section 20 of the Finance Act 1022 shall have effect 
as If references to paragraph (c) of sub-section (1) of that section included ref- 
erences to the foregoing provisions of this section, as if references to a disposition 
included references to a settlement, and as if the reference to the making of a dis- 
position included a reference to the making of or entering into a settlement, and 
sub-section (4) of that section shall have effect as if the reference to that section 
Included a reference to the said provisions of this section.” 


164 See supra notes 66 and 47. 

16B of, in this respect the references in the following Manitoba acts: (a) Pensions 
for the Blind Act, Manitoba, Statutes 1035, ch. 83, see. 2(a), "The Lieiitenant-Gov- 
ernor-in-Council may authorize the payment of pensions to blind persons under 
the conditions specified in any aet of the Dominion relating thereto or regulations 
made thereunder.” (b) Industrial Disputes Investigation Act of 1007, chapter 20 of 
the Statutes of the Parliament of Canada 1007, and all amendments thereto up 
to and including the said chapter 14 of 1925, shall apply to every Individual dispute 
of the nature defined which is within or subject to the exclusive legislative juris- 
diction of this province.” 

156 When making the above suggestions the author had in mind that Chalmers, 
who drafted the English Bills of Exchange and Partnership Act, once remarked that 
lawyers usually regard projects for improving drafting of statutes “with the same 
pious shrinking as that with which an orthodox doctor would regard a medical 
prescription written in English instead of in dog Latin.” Since publication of this 
article in the Canadian Bar Eevlew a lawyer correspondent has commented to the 
author: "I have no faith that draftsmen will adopt yOur sensible advice. It seems 
to me that, short of an earthquake, nothing will induce a lawyer to use the English 
language in preference to 'legal English,’ or to use his common sense, — otherwise 
we should long ago have got rid of artificial and meaningless monstrosities like 
the ordinary naortgage deed and the ordinary deed of trust in a bond issue, and 
draftsmen would come to see the necessity of making special provision In every 
statute for such inevitable problems as retrospective effect, contracting out, extent 
of protection confei-red on administrative oifleers, etc., etc," However, tlie author’s 
experience seems to justify less pessimism concerning his fellow disciples of Saint 
Ives. See review by Sir Ceeii Carr in (1940) 22 J.Oomp.Leg. (3d ser.) 191, of this 
article as published in the Canadian Bar Review for interesting commentary based 
on his experience as a parliamentary draftsman. 
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SECnON 7. EXCEPTIONS, PROVISOS AND SAVINGS CLAUSES 

NOTE 

Exceptions and provisos made their first appearance In the early real property 
law. The distinction between them in their use in conveyances was that an ex- 
ception operated to save sometliing out of the original conveyance so that the thing 
saved or excepted had to he in existence at the time of the conveyance. On the 
other liand, a proviso was a thing newly created or reserved out of the property 
conveyed, and operated hy way of re-grant back to the grantor. See Coke upon 
IJttleton, 47 (a); 1 Saunders Hep. 234 note c. This theoretical distinction was pre- 
served when the use of exceptions and provisos became common in statutes. 


ROWELL V. JANVRIN 

Court of Appeals of New York, 1896. 151 N.T. 60, 45 N.B. 398. 

O’Brien, J. This was an action against a stockholder of a corpora- 
tion organized under the manufacturing act of 1848, to enforce a 
debt of the corporation, upon the ground that no certificate that the 
capital stock had been paid in was ever made or filed as required 
by the tenth and eleventh sections of the act. The complaint was 
dismissed at the trial on the ground that it did not state facts suffi- 
cient to constitute a cause of action, and this ruling, and the excep- 
tion taken by the plaintiff, raise the only question that need now be 
considered. The complaint alleges that the certificate required by 
the sections of the act above refeired to was not filed or recorded, 
but it was held tliat this allegation was not sufficient to charge the 
defendant. . 

The more substantial ground upon which the defendant succeeded 
in the courts below was that the complaint failed to state whether 
the stock was issued for cash or for property. It is said that, if the 
stock was issued for property, there was no duty or obligation to 
file any certificate whatever, while, if issued for money, then the 
statute applied, but the plaintiff was bound to state a case in his 
pleading which brought the defendant within the statute. This con- 
tention calls for a construction of the statute upon which the action 
is based. The tenth section of the act of 1848 provides that the 
stockholders of such company shall be severally liable to the credi- 
tors, to an amount equal to the stock held by them, for all debts and 
contracts of the company, until the whole amount of capital stock 
fixed and limited by the company shall have been paid in, and a 
■certificate thereof made and recorded as provided in the following 
section, and the capital stock shall all be paid in, one-half within one 
year, and the other half within two years from the incorporation, or 
the company shall be dissolved. The next section prescribes the 
form of the certificate, and the officers who are to make and file the 
same. The fourteenth section declares that nothing but money shall 
be considered as payment of any part of the capital stock. It will be 
.seen, from these provisions of the statute as originally enacted, that 
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the complaint in this case states sutRcient facts to create the liability 
then imposed upon the stockholders. But by chapter 333 of the 
Laws of 1853 the act of 1848 was amended generally, without nam- 
ing any particular section. It is upon this amendment that the 
learned counsel for the defendant has constructed an argument that 
has met with signal success in the courts below. That statute reads 
as follows: "Sec. 2. The trustees of such company may purchase 
mines, manufactories, and other property necessary for their busi- 
ness, and issue stock to the amount of the value thereof in payment 
therefor; and the stock so issued shall be declared and taken to be 
full stock, and not liable to any further calls; neither shall the holders 
thereof be liable for any further payments under the provisions of 
the tenth section of the said act; but in all statements and reports 
of the company, to be published, this stock shall not be stated or 
reported as being issued for cash paid into the company, but shall 
be reported in this respect according to the fact,” 

But it does not follow that because stock issued by a manufacturing 
corporation for property is not within the tenth section of the act 
of 1848, requiring the certificate to be filed, the complaint in this action 
is defective. The act of 1853 has modified the general provisions of 
the act of 1848, and has relieved stockholders, under certain circum- 
stances, from personal liability. The question here is one of plead- 
ing, and the complaint is good unless the plaintiff was bound to nega- 
tive the provisions of the amendment of 1853. In stating a cause of 
action arising upon a statute, it is an ancient rule that, where an 
exception is incorporated in the body of the clause of a statute, he 
who pleads the clause ought to plead the exception. But where there 
is a clause for the benefit of the pleader, and afterwards follows a 
proviso which is against him, he may plead the clause, and leave it 
to his adversary to show the proviso. Jones v. Axen, 1 Ld.Raym. 
120. This rule of pleading has been followed and applied in a great 
variety of cases arising upon statutes and contracts, to this day. 
Harris v. White, 81 N.Y. 532; U. S. v. Cooke, 17 Wall. 168; Com. 
v. Hart, 11 Cush, 130; Sheldon v. Clark, 1 Johns. 513; Bennet v. 
Hurd, 3 Johns. 438; Teel v. Fonda, 4 Johns. 303; Hart v. Cleis, 8 
Johns. 41; Fleming v. People, 27 N.Y. 329; People v. Kibler, 106 
N.Y. 321, 12 N.E. 795; People v. Briggs, 114 N.Y. 56, 20 N.E. 820. 
The whole controversy presented by the appeal really turns, there- 
fore, upon the question whether the amendment of 1853 is to be 
treated as an exception or a proviso. If the latter, the plaintiff was 
not bound to anticipate it by negative allegations in his complaint, 
but might leave it to his adversary, as matter of defense. The rea- 
son upon which this ride of pleading rests seems to be that when 
a party counts upon the enacting clause of a statute containing an 
exception, as the foundation of his action, he cannot logically state 
his case unless he negative the exception. But if the modifsdng words 
are no part of the enacting clause, but are to be found in some other 
part of the statute, or in some subsequent statute, it is otherwise; 
and he may then state his case in the words of the enacting clause, 
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and it will be prima facie sufficient. When we bear in mind the rea- 
son of the rule, and the necessity for pleading the negative, it is not 
very important to deal with the somewhat vague and shadowy chs- 
tinctions which are to be found in the books between an exception 
and a proviso. But the distinction, however difficult to state, has 
always been recognized. An exception exempts something absolute- 
ly from the operation of a statute, by express words in the enacting 
clause. A proviso defeats its operation conditionally. An exception 
takes out of the statute something that otherwise would be part of 
the subject-matter of it. A proviso avoids them by way of defeasance 
or excuse. Black, Law Diet. 960; 2 Bouv.Law Diet. 483, “Proviso”; 
Minis v. U. S., 15 Pet. 421. The plaintiff has stated a case under the 
tenth section of the original act. When that was passed, it contained 
no exception, and remained in that condition for five years, till the 
passage of the amendment of 1853. An exception is generMly part 
of the enactment itself, absolutely excluding from its operation some 
subject or thing that otherwise would fall within its scope. But 
when the enactment is modifled by ingrafting upon it a new provi- 
sion, by way of amendment, providing conditionally for a new case, 
it is in the nature of a proviso. The statute of 1853 has all these 
characteristics. It was passed five years after the enactment which 
it modified. It was not an absolute permission to issue the stock for 
property generally, but only such property as was necessary in the 
corporate business; and the amount of stock to be thus issued could 
not lawfully exceed the fair value at which it should, honestly and 
in good faith, be estimated by the directors. The amendment took 
out of the original act a special case, and provided specially for such 
a case. It ingrafted a limitation upon the broad and general lan- 
guage which the legislature had originally employed in constructing 
the tenth section, and that, as we understand, is the main office of a 
proviso. In re Webb, 24 How.Prac. 247; Potter, Dwar. 118. It had 
the same effect as if it was attached to the original section, and was 
preceded by the usual words, “Provided, however,” etc. If this view 
is correct, it follows that the plaintiffi was not boimd, by the strict 
rules of pleading, to negative the proviso. He could state a case 
within the terms of the original enactment, and leave the defendant 
to take the case out of it by pleading the facts constituting the spe- 
cial case provided for by the amendment. 

We have seen that an exception in a statute is something embodied 
in, and forming a part of, the enacting clause itself; and nothing of 
that kind is found in the tenth section, upon which the complaint 
was framed. If words follow the enacting clause, or are subsequently 
attached to it or ingrafted upon it by way of amendment, which mod- 
ify or change its scope and application, or take a particular case out 
of it, then such new matter or modifying words constitute what is 
technically known in the construction of statutes as a “proviso,” 
which the plaintiff was not bound to negative by pleading. Spieres 
v, Parker, 1 Term R. 141; Rex v. Bryan, 2 Strange, 1101; Steel v. 
Smith, 1 Barn. & Aid. 94. And it' was therefore for the defendant 
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to aver and prove that the case was one fciUing within the terms of 
the amendment of 1853. It appears from the record that this was 
the view which the defendant’s counsel took of the case, since he 
has pleaded in his answer that the stock was issued for property; 
thus availing himself of the terms of the amendment or proviso, and 
in that way avoiding the statutory liability for failing to file the cer- 
tificate which the original law required, but which the amendment 
did not, according to the construction which the courts have given 
to it. But, before the complaint was dismissed, some proof should 
have been given of the facts so pleaded. When the aUegations of 
the answer were sustained by proof of the fact that the stock was 
issued, not for cash, but for property, then the defense would be 
complete, unless the plaintiff gave proof tending to show either that 
the property was not such as pertained to the business, or that it 
was deliberately overvalued for the fraudulent purpose of evading 
the statute. It would not be enough to show that there was an hon- 
est error of judgment on the part of the trustees in fixing the value, 
but it must be shown that they acted in bad faith. We conclude, 
therefore, that in this respect the complaint was sufficient. 

. For these reasons, the judgment dismissing tlie com- 
plaint without requiring the defendant to give any proof should be 
reversed, and a new trial granted; costs to abide the event. All con- 
cur. Judgment reversed. 

NOTE 

“Provlsois" and “exceptions" are striking examples ot tems of art having de- 
generated through misuse into legal jargon. Retention meanwhile of Hie hialorlcni 
technical distinction between them has created many needless problems for the 
courts. One of the most perple.xing of these has to do with the pleading of such 
statutes. The question there is whether the one relying on a statute must negative 
in the complaint or indictment tlie exceptions and pi-ovisos, or whether he may 
leave them to be introduced, if at all, by the other party. Further importance is 
attached to this problem hy the fact that the rules as to burden of proof and the 
harden of going fonvard with the evidence usually follow the rules of pleading, 
"He who pleads must prove.” Legislative practice being as It is, many statutes 
fairly abound in exceptions and provisos. (See, for example, the statutes construed 
in the following c.ases: Orinoco Supply Co. v. Masonic & Eastern Star- Home, 163 
N.O. 513, 79 S.B. 964 (1913) ; People v. Martin, 314 111. 110, 145 N.B. 305 (1924) ; 
Rlchman v. Commonwealth, 195 Ky. 715, 243 S.W. 920 (1922); Campbell v. Jack- 
man Bros., 140 Iowa 475, 118 N.W. 755 (1908).) A pleader may find tliat he has a 
vast amount of proof to set up if he wishes to rely on a certain statute, unless 
he is prepared to show that it was the duty of the other party to plead the ex- 
ceptions and provisos. 

While the distinction drawn in the principal case Is retained In, civil pleading, 
in criminal cases, where the problem most frequently arises, this distinction has 
been largely abandoned. The main theme as to pleading of exceptions and provisos 
is whether or not they are considered elements of the offense. The judicial applica- 
tion of this criterion Is, however, so uncertain that It is Imperative when drafting 
criminal statutes to state specifically what are to be considered essential elements 
of the ofiense and what are to be matters merely of defense. Thus, for example; 
"The following are matters of defence, to be pleaded, if at all, by the defendant", or 
"The following are the essential elements of this offense:”. 



Sec. 7 


Exceptions, Provisos and Savings Clauses 


765 


The case of People v. Bowes, 314 111. 140, 145 N.ffi. 391 (1924), furnishes a word of 
warning. The statute there involved provided; “It shall nO't he necessary in any 
affidavit, information o<r indictment, to include any defensive negative averments, 
lint it shall he sufficient to state that the act complained of was then and there pro- 
liihited and unlawful." In spite of this provision, the majority of the court held that 
the exceptions in the state liquor act had to be negatived, and said: • 

where llie statute creating a new offense does not describe the act or acts which 
compose it, the pleader is required to state them specifically.” The minority opin- 
ion went on the ground that the intent of the legislature as to what should con- 
stitute this crime had been clearly set out. 


PIERSON V. CADY 

Supreme Court of New Jersey, 1913. 84 N.J.L. 54, 86 A. 167. 

Swayze, J, The relators claim title to the office of chosen freehold- 
ers of Union county, under the act of 1902 (P.L. p. 65) , amended in 
1908 (P.L. p. 269; C.S. p. 509, pi. 131), and revised in 1912 (P.L. p. 
619) . The defendants claim title to the same office under the legis- 
lation existing prior to the act of 1902. The act of 1902 was to take 
effect only when adopted by vote of the legal voters of the county. 
An attempt to adopt it had been made in Union county in 1911. 

The county of Union is a county of the second class, that is, a coun- 
ty with a population of not less than 50,000 nor more than 300,000 
inhabitants. P.L. 1911, p. 19. By the amendment of 1908, a proviso 
was inserted in section 1 of the act of 1902, in the following language, 
"Provided, however, this act shall not apply to counties of the second 
class.” Obviously, if this proviso is to control and the statute with 
the proviso was within the power of the Legislature to enact, the 
adoption of the act of 1902 in 1911 was without warrant of law. 
The relators advanced two claims by way of attack upon the proviso. 
They say: First, that the proviso is repugnant to the rest of the 
section and must be rejected; and, second, that if the proviso is sus- 
tained the act then becomes unconstitutional. 

We think the first contention is untenable. The proviso is indeed 
repugnant to the rest of the section, but the question is whether the 
proviso or the other language is to prevail. A distinction is made in 
the cases between a saving clause repugnant to the purview of the 
act, and a repugnant proviso. Townsend v. Brown, 24 N.J.L. 80; 
Clark Thread Co, v. Kearny Township, 55 N.J.L. 50, 25 A, 327. 
In the first-cited case Chief Justice Green said: "The rule has long 
been established that if a proviso in a statute be directly contrary to 
the purview of the statute the proviso is good, and not the purview, 
because it speaks the later intention of the Legislature.” The rule 
was recognized by Mr. Justice Van Syckel, in the last-cited case, al- 
though he quoted from Sedgwick and Chancellor Kent as to its arbi- 
trary character. If we take only the words of the act, the clause 
forbidding its application to second-class counties is undoubtedly a 
proviso; it is so denominated by the Legislature itself, and upon the 
rule of law above stated this clause would nullify the preceding por- 
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tion of the section. It would, however, be too narrow a view to make 
the case turn on the mere fact that the Legislature had used the 
word “provided,” instead of the words “saving and excepting.” As 
Justice Van Syckel said in Clark Thread Co. v. Kearny Township, 
we ought to ascertain, if possible, which part of the section expresses 
the latest intent of the Legislature. Ordinarily the clause coming last 
in the act represents the last intention of the lawmaker. In the 
present case we have a section which, as amended in 1908, carefuUy 
provides for the selection of freeholders in all counties whatever their 
population. In counties having between 100,000 and 200,000, seven 
were to be elected. In counties having between 50,000 and 100,000, 
five were to be elected. These counties included all counties of the 
second class, as the classification then was. It would be attributing 
absurd conduct to the draftsman of this act to suppose that the origi- 
nal intent was to exclude second-class counties from the operation 
of the law, and that this intent was altered by afterwards providing 
especially for counties of the requisite population. It is much more 
probable that the act as originally drafted and introduced contained 
distinct provisions for counties having from 50,000 to 100,000 popu- 
lation, and counties having from 100,000 to 200,000, and that it was 
amended in its passage through the Legislature by adding the pro- 
viso excluding second-class counties from its operation. This is all 
the more probable for the reason that Monmouth, a county of the 
second class, had in 1905 adopted the act of 1902. Patterson v. Close, 
82 N.J.L. 160, 83 A. 233. But for the proviso in the act of 1908, the 
county of Monmouth would have been subject thereto, and it seems 
probable that the representatives of that county induced the Legis- 
lature to refuse to change its government within three years after 
it had begun the trial of the act of 1902, and while litigation growing 
out of the change was still pending. Tacking the proviso to the act 
as originally drawn was a ready way of accomplishing this end, and 
it was not unnatural in the haste of legislation to overlook the repug- 
nancy thus created. We cannot resort in aid of this construction to 
the history of the legislation in the process of passage through the 
Senate and House of Assembly. Stmdard Underground Cable Co. 
V. Attorney General, 46 N.J.Eq. 270, 19 A. 733, 19 Am.St.Rep. 394. 
It is, however, reassuring to know that in fact the proviso was adopt- 
ed as a Senate amendment to a bill originating in the House of 
Assembly. . . . The act of 1902 was not law in 1911; it had 

been essentially modified in 1908, was no longer applicable to second- 
class counties, and the amendments of that year were never voted 
on. Even if the referendum of 1911 were validated, however, it would 
be of no avail, since it could do no more than make effective the act 
as it then was, and that act was repealed in 1912. When the rela- 
tors were elected, the only act under which they could be elected 
was chapter 355 of the Laws of 1912, and that act at best was in- 
effective without a referendum thereon, which has not been had in 
Union county. 

As to those of the defendants whose terms would otherwise have 
expired, they hold over because no successors have been chosen and 
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qualified. C.S. 3489, pi. 130; Wright v. Campbell, 74 N.J.L. 609, 
67 A. 186. The other defendants hold to the ends of their terms. The 
defendants are entitled to judgment. 


COMMONWEALTH v. DESMOND 

Supreme Judicial Court of Massachusetts, 1817. 123 Mass. 407. 

Gray, C. J. By the St. of 1869, c. 410, entitled “an act to establish 
certain rules for the construction of repealing statutes,” it is enacted 
that “in the construction of all statutes hereafter enacted the follow- 
ing rules shall be observed, unless such construction would be repug- 
nant to the express terms of the same statute.” The general rules so 
established are to be deemed part of every repealing statute since 
passed, as much as if expressly inserted therein, unless the later stat- 
ute clearly manifests a different intention. One of these rules is that 
the repeal of an act shall not affect any prosecution pending at the 
time of the repeal for an offence committed imder the act repealed. 
The St. of 1876, c. 172, § 4, which simply enacts that the St. of 1874, 
c. 356, “is hereby repealed,” does not therefore affect this prosecution, 
which was pending under the St. of 1874 when the St. of 1876 was 
passed. 

Exceptions overruled. 


NOTES 

1. Communication of the Law ReTlsion Commission to the Leffislfituro Relating 
to Section 93 of the General Constraction Law, N.Y.Leg.Doc. (1039) No, 65 (?,I), 3-4. 
(1939) Rep,Rec,& St.Law EeY.Coinm, 741-742. “By each act of repeal the Legis- 
lature expresses or implies prospective intention, as to what the law is to be, and 
a retrospective Intention, as to what effect the repeal is to have on the appllcatioir 
of the repealed law to past acts. To aid in the determination of such intention 
certain presumptions were developed, such as the one that the repeal of a statute 
not only prevents the accrual under it in the future of rights and liabilities, but that 
it also prevents the enforcement under it of accrued rights and liabilities. To pre- 
vent the application of this presumption it became common to introduce into repeal- 
ing statutes clauses saving for certain purposes the effectiveness of the laws 
repealed. 

“In order to deal more effectively with repeals, most stales, Including New York, 
have passed statutes of general construction relating to legislative intent. These 
Lave radically changed certain of the presumptions developed by the common law. 
The New York statute contained in the General Construction Law provides In 
section 80 that the repeal of a statute which repealed a prior statute does not 
revive the prior statute ; in section 93 that the repeal of a statute shall not affect or 
impair any act done, right acquired, or liability incurred prior to the time when the 
repeal takes effect ; and In section 94 that all actions or proceedings, civil or crim- 
inal, commenced under or by virtue of a provision which is repealed may be prose- 
cuted and defended in the same manner as if such provisions had not been repealed. 
These sections state rules of construction to be applied in reading each enactment of 
the Legislature, unless it is made dear that a contrary rule of construction is 
intended. 

“In spite of the existence of the pr&visions in section 93, doubt has been expressed 
as to the propriety of repealing statutes without attaching to the repealer a specific 
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having clause. Objection has been made to several bills recommended by the Coin- 
mlasiou, on the gi'ound that they did not contain specific saving clauses, appre- 
hension being expressed that such repealers might be construed to impair exist- 
ing rights. 

“If section 03 of the General Construction Law is sufficient in Its language to 
accomplish its purpose, and is valid as applicable to acts of future legislature, such 
objections are groundless. The Commission has made a study of tliese questions. 
As a result of its study, the Commission is convinced of the validity of section 93 
of the General Construction Law, and its adequacy. 

"It has been repeatedly declared by tbe Court of Appeals that section 93 of the 
General Construction Law Is not an Invalid attempt by one Legislature to bind 
later Legislatures, but is a valid rule of Interijrctation to be applied to subsequent 
legislation, in the absence of evidence of a contrary legislative intent. In sub- 
stantive matters, the adequacy of section 93 of the General Construction Law has 
been tested and upheld not only in actions involving the rights, both vested and 
inchoate, of individuals, hut also iii proceedings relating to the rights of the state, 
In tax matters and criminal prosecutions, and proceedings involving the rights and 
liabilities of municipal coiporations. Section 93 does not apply to enactments which 
regulate merely the details and incidents of judicial procedure, but it does apply 
to save every substantive right and liability from automatic extinction by a statute, 
procedural or othemise. 

“The Commission concludes that section 93 of the General Construction Law is 
valid and adequate to take tlie place of specific clauses in repealing statutes intended 
to save substantive rights and obligations. It desires to call this conclusion to the 
attention of the Legislature. It supports those bills previously recommended by the 
Commission which did not contain specific saving clauses.” 

[See supra Chapter 3, Section 4e concerning repeals.] 

2. The Minnesota Inteipretatlon Act, 1945 Minn.Stat. § 045.35 reads: “Tbe repeal 
of any law shall not affect any right accimed, any duty imposed, any penalty in- 
curred, or any proceeding commenced, under or by virtue of the law repealed. 
Any civil suit, action, or proceeding pending to enforce any z’ight under the author- 
ity Of the law repealed shall and may be proceeded with and concluded under the 
laws in existence when the suit, action, or proceeding was Instituted, notwithstand- 
ing tbe repeal of such laws; or the same may be proceeded with and concluded 
under tlie provisions of the new law, if any. enacted.” 

This savings clause is silently incorporated by reference into all acts unless 
expressly rejected. 

3. “The saving clause simply limits the scope of the repeal, A title for an un- 
qualified repeal comprehends a qualified one as the greater Includes the less. 

. . . A title which recites that the act contains a repeal need not refer to a 

gemane saving clause. Likewise, provisos and exceptions appearing in the body 
without previous mention in the title have been sustained.” 0. Thomas Stores Sales 
System v. Spaeth, 209 Minn. 504, 297 N.W. 0 (1941). See commentary in 26 Minn r. 
Kev. 135 (1941). 

4. A typical saving clause in an original as distinguished from an amnnain ^ 

or repealing act is Section 76a of the Uniform Sales Act: “None of the provisions of 
this act shall apply to any sale, or to ant contract to sell, made prior to the taking 
effect of this act.” Mason’s Minn.Stat., 1927, § 8451. This clause was expressly 
applied in Wylie China Co. v. Ylnton, 97 Or. 350, 102 P. 400 (1920). See also Section 
76b. Of. Walsh v. Alaska Steamship Go., 101 Wash, 295, 172 P. 269 (1918) con- 
cerning effect of a saving clause not in a repealing act. ’ 
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SECTION 8. SEVERABILITY CLAUSE 
WILLIAMS V. STANDARD OIL CO. 

Supreme Court of the United States, 1929. 

278 U.S. 23S, 49 S.Ct 115, 73 L.Ed. 287, GO A.L.R. 596. 

Mr. Justice Sutherland delivered the opinion of the Court. 

These cases were considered together by the court below and are 
submitted together here. In both the validity of a statute of Tennes- 
see is assailed as contravening the federal Constitution. Appellee in 
No. 64 is a corporation organized under the laws of Louisiana, and ap- 
pellee in No. 65 is a corporation organized under the laws of Delaware. 
From a time long prior to the passage of the statute, both have been 
engaged and are now engaged in the business of selling gasoline in the 
state of Tennessee. 

The statute was adopted in 1927. Its purpose and effect are to fix 
prices at which gasoline may be sold within the state. A division of 
motors and motor fuels is created in the department of finance and 
taxation and authorized to collect and record data concerning the man- 
ufacture and sale of gasoline, freight rates, differentials in price to 
wholesalers and retailers, the cost and expense of production and sale, 
etc. The information thus collected is made available for use by the 
commissioner of finance and taxation in the regulation of prices at 
which gasoline may be sold in the state. Permits for such sale are to 
be issued subject to the approval of the commissioner but only at the 
prices fixed and determined. Prices of gasoline are to be fixed with 
a proper differential between the wholesale and retail price. Rebates, 
price concessions, and price discrimination between persons or locali- 
ties are forbidden. The prices first are to be stated by the applicant 
for a permit, and, if not approved by the superintendent of the divi- 
sion, are to be determined by that official, with a right of review by 
the commissioner and finally by the courts. Chapter 22, p. 53, Public 
Acts Tennessee 1927. By a general statute (Shannon’s Tennessee 
Code, § 6437) a violation of the act is a misdemeanor and is punish- 
able by fine and imprisonment. Pressly v. State, 114 Term. 534, 538, 
86 S.W. 378, 69 L.R.A. 291, 108 Am.St.Rep. 921. 

Appellees brought separate suits in the court below to enjoin the 
state officers named as appellants from carrying out their intention 
to enforce the act and institute criminal proceedings for violations of 
it against appellees, respectively, and to have the act declared uncon- 
stitutional and void. Under the facts alleged, the suits were properly 
brought. Terrace v. Thompson, 263 U.S. 197, 214, 44 S.Ct. 15, 68 L. 
Ed. 255; Tyson & Brother v. Banton, 273 U.S. 418, 428, 47 S.Ct. 426, 
71 L.Ed. 718. 

The principal ground of attack, and the only one we need to con- 
sider hgre, is that the Legislature is without power to authorize agen- 
cies of the state to fix prices at which gasoline may be sold in the state, 
because the effect will be to deprive the vendors of such gasoline of 
Read & MacDoitadd U.O.B.Les.— 49 
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their property without due process of law in violation of the Four- 
teenth Amendment. Appellees applied for a temporary injunction 
against appellants, upon which there was a hearing, and the coiul 
below, consisting of three judges (section 266, Judicial Code; 28 U.S. 
C.A. § 380) , granted the injunction as prayed. . , . 

In support of the act under review it is urged that gasoline is of 
widespread use; that enormous quantities of it are sold in the state of 
Tennessee; and that it has become necessary and indispensable in car- 
rying on commercial and other activities within the state. But we are 
here concerned with the character of the business, not with its size or 
the extent to which the commodity is used. Gasoline is one of the or- 
dinary commodities of trade, differing, so far as the question here 
is affected, in no essential respect from a great variety of other articles 
commonly bought and sold by merchants and private dealers in the 
country. The decisions referred to above make it perfectly clear that 
the business of dealing in such articles, irrespective of its extent, does 
not come within the phrase “affected with a public interest.” Those 
decisions control the present case, . , , 

Finally, it is said that even if the price-fixing provisions be held in- 
valid other provisions of the act should be upheld as separate and dis- 
tinct. This contention is emphasized by a reference to section 12 of 
the act, which declares; “That if any section or provision of this act 
shall be held to be Invalid this shall not affect the validity of other 
sections or provisions hereof,” 

In Hill v. Wallace, 259 U.S. 44, 71, 42 S.Ct. 453, 459 (66 L.Ed. 822), 
it is said that such a legislative declaration serves to assure the courts 
that separate sections or provisions of a partly invalid act may be 
properly sustained “without hesitation or doubt as to whether they 
would have been adopted, even if the Legislature had been advised of 
the invalidity of part," But the general rule is that the unobjection- 
able part of a statute cannot be held separable unless it appears that, 
“standing alone, legal effect can be given to it and that the Legislature 
intended the provision to stand, in case others included in the act and 
held bad should fall.” The question is one of interpretation and of leg- 
islative intent, and the legislative declaration “provides a rule of con- 
struction which may sometimes aid in determining that intent. But 
it is an aid merely; not an inexorable command.” Dorchy v. Kansas, 
264 U.S. 286, 290, 44 S.Ct 323, 325 (68 L.Ed. 686) . 

In the absence of such a legislative declaration, the presumption is 
that the Legislature intends an act to be effective as an entirety. This 
is well stated in Riccio v. Hoboken, 69 N. J.L. 649, 662, 55 A. 1109, 1113 
(63 L.R.A. 485) where the New Jersey Court of Errors and Appeals 
in an opinion delivered by Judge Pitney (afterward a Justice of this 
Court), after setting forth the rule as above, said; 

“In seeking the legislative intent, the presumption is against any 
mutilation of a statute, and the courts will resort to elimination only 
where an unconstitutional provision is interjected into a statute other- 
wise valid, and is so independent and separable that its removal will 

Head & MacDohald XJ.O.B pEa. 



Sec. 8 Severability Clause 771 

leave the constitutional features and purposes of the act substantially 
unaffected by the process.” 

The effect of the statutory declaration is to create in the place of 
the presumption just stated the opposite one of separability; that is 
to say, we begin, in the light of the declaration, with the presumption 
that the Legislature intended the act to be divisible, and this presump- 
tion must be overcome by considerations which make evident the in- 
separability of its provisions or the clear probability that the invalid 
part being eliminated tire Legislature would not have been satisfied 
with what remains. 

In the present case, it requires no extended argument to overcome 
the presumption and to demonstrate the indivisible character of the 
act under consideration. The particular parts of the act sought to be 
saved are found in sections 1, 2, 3, 4 and 10. Section 1, after a pre- 
amble in respect of the importance of controlling the sale of gasoline 
and a declaration that such sale is impressed with a public use, creates 
the division of motors and motor fuels as already stated. Section 2 
requires the superintendent of the division and other employees to 
make investigations, collect and record data concerning the manufac- 
ture and sale of gasoline, the cost of refining, freight rates, differen- 
tials in wholesale and retail prices, costs and expenses incident to the 
sale, methods employed in the distribution of gasoline, and other data 
and information as may be material in ascertaining and determining 
fair and reasonable prices to be paid for gasoline. This information is 
declared to be available for use in the regulation of prices and for the 
inspection and information of the public. The superintendent is di- 
rected to issue permits for the sale of gasoline at prices fixed and de- 
teimined as provided in other parts of the statute. Section 3 makes 
it unlawful for anyone to engage in the sale of gasoline without first 
having obtained a permit signed by the superintendent and approved 
by the commissioner of finance and taxation, for which permit appli- 
cation must be made in accordance with and in compliance with all the 
requirements of the act. Section 4 requires that the application shall 
set forth whether the applicant proposes to do a wholesale or retail 
business, or both, the number and location of the different places 
where he is to operate and other like information. He must also set 
forth the price or prices at which he is at the time selling gasoline, the 
cost price thereof, including various items which enter into the price, 
and the price at which he proposes to sell. Section 10 imposes a spe- 
cial permit tax of $10 per annum for each place of sale at wholesie, 
and $1 per annum for each retail service station or curb pump. The 
tax thus imposed is constituted a special maintenance fund to aid in 
defraying the expenses of the division of motors and motor fuels. 

The bare recital of these details shows conclusively that they are 
mere adjuncts of the price-fixing provisions of the law or mere aids 
to their effective execution. The function of the division created by 
section 1 is to carry these provisions into effect, and if they be stricken 
down as invalid the existence of the division becomes without object. 
The purpose of collecting the data set forth in section 2 is to furnish 
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information to aid in the fixing of proper prices. The requirements in 
section 3 that a permit must be obt^ed before any person can en- 
gage in the business of selling gasoline and those in section 4 that the 
application therefor must state the character of the business, the num- 
ber and location of the places where business is to be carried on, the 
price or prices at which the applicant is then selling gasoline, the cost 
price thereof, and the price at which he proposes to sdl, obviously con- 
stitute data for intelligently putting into effect the price-fixing pro- 
visions of the law or means to that end. The taxes imposed by section 
10 are solely for the purpose of defraying the expenses of the division 
of motors and motor fuels, and since the functions of that division 
practically come to an end with the failure of the price-fixing features 
of the law, it is unreasonable to suppose that the Legislature would be 
willing to authorize the collection of a fund for a use which no longer 
exists. 

Appellants also insist that certain provisions in respect of rebating 
and discrimination contained in section 8 of the act are separable. 
Those provisions are that it shall be unlawful to grant any rebate, con- 
cession, or gratuity to any purchaser for the purpose of inducing the 
purchaser to purchase, use, or handle the gasoline of the particular 
dealer, and that it shall likewise be imlawful to discriminate for or 
against any purchaser by selling at different prices to purchasers in 
the same locality or in different localities. It seems clear that these 
provisions are mere appendants in aid of the main purpose; but, if 
treated as separable, they are unconstitutional restrictions upon the 
right of the private dealer to fix his own prices and fall within the 
principle of the decisions already cited. See especially Fairmont 
Creamery Co. v. Minnesota, supra. 

This interpretation of the various provisions of the act is fortified 
by a requirement of the Tennessee Constitution (article 2, § 17) that 
“no bill shall become a law which embraces more than one subject, 
that subject to be expressed in the title.” It is fair to conclude, and 
there is nothing to suggest the contrary, that in the passage of the 
present act the Legislature intended to observe this requirement and 
confine the provisions of the act to the one subject of price-fixing. 

Accordingly, we must hold that the object of the statute under re- 
view was to accomplish the single general purpose which we have 
stated, and that purpose failmg for want of constitutional power to 
effect it, the remaining portions of the act, serving merely to facilitate 
or contribute to the consummation of the purpose, must likewise fall. 

Decrees affirmed. 

Mr. Justice Holmes dissents. 

Mr. Justice Brandeis and Mr. Justice Stone concur in the result. 

NOTES 

1. In State v. Montgomery (1&12) 177 Ala. 212, at pp. 241-2, 69 So. 294, 303, Mc- 
Clellan, J., said; “It is of course not within legislative competency to bind the 
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courts by any declaration or pronounccancnt in their unfettered functions of deter- 
mining the constitutional validity of enactments. Yet we do not doubt that it is 
within legislative competency to remove, by express assertion in tlie act, any un- 
certainty, in the judicial mind, as to what the Legislature would have done in 
respect to the adoption of the act, with the invalid parts thereof stricken, before 
passage, therefrom. Whether, after accepting such legislative assertion that it 
would have passed the act with the invalid stricken, that remaining is valid, sur- 
viving the operation of the cutting off of the invalid, we think would still be a 
question of separability, of vigor, and effectiveness to stand without the aid of that 
so stricicen, etc., within the rule and limitations before stated in those particulars. 
In short, such an expression in an enactment serves only to render certain the legis- 
lative Intent with I'espeet to passape of the valid parts, notwithstanding the invalid, 
and docs not avail to clothe the valid with immunity from the invalidating effect 
the law gives the inseparable blending of the bad with the good. If the expression 
were given other or greater effect, tlie result would he to sanction legislative re- 
straint of the judicial power In the performance of the unimpalrable duty of inter- 
preting and of enforcing, when properly invoked to do so, the mandates and require- 
ments of the Constitution,” 

2. Handbook of the National Conference of Commissioners on Unlfonn State 
Laws, 1928, pp. 59-01. “Sir. Freund, (Chairman of Committee on Legislative Draft- 
ing); I think it is quite clear that when the legislature makes a statement or pur- 
ports to pass a statement in the act that it would have passed any section Irre- 
spective of tile validity or Invalidity of any other section, the legislature says some- 
thing that it does not really mean. I think that Is voi-y clear. We had an exmnplo 
of that last year in the Uniform Business Corporation Act. 

“Tliero was a clause speciflcally repealing all other acts, and then it said that 
the legislature would have passed any section Irrespective of the fact of any other 
section. Now If the whole act had been declared unconsliUitloual, I mean all the 
provisions, the repealing clause would h.ave stood and repealed all other acts, and 
you would have no corporation law at all. No one meant that. That is quite clear, 
but yon stated it. It seems to me very undesirable and a futile kind of decision, 
which no court would pay any attention to. 

“There is a separability clause which is found in the more recent acts of Congress, 
which covers a point Uiat Is not covered by any of the acts that have been before this 
Conference, and that is the application provision — ^that i.s to say, that the act shall 
he applied so far as it is valid where a part of the application is declared uncon- 
.stitutlonal. I think that originated with the Employers’ Liability Act. The first 
Employers’ Liability Act spoke of any carrier engaged in interstate commerce, and 
the Supreme Court held that meant not only the carrier while engaged in Interstate 
commerce but any carrier engaged in interstate commerce whether the employe was 
injured in intrastate or interstate. And then they declared the act unconstitu- 
tional, whereupon the act was amended and so altered to read ‘while engaged In 
Interstate commerce.’ That of course was a very narrow and perhaps unfortunate 
construction of the fii'st act, and against the dissent, and I think it was owing to 
this construction that in Congress this clause is now usually inserted. 

“That is not a usual construction, however. It is a construction that ocairs in 
acts of Congress, and even so I believe it is a rather dangerous clause to put in, 
because it is quite obvious that the Congress would not intend in every case to 
give an act which is unconstitutional, say for instance as to all persons and mat- 
ters, application to only a few. 

"For instance, you can do a great many things with reference to corporations, 
relating to the future, but if you have a general regulation act which is unconsti- 
tutional, to say that tliat shall then apply to all corporations to be created in the 
future might create a diversity between future and present corporations, which it was 
never the intention of Congress to enact. 
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“AU these separability clauses hare a certain danger and, on the whole, it seems 
to me the matter might just as well be left to the courts. They are I’ea-sonably 
liberal in maldng a separation, and where the thing hangs together in such a way 
that they do not feel the act should be sustained, so far as I can gather from tlie 
decisions, the court will not be bound by any legislative declaration, which is 
apparently disregarded as an encroachment upon the judicial prerogative of con- 
struction, particularly with reference to constitutional matters." 

3. The point raised by Mr. Freund in the second paragraph of his remarks 
supra was dealt with In Mazurek v. Fanners Fire Ins. Co., 320 Pa. 33, 181 A. 570 
(1035), as follows; 

"Where a subsequent statute which would. If valid, act as a repeal of a prior 
statute only hy Implication, i. e., because its teims are contradictory of the provi- 
sions of the earliei' enactment, is itself unconstitutional, it must be obvious that 
the earlier act remains In full force and effect. This follows inevitably from the 
fact that in the eyes of the law it never came into existence. Never having come 
into existence, it could have no effect. 

“Nor is this conclusion forestalled by a section on ‘constitutional construction’ 
. , . wherein it Is declared that the ‘provisions of (the) act shall be severable, 

and, if any of its provisions shall be held to be unconstitutional, the decision of 
the court shall not affect the validity of the remaining provisions of (the) net.' Such 
a clause Is to be given a reasonable Interpretation, and since the repealing clauses 
are Inseparably connected with (the invalid) section 344 they must stand or fall 
with It. The severability clause cannot save the appropriate repealing sections if it is 
clearly apparent that tliey would not have been inserted had the Legislature known 
that section 344 was invalid, even though there is an apparent legislative expression 
to the contrary.” 

4. See for a case in which the “presumption” raised by a severability clause was 
expressly given full effect, N. R. Bagley Co. v. Cameron, 282 Pa, 48, 127 A. 311 
(1925), (citing similar cases fium several states). 


STATE V. NEVEAU 

Supreme Court of Wisconshi, 1040. 237 Wis. 85, 294 N.W. 790. 

This action was begun on March 26, 1940, by the state of Wiscon- 
sin, plaintiff, against Edgar Neveau, defendant, to enjoin the defendant 
from continuing to operate his barber shop until the license fees were 
paid. The case was tried to the court. The court made and filed find- 
ings of fact and conclusions of law, holding the act under which the 
application was made unconstitutional and void. From the judgment 
dismissing the plaintiff’s complaint, the plaintiff appeals. 

The complaint alleges that tlie trade practice standards for the bar- 
ber trade have been issued under sec. 100.205 of the statutes and are 
in effect; that the defendant is operating a barber shop within the 
city of Milwaukee without a license; that the trade practice standards 
for the barber trade provide that barbering shall not be done for less 
tlian the following reasonable costs: hair cut, 50 cents, plain sham- 
poo, 40 cents, hair tonic application, 25 cents; that the trade practice 
standards for the barber trade provide; “Also each of the following 
is an unfair trade practice and an unfair method of competition, and is 
forbidden: (1) To offer, contract, imdertake, or advertise to do or 
sell, or to do or sell, barbering for less than the foregoing schedule of 
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reasonable cost, directly or indirectly, by: . , . (g) any method 

or device.” 

Upon information and belief it is alleged that the defendant is sell- 
ing and threatens to sell hair cuts for 35 cents, and is advertising to 
sell and selling, and tlireatens to advertise and sell, shampoos for 25 
cents and hair tonic applications for 15 cents. The plaintiff asks that 
the defendant be enjoined pending the action from operating his bar- 
ber shop without the license required by sec. 100.205 of the statutes 
and from violating tlie trade practice standards. 

The defendant appeared and answered. The answer is long and ar- 
gumentative but admits the issuance of the trade practice standards; 
alleges that sec. 100.205 of the statutes of 1939 and the trade practice 
standards promulgated pursuant thereto are void and unconstitutional 
on nearly all the grounds on which any regulatory law has been de- 
clared to be unconstitutional, and by way of counterclaim asks judg- 
ment declaring sec. 100.205 unconstitutional and that the plaintiff be 
restrained from enforcing its provisions. Upon motion the counter- 
claim was stricken. 

The parts of sec. 100.205 material on this appeal are set out in the 
margin.^ 


1 “100.205(1) (a) The department shall appoint a trade practice examiner not 
subject to chapter 16, who shall, after Investigation and public hearing, issue by 
order such standards, with written reasons therefor, as are necessary or convenient 
to eliminate unfair methods of competition or unfair trade practices in the clean- 
ing and dyeing, barber, cosmetician and shoe rebuilding trades and amend or re- 
voke by order any standards previously Issued by him. 

“(b) [Department Is authorized to modify or set aside any action of the examiner, 
review the examiner’s action and to adopt, modify or change the examiner’s written 
reasons etc.] 

"(c) [Relates to judicial review of orders, not involved In this case.] 

“(2) (a) [Provides for the appointment of an advisory committee etc.] 

"(b) [Relates to the power of the department to appoint a deputy and his duties.] 
“(3) (a) Unreasonably low wages, uni’easonably long or inappropriate work or 
shop hours, other unreasonably burdensome or hazardous labor conditions, and 
selling below reasonable cost, are severally expressly declared to be, among others, 
unfair methods and practices. 

“(b) [Provides for cooperation with the industrial commission.] 

"(c) For pertinent reasons, and within the limitation of this section, standards 
may classify persons, places and other things, and delimit areas of natural compe- 
tition in the trade, and the examiner, by like procedure and subject to like review, 
may make specific exemptions. 

“(d) No standards shall be issued or continued in any area where it Is imprac- 
ticable of enforcement. 

“(e) No standard tending to promote monopoly, oppress or discriminate against 
sm^l enterprises, or unreasonably burden consumers, shall be Issued or continued. 
"(f) [Not involved in this action.] 

“(4) (a) [Relates to date when standards become effective.] 

“(b) £iy court having any eQuity Jurisdiction may enjoin violation of the provi- 
sions of this section or the violation of any standai-d Issued thereunder. 

“(c) [Right of jury trial.] 

“(d) Violation of any provision bf this section or any standard promulgated or 
Issued thereunder, shall be punishable by a flue of not less than five nor more than 
one hundred dollars, or by imprisonment in the county jail for not less than five nor 
more than ninety days, or both, 

“(5) (a) [Duty of examiner.] 

“(b) [Not involved.] 

"(c) [Relates to assessments and fees, not Involved here,] 
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Roseneeery, Chief Justice. A perfect swarm of constitutional 
questions is raised by a consideration of the facts and conclusions in 
this case. To deal exhaustively with all of the questions raised and 
suggested would require us to write a treatise on constitutional law. 
In the first place, it is to be observed that sec. 100.205 presents a pe- 
culiar method of law making. There are included in the statute many 
provisions as to the constitutionality of which the legislature must 
have had substantial doubts. This is indicated by the fact that the 
legislature went to extreme lengths in the insertion of severability 
clauses in the act. Subsec. (7) is general and by its terms the provi- 
sions and limitations of sec. 100.205 wherever contained in the act, and 
whether express or implied, are all severable from each other and as 
to different persons, things and circumstances. This of course applies 
to subsec. (6) (a) but in order to make assurance doubly sure subsec. 
(6) (a) provides: "Each provision of this paragraph is expressly de- 
clared to be severable”. 

It was apparently the legislative purpose to enact a law as to the 
constitutionality of which there was substantial doubt and then by the 
insertion of an all inclusive severability clause, authorize the court to 
whittle down the law so as to bring it vsdthin the constitutional Add. 
This is a method of law making not contemplated by the constitution. 
The constitutional mandates apply to the legislature as well as the 
courts. It is as much the responsibility of the legislature to enact 
valid laws as it is the duty of the courts to pass upon their validity 
after they are enacted. . . . 

Judgment affirmed. 


"(d) [Not involved.] 

"(0) (a) The provisions of this section shall not apply to any county having a 
population of thirty thousand or less by the last federal census, or to any town, 
city or village having a population of five thousand two hundred or less by such 
census. Such territory shall be known as noncode area. Provided that if the pro- 
visions of this paragraph as to counties is invalid, the provision shall be that stand- 
ards are prima facie not necessary or convenient in any county of not more than 
thirty thousand population by the last federal census unless by reason of proximity 
to a county of greater population unfair competition would result, and that if the 
provision of this paragraph as to towns, cities and villages is invalid the provision 
shall he that standards are prima facie not necessary in any town, city or village 
of not more than five thousand two hundred population hy such census unless by 
reason of proximity to a municipality of greater population unfair competition 
would result; provided that in any event no standards shall be effective in any 
such county or in any such town, city or village other than those in a county hav- 
ing a population of five hundred thousand or more unless such standards are ap- 
proved by a majority of the electors voting thereon in such county or town, city or 
village. Provided further that in judicial review of orders or denials of orders un- 
der this paragraph, the court shall have the same powers as the department under 
paragraph [b) of subsection (1), Each provision of this paragraph is expressly de- 
clared to be severahle. 

“(b) [Not involved here.] 

“(7) Provisions and limitations of this section, whether or not in the same sub- 
section or sentence, or express or implied, all are severable from each other and aa 
to different persons, things and circumstances,” 
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NOTES 

1. See Stem, “Separability and Separability Clauses and the Supi-eme Oonrt", 

61 Harv.L.Rev. 76, esp. 114 et seq. (1037), where the author concludes that up to the 
time of writing . . in important cases Judicial decisions on separability 

often reflect the attitude of the Judges towards the merits of the particular statute 

their general constitutional philosophy — rather than an objective effort to apply 
the ^principles which are always said to determine separability." After ten years 
that conclusion remains without need for qualification. 

2. 1945 Minn.Stat., § 645.20, provides: “Unless there is a provision in the law 
that the provisions shall not be severable, the provisions of all laws shall be 
severable. If any provision of a law is found to be unconstitutional and void, the 
remaining provisions of the law shall remain valid, unless the court finds the valid 
provisions of the law are so essentially and inseparably connected with, and so de- 
pendent upon, the void provisions that the court cannot presume the legislature 
would have enacted the remaining valid provisions without the void one; or unless 
the court finds the remaining valid provisions, standing alone, are incomplete and 
are Incapable of being executed in accordance witli the legislative intent.” 

Inclusion of a specific severability clause in bills drawn for introduction In the 
Minnesota Legislature, in addition to its doubtful utility, is thus pointless. 

3. Mioh.l?ub.Acts 1045, No. 119, § 5, reads: “In the construction of statutes of thls^ 
state the following rules shall be observed, unless such construction would be incon- 
sistent with the manifest intent of the legislature, that is to say: 

“If any portion of an act or application thereof to any person or circumstances 
shall be found to be Invalid by a court, such invalidity shall not affect the remain- 
ing portions or applications of the act which can be given effect without the invalid 
portion or application, provided such remaining portions ai’e not detei-mined by the 
court to be inoperable, and to this end acts are declared to be severable.” 

See discussion of this statute in 46 Colum.L.Rev. 623 (1946). 


SE(jnON 9. CLAUSE AS TO TAKING EFFECT 
TURNIPSEED v. JONES 

Supreme Court of Alabama, 1893. 101 Ala. 693, 14 So. 377. 

Stone, C. J. This was and is a contest by Tumipseed, the appellant, 
of the election of Jones, appellee, to the office of treasurer of Mont- 
gomery county. The proceeding was instituted before the judge of 
probate under the statutory provisions found in the Code of 1886, com- 
mencing with section 396 of that Code. It is not shown in the record 
before us what disposition the judge of probate made of the case^ nor 
in what manner it found its way into the circuit court. It comes to 
us by appeal from the judgment of the circuit court, pronounced on 
demurrer to contestant’s amended complaint, which sets forth his 
grounds of contest. The ruling by the judge of probate becomes 
wholly immaterial, for, under the statute as it existed when this pro- 
ceeding was commenced, (Code 1886, § 432,) “in contested election 
cases tried by the judge of probate, an appeal lies to the circuit court, 
to be tried de novo.” So, no erroneous rulings made by the judge of 
probate, if such were made, not carried into the rulings of the circuit 
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court, can be inquired into in this court. The circuit court sustained 
the demurrer to the amended complaint or information, and the pres- 
ent appeal questions the correctness of that ruling. 

The judgment of the circuit court sustaining the demurrer was pro- 
nounced February 10, 1893, On that identical day the governor ap- 
proved the act “to provide for and regulate contests of elections to 
offices, state and county, herein named.” Sess.Acts 468. That stat- 
ute embraces the office of county treasurer, and provides for its con- 
test. It also expressly repeals by numbers edl the sections of the Code 
under which the present contest was instituted. The questions arise: 
Does that statute exert any influence in the decision of this case? If 
so, what influence does it exert? It will not be denied that the right 
to contest an election is purely statutory, and, when that mode of re- 
dress is invoked, statutory requirements must be substantially con- 
formed to. At what time must the statute of February 10, 1893, be 
understood as going into operaticm? The authorities bearing on this 
question are far from uniform. It was long the rule in England — the 
source of our common law — that sessions of parliament were treated 
as one continuous day, and every statute enacted during any given ses- 
sion was binding and given effect to as if enacted on the first day of 
the session. Under that absurd interpretation, fines and mulcts were 
assessed for acts which, when done, violated no law then in existence. 
This was subsequently changed by statute. But still the rule on this 
question in the several states is far from uniform. “In this country 
an act takes effect generally, and where no other time is fixed by con- 
stitution, general law, or the particular statute itself, from the time 
of its passage.” End.Interp.St. § 498, note 119. Neither does the law, 
in the absence of express provision, regard a fraction of a day. “In 
the legal computation of time there are no fractions of a day, and a 
day on which an act is done must be entirely excluded or included." 5 
Amer. & Eng.Enc.Law, 89. “The legislature has full power to take 
away, by statute, rights not vested, which have been conferred by stat- 
utes. If the repealing statute is general and miconditional, without a 
saving of pending proceedings and prosecutions, these fall with the 
statute which may have authorized them.” Luke v. Calhoun Co., 56 
Ala. 415. The question we are considering has heaa settled in this 
state. Wood v. Fort, 42 Ala. 641. In that case it was said: “The right 
of the appellee to an affirmance depends upon the question whether 
the act is to be deemed to have been of force during the entire day of 
its approval. Upon authority and principles of policy and convenience, 
carefully limiting ourselves by the necessities of this case, we decide 
that a public statute, remedial in its character, and not prescribing 
punishments or penalties, is of force during the entire day of its ap- 
proval, and that the law in reference thereto does not recognize any 
fraction of a day; yet we concede that the decisions are not entirely 
harmonious.” That doctrine was reaffirmed in Young v. Poliak, 85 
Ala. 439, 5 So. 279. So, we must treat this case as falling within the in- 
fluence of the act approved Februcuy 10, 1893. 
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. We hold that, before this case was brought to a conclu- 
sion in the circuit court, the statute under which it was instituted was 
repealed, and that that repeal put an end to the suit. The judgment 
of the circuit court is affirmed. 


PARKINSON V. BRANDENBURGH 

Supreme Court of Minnesota, 1886. 35 Minn. 294, 28 N.W. 919. 

Mitchell, J. The question here is whether the levy made on Feb- 
ruary 27th, under writs of attachment issued out of justice’s court, was 
dissolved by the assignment under the insolvent law, executed March 
2d, by the defendants in the writs, Johnson & Dahl. This involves the 
question whether chapter 70, Gen.Laws 1885, took effect on the twenty- 
seventh or on the twenty-eighth of February. The act was passed 
February 27th, and was, by its terms, “to take effect, and be in force, 
from and after its passage” In Duncan v. Cobb, 32 Minn. 460, S.C. 21 
N.W. 714, this court, in considering a statute which was to talce effect 
"one year from and after its passage,” held that in computing this 
period of one year the day of the passage of the act should be excluded. 
This would seem to be decisive of the present case. But as the point 
was decided without much consideration, and was not necessarily in- 
volved in the determination of the case, we would not feel compelled to 
adhere to the rule, if, on fuller consideration, we were convinced that it 
was wrong. 

Undoubtedly the great weight of authority is to the effect that a 
statute which is to take effect “from and after its passage” takes effect 
upon the day of its passage. Arnold v. U. S., 9 Cranch, 104; Matthews 
V. Zane, 7 Wheat. 211; Mallory v. Hiles, 4 Mete. (Ky.) 53; People v. i 
Clark, 1 Cal. 406. The reason usually assigned for this is that it is 
in accordance with the general rule that when a computation of time 
is to be made from an act done, the day on which the act is done is 
to be included. Arnold v. U. S., supra; Mallory v. Hiles, supra. And 
yet the general and now prevailing rule is that where the computation 
of time, as prescribed in statutes, is to be made from an act done, the 
first day — that on which the act is done — ^is to be excluded. Sedg. 
Const. St. 356; Smith, Comm, § 616; Bigelow v. Willson, 1 Pick. 485. 

How this rule is to be reconciled with that suggested in Arnold v. 
U. S. and Mallory v. Hiles, supra, we have never been able clearly to 
understand. It may well be doubted whether any inflexible rule can be 
laid down as of universal application to aH classes of causes. The word 
“from” may, in vulgar use, and even in strict propriety of language, 
mean either “inclusive” or “exclusive.” It must always depend upon 
the context and subject-matter whether it shall be inclusive or exclusive 
of the termimis a quo. Pugh v. Duke of Leeds, 2 Cowp. 719. It seems 
to us that the words “from and after," as used by the legislature in this 
connection, are words of exclusion. And if a day is to be deemed an 
indivisible point of time, and, in accordance with the general rule, frac- 
, tions of day disregarded, it logically follows that the day of the passage 
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of the act should be excluded. The expressions “from its passage” and 
“from the day of its passage,” like the expressions “from the date” and 
“from the day of the date," are synonymous, (Bigelow v. Willson, su- 
pra; Pugh V. Duke of Leeds, supra;) and if a day is an individual point 
of time, there can be no distinction between a computation from an act 
done and a computation from the day on which the act was done. 

It therefore seems to us that when a legislature declare that an act 
shall take effect “from and after its passage,” or “from and after the 
day of its passage,” it may be fairly presumed that they use these 
terms as exclusive of the day of the passage of the act. This furnishes 
a certain and convenient rule, which avoids serious practical difficulties 
resulting from holding that the day of the passage of the act is to be 
included. Some of the authorities which hold that such a statute talces 
effect on the day of its passage take the position that it is to be deemed 
in force from the earliest moment of that day, and that any inquiry as 
to the exact hour of its passage is inadmissible. In re Welman, 20 Vt. 
64; Mallory v, Hiles, supra. But it would seem wrong in principle 
that laws designed as rules of conduct should be, by a mere legal fic- 
tion, made retroactive, even for a fraction of a day. To avoid this 
resiilt, the tendency now is to hold that the statute takes effect only 
from the exact moment of its approval, and that, when necessary to 
determine conflicting rights, courts of justice will inquire as to the 
exact hour of its passage. In re Richardson, 2 Story, 571; People 
V. Qark, supra; Louisville v. Savings Bank, 104 U.S. 469. 

I The objection to this is that, while all right in theory, it is diflicult 
of application in practice. There is usually no satisfactory means of 
ascertaining the exact hour at which the executive approved any given 
statute. The question must generally be decided on mere conjecture, 
or by indulging in presumptions, as in Kennedy v. Palmer, 6 Gray, 316. 
It certainly does not seem fit or proper that the time of the commence- 
ment of a law, whenever the question arises, should be left to depend 
upon the uncertainty of parol proof, or upon anything extrinsic to the 
law itself and the authenticated record^ proceedings in passing it. 
By excluding the day of the passage of the act, and holding that it takes 
effect at the beginning of the following day, all these practical diffi- 
culties are avoided, and a rule established which is not only certain and 
convenient, but, as we think, entirely in accord with recognized canons 
of construction. It is also in harmony with the usual method of com- 
puting time in other cases. We therefore see no good reason for reced- 
ing from the rule laid down in Duncan v. Cobb, supra. 

It is not necessary to consider whether the legislature could, by 
making this statute retroactive, have affected attachment liens ac- 
quired prior to its passage. It is sufficient here to say that statutes are 
not to be construed as retroactive unless by their language it clearly 
appears that they were so intended to be. No such intent appears from 
the language of this act. Order reversed. 
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NOTES 

1. In Mnshel v. Board of County Commissioners for Benton County, 162 Minn. 
2G6 at p. 269, 188 N.W. 555 at page 556, (1922), Hallam, J., said: 

“If the question were an open one, we should have serious doubts as to the 
correctness of the rule adopted in the Parkinson ease. It is contrary to the weight of 
authority and to the decisions of the Supreme Court of the United States as the 
decision itself plainly shows. The rule that in such eases the law will not take into 
account fractions of a day was repudiated in Syndicate Printing Co. v. Cashman, 
116 Minn. 446, 132 N.W. 915, where it was held that where two inconsistent stat- 
utes are approved on the same day the co^urt will ascertain which was passed last 
and wiU hold that the one passed last repeals the other, and in arriving at its con- 
clusion will presume that they were passed in their numerical order. On the other 
hand, since this decision was rendered, the legislature has met more than 20 times. 
At any session the legislature might have changed the rule, but it has not done so. 
On the eontrai’y, when it adopted the code of 1905 it provided that every act of the 
legislature which does not expressly declare when it shall take effect shall be in 
force ‘from and after’ its approval by the Governor. Il.L.1905, sec. 6610 ; G.S JOIS, 
sec. 9408. The words ‘from and after’ were doubtless used with knowledge of the 
judicial construction that had been placed upon them in the cases cited and the 
same construction was doubtless contemplated in the new use. A majority of the 
court are of the opinion that the Parkinson case should not be overruled.” 

1946 Miun.Stat. § 645.02, reads; “Bach act, except one making appropriations, 
enacted Anally at any session of the legislature takes effect at the beginning of the 
day next following its Anal enactment, unless a different date is specilied in the act. 

“An appropriation act or an act having appropriation items enacted Anally at any 
session of the legislature takes effect at the beginning of the Arst day of July nest 
following its Anal enactment, unless a different date is specilied in the act. 

“Bach act takes effect at 12:01 a.m. on the day it becomes effective, unless a 
different time Is speclAed in the act.” 

2. Concerning statutes conditioned to take effect on the action of another state or 
■of Congress, see supra, Section 7 at p. 754. 


ROBERTSON V. BRADBURY 

Supreme Court of United States, 1889. 

332 U.S. 491, 10 S.Ct. 168, 33 L.Ed. 405. 

Bradley, J. This is a suit to recover alleged excess of duties exact- 
-ed on certain cargoes of asphaltum in calces, imported by Bradbury, the 
plaintiff below, from Antwerp, in May, 1883. Two questions are pre- 
sented in the case for our determination: First, whether the seventh 
section of the act of March 3, 1883, entitled “An act to reduce internal 
revenue taxation, and for other purposes,” went into effect at the time 
of the passage of the act, or not until the 4th of July following; sec- 
ondly, if it did go into effect at the time of the passage of the act, 
whether, under the circumstances of this case, the plaintiff below was 
entitled to the benefit of that section. Prior to the passage of the act 
referred to, under the 2907th and the 2908th sections of the Revised 
Statutes (which were taken from the ninth section of the act of July 
28, 1866, 14 St. 330) the collector, in determining the “dutiable value” 
•of merchandise, was required to add to the cost, or actual wholesale 
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price or general market value, at the time of exportation, in the princi- 
pal markets of the country whence the goods were imported, the cost 
of transportation, shipment, and transshipment, with all the expenses 
included, from the place of growth, production, or manufacture, to the 
vessel in which shipment was made to the Unit^ States; also the value 
of the sack, box, or covering, and commissions and brokerage; which 
additions were to be regarded as part of the actual value, and a penalty 
was imposed for not including them. These sections were repealed by 
the seventh section of the act of March 3, 1883. They are repealed by 
words in the present tense, thus: “That sections 2907 and 2908 . . . 
be, and the same are hereby, repealed, and hereafter none of the 
charges imposed by said sections, or any other provisions of existing 
law, shall be estimated in ascertaining the value of goods to be im- 
ported." We do not see how there can be any doubt that this repealing 
section went into immediate effect. The law itself went into immediate 
effect, although, it is true, various provisions of it, contained in other 
sections, were postponed to taike effect, some on the 1st of July, and 
some on the 1st of May. But where such postponement was intended 
it was expressed, and only referred to the parts that were so postponed. 
It did not affect the section in question; and such was the understand- 
ing of the treasury department itself at the time. In a treasury cir- 
cular of March 12, 1883, addressed to the collectors of customs, the 
secretary, referring to the act in question, then just passed, said: 
“Various sections recite tlie date when each shall go into effect, 
and, so far as concerns these sections, those dates control. Section 
7, however, names specifically no date when it is to go into operation, 
and the department holds that it takes effect from and after the date 
of the passage of the act.” This contemporaneous construction is en- 
titled to some weight in favor of importers. U. S. v. Johnston, 124 
U.S. 236, 253, 8 S.Ct, 446. At all events, it was undoubtedly the cor- 
rect construction. . . . 


PAYNE V. GRAHAM 

Supreme Judicial Court of Maine, 1919. 

118 Me. 251, 107 A. 709, 7 A.L.E. 616. 

Deasy, J. In May, 1919, Vera Payne was indicted and convicted in 
the superior court, Cumberland county, for violation of chapter 
112 of the Public Laws of 1919, which act, approved March 7, 1919, 
makes more stringent the provisions of statute for the prevention 
and punishment of sexual crimes. 

She presents her petition for writ of habeas corpus, upon the ground 
that at the time of her indictment and conviction chapter 112 had not 
become effective as law. 

Section 7 of the act is as follows: 

“In view of the emergency cited in the preamble this act shall take 
effect when approved.” 
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But the petitioner says that chapter 112, notwithstanding this 
legislative pronouncement, is not an emergency act, and that it did 
not take effect until 90 days after the recess of the Legislature, which 
period expired after her conviction. 

The amended Constitution of Maine, article 4, part third, section 16, 
is as follows: 

“No act or joint resolution of the Legislature, except such orders 
or resolutions as pertain solely to facilitating the performance of 
the business of the Legislature, of either branch, or of any committee 
or officer thereof, or appropriate money therefor or for the payment 
of salaries fixed by law, shall take effect until ninety days after the 
recess of the Legislature passing it, unless in case of emergency 
(which with the facts constituting the emergency shall be expressed 
in the preamble of the act) , the Legislature shall, by a vote of two- 
thirds of all the members elected to each house, otherwise direct. 
An emergency bill shall include only such measures as are immediately 
necessary for the preservation of the public peace, health or safety; 
and shall not include (1) an infringement of the right of home rule 
for municipalities, (2) a franchise or a license to a corporation or 
an individual to extend longer than one year, or (3) provision for the 
sale or purchase or renting for more than five years of real estate.” 

The petitioner contends that the act in question is not immediately 
necessary for the preservation of the public peace, health, or safety, 
and that the court should so declare. 

But the state maintains that the question presented is one for final 
legislative determination. 

The leading case touching this matter is Kadderly v. City of Port- 
land, 44 Or. 120, 74 P. 721, 75 P. 222. The opinion in this case sus- 
tains the state’s contention. See, also, to same effect Hanson v. 
Hodges, 109 Ark. 479, 160 S.W. 392; Oklahoma City v. Shields, 22 
Okl. 265, 100 P. 559; In re Menefee, 22 Okl. 365, 97 P. 1014; In re 
Senate Resolutions, 54 Colo. 269, 130 P. 336; Bennett Trust Co, v. 
Sengstacken, 58 Or. 333, 113 P. 863, 

But in the case of State v. Meath, 84 Wash. 302, 147 P. 11, the 
doctrine of the Oregon court is by a majority opinion denied, and its 
conclusions rejected. Other cases also hold that the question is one 
for court review. State v. Whisman, 36 S.D, 260, 154 N.W. 711, L.R.A. 
1917B, 1; Miami County v, C^ty of Dayton, 92 Ohio St. 215, 110 N.E. 
728; Attorney General v. Lindsay, 178 Mich. 542, 145 N.W. 98. 

Obviously the test is the extent to which legislative power is limited 
by the Constitution. Constitutional limitations are subjects of judi- 
cial interpretation and effectuation. Questions of public policy, such 
as the justice, expediency, necessity, or urgency (immediate necessity) 
of laws are for final legislative determination. But the control by 
the Legislature of even these questions may be qualified by express 
constitutional limitation. 

The only Maine case touching the subject is Lemaire v. Crockett, 
116 Me. 267, 101 A, 302, This case is not directly in point, because 
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it involves one of the express limitations of the Constitution. Though 
it may deem an act which is an “infringement of the right of home 
rule for municipalities” to be immediately necessary, the Legisla- 
ture is forbidden by the positive mandate of the Constitution to give it 
immediate effect. Whether a given act is such an infringement is a 
judicial question. The case of Lemaire v. Crockett does not reach 
the question concerning which courts differ so radically; i. e., whether 
the words, “An emergency biU shall include only such measures as are 
immediately necessary for the preservation of the public peace, health 
or safety,” or other similar language, creates a limitation upon legis- 
lative power which the courts have jurisdiction to interpret and give 
effect to. 

We are mindful of the long-established rule that questions of con- 
stitutional law should not be passed upon, unless strictly necessary 
to a decision of the cause under consideration. We therefore defer 
expressing a final opinion upon the question concerning which, as 
appears above, courts are at variance, because, for another reason not 
touched upon in any of the above-cited cases, we hold that chapter 112 
did not take immediate effect as an emergency act. 

Of the states that have provided for giving emergency acts im- 
mediate effect, generally in connection with the initiative and refer- 
endum, the Constitutions of nearly all provide in effect that emer- 
gency legislation shall include only such measures as are immedi- 
ately necessary for the preservation of the public health, peace, or 
safety. But our Constitution goes further and requires that the emer- 
gency “with the facts constituting the emergency shall be expressed 
in the preamble of the act.” The only state Constitutions contain- 
ing similar language are those of California, "article 4, § 1; Ohio, article 
2, § Id; North Dakota, article 2, § 67; Mississippi, amendment of 
1914 (see Laws 1941, c. 520) ; Massachusetts, amendment of 1918. 
In neither of these is the language precisely like that of the Maine 
Constitution, but all require that the facts constituting, or reasons 
for, an emergency be expressed or set forth in the preamble or some 
part of the act. Our investigation does not disclose that in either 
of these states such constitutional provisions have been judicially 
interpreted. The case of City of Roanoke v. EUiott (Va.) 96 S.E. 821, 
construes that clause of the Virginia Constitution reading: “The emer- 
gency shall be expressed in the body of the bill” (Const. § 53). The 
Virginia Constitution does not require the facts or reasons to be ex- 
pressed, and it is held that in the absence of an explicit constitutional 
mandate the facts need not be set forth. 

We think it clear that the above-quoted language of the Maine 
Constitution creates a limitation upon legislative power, and that 
without conforming to it no act be made an emergency act, and as 
such be given immediate effect. 

The preamble of chapter 112, under consideration, is as follows; 

“Whereas, owing to the necessity of preserving the public health 
in general, the enactment of more stringent laws prohibiting pros- 
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titution, lewdness and assignation and providing punishment there- 
for, is an emergency measure immediately necessary for the preser- 
vation of the public peace, health or safety.” 

This preamble contains an assumption that there is “a necessity of 
preserving the public Health in general,” and a conclusion that "the 
enactment of more stringent laws . . . is an emergency mea- 

sure.” It contains no statement of facts, as required by the Con- 
stitution, and no facts that are even suggestive of an emergency. 

In argument, indeed, facts are presented which give the act an 
emergent character. In argument it is said that a great World War 
had been raging; that, while an armistice had been declared, large 
bodies of troops were still assembled; that for preventing the spread 
among these troops of sexual disorders, destructive of military effi- 
ciency, existing laws were inadequate; and that the federal authorites 
had requested the co-operation of the state in meeting these conditions. 

But these facts are not, as the Constitution requires, expressed in 
the preamble. The facts constituting the emergency are express- 
ed in the briefs of counsel, instead of in the preamble of the act. 
Chapter 112 is therefore not an emergency act as defined by the Con- 
stitution. It did not take effect until after the petitioner’s indictment 
and conviction. Her detention is therefore not warranted, and the 
, entry must be: 

Exceptions sustained. 

Writ of habeas corpus to issue. 



Chapter 6 

LEGISLATIVE LANGUAGE, ITS ARRANGEMENT, AND 
THE MECHANICS OF DRAFTING 

SECTION 1. INTRODUCTORY 
CARMAN F. RANDOLPH, DELIBERATE LEGISLATION 

25 Eep.N.Y.3.B. 168, 172 (1902). 

The poison of bad law circulates through every vein of the body 
politic, and often they who suffer most are least cognizant of the 
cause. Naturally the most intelligent resentment comes from law- 
yers, for they best appreciate the connection between the cause and 
the effect; and our profession should prescribe the cure. Here is 
not merely the opportunity of the American Bar. Here is a duty 
imposed by the reproach cast upon us by the existing conditions. 
Few laws are drafted by laymen. Our ignorance, our carelessness, 
our obeisance to noxious influences are immediately responsible for 
most of the statutory texts condemned by our wisdom, our skill and 
our public spirit. 


NOTE 

See also ‘‘Beport of Special Oommittee on drafting of Statutes”, 39 Eep.A.B,A. 
637-641, 648-649 (1914), 


JAMES BRYCE, THE CONDITIONS AND METHODS OF 
LEGISLATION 

SI Rep.N.XS.B.A. 153, 162-163 (1908). 

. . . The quality of statute law may be considered in respect: 

First, of its Form; secondly, of its Substance. 

As respects Form, you, as lawyers, know that a statute ought to 
be clear, concise, consistent. Its meaning should be evident, should 
be expressed in the fewest possible words, should contain nothing 
in which one clause contradicts another or which is repugnant to 
any other provision of the statute law, except such provisions as it is 
expressly int;ended to repeal. 

To secure these merits two things are needed, viz.: That a bill as 
introduced should be skillfully drafted, and that pains should be 
taken to see that all amendments made are also properly drafted, and 
that the wording is carefully revised at the last stage and before 
the bill is enacted. Of these objects the former is in England pretty 
well secured by the modern practice of having all government bills — 
these being the most important and the large majority of those that 
pass — ^prepared by the official draftsman, called the Parliamentary 

786 EEAD&MAol>(>irAi.i»tr.O.B.LEG. 



Sac. 1 


Introductoey 


787 


Counsel to the Treasury. Nearly all our important bills, nearly all 
the controverted bills that pass are bills brought in by the govern- 
ment of the day. A private member has now hardly any chance 
of passing legislation. Therefore, you may take it that all important 
legislation is prepared, pushed through and passed by the govern- 
ment. The government has an official permanent drafting staff, 
consisting of two or three able and highly trained lawyers, whose 
business it is to put its bills in the best shape. If they are not always 
in the best shape, that is not the fault of the draftsman, because the 
best scientific shape is not necessarily the shape in which it is most 
easy to pass a bill through Parliament. A bill may be so prepared in 
point of form as to excite more or less opposition and sometimes it is 
just as well to take a little pains so to arrange the clauses as to give 
the least open front to hostile criticism, and also, to afford the few- 
est opportunities for taking divisions in committees. It is one of our 
rules of Parliament that every clause has to be separately put to 
vote in committee, therefore, the more clauses, the more divisions. 
Hence if you put a great deal into one clause subdividing it into sub- 
sections, and parts of subsections by numbers and letters, instead of let- 
ting each matter enacted have a clause to itself, you have fewer debates 
.on each clause and fewer divisions. That explains what you might 
otherwise thinly scientifically objectionable in the structure of recent 
acts. It is not possible in legislation, passed by a popular assembly, to 
attain that high standard of scientific perfection which could be ob- 
tained by an absolute potentate like a Roman Emperor, 

This question of Parliamentary drafting is really an important 
one. . . . 


THOMAS I. PARKINSON, LEGISLATIVE CONTRIBUTION TO 

PROGRESS 

12 A.B.A.Joiir. 98 (1928). 

. . . The translation of a legislative idea into an effective 

statute is not, to use the words of a Bar Association President, "a 
pastime for a summer afternoon.” John Stuart Mill, a legislator as 
well as an economist, says “there is hardly any kind of intellectual 
work which so much needs to be done ... by minds trained 
to the task through long and laborious study as the business of mak- 
ing laws,” and yet we, in this country, acting upon the premise that 
the legislator’s duty includes not only determination of questions of 
general policy but also the phraseology of the statute necessary to 
give effect to an approved policy, have been leaving the preparation 
of our statutes to men who, though representative of their com- 
munities, know nothing of the science of legislation. The result- 
ing difficulty with much of our legislation is expressed by an English 
Court’s criticism of the British workmen’s corppensation act “that 
the draftsman has apparently not worked out on paper in legislative 
language the scheme which he had in his head.” 
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American legislators have beiai slow to recognize their need of 
competent draftsmen. When Senator Root proposed a legislative 
draftsman for Congress he was told by leading Senators on the floor 
of the Senate that they did not propose to turn over to a “schoolmaster” 
the responsibility for law-making which their constituents had vested 
in them. It is to the credit of Claude Kitchin, Democratic leader of 
the House during the Wilson Administration, that he recognized the 
need and persuaded Congress to provide oflicial draftsmen who are 
contributing so much of improvement in the form and phraseology 
of the Federal statutes. The leaders in Congress of both parties now 
recognize the distinction between the policy-determining function of 
the representative and the legislative drafting function in the exercise 
of which the representative is entitled to have competent technical as- 
sistance. What Mr. Kitchin then established exists today in the hands 
of men who, in my opinion, are the most competent draftsmen em- 
ployed by any parliamentary body in an English-speaking country. I 
thinlc it is little known, even among the lawyers of the country, that 
the draftsmen now serving the House and the Senate in Washington 
are doing as splendid, as accurate and as fine drafting service as any- 
where in the world is being given to a legislative body. 

The legislative draftsman constantly finds his path beset with tan- 
talizing difficulties some of which are inherent in the English language. 
One legislature, determining to deal vigorously with accidents at rail- 
road grade crossings, provided that when two trains approach a grade 
crossing from different directions they should both come to a full stop 
and that neither should start up again until the other had fully 
crossed. That makes up in effectiveness what it lacks in practicability. 

Governor Hodges cites a Kansas hotel act which requires that “all 
carpets and equipment used in offices and sleep-rooms including walls 
and ceilings must be well plastered.” 

There is still on the Federal statute books a provision “that no 
sponges . . . shall be landed at any port in the United States of 

a smaller size than four inches in diameter.” How many of our ports 
could qualify for the reception of imported sponges? 

“A legislative commission engag^ in drafting a workmen’s com- 
pensation act after providing compensation for the widow of a killed 
workman defined the term widow as "only those who are living with 
the decedent at the time of his death.” In order to avoid the possibili- 
ty of a plurality of claims the commission in a later draft presented 
the following definition: “The term ‘widow’ shall include only a widow 
living with the decedent at the time of his death.” What the com- 
mission was evidently trying to say was “the decedent’s wife living 
with him at the time of his death.” 

In emphasizing the defects of our legislative enactments we must 
not be unmindful of the fact that similar and equally serious flaws are 
frequently present in other legal documents which are not prepared 
by our legislatures. The best of our lawyers have not been able to 
overcome the difficulties of form and phraseology which account for 



Skc. 1 


Introductory 


7S9 


so many of the failures of our legislators. The Marine insurance con- 
ti'act was not drawn by legislators and while it has the merit of brevity 
it would hardly be selected as a model of concise and definite leg^ 
phraseology. The standard fire insurance contract can boast of no 
superiority in form and phraseology when compared with the aver- 
age workmen’s compensation act. . 

The defects of our statutes merit the criticism and derision which 
are daily heaped upon them, I am not attempting to divert this criti- 
cism to contracts and other legal documents fonnulated by counsel 
for private interests, but I am endeavoring to emphasize the import- 
ance of detail and precision in all legal documents including statutes. 
Wise and effective legislation is dependent upon attention to detail. It 
requires power in the legislator to analyze the problems which con- 
front him; wisdom in selecting fimm available alternatives, and skill 
in the use of language. 


FELIX FRANKFURTER, SOME REFLECfTIONS ON THE READ- 
ING OF STATUTES 

47 Coluni.L.Rev. 527, 645-546 (1947). 

The quality of legislative organization and procedure is inevitably 
reflected in the quality of legislative draftsmanship. Representative 
Monroney told the House last July that “ninety-five percent of all tire 
legislation that becomes law passes the Congress in the shape that it 
came from our committees. Therefore if our committee work is slop- 
py, if it is bad, if it is inadequate, our legislation in ninety-five percent 
of the cases will be bad and inadequate as well,” And Representa- 
tive Lane added that “ . . .in the second session of the 78th Con- 

gress 953 bills and resolutions were passed, of which only 86 were sub- 
ject to any real discussion.” But what courts do with legislation 
may in turn deeply affect what Congress will do in the future. Em- 
erson says somewhere that mankind is as lazy as it dares to be. Loose 
judicial reading makes for loose legislative writing. It encourages the 
practise illustrated in a recent cartoon in which a senator tells his col- 
leagues “I admit this new bill is too complicated to understand. We’ll 
just have to pass it to find out what it means.” A modem Pascal 
might be tempted at times to say of legislation what Pascal said of 
students of theology when he charged them with “a looseness of 
thought and language that would pass nowhere else in making what 
are professedly very fine distinctions.” And it is conceivable that he 
might go on and speak, as did Pascal, of the “insincerity with which 
terms are carefully chosen to cover opposite meanings.” 

But there are more fundamental objections to loose judicial reading. 
In a democracy the legislative impulse and its expression should come 


44 92 Cong.Rec. 10040 (1946). 

45 92 Ooug.Kec. 10054 (1946). 

46 Pater, Essay on Pascal in Miscellaneous Studies 48, 51 (1805). 
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Xrom those popularly chosen to legislate, and equipped to devise policy, 
as courts are not. The pressure on legislatures to discharge their re- 
sponsibility with care, understanding and imagination should be stiff- 
ened, not relaxed. Above all, they must not be encouraged in irre- 
sponsible or undisciplined use of language. In the keeping of legis- 
latures perhaps more than any other group is the well-being of their 
fellow-men. Their responsibility is discharged ultimately by words. 
They are under a special duty therefore to observe that “Exactness in 
the use of words is the basis of all serious thinking. You will get no- 
where without it. Words are clumsy tools, and it is very easy to cut 
one’s fingers with them, and they need the closest attention in hand- 
ling; but they are the only tools we have, and imagination itself can- 
not work without them. You must master the use of them, or you 
will wander forever guessing at the mercy of mere impulse and un- 
recognized assumptions and arbitrary associations, carried away with 
every wind of doctrine,’’ 

Perfection of draftsmanship is as unattainable as demonstrable cor- 
rectness of judicial reading of legislation. Fit legislation and fair ad- 
judication are attainable. . 


SIR W. D. EVANS, INTRODUCTION TO COLLECTION 
OF STATUTES 

8rd efl., London: 1829, p. xxx. 

Another evil may be noticed, that is rather formidable in the dis- 
tance, than influencing, at present, to any great extent; namely, the 
notion of introducing a technical Nomenclature throughout the whole 
extent of our Judicial system. Not to mention, that in spite of the 
multiplicity of set forms of expression, applying to particular cases, 
that might be promulgated, yet upon account of the still greater varie- 
ty of possible circumstances, it would constantly occur, among aU 
those forms there would not be found one exactly parallel to the case 
under consideration, and that, therefore, it is a vain attempt to intro- 
duce accuracy into a subject that does not admit of it: The only cases 
in which a Nomenclature can, with any safety, be fixed, are those 
proceedings, (pleadings for example) in which lawyers are unavoid- 
ably employed, and where time is not essentially an object. Here 
without any impropriety, and frequently with great advantage, there 
are a number of phrases, to which the Courts armex an artificial mean- 
ing, and which they will interpret in that serlse only. No inconveni- 
ence arises from this, since these matters are conducted by men 
trained up in the science of which these forms are a part. But to in- 
troduce a technical Nomenclature throughout the whole extent of the 
Judicial system, would not merely throw the most ordinary affairs of 
.life into the hands of lawyers; it would introduce endless misery, by 
taking from those who either had not the means, or the opportunity 


47 Allen, Essay on Jeremy Benthain In The Social and Political Ideas o( the 
Eerolutlonary Bra 181, 190 (Hearnshaw ed. 1931). 
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of employing professional men, the power of acting. The notion, in- 
deed, has been partially carried into effect. In some instances, set 
forms of expression have certain ideas, in exclusion of all others, an- 
nexed to them, as in the Law of Devises; a practice that has been de- 
plored by Judges as enlightened as those who introduced it. In its 
origin, perhaps, it sprung from that rage for simplicity, which, by 
making every thing bend to a single principle, and that alone govern a 
system, has introduced so much confusion into science. 


FRANCIS M. BURDICK, CAN A STATUTE BE WELL 
WRITTEN IN ENGLISH 

6 Rep.N.Y.S.B.A. 130, 133-134 (1882). 

Is not the true reason why our statutes are so badly written found 
in the defective education of our Bar, in legal and legislative expres- 
sion? There can be no doubt that our statutes are, in the main, 
“framed by lawyers, are, in the long run, the fruit of whatever ca- 
pacity for orderly disposition and whatever power of comprehensive ex- 
pression are to be found among the Bar.” Until recently, the genius 
of English and American lawyers has been almost wholly directed to 
the development of case law. In this field they are unrivaled. But 
they have done little in the cultivation of an accurate and comprehens- 
ive terminology for legal and legislative use. Indeed, in some instanc- 
es, those who have attempted to codify our laws have increased their 
uncertainty by insisting upon using words in their popular sense. If 
law is a science, however, it must have its scientific phraseology. 
Words must be used by the lawyer and legislator with scientific pre- 
cision and definiteness, if the prolixity and liability to misapprehen- 
sion which now characterize our statutes and forensic discussions are 
to be avoided. 

Such has not been the habit of the English-speaking lawyer or law- 
giver; hence the poverty of our legal vocabulary. To demand of legis- 
lators well-written statutes, while the proper materials for their con- 
struction are wanting, is to impose a more difficult task than was put 
on ancient Israel — of making bricks without straw. 

If the cause of the defectiveness of our statutes has been correctly 
pointed out, it follows that the only efficient remedy is found in mak- 
ing legal terminology a distinct department of legal education. In sup- 
port of this position, we have the high authority of Sir Henry Maine. 
He says: “The difficulty of drafting statutes, and the confusion caused 
by amending them, are infinitely greater than they need be, and in- 
finitely greater than they would be, if English practitioners were sub- 
jected to any system of legal education, in which proper attention was 
paid to the dialect of legislation and law. This branch of study may 
be described, though the comparison cannot, from the nature of the 
case, be taken strictly, as having for its object to bring all language, 
for legal purposes, to the condition of algebraic symbols, and there- 
fore to produce uniformity of method in its employment and identity 
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of inference in its interpretation. In practice, of course, nothing more 
than an approximation to these results could be obtained; but it is 
likely that a general educational machinery would add materially to 
the extent and importance of that portion of legislative phraseology 
which is common stock.” 


OGDEN AND RICHARDS, TtlE MEANING OF MEANING 
(1036) Harcourt, Brace & Co., 11. 

b. Symbols 

There is no doubt an Art in saying something when there is noth- 
ing to be said, but it is equally certain that there is an Art no less im- 
portant of saying clearly what one wishes to say when there is an 
abundance of material; and conversation will seldom attain even the 
level of an intellectual pastime if adequate methods of Interpretation 
are not also available. Some knowledge of symbols, of words and their 
ways, is therefore a direct advantage both in general discussion and in 
scientific enquiry. 

Symbolism is the study of the part played in human affairs by lan- 
guage and symbols of all kinds, and especially of their influence on 
Thought. It singles out for special inquiry the ways in which symbols 
help us and hinder us in reflecting on things. Symbols direct and or- 
ganise, record and communicate. In stating what they direct and or- 
ganise, record and communicate we have to distinguish as always be- 
tween Thoughts and Things. . . . 

This may be simply illustrated by a diagram, in which the three fac- 
tors involved whenever any statement is made, or understood, are 
placed at the corners of the triangle, the relations which hold between 
them being represented by the sides. 

Thought or Reference 


Correct 
Symbolises 
(A causal relation.) 



Adequate 
Refers to 
(Other causal 
relations.) 


Symbol Referent 

Stands foi- 

(An imputed relation.) 
True 


The point just made can be restated by saying that in this respect the 
base of the triangle is quite different in composition from either of the 
other sides. Between a thought and a symbol causal relations hold- 
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When we speak, the symbolism we employ is caused partly by the 
reference we are making and partly by social and psychological fac- 
tors — the purpose for which we are making the reference, the proposed 
effect of our symbols on other persons, and our own attitude. When 
we hear what is said, the symbols both cause us to perform an act of 
reference and to assume an attitude which will, according to circum- 
stances, be more or less similar to the act and the attitude of the speak- 
er. . . . Between the symbol and the referent there is no rela- 

tion other than the indirect one, which consists in its being used by 
someone to stand for a referent. Symbol and Referent, that is to say, 
ai’e not connected directly (and when, for grammatical reasons, we 
imply such a relation, it will merely be an imputed, as opposed to a 
real, relation) but only indirectly roimd the two sides of the triangle. 


ZECHARIAH CHAFEE, JR., THE DISORDERLY CONDUCT 

OF WORDS 

41 Colum.L.Kev. 381. 382-3S4 (1941).* 

Words are the principal tools of lawyers and judges, whether we 
like it or not. They are to us what the scalpel and insulin are to the 
doctor, or a theodolite and sliderule to the civil engineer. So we need 
to know more about their imperfections. Several books have ap- 
peared recently about a new science of language called Semantics. 
Best known in the United States are Tlve Meaning of Meaning (fourth 
edition, 1936) , a technical and difficult work by C. K. Ogden and I. A. 
Richards, and The Tyranny of Words (1938) , a popular discussion by 
Stuart Chase. I have gone to these for help, to see whether they sup- 
plement the efforts of judges and lawbooks to solve problems of legal 
interpretation. 

I 

The first lesson I have learned is, that language is not used solely 
for the communication of thought. That purpose is uppermost in our 
minds when we write opinions or briefs or law review articles, and 
hence we lawyers easily forget that words are frequently employed 
with quite a different object — ^to make somebody do something. Og- 
den and Richards stress this emotive function of language as distin- 
guished from its communicative function; and illustrate this by print- 
ing Malinowski’s observations on the speech of children and savages. 
They do not employ language, he says, as a condensed piece of reflec- 
tion and a record of fact or thought, as does the author of a book or 
inscription. With them, language functions as a link in concerted 
human activity, as a piece of human behavior. It is a mode of action 
and not an instrument of reflection. For example, among primitive 
people: 

“A word, signifying an important utensil, is used in action, not to 
comment on its nature or reflect on its properties, but to make (the 


[Footnotes are omitted. Ed.] 
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utensil) appear, be handed over to the speaker, or to direct another 
man to its proper use.” 

It takes only a little thought for us to realize that among civilized 
adults language is largely employed fen: the same emotive purpose. 
One instance will suffice — the young wife who complained, "When I 
ask Charles if he loves me, he acts as if I were asldng for information.” 

However, our major concern as lawyers is with the communicative 
function of language, to which my remaining observations will be de- 
voted. My next main point is that TJw Meaning of Meaning gives us 
much help in understanding the true relation between a word and the 
object for which the word stands. (I use “object” loosely to embrace 
persons and abstract ideas as well as tangible things; the semanticists 
use instead the technical word "referent”). 

To start with, the word is not the same as what it points to. Ob- 
vious as this statement may seem, the contrary belief is constantly 
cropping up; that words have existence and power, that they are 
equivalent to the things and persons they denote, or nearly so. It is 
something like the relation assumed by primitive or superstitious 
minds between the god and the image. A Harvard professor fell into 
conversation with a peasant in the Campagna, who asserted defiantly 
that there was no God. "I suppose you don’t believe in the Devil eith- 
er.” Quick as a flash the peasant crossed himself eind looked behind 
him with terror. 

Although this identification of the word with the object is avoided 
by more sophisticated minds, they often slip just one peg down into 
the deeply-rooted notion that the word inevitably and unalterably be- 
longs to a particular thing or person. A name is like a label chained 
around the object by God’s order, which nobody must presume to de- 
tach. "And whatsoever Adam called every living creature, that was 
the name thereof.” . 

Lawyers and judges are highly susceptible to this notion of an in- 
dissoluble link between the word and the thing. A sense of the inher- 
ent potency of words is natural with us. Words are the effective force 
in the legal world. In statutes, they result in heavy fines, long im- 
prisonment or even death. In contracts, deeds, or wills, they transfer 
large amounts of property. Hence the persistent feeling in our pro- 
fession that the right words must be used. You must in the old days 
say "A and his heirs” to give a fee, not “A and his descendants” or "A 
and his successors.” . 

The need for analysis of this word “meaning” is obvious. Ogden 
and Richards constantly insist that words are only symbols of ob- 
jects. These symbols do not arise from the nature of the objects, but 
are created by human beings for purposes of convenience, just like 
buoys and traffic-signals. So far there is nothing new. Wigmore, for 
example, has an admirable presentation of the symbolic quality of 
words. But now comes a big contribution from Ogden and Richards. 
The relation of the word to the object is only indirect. Between these 
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two factors, a third factor always intervenes, the thought of some per- 
son. Thus the object causes a thought in the mind of a speaker or 
writer, and he uses a word to express his thought. In listening or 
reading, the process is reversed. The word brings about a thought 
which refers to the object. The authors diagram their theory by a 
triangle. The word and the object are at the two base angles; the 
thought is at the apex. We never go directly across the base of the 
triangle, from word to object or vioe versa, but always travel the long 
way around through somebody’s thought at the top of the triangle. 
Of course, we telescope this process in popular parlance by saying 
that the word stands for the object, but in carefui analysis we must 
always remember the whole series: object to thought to word, or 
word to thought to object. 

The value of this analysis to law can be realized only after a full 
consideration of Ogden and Richard’s book. I shall speak of only one 
application, to the problems of Mistake. Since the relation between 
the word and the object involves two steps, two different kinds of mis- 
takes may occur. First, the thought may not adequately represent 
the object, as when parties buy and sell a racehorse which is in fact 
dead. This type of mistake I call Error. Second, the word may not 
correctly express the thought. For example, a deed describes the 
“east” half of Blackacre when the parties intended the west half to be 
conveyed. This I call a Mistake of Expression. This distinction is 
important, because the usual remedy for Error is to call the bargain 
off (rescission), and for Mistake of Expression is to remould the 
writing to the actual intention (reformation). 

Another big contribution of Ogden and Richards is their demon- 
stration that this word “meaning,” which we lawyers and judges use 
so blithely as if it were a clear path out of our tangles, is really a 
network of paths in which we are likely to get worse lost than ever. 
The authors list sixteen different main definitions of “meaning” and 
nine sub-variations, all derived from reputable sources, I mention 
only a few of these, as apt to occur in law; the other words annexed 
to a word in the dictionary; what the user of the word intends to be 
understood from it by the listener or reader (intention of the testator, 
etc.) ; that to which the user of the word actually refers; that to 
which the user of the word ought to be referring (this is common 
usage, the view held by Mr, Justice Holmes, who insists on “the ordi- 
nary meaning of the language in the mouth of a normal spealmr situat- 
ed as the party using the language was situated”) ; that to which the 
interpreter of a word refers; that to which the interpreter believes 
himself to be referring; that to which the interpreter of a word be- 
lieves the user to be referring. 

When a lawyer or judge speaks of “the meaning of the word used,” 
he needs to know clearly which of these numerous definitions is ap- 
plicable. Sometimes a case on the interpretation of a will or contract 
or statute shows the judge employing “meaning” in three or four dif- 
ferent senses and sliding unconsciously from one sense to another in a 
single sentence of his opinion- 
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I have spoken of two lessons for law to be gained from the writers on 
Semantics — first, the varied functions of language; second, the an- 
alysis of the relation between the word and the object. We now come 
to a third lesson, that words are very imperfect means of communica- 
tion. A word doesn’t stay put. It wabbles and slides around. This is 
illustrated by the migrations of “meaning,” just discussed. Hundreds 
of examples arise in daily life. We pay dues to a golf-club and use a 
golf-club to hit a ball. Then we invite our fair partner to a ball at the 
clubhouse. 

When the objects for which a single word stands are thus widely 
separated, no harm results except an occasional excruciating pun, 
from which even the law is not free. A Massachusetts doctor charged 
with procuring an abortion argued to the Supreme Judicial Court of 
Massachusetts that he was protected by the Statute of Frauds — no one 
should be held for the debt, default or “miscarriage of another” unless 
evidenced by some memorandum in writing. 

However, when the same word signifies two ideas which are close 
to each other or overlap, confusion and obscurity are probable. The 
writer may fall into the terrible crime called the utraquistic subter- 
fuge, of using the word in both its senses during the same discussion. 
This is said to be a frequent crime among philosophers. For example, 
“knowledge” may be used for both the content of what is known and 
the process of knowing. Such an error occasionally creeps into judi- 
cial opinions. For example, a case involves a serious misstatement of 
fact, but it is not clear that the speaker knew of the falsehood or in- 
tended to deceive. The judge begins by calling innocent misrepre- 
sentation “constructive fraud.” After a while “constructive” drops 
out. Later on he cites a number of cases of intentional misrepresen- 
tations which stress the wickedness of “fraud.” “Fraud” is an emotive 
as well as a communicative word, imd the judge begins to warm up. 
Before long the speaker’s knowledge of the falsehood is treated as ir- 
relevant, and the judge concludes that an innocent misstatement 
should be heavily penalized because “fraud” is a vicious quality. 

If words were perfect instruments of communication, such diffi- 
culties could be avoided. Ogden and Richards lay down as the first 
requirement of a satisfactory system of symbols, “One symbol stands 
for one and only one referent.” (“Referent,” as already stated, is 
their word for my “object,” — ^what one’s thought refers to.) Unfor- 
tunately, this requirement can only rarely be fulfilled. In mathe- 
matics, we have a specially devised system of symbols of such a 
character; pi always means the same thing. ’The natural sciences ap- 
proximate this ideal. Our colonial ancestors used “robin” for an 
English relative of the sparrow and an American relative of the 
thrush, but an ornithologist calls each bird by a different Latin name. 
But it would be impossible to impose such precision on ordinary lan- 
guage, for it would go to pieces in the wear and tear of everyday 
intercourse. “Thus it constantly happens that one word has to 
serve functions for which a hundred would not be too many.” Some 
attempts to introduce a specially devised symbolism into iaw have- 
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not been successful, as we shall see later. For the most part we must 
be content to let the words remain imperfect symbols. 

It is some consolation to realize that other kinds of symbols often 
possess the same difficulty. Stuart Chase would have us go back to 
gestures as far more accurate than words, but has he never been pei’- 
plexed by the ambiguity of the aim motions of a traffic policeman? 
A red light symbolizes the rear of an automobile, a pile of dirt, a rail- 
way crossing, a fire alarm box, the port side of a steamer, and (on a 
lighthouse) the presence of rocks and shoals. Probably nobody has 
ever confused the port light of a boat with a moving automobile, but a 
lowered railway gate has been mistaken for such an automobile with 
disastrous consequences. Ordinarily we are able to attach the proper 
significance to the red light because of the environment, just as a word 
which is in itself ambiguous can often be understood in the light of the 
context and surrounding circumstances. But this is not always pos- 
sible. 

We find abundant examples in law of the trouble caused by a word 
which is capable of standing for two or more different objects, like 
"remarries” in the divorce settlement. Are canary birds subject to a 
tariff on "live animals”? A life insurance policy makes the company 
not liable for death while "participating in aeronautics”; does the 
phrase apply when the insured is killed while a passenger in a commer- 
cial plane which crashes? This quality of words was described by Mr. 
Justice Holmes in the first Stock Dividend case, where he made it 
plain that "income” in a revenue act did not necessarily mean exactly 
the same as “income” in the Sixteenth Amendment: 

"A word is not a crystal, transparent and unchanged, it is the sliin. 
of a living thought and may vary greatly in color and content accord- 
ing to the circumstances and the time in which it is used. . . .” 

A fourth and final lesson is taken from a Polish exile, Korzybski, 
This I call the hierarchical nature of words. All words are symbols, 
but some of them are much nearer than others to the five senses. 
Thus, at the bottom level we have "John Marshall,” "Ford sedan No. 
1,207,643” and "26 Broadway.” On a higher level come generalized 
words for persons and things, like “judge,” "automobile,” "office-build- 
ing.” Above these are "men,” “chattels,” “real estate.” StUl higher 
come abstractions like “mankind" and “property." Some writers, 
especially Stuart Chase, stress the dangers that we run as we get up 
on the heights. The more abstract the word, the greater the risk 
that any proposition in which it is used will not be true of all the 
persons and things within the class denoted by the word, and the more 
liable we are to forget that at bottom we are talking about persons 
and things. An ardent advocate of female rights will assert that 
“Women are oppressed by men” regardless of several hen-pecked hus- 
bands she knows. With this inexactness of abstractions goes another 
danger, their emotional quality. Men are stirred to frenzy by words 
like “democracy,” “un-American,” “New Deal” without taking the 
trouble to specify to themselves the individual persons and practices 
which they purport to admire or hate. 
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Similar dangers exist in the legal use of abstractions. “Property” 
is a striking example. It includes a great range of things from my 
home to my interest in a free access to prospective customers and 
employees. Suppose that an official, acting under a statute, is com- 
pelling me to bargain with a union or alter my management of a 
holding company in which I have majority control. Because he is re- 
stricting my “property,” I begin to feel and talk as indignantly as if I 
were turned out of my home or forbidden to cruise in my own sloop. 
Mr. Justice Holmes, who has given as much thought to the meaning 
of woi’ds as any American judge, recognized this danger in Truax v. 
Corrigan. 

“Delusive exactness is a source of fallacy throughout the law. By 
calling a business ‘property’ you make it seem like land, and lead up 
to the conclusion that a statute cannot substantially cut down the ad- 
vantages of ownership existing before the statute was passed.” . . . 

However, it is one thing to say that abstractions must be used 
cautiously, and quite another to urge, that, unless they can be verified 
by the methods of the natural sciences, they must not be used at all. 
The higher ranges of the hierarchy of words are indeed dangerous, 
but so are high buildings and high voltages. Modern life would be 
hampered without these; and every department of intellectual activity 
including law would be slowed down almost to a standstill if we did not 
employ shorthand expressions to denote great masses of related facts. 


SECTION 2. SOME PROBLEMS OF LANGUAGE AS JUDI- 
CIALLY DETERMINED 

INTRODUCTORY NOTE 

Professor Conard is undoubtedly correct in what he says about the 
undesirability of writing laws primarily for the eye of the literal- 
minded judge (infra, p. 914). Anyone who relies confidently upon so- 
called judicial canons of interpretation as a guide to effective drafts- 
manship deludes himself. However there are valuable lessons about 
the expression and arrangement of language and the necessity for 
careful legal research to be leeimed from the methods of literal con- 
textual interpretation, and further, since canons are always available 
as “aids in discovering the intention of the legislature”, the draftsman 
should know and take account of those most commonly invoked. The 
material in this section should be examined with this in mind. In 
Chapter 7, Section 2, infra, it will be reviewed in its setting within the 
interpretive processes (infra, pp. 1072-1078) . 

A state supreme court has recently reaffirmed that “All relevant 
rules for the interpretation of statutes are brought to bear in resolv- 
ing doubtful meaning. We indulge the presumption that the Legis- 
lature acted with the knowledge that these traditional methods would 
be used to determine its will and intention.” ^ 


lAUantic Coast Line R. Co. T. Commonwealth, 302 Ky. 38, 103 S.W.2d 740 (1946). 
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ERNST FREUND, THE USE OF INDEFINITE TERMS 
IN STATUTES 

SO Yale L.J. 437 (1921). 

It is possible to distinguish roughly three grades of certainty in the 
language of statutes of general operation: precisely measured terms, 
abstractions of common certainty, and terms involving an appeal to 
judgment or a question of degree. The great majority of statutes op- 
erate with the middle grade of certainty. The language of the law al- 
ways aims at precision, while the language of politics favors vagueness 
and ambiguity, for the former is chosen with a view to the ultimate 
arbitrament of a court of justice, the latter with a view to immediate 
effect upon sentiment or opinion. Some of the most general clauses 
of American constitutions are phrased politically rather than legally, 
but they are more legal in form than the Declaration of Independence; 
and the more recent American constitutions are written almost like 
statutes. 

Abstractions of common certainty may be furnished by words of 
popular usage, by technical terms, or by circumscribing definitions. 
No general rule can be laid down as to which of these serves statutory 
purposes best, although a good deal might be said about the illusory 
certainty of some technical terms, and of cumulations and qualifica- 
tions sanctioned by traditional practice. Every common abstraction 
has its “marginal” ambiguity, which mere elaboration of definition 
cannot altogether remove. 

The closest approach to certainty is found in precise measurement, 
where that form of expression is available. Matters of quantity and 
quality can often be dealt with in this manner. The law may speak 
of intoxicating liquors, or it may fix upon a percentage of alcohol. In 
the history of liquor legislation the more generic term has not been 
found altogether inadequate, while the superiority of the precise defi- 
nition has to be paid for by the inconvenience of a more elaborate tech- 
nical apparatus of administration and proof. 

From the past and present practice of legislation we can learn a 
great deal as to the relative advantage of precisely measured terms 
and common abstractions, and the ways of handling either; but the 
considerations applicable vary too much from case to case to be sum- 
marized in comprehensive fashion. 

It is otherwise with regard to the third class of terms, those repre- 
senting the lowest grade of certainty, which may be characterized, if 
we think of them favorably, as flexible, if we think of them unfavor- 
ably, as indefinite. They involve either an appeal to judgment, or a 
question of degree. The former category is represented by such terms 
as reasonable, proper, sufficient, suitable, necessary; where they are 
used, flexibility is a deliberate object of legislative policy. The latter 
category is represented by such terms as nuisance, coercion, undue in- 
fluence, immorality, depravity, reputability, sedition, unprofessional 
conduct, unfairness, unsightliness, restraint of trade; their choice is not 
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so much matter of policy, as of inability to deal with a problem. Some 
of these latter terms have the sanction of common-law recognition, 
while others represent new standards of which the common law did 
not take cognizance. They fail to differentiate adequately either the 
province of morals or of social restraint from the province of law, or 
the province of the unlawful from that of the legitimate and even 
valuable. Both categories, considered from the point of view of jus- 
tice, fail to give certain and equal operation, but on the other hand 
are more adaptable to varying circumstances than fixed terms. From 
the legislative point of view, facility of formulation counts in their fa- 
vor. From the point of view of official administration and individual 
application, flexibility or indefiniteness has the double aspect of liberty 
and peril. Liberty means not only a desirable latitude of action, but 
also the temptation to take the benefit of the doubt; the peril lies in 
the risk of error and misjudgment and its attendant consequences. 

It follows that in deciding upon the admissibility of flexible or in- 
definite terms, regard must be had to the circumstances under which, 
the persons by whom, and the sense of responsibility with which, the 
law will be applied, and to the consequences which an error will entail. 
Is there any risk of loss and on whom will it fall? Will it be the risk 
of a penalty? of unsettling title, securities, status rights, or public rev- 
enues? a risk of damages? a liability to equitable or administrative 
order or injunction? the risk that favorable official action will be 
denied? the risk that a regulation or order will tuim out to be In- 
valid? or will the risk be merely the disappointment of an expecta- 
tion? . . . 

NOTE 

See also Algler, “Legislation In Vague and General Terms", 21 Mlcb.LRev. 831 
1,1023) ; Nutting, “Definitive Standards in Eederal Obscenity Legislation", 23 Iowa 
L.Rev. 24 (1037). 


A. The Meaning of Words 
,(i) Determined by Subject Matter 
NIX V. HEDDEN 

Supreme Court of tbe United States, 1893. 

149 U.S. 304, 13 S.Ct. 881, 37 L.Bd. 745. 

Mr. Justice Gray delivered the opinion of the court. 

The single question in this case is whether tomatoes, considered as 
provisions, are to be classed as “vegetables” or as “fruit,” within the 
meaning of the tariff act of 1883. 

' There being no evidence that the words “fruit” and “vegetables” 
have acquired any special meaning in trade or commerce, they must 
receive their ordinary meaning. Of that meaning the court is bound 
to talce judicial notice, as it does in regard to aU words in our own 
tongue; and upon such a question dictionaries are admitted, not as 
evidence, but only as aids to the memory and understanding of the 
court. Brown v. Piper, 91 U.S. 37, 42; Jones v. U. S., 137 U.S. 202, 



Problems of Language 


Sec. 2 


SOI 


216, 11 S.Ct. 80; Nelson v. Cushing, 2 Cush. 519, 532, 533; Page v. 
Fawcet, 1 Leon. 242; TaylEv. (8tli Ed.) §§ 16, 21. 

Botanically speaking, tomatoes cire the fruit of a vine, just as are 
cucumbers, squashes, beans, and peas. But in the common language 
of the people, whether sellers or consumers of provisions, all these are 
vegetables which are grown in kitchen gardens, and which, whether 
eaten cooked or raw, are, like potatoes, carrots, parsnips, turnips, 
beets, cauliflower, cabbage, celery, and lettuce, usually seiwed at din- 
ner in, with, or after the soup, fish, or meats which constitute the prin- 
cipal part of the repast, and not, like fruits generally, as dessert. 

The attempt to class tomatoes as fruit is not unlike a recent at- 
tempt to class beans as seeds, of which Mr. Justice Bradley, speaking 
for this court, said; “We do not see why they should be classified as 
seeds, any more than walnuts should be so classified. Both are seeds 
in the language of botany or natural history, but not in commerce nor 
in common parlance. On the other hand in speaking generally of pro- 
visions, beans may well be included under the term ‘vegetables.’ As 
an article of food on our tables, whether baked or boiled, or forming 
the basis of soup, they are used as a vegetable, as well when ripe as 
when green. This is the principal use to which they are put. Beyond 
the common Imowledge which we have on this sub.’;';ct, very little evi- 
dence is necessary, or can be produced.” Robertson v. Salomon, 130 
U.S. 412, 414, 9 S.Ct. 559. 

Judgment affirmed. 


KATZMAN V. COMMONWEALTH 

Court of Appeals of Kentucky, IQIO. 

140 Ky. 124, 130 S.W. 090, 30 L.R.A.,N.S., 519, 140 Am.St.Bep. 359. 

Carroll, J. The information filed by the commonwealth against 
the appellant, who is a druggist, charged that he unlawfully sold at 
retail, not on a physician’s prescription, to Will Frazier a certain quan- 
tity of poison, to wit, opium, without satisfying himself that such poi- 
son was to be used for legitimate purposes, and with the knowledge 
that it was intended for smoking purposes or for habitual use. It was 
returned under section 2630 of the Kentucky Statutes (Russell’s St. 
§ 5057), reading in part: “No person shall sell at retail any poisons 
except as herein provided, without affixing to the bottle, box, vessel 
or package containing same, a label printed or plainly written, contain- 
ing tire name of the article, the word ‘poison’ and the name and place 
of business of the seller, with the common name of two or more read- 
ily accessible antidotes; nor shall he deliver poison to any person 
without satisfying himself that such poison is to be used for legitimate 
purposes. A poison, in the meaning of this act, shall be any drug, 
.chemical, or preparation which, according to standard works of medi- 
cine or materia medica, is liable to be destructive to adult human life, 
in quantities of sixty grains or less. It shall be the further duty of 
any one selling or dispensing poisons, which are known to be destruc- 

Rbad & MacDonald Tr.C n t-tto _ki 
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tive to adult human life in quantities of five grains or less, before de- 
livering them, to enter in a book kept for that purpose the name of 
the seller, the name and residence of the buyer, the name of the arti- 
cle, the quantity sold or disposed of, and the purpose for which it is 
said to be intended. . . . The provisions of this section shall not 

nppiy to the dispensing of poisons in not unusual quantities, or doses, 
on physicians’ prescriptions, nor to the sale to agriculturists or horti- 
culturists of such articles as are commonly used by them as insecti- 
cides. . . 

It is agreed that the appellant is a retail druggist; that he sold the 
opium charged in the information to the purchaser for the purpose 
of allowing the purchaser to smoke the same; that he knew before 
making the sale that the purchaser was addicted to the use of opium; 
that it was not sold on a physician’s prescription; that it is a poison, 
destructive to adult human life in quantities of five grains or less. It 
is further agreed that there was affixed to the bottle or package con- 
taining the opium a printed label, giving the name of the article, the 
word "poison,” and the name and place of the seller, with the common 
name of two readily accessible antidotes, and that, before delivering 
the poison, appellant entered in a book kept for that purpose as re- 
quired by the statute the name of the seller, the name and residence 
of the buyer, the name of the article, the quantity sold, and the pur- 
pose for which it was said to be intended. It will thus be observed 
that the offending charge against the appellant consisted in selling 
the drug by retail without a prescription to a person addicted to the 
use of it; and, this being so, the sale was not made for a legitimate 
purpose. The law and facts were submitted to the court without the 
intervention of a jury, and the appellant was found guilty of violating 
the statute. 

A reversal is asked upon the ground that the statute is invalid upon 
the ground of uncertainty because it does not define with sufficient 
precision the words "retail” and “legitimate purposes,” . . . 

On the trial of this case a number of physicians were introduced for 
the commonwealth for the purpose of showing that the sale of opium 
for smoking purposes or to an habitual user of the drug was not a sale 
for legitimate purposes. These physicians graphically described the 
ruinous effects of opium, physically, mentally, and morally, when used 
habitually in any manner, and declared in emphatic terms the habit to 
be the most degrading and destructive that any person can acquire. 
Their testimony was objected to, but we think that in a prosecution 
under the statute, if the accused should make the defense that the sale 
of opium to a person for smoking purposes or who was an habitual 
user of the drug was legitimate, it would be competent to introduce 
as witnesses upon this point physicians or druggists to give an opinion 
whether or not the sale under the described circumstances and condi- 
tions was for a legitimate purpose. The statute was intended to regu- 
late sales by druggists, and, when it is sought to apply the words “le- 
gitimate purposes” to a sale of drugs or poisons by druggists, they 
have a technical meaning that may not be clearly known or under- 

Reab & MaoDonald XJ.O.B.tiE&. 
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slood by courts or jurors, and so it is permissible to allow experts to 
give evidence as to what is regarded by qualified druggists and physi- 
cians legitimate purposes for which sales may be made so that the 
trial court and jury may be informed as to what is recognized as a le- 
gitimate purpose for which these drugs may be sold by those intrusted 
with their sale, and to whom, in a measure, is confined the knowledge 
as to what constitutes a sale for legitimate purposes. When words 
are used in a penal statute that have both a popular and a trade or 
technical meaning, and as used in the statute they have reference to 
a trade or profession, these words in construing the statute should be 
given their meaning as understood by the trade or profession to which 
they apply. . . . 

The question is further suggested that the construction of words 
and phrases in a statute is usually for the court. Generally this is 
true. But, if it is shown by evidence that words and phrases are sus- 
ceptible of two meanings, depending on the state of facts it is attempt- 
ed to apply them to, the court may instruct the jury in the words of 
the statute and leave them to find from the evidence whether it has 
been violated. To illustrate, if there should be difference of opinion 
on the part of witnesses as to whether or not the sale being inquired 
into was made for a legitimate purpose, the court should leave it to 
the jury to find the fact and make their verdict accordingly. 

. . . The judgment of the lower court is aflarmed. 


TOWN OF PLYMOUTH v. HEY 

Supreme Judicial Court of Massachusetts, 1934. 2S5 Mass. 357, 189 N.E. 100. 

Crosby, Justice. This suit is brought under the provisions of G.L. 
(Ter.Ed.) c. 117, §'§ 6-11, to compel the defendant to reimburse the 
plaintifi for the expense incurred for the support of Gladys M. Hey, 
an illegitimate daughter of Gladys L. Hey, deceased daughter of the 
defendant, and to require the defendant to provide for the future sup- 
port of the child, llie case was heard by a judge of the Superior 
Court who found and ruled that the bill should be dismissed with costs. 
He found that at the time of her death Gladys L. Hey retained a set- 
tlement in Plymouth; that she left no property and her illegitimate 
child, Gladys M. Hey, is without any means of support; that the de- 
fendant has sufficient ability to support the child; and that ?5 a week 
is a reasonable sum for her support. 

G.L. c. 117, § 6, as amended by St.l928, c. 155, § 15, provides: “The 
kindred of such poor persons, in the line or degree of father or grand- 
father, mother or grandmother, children or grandcliildren, by con-' 
sanguinity, living in the commonwealth, and of sufficient ability, shall 
be bound to support such poor persons in propoition to their respec- 
tive ability.” This statute is substantially the same as the original 
statute dealing with this subject, enacted in 1692 and re-enacted in 
1788 and 1793, and found in each subsequent revision of the laws, and 
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since at common law an illegitimate cliild was regarded as the child 
of no one, the defendant cannot be charged with liability. 

It is the contention of the plaintiff that the terms “kindred” ^d 
“consanguinity” mean relationship by ties of blood in the direct line 
from a common ancestor, and that the words according to their nat- 
ural import and accepted meaning refer to the children, grandchildren, 
parents and grandparents of paupers irrespective of any question of 
the legitimacy of the relationship. ... It was said in Wright 
V. Wright, 2 Mass. 109, 110: “In legal contemplation, a bastard is gen- 
erally considered as the relative of no one.” In construing Pub .St. c. 
125, § 4, as amended by St.l882, c. 132, it was said by Knowlton, J., 
in Sanford v. Marsh, 180 Mass, 210, 211, 62 N.E. 268: “By the com- 
mon law a bastard is nuUius fllius. He can be the heir of no one, nor 
have heirs, except of his own body. He has no ancestors from whom 
any inheritable blood can be derived. The common law on this subject 
is in force in Massachusetts, except as it has been changed by the 
statutes. The statutes which have been adopted here have all been 
construed strictly.” In Cooley v. Dewey, 4 Pick. 93, 94, 16 Am.Dec. 
326, it was said that “there seems to be no maxim of [the common] 
law less questionable, than that a bastard is filius nullius,” it being 
there held that the mother of an iUegithnate child does not inherit his 
estate. . . . 

Although most of the decided cases in this Commonwealth respect- 
ing an illegitimate child deal with questions of inheritance, they plainly 
show that “child” and “children” at common law have been inter- 
preted to mean only a legitimate child or children. It follows by the 
same reasoning that the term grandchild must be interpreted as mean- 
ing legitimate grandchild. . . . 

Neither in the original statute enacted in 1692 nor in any subsequent 
revisions or codifications of it does it appear that illegitimate children 
are included. Whenever somewhat analogous statutes have been con- 
sidered by this court, it has without exception been held that the 
words “child” and “children” refer only to legitimate children. The 
word “kindred” as used in G.L.(Ter.Ed.) c. 117, § 6, has no applica- 
tion to the present case. The statute which imposes a financial burden 
upon the persons therein named is to be construed strictly. It appears, , 
as pointed out by the trial judge, that the statutes from 1692 down to’ 
tlie present applicable to the support of bastard children have been 
grouped under the title “Of the Maintenance of Bastard Children.” 
Rev.St. c. 49, Gen.St. c, 72, In none of these codifications of the law 
applicable to such persons is there a provision imposing responsibility 
for their support upon the maternal next of kin. It cannot be thought 
that the Legislature in re-enacting the statute in substantially the 
same terms intended any change of meaning. In re Opinion of the 
Justices, 237 Mass. 591, 594, 130 N.E. 685. The words “by consan- 
guinity” in the statute cannot be construed to include illegitimate chil- 
dren, The words “by consanguinity” are apt to distinguish them from 
the persons named by affinity. 
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It results that as no liability for the support of this child is imposed 
upon the defendant, either by the common law or by statute, G.L. 
(Ter.Ed.) c. 117, § 6, the bill cannot be maintained. In accordance 
with the terms of the reservation a decree is to be entered dismissing 
the biU. 

Ordered accordingly. 


NOTES 

1. Using the same technique as in the principal case, the Superior Court of 
Pemisylvauia in In re Shriver’s Estate, 159 Pa.Siiper. 314, 48 A.2d 52 (1046), held 
that an illegitimate son of an illegitimate son of the deceased was not “issue” within 
the meaning of that term in a statute giving the surviving spouse of an intestate 
dying witliout issue an allowance. 

2. In Henry v. United States, 251 U.S. 39.3, 40 S.Ot. 185, 64 L.Bd. 322, Holmes, 
J., interpreted “vested interest” as used in the Spanish War Revenue Act 1898, to 
Include legacies paid by the executor of an estate before the time at which the 
legatees could have demanded payment as of right and subject to being repaid if 
the remainder of the estate proved insufflclent to pay its debts. He saidt “The 
law uses familiar legal expressions in their familiar legal sense, and the distinc- 
tion between a contingent Interest and a vested interest subject to be divested is 
familiar to the law.” 

3. In Bell V, Bell, 1040 Session Gases 229, the decision turned on tlie meatiing of 

“desertion” In tlie Divorce (Scotland) Act 1038. Lord Uarniont said at p. 264: 
“. . . The word ‘desertion’ does not appear in either of the statutory (divorce) 

enactments before 1938. . . . Tlie word ‘dosortion’ lay at hand encrusted with 

the ease law of the ages. . . . It is to have this wealth of meaning that the 

new Act has had recourse to the words ‘desertion’ and 'deserted', and it lias adopted, 
not casually, words which are charged with legal meaning. It is difficult, I think, 
to imagine that this was not done with a view to attaching the decisions of the 
past to new legislation.” 

4. Concerning the effect given to judicial and administrative interpretations of 
statutory language when a court is later required to interpret that language, see 
Infra, 1078 et seq. 


CITY AFFAIRS COMMITTEE v. BOARD OF COMMISSIONERS 

Court of Errors and Appeals of New .Tersey, 1046. 

134 N.J.L. 180, 48 A.2d 425. 

Hbher, Justice. We hold the view that a municipality may law- 
fully publicize, at public expense, what its governing body conceives 
to be sound reasons, relating to the essential local welfare, for the re- 
jection by the people of the State of proposed amendments to the Con- 
stitution. . . 

We are . . . brought to a consideration of the qiiestion of 

whether the expenditures so made are fairly comprehended in the ap- 
propriation of the then current year for “Railroad Tax Litigation.” 

We are of opinion that the appropriation here fairly comprehends 
the expenditures made. Generally, municipal ordinances are con- 
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strued by the same rules which apply in the interpretation of statutes. 
Ordinances are to receive a reasonable construction and application. 
The aim of judicial construction is to discover the sense in which the 
terms were employed by the legislative body. The words “RaUroad 
Tax Litigation” are to be given their ordinary acceptation and sig- 
nificance. The natural import of the words employed hi the enact- 
ment, according to their common use, when applied to the subject mat- 
ter of the act, is ordinarily considered as expressing the intention of 
the lawmaking body. Bayonne Textile Corp. v. American, etc., Sillc 
Workers, 116 N.J.Eq. 146, 160, 172 A. 551, 92 A.L.R. 1450. We are 
convinced that, by this construction, the words “Railroad Tax Liti- 
gation” are given the sense and meaning intended by the local legis- 
lative body. The term “litigation” has a broad significance in com- 
mon usage. It is defined thus: “Act or process of litigating; a suit at 
law; a judicial contest; also, figuratively, dispute; discussion.” Web- 
ster’s New International Dictionary, 2d Ed. 

At the time of the enactment of the appropriation measure, the con- 
troversy respecting railroad taxes, accrued and to accrue, had taken a | 
wide range, which included also the question of the tax formula that 
would approximate justice between the state and the railroads. There 
was then pending litigation involving the validity of Chap. 291 of the , 
Laws of 1941, Pamph.L. 788, as amended by Chap. 169 of the Laws of 
1942, Pamph.L. 513, N.J.S.A. 54:29A-1 et seq.; and it was the position 
of the city that the rate of $3. for each $100. of valuation therein fixed 
contravened the state constitutional mandate, Art. IV, sec. Vn, par. 
12, N.J.S.A., that property shall be assessed for taxes “under general 
laws, and by uniform rules, according to its true value,” and that the 
adoption of the tax formula embodied in the suggested revision of that | 
constitutional precept would “destroy the legal basis for the attack' 
then pending" upon these statutes. This issue has since been deter- 
mined by the Supreme Court. City of Jersey City v. State Board of 
Tax Appeals, 133 N.J.L. 202, 43 A.2d 799. An appeal from the judg- 
ment therein is now pending in this court. We consider that these I 
questions are all so interrelated in subject matter as to be embraced ' 
within the general head of “Railroad Tax Litigation.” In popular ac- 
ceptance and meaning, this legend was designed to cover expenditures 
deemed essential to the proper presentation of the issues and the city’s 
cause, not only in judicial tribunals but in the forum of public opinion. 
'That such was the conception of the purpose of the appropriation in 
the popular mind is reasonably clear; and thus the policy of the statu- 
tory provision for appropriation of funds for public purposes was satis- 
fied. R.S. 40:2—12, 40:2-29, 40:50-6, N.J.S.A. And we are not re- 
quired to give the term “litigation” its strict literal meaning. It has a 
figurative, analogical sense in common usage which covers the ex- 
penditures under consideration; and we are aware of 'no reason why it 
should not have that significance here. We do not think that the local 
legislative body had in mind the restricted meaning of that term, nor 
that it was so imderstood by the public. Such nicety of distinction is 
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not ordinarily to be found either in the expression or the understand- 
ing of local legislative enactments. 

The Chancellor, The Chief Justice, Justices Donges, and Per- 
SKiE, and Judges Rafferty, Dill, and McGeehan concurred. 

Colie, Justice (dissenting). . . . The majority opinion holds 

that the words “railroad taoi litigation" are to be given the sense and 
meaning intended by the local legislative body. With that statement 
I cannot agree. Our Legislature has provided that “the budget . . . 
shall be itemized according to the respective objects and purposes 
for which appropriations are made . . One of the purposes 

sought to be achieved by the budget act was to give publicity to the 
items of the budget and to afford the public a better imderstanding 
of the financial condition and affairs of municipalities in which they 
are interested. Chamber of Commerce v. Essex County, 96 N.J.L. 
238, 114 A. 426; Mackey v. Mayor, etc., of Belvidere, 101 N.J.L. 250, 
128 A. 859. It is utterly immaterial what sense and meaning the 
local body may have had in mind when it used the words “railroad 
tax litigation”. What is of importance is the actual meaning. The 
majority opinion says, I quote: “The term ‘litigation’ has a broad 
significance in common usage. It is defined thus: ‘Act or process of 
litigating; a suit at law; a judicial contest; also, figuratively, dispute; 
discussion.’ Webster’s New International Dictionary (2d Ed.).” If 
this definition is meant to show that the word “litigation” encompasses 
"dispute” or “discussion”, I think that it falls far short of the purpose, 
since the word is defined only in a figurative sense as including “dis- 
pute” or “discussion”, and there is no authority that I Imow of which 
justifies using words in a municipal budget in a figurative sense. An 
exhaustive research has failed to disclose a single definition of the 
word “litigation” so broad so to cover what was done in this case. 

The following are typical definitions of “litigation”: 

“The act or process of litigating, or carrying on a lawsuit in any 
forum, whether a court of law or otherwise.” 13 Am. & Eng. Encyc. 
of Law, 1st Ed., p. 925. 

“A contest in a court of justice, for the purpose of enforcing a right; 
a judicial contest, a judicial controversy; a suit at law.” 38 C.J. 68 
quoted in Re Loudenslager’s Estate, 113 N.J.Eq. 418, 167 A. 194. 

“A contest, authorized by law, in a court of justice, for the purpose 
of enforcing a right.” 2 Bouv. Law Diet, Rawle’s 3d Rev., p. 2036, al- 
so Shumalmr & Longsdorf, Cyclopedic Law Dictionary. 

“Services and activities of attorneys at law and others in appearing 
before the Legislature and the committees thereof, and in otherwise 
combating a movement to create by constitutional amendment a new 
county, however commendable it may be in the county authorities to 
resist the subtraction from, their county of territory necessary in the 
creation of the proposed new county, does not come within the defini- 
tion of ‘litigation,’ when that term is given its broadest possible legiti- 
mate signification. DeVaughn v. Booten, 146 Ga. 836, 92 S.E. 629j” 
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See Words and Phrases, Permanent Edition, Volume 25, Litigation, 
pages 402 to 405. 

For the reasons stated above, I vote to reverse the judgment under 
appeal. 

Justices Parker and Oliphant and Judge Freund desire to be 
recorded as concurring herein. 


(ii) Determined by Context. Herein of Certain 
So-Called Canons 

SUWANNEE FRUIT & STEAMSHIP CO. v. FLEMING 

United States Emergency Court of Appeals, 1047. 160 F.2d 897. 

Maris, Chiep Judge. Maximum Price Regulation No. 285, imported 
Fresh Bananas, Sales Except at Retail ^ established maximum prices of 
$4.50 per cwt. for bananas from Costa Rica, Panama, Guatemala, Hon- 
duras and from the southern Mexican states of Chiapas and Tabasco; 
$3.25 per cwt. for bananas from other parts of Mexico; and $4.00 per 
cwt. for bananas fi-om all other countries, which included those from 
the Dominican Republic. The maximum prices for bananas from the 
four Central American countries and from Chiapas and Tabasco was 
increased to $.5.50 per cwt. by Amendment No. 2,® decreased to $5.00 
per cwt. by Amendment No. 4 ® and further decreased to the original 
figure of $4.50 by Amendment No. 9.* Neither MPR 285 nor Amend- 
ments 2, 4 and 9 thereto were approved by the Secretary of Agricul- 
ture. . 

The complainant contends that the regulation and its amendments 
are invalid because they were promulgated and issued by the Price 
Administrator without the approval of the Secretary of Agriculture 
or of the War Food Administrator® as required by Section 3(e) of the 
Emergency Price Control Act of 1942, 50 U.S.C.A.Appendix, § 903 (e) . 
Subsection (e) of Section 3 of the Act, commonly referred to as the 
Bankhead Amendment, as originally enacted and in force during the 
period here relevant read; 

" (e) Nothwithstandtng any other provision of this or any other law, 
no action shall be taken under this Act by the Administrator or any 


1-7 F.R. 104S1, issued December 12, 1942, 

«8 E.B. 3050, issued March 10, 1943. 

3 8 F.K. 16626, Issued December 8, 1943. 

4 9 F.B. 14106, issued November 28, 1944, 

5 Following the I’lesident’s Executive Order No. 9322, Issued March 26, 1943, 
50 U.S.C.A.Appendix, § 601 note, 8 P.R. 3807, No. 9328, issued April 8, 1943, 60 
U.S.C.A.Appendix, | 901 note, 8 F.R. 4681, and No. 9334, issued April 19, 1943, 50 
U.S.C.A.Appendix, § 601 note, 8 F.R. 6423, transferring the authority of the Secre- 
tary of Agriculture under Section 3(e) of the Act to approve maximum price regu- 
lations to the War Food Administrator, approval by the War Food Administrator 
was the legal equivalent of approval by the Secretary of Agriculture. See Cali- 
fornia Lima Beau Growers Ass'n v. Bowles, 1945, Em.App., 150 F.2d 964. 
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other person with respect to any agricultural commodity without the 
prior approval of the Secretary of Agriculture; except that the Ad- 
ministrator may take such action as may be necessary under section 
202 and section 205 [ (a) and (b) ] to enforce compliance with any 
regulation, order, price schedule or other requirement with respect to 
an agricultural commodity which has been previously approved by the 
Secretary of Agriculture.” 

The language just quoted would seem to be so clear as to leave no 
room for construction. If each word in the section is given its ordi- 
nary meaning it would follow, as contended by the complainant, that 
the approval of the Secretary of Agriculture was a condition preced- 
ent to the validity of the regulation by which the Price Administrator 
established maximum prices for bansinas since they are unquestionably 
an agricultural commodity in the normal meaning of those words. 
The Administrator urges, however, that the words “any agricultural 
commodity” as used in the Bankhead Amendment should not be given 
their usual meaning but rather should be read as words of art so lim- 
ited in scope as to exclude agricultural commodities imported into the 
United States. If the phrase “any agricultural commodity” does not 
apply to imports then a regulation which establishes maximum prices 
for imported bananas would not require the prior approval of the 
Secretary of Agriculture. It would follow, the Administrator argues, 
that MPR 285 and its amendments were not invalid by reason of the 
fact that they were issued by the Price Administrator without the ap- 
proval of the Secretary of Agriculture. The issue between the com- 
plainant and the Administrator on this point is, therefore, reduced to 
the narrow question as to the meaning which is to be given the phrase 
“any agricultural commodity” as that phrase is used in Section 3('e) 
of the Act. We shall accordingly examine the reasons which the Ad- 
ministrator advances for his assertion that the phrase in question is 
not to be given its plain and ordinary meaning. 

The Administrator asserts that when Congress used the phrase ‘‘any 
agricultural commodity” in Section 3 of the Act it meant only those 
commodities for which the Secretary of Agriculture had power to fix 
parity or comparable prices. He argues that tlie Secretary of Agri- 
culture had neither the duty nor the authority to fix parity or com- 
parable prices for any agricultural commodity not grown in the Unit- 
ed States and he asserts that it necessarily follows that an imported 
commodity could never be an “agricultural commodity” within the 
meaning of the Bankhead Amendment. In support of his suggested 
construction of the Bankhead Amendment the Administrator primari- 
ly relies upon the proposition that the phrase “any agricultural com- 
modity” is used as a term of art in that restricted sense throughout 
the whole of Section 3 of the Emergency Price Control Act, including 
subsection (e) thereof. He also claims to find support for his view in 
the reports of the debates in Congress on the Bankhead Amendment, 
in his own administrative practice, in an opinion of a federal district 
court, and in an advisory opinion of the solicitor for the Department 
of Agriciilture. 
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In advancing his primary contention the Administrator points out 
that the phrase “any agricultural commodity” is used in four of the 
subsections of Section 3 Eind asserts, as we have said, that the phrase 
is used as a tenn of art in all of them. He argues that in subsections 
(a), (b) and (c) the phrase is used in the restricted sense for which he 
contends and he urges that it is necessary to the proper and unified 
construction of the section that the phrase be given that restricted 
meaning in subsection (e) also. Basic to this contention is tire Ad- 
ministrator’s assertion that Congress intended to give the phrase ex- 
actly the same meaning when using it in each of the subsections pre- 
ceding subsection (e) . For, as he thus recognizes, by a term of art 
is meant one which is used in a particular field with a precise technical 
meaning. In testing the soundness of the premise upon which the Ad- 
ministrator’s contention is based, therefore, it is necessary only to 
examine the preceding subsections to which he points in order to deter- 
mine whether the phrase “any agricultural commodity” is used in each 
of them in exactly the same sense. 

Subsections (a), (b) and (c) of Section 3 are as follows: 

“(a) No maximum price shall be established or maintained for any 
agricultural commodity below the highest of any of the following pric- 
es, as determined and published by the Seci'etary of Agriculture: (1) 
110 per centum of the parity price for such commodity, adjusted by 
the Secretary^ of Agriculture for grade, location, and seasonal dif- 
ferentials, or, in case a comparable price has been determined for such 
commodity under subsection (b), 110 per centum of such comparable 
price, adjusted in the same manner, in lieu of 110 per centum of the 
parity price so adjusted; (2) the market price prevailing for .such 
commodity on October 1, 1941; (3) the market price prevailing for 
such commodity on December 15, 1941; or (4) the average price for 
such commodity during the period July 1, 1919, to June 30, 1929. 

" (b) For the purposes of this Act, parity prices shall be determined 
and published by the Secretary of Agriculture as authorized by law. 
In the case of any agricultural commodity other than the basic crops 
corn, wheat, rice, tobacco, and peanuts, the Secretary shall determine 
and publish a comparable price whenever he finds, after investigation 
and public hearing, that the production and consumption of such com- 
modity has so changed in extent or character since the base period as 
to result in a price out of line with parity prices for basic commodities. 

“ (c) No maximum price shall be established or maintained for any 
commodity processed or manufactured in whole or substantial part 
from any agricultural commodity below a price which will reflect to 
producers of such agricultural commodity a price for such agricultur- 
al commodity equal to the highest price therefor specified in sub- 
section (a).” 

It will be observed that subsections (a) and (c) are similar in that 
each imposes a specific limitation upon the power of the Administrator 
to establish maximum prices for “any agricultural commodity”, or 
commodity processed therefrom, as the case may be. Subsection (b) 
on the other hand is directed to a different object. Its purpose is to 
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impose upon the Secretary of Agriculture the duty to determine and 
publish parity or comparable prices. 

It will be seen that subsections (a) and (c) , impose a limitation up- 
on the maximum prices which may be fixed for the agricultural com- 
modities to which the subsections refer. It read literally as applying 
to all agricultural commodities the subsections would operate to pre- 
vent the Administrator from fixing any maximum prices for agricul- 
tural commodities (or commodities processed therefrom) for which 
parity or comparable prices have not previously been determined by the 
Secretary of Agriculture. For it is obvious that the limiting figure 
which the subsections impose upon the Administrator’s action with re- 
spect to an agricultural commodity could not be ascertained and applied 
in the absence of its principal element, the parity or comparable price of 
the commodity. It seems clear, therefore, that the phrase “any agri- 
cultural commodity’’ as used in these two subsections must be limited 
by the context to refer to those agricultural commodities only for 
which parity or comparable prices have actually been determined and 
published and that the restriction which these subsections impose up- 
on the Administrator’s power to control the prices of agricultural 
commodities must be construed as limited to those particular agri- 
cultural commodities. We took this view in California Lima Bean 
Growers Ass’n v. Bowles, 1945, Em.App., 150 F.2d 964, and we still 
adhere to it. 

We think that Congress recognized this limitation upon the mean- 
ing of the phrase “any agricultural commodity’’ in subsections (a) 
and (c) when in the First Supplemental National Defense Appropria- 
tion Act approved July 25, 1942, it attached to the appropriation made 
to the Office of Price Administration the proviso 

“That no part of this appropriation shall be used to enforce any 
maximum price or prices on any agricultural commodity or any com- 
modity processed or manufactured in whole or substantial part from 
any agricultural commodity unless and until (1) the Secretary of 
Agriculture has determined and published for such agricultural com- 
modity the prices specified in section 3(a) of the Emergency Price 
Control Act of 1942; (2) in case of a comparable price for such agri- 
cultural commodity, the Secretary of Agriculture has held public hear- 
ings and determined and published such comparable price in the man- 
ner prescribed by section 3 (b) of said Act; and (3) the Secretary of 
Agriculture has determined after investigation and proclaimed that the 
maximum price or prices so established on any such agricultural com- 
modity will reflect to the producer of such agricultural commodity a 
price in conformity with section 3(c) of said Act; Provided further. 
That in the case of a maximum price or maximum prices heretofore 
established the provisions of the foregoing proviso shall not apply un- 
til the expiration of sixty days after the date of enactment of this 
Act.” « 


« 56 Stat. 712, 713. 
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This whole proviso is evidently beised upon the premise that the Ad- 
ministrator could lawfully fix maximum prices for agricultural com- 
modities (or coimnodities processed therefrom) without regard to the 
limitations of subsections (a) and (c), in the case of those agricultur- 
al commodities for which parity or comparable prices had not actually 
been determined. 

When we turn to subsection (b) of Section 3, however, it is obvious 
that the phrase “any agricultural commodity” is used with a quite dif- 
ferent and much broader meaning. In this subsection it clearly com- 
prehends agricultural commodities for which parity or comparable 
prices have not been determined or published by the Secretary of Agri- 
culture, since its principal purpose is to direct him to make such de- 
terminations and publications in appropriate cases. 

It wiU thus be seen that the phrase “any agricultural commodity” 
is used in one very restricted sense in subsections (a) and (c) and in 
another and much broader sense in subsection (b) , In each case the 
normal and inclusive meaning of the phrase is limited by the particular 
context in which it is used. We are thus compelled to the conclusion 
that Congress did not use the phrase “any agricultural commodity” 
as a phrase of art with a uniform meaning in all the various subsec- 
tions of Section 3, but that on the contrary it was used in each sub- 
section in its ordinary meaning limited only by the particular context. 
In subsection (e) , however, the context imposes no limitation upon the 
normal meaning of the phrase. On the contrary, as we shall later see, 
there are valid reasons for tliinldng that Congress may well have in- 
tended the phrase as used in subsection (e) to have its broadest pos- 
sible meaning. We, therefore, reject the Administrator’s contention 
that the phrase “any agricultural commodity” was used in Section 3 
as a phrase of art and that it must for that reason be given a limited 
meaning in subsection (e) . . . . 

Judgments will be entered declaring Maximum Price Regulation No. 
285 and Amendments 2, 4 and 9 thereto invalid ab initio. 


LENROOT v. WESTERN UNION TELEGRAPH CO. 

Circuit Court of Appeals of the United States, 1944. 141 F.2d 400. 

L. Hand, Circuit Judge. The defendant appeals from an injunc- 
tion, forbidding it to violate § 212(a) of Title 29 U.S.C.A., by using 
messengers under sixteen, or motorcar drivers between sixteen and 
eighteen in transmitting telegrams. Both parties agree that the em- 
plojanent in question is within the meaning of “oppressive child labor” 
in § 203 (Z) of Title 29 U.S.C.A., and as defined by § 422.2 of Chapter 
4, Title 29 of the Code of Federal Regulations; but the defendant main- 
tains that the act does not apply to its business. The case was tried 
upon stipulated facts, most of which it is not necessary to state, as the 
general nature of the defendant’s business is so well understood. All 
that we need say is that over eleven per cent of the telegraph messen- 
gers employed by the defendent are under sixteen years of age, and 
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that a small percentage of its motorcar drivers are between sixteen 
and eighteen. Both sides moved for summary judgment, since the 
outcome depended altogether upon the meaning of the statute; and 
the judge, believing defendant to be within it, granted judgment for 
the plaintiff. We do not understand that the defendant disputes that 
it is engaged in interstate commerce; at any rate there can be no 
doubt that it is. . . . 

Thus, Congress could unquestionably have forbidden the employ- 
ment of the messengers and drivers here in question, if it had wished. 
That does not, however, answer the question whether § 212(a) covers 
the business; and it does not do so, unless the defendant is a "pro- 
ducer” of “goods” which it “ships” in interstate commerce. While it 
is of course true that, taken in their colloquial sense, these words do 
not apply to its activities, they should not be so taken, for the stat- 
ute has made its own definitions in § 203. Subdivision (i) of that sec- 
tion reads as follows: “ ‘Goods’ means goods . . . wares, prod- 

ucts, commodities, merchandise, or articles or subjects of commerce 
of any chEiracter.” (Originally the words, “or subjects,” were absent; 
tliey were added in the Senate Committee on Education and Labor.) 
Subdivision (j) reads: “ ‘Produced’ means produced, manufactured, 
mined, handled, or in any other manner worked on.” 

In order to learn whether the defendant’s business falls within the 
section so defined, we must consider exactly what steps sending a tele- 
gram comprises. Ordinarily, it is true, the sender thinks of the tele- 
gram as the actual transmission of his words to the addressee; and so 
he speaks of “sending” it and of its being “delivered,” as though the 
.same thing had left him, passed to the addressee’s home or office and 
was there handed to him. Indeed, the defendant itself uses that very 
argument in order to bring itself within the exception in § 215 (a) (1) 
which exempts common carriers from the act as to any goods not pro- 
duced by them. It does no more, it says, than transport to the addres- 
•see intangible objects — the sender’s words transformed into electric 
impulses; it “produces” no “goods,” even though we read those words 
with their definitions. We might indeed agree, if the defendant did no 
more than carry written messages between the parties; conceivably 
the same might even be true, if it only provided means — like a tele- 
phone — ^by which the parties could cpmmvmicate, though these con- 
sisted of pulsations of an electric current. But neither of these is 
what the defendant does. The sender either writes out his message on 
paper and delivers it to one of the defendant’s messengers, or de- 
livers it himself at one of the defendant’s offices; or he dictates or tele- 
phones it to an employee at an office, who takes it down on paper in 
shorthand, or types it. The message so received never leaves that of- 
fice; the addressee never sees it. Another employee — or perhaps the 
same one — either uses it as a text for pi-essing a key in suitable dots 
and dashes, having a conventional significance to him and to another 
employee at the opposite end of a wire; or as a text for manipulating 
some other suitable device — ^like a “teletype” — ^by which equivalent 
movements will appear upon a similar device at the end of a wire. 
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In either case nothing can be said to be “sent” between the office ex- 
cept pulsations of electrical current, which are not only not the send- 
er’s message, but would be totally incomprehensible to him or to the 
addi’essee, if either could perceive them. When these have been trans- 
mitted, they are either translated, if they are in code, or transcribed, if 
they are not; and the message so resulting is delivered either by mes- 
senger or by telephone to the addressee. From the foregoing it is at 
once apparent that there is not the least similarity between what the 
defendant does and the transportation of goods by a common carrier. 
It is also apparent that the defendant’s activities are within the defi- 
nition of “produced” in subdivision (j) of § 203; for, not only does it 
“handle” the sender’s message, but it “works on” it, first, by changing 
it into something wholly different, and then by changing it back to a 
form like the original. 

The only remaining question is whether the defendant “ships” any 
“goods.” First, are there any “goods” concerned? To prove that 
there are the plaintiff relies upon the phrase, “subjects of commerce 
of any character” in subdivision (i) ; to which the defendant answers 
that we must judge that phrase by its context, which necessarily limits 
its meaning to “tangible” objects. It is here that the Senate amend- 
ment becomes important. Until that was made the subdivision had 
read: “wares, products, commodities, merchandise or articles of com- 
merce of any character.” So far as we can see, no more complete 
enumeration could have been made of ev^ry kind of “tangible”; so 
that, when the Senate expanded the phrase to include, not only “ar- 
ticles” of commerce, but “subjects” of commerce, the opposition would 
have meant nothing, if it had not included "intangibles.” Moreover, 
not only had all kinds of “tangibles” been already included, but “sub- 
jects of commerce” was not a good description of “tangibles.” Its in- 
troduction into a phrase which had been sufficient to include all kinds 
of “tangibles,” cannot be set down to tautology, or slovenly draught- 
ing; it demands that some additional significance be added. We need 
not with the plaintiff resort to opinions such as those of Johnson, J., in 
Gibbons v. Ogden, 9 Wheat. 1, 229, 230, 6 L.Ed. 23, in which the trans- 
mission of “intelligence” is spoken of as a “subject” of commerce. It 
is enough that we have unmistakable evidence of a purpose to extend 
the definition of subdivision (i) to everything which had been consid- 
ered a “subject [s] of commerce”: that is, to whatever Congress could 
regulate as such a subject. Last, we have to say whether, assuming 
that a message received for transmission is “goods,” and that the de- 
fendant “produces” it, it also “ships” the message, when it sends the 
pulsations over the telegraph wires. Although that is indeed an inap- 
propriate word to apply to “intangibles,” its unfitness for the most 
part disappears, once we treat messages as “goods.” Certainly we 
should stultify ourselves, having gone so far, if we were to refuse to 
understand it as covering what is here involved. 

So much for textual analysis. The defendant also argues that, aside 
from any verbal correspondence which can be spelled out between the 
section and its business, § 212(a) as a whole and particularly the con- 
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trast between it and § § 206 and 207, show that Congress did not mecin 
to forbid the use of child labor when an employer was merely engaged 
in interstate commerce, but only in case he was engaged in shipping 
goods in commerce; in other words, that § 212(a) covers only those 
who are not engaged in interstate commerce. No reason is suggested 
for such a capricious limitation upon a purpose which was apparently 
pervasive; and the curious result would be that Congress singled out 
the more vulnerable of its powers for exercise, for in 1938, Hammer v. 
Dagenhart, 247 U.S. 251, 38 S.Ct. 529, 62 L.Ed, 1101, 3 A.L.R. 649, 
Ann.Cas.l918E, 724, had not yet been ovemded. If it is right we must 
suppose that Congress meant to control the passage across state lines 
of goods made in a state under conditions which it disapproved — a 
power which at that time was still in doubt — but did not mean to regu- 
late the conduct of interstate commerce in goods — a power which it 
had always incontestibly had. Moreover, there is no basis for the ar- 
gument in the statute itself, for the contrast between the language of 
§ 212(a) and of §§ 206 and 207 does not justify the inference made 
from it. The act was a compromise of two quite separate designs; 
that of the House, which was to regulate child labor by national stand- 
ards; that of the Senate, which was to prevent one state from break- 
ing down the standards of another by unregulated competition. The 
House won, and it would leave its plan in large part unrealized to omit 
child labor in interstate commerce — ^to say nothing of the fact that 
such commerce, and the shipment in commerce of goods made by 
child labor, are not inevitably mutually exclusive. Fleming v. A. B. 
Kirschbaum Co., 3 Cir., 124 F.2d 567, 571, 572, note 5, affirmed 316 U. 
S. 517, 62 S.Ct. 1116, 86 L.Ed. 1195. 

The difference in language can be otherwise accounted for. The 
original scheme of the House was to give to the Secretary of Labor 
power to declare what industries "affected” interstate commerce. 
That was to be a condition upon both the child labor provisions, and 
wages and hours regulation. It had nothing to do with interstate 
commerce which was to be regulated anyway, without any action by 
the Secretary. The House plan was amended, however, changing the 
definition in §§ 206 and 207 to the phrase, "production of goods for 
commerce,” which the courts were to construe without any aid from 
the Secretary. Section 212 — ^then § 10 — as originally proposed, con- 
tained two subdivisions: subdivision (a) being the same as it now is, 
and subdivision (b) containing the phrase, “engaged in commerce in 
any industry affecting commerce.” That was the form also of §§ 
206 and 207 during the period while the Secretary was to declare 
what industries did “affect commerce.” Subdivision (b) was deleted, 
because, as the Conference Report declared, the power given to the 
Secretary in section 6 of the House amendment had been taken away 
in Conference. That was perhaps a good reason for not retaining the 
phrase, “in any industry affecting commerce”; but it must be admit- 
ted that it is not clear why subdivision (a) was not amended to con- 
form to § § 206 and 207. Nevertheless, that gives us no ground for in- 
ferring that subdivision (a) was supposed to be more limited than §§ 
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206 and 207 in their amended form; verbally, as we have seen, it 
covers the situation at bar, and the reason given for deleting subdivi- 
sion (b) suffices to show that Congress had no such purpose as the 
defendant imputes to it. 

The defendant’s arguments based upon the well-known canons of 
statutory interpretations we have not disregarded; but it is not neces- 
sary to say more than that, whatever their weight, they do not in oui' 
judgment overbear the construction we have adopted. 

Judgment affirmed. 


WESTERN UNION TELEGRAPH CO. v. LENROOT 

Supreme Court of the United States, 1945. 

323 U.S. 490, 65 S.Ct. 333, S9 L.Ed. 414. 

[This case appears supra p. 729.] 

NOTE 

See commentaries on the principal case in S U.Detrolt LJ. 125 (1945), and 13 Geo. 
Wash.L.Rev. 383 (1945). 


VLASAK V. VLASAK 

Supreme Court of Minnesota, 1939. 204 Minn. 831, 283 N.W. 489. 

Stone, Justice. In tliis action by daughter against father, the 
former had judgment for damages resulting from personal injuries, 
sustained, so the jury found, because of defendant’s negligence. For 
defendant it is urged that plaintiff, at the time of the accident, was an 
unemancipated minor, and in consequence without right to sue her 
father for his personal tort. So far as the question of emancipation 
depends upon facts, we have no present concern with it. 

At the time of the accident, December 31, 1936, plaintiff was 20 
years and 4 days of age. Under the then law, she was not a minor. 

At common law, children of both sexes under 21 years were infants- 
or minors. Anderson v, Peterson, 36 Minn, 547, 32 N.W. 861, 1 Am. 
St.Rep. 698. That was changed for Minnesota by G.S.1866, c. 59, § 2, 
declaring that: “Males of the age of twenty-one years and females of 
the age of eighteen years shall be considered of full age for all pur- 
poses; before those ages they shall be considered minors.” 

So our law remained imtil the revision of 1905. In the probate 
code, as thereby revised, Rev.Laws, 1905, § 3636, we find this: "Defi- 
nitions — ^The word ‘representative,’ when used in these laws with 
reference to probate courts and proceedings therein, shall be con- 
strued as including executors, administrators, special administrators, 
administrators vsdth the will annexed, administrators de bonis non, 
and guardians. The word ‘minor’ means a male under the age of 
twenty-one years, or a female under the age of eighteen years." 
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Whatever it meant, that was the law at the time of plaintiff’s injury. 
Mason’s Minn.St.l927, § 8706, and so determinative of her then status. 
By Laws 1937, c. 435, § 24. Mason’s Minn.St.l938 Supp. § 8892-185, the 
word “minor” is declared to mean “a person tmder the age of twenty- 
one years.” Thereby was removed the former discrimination against 
masculine youth. Both sexes now attain majority at 21 years. 

The argument for defendant is untenable that the definition of “mi- 
nor” above quoted from Rev.Laws 1905, was restricted by the contextu- 
al “reference to probate courts and proceedings therein.” It had long 
been our law that females attain majority at IS. There is nothing in 
the revision of 1905 to indicate intention to modify the law in that re- 
spect. 

The conclusion just stated is the only one permissible from the 
phrasing of the 1905 revision, considered against its background of the 
long existing statutory rule. It is enforced by another consideration. 
If there is need for construction, which we doubt, it should not result 
in absurdity. For plaintiff it is well argued, that if defendant’s argu- 
ment were to prevail, women between the ages of IS and 21, from the 
effective date of the 1905 revision to that of Laws of 1937, c. 435, April 
26, 1937, would have been in this dilemma; if 21 were the age of ma- 
jority for both sexes, except for probate purposes, young women at 
that stage of life could not have given valid deeds of real estate. Nor 
could they have conducted other business affairs, even if their estates 
so required. But, on the other hand, they could not have had guard- 
ians appointed by the probate court, because, for probate purposes 
only, being over 18, they were not minors. Counsel for plaintiff are 
right in concluding that neither the revision commission of 1905 nor 
any legislature could have intended to mar our law with such a blemish 
of unworkable anomaly. 

In consequence, our holding is that before April 26, 1937, the ef- 
fective date of Laws 1937, c. 435, women attained their majority for 
all purposes at the age of 18. That requires that the judgment be, and 
it is a^med. 

NOTE 

A conunentary on the principal case appeal's in 23 Minn.L.Rey. 851 (1939). 


CAMINETTI V. UNITED STATES. 

Supreme Court of the United States, 1910; 

242 U.S. 470. 37 S.Ct. 192, 61 L.Ed. 442, L.K.A.1917F, 502, Ann.Cas,I917B, 1168. 

[The case appears supra, p. 691.] 

Here of Certain Canons 

Of the many so-called canons of interpretation discussed elaborate- 
ly in text books only the three most often resorted to in briefs of coun- 
sel and judicial opinions are treated here. Observe the typical ways 

TiEATlAMAr.rir,»TAx^TT/TnT_- 
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in which they are used by the courts and their degrees oX utility as 
devices for resolving textual ambiguity. 


(1) NOSCITUR A SOCnS 
CARSON & CO. V. SHELTON. 

Court of Appeals of Kentucky, 1908. 

128 Ky. 248, 107 S.W. 793, 16 L.R.A.,N.S., 509. 

Hobson, J. Walton, Wilson, Rhodes & Co. were the general con- 
tractors for the building of the Madisonville, Hartford & Eastern Rail- 
road. G. A. Shelton was a subcontractor under them. Shelton boarded 
his hands, and bought from Carson & Co. the supplies necessary for 
this purpose and for the feeding of his teams, as well as for his house- 
hold. He failed to pay Carson & Co. the grocery bill, and they filed a 
claim in the county clerk’s office, asserting a Tien upon the railroad for 
the balance due them. They brought this suit to enforce their lien. 
The circuit court sustained a demurrer to their petition, and they de- 
clining to plead further, dismissed it. From this judgment, they appeal. 

The rights of the parties are governed by section 2492, Ky.St. 1903, 
which is as follows: “All persons who perform or furnish labor, ma- 
terial, supplies or teams, for the construction or improvement of any 
canal, railroad, turnpike or other public improvement in this common- 
wealth, by contract expressed or implied, with the owner or owners 
thereof, or by subcontract thereunder, shall have a lien thereon, and 
upon all the property and franchise of the owner or the o\vners thereof, 
for the fun contract price of such labor, material, supplies and teams so 
furnished or performed, which said lien shall be prior and superior to 
all other liens thereafter created thereon.” It will be observed that 
the statute gives a lien to all persons who furnish labor, material, 
supplies, or teams for the construction of any railroad by contract, 
expressed or implied, with the owner, or by subcontract thereimder. 
The things for which the statute gives a lien are labor, material, sup- 
plies, or teams for the construction of the railroad. The material 
referred to is that which enters into the construction of the railroad. 
The labor and teams are those used in the construction of the railroad. 
The word “supplies” must receive a sinoilar construction and must 
include such things as are used in the construction of the railroad. 
To construe it to refer to all supplies furnished to any subcontractor 
for his personal use, or for the personal use of his hands, would be to 
'entirely disregard the rule that, in construing statutes, a word is always 
construed in connection with the words with which it is associated, 
and, where several things are referred to, they are presumed to be of 
the same class, when connected by a copulative conjunction, unless a 
contrary intent appears. The word “supplies’ would include powder 
or dynamite used in the construction of the railroad, or fuses to set 
off the powder, shovels and carts with which the work was done, and 
like. But the food that was furnished Shelton was not used in the 
construction of the railroad. The fact that Shelton, who was a sub- 

Read & MAaDoirAi.1) tJ.G.B.LEQ. 
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contractor, also boarded his hands, is not material. If another person 
had run the boarding house, there would be as much ground for ad- 
judging the supplies furnished for the hands a lien on the railroads as 
there is now. The plaintiff sold his groceries to Shelton. Shelton used 
the groceries in running his boarding house and in feeding his house- 
hold, and, if there was a lien on the road for such things as these, there 
would be no limit to the things that would be included by the statute, 
and a railroad company would never be safe in settling with the con- 
tractor. In Hightower v. Bailey, 108 Ky. 208, 56 S.W. 149, 49 L.R.A. 
255, 94 Am.St.Rep. 350, when we had before us a similar statute, we 
said: “We cannot extend the statute beyond its plain language and evi- 
dent meaning. The hardships to owners are apt to be considerable, 
even under the terms of the statute. If the right to the lien be extended 
beyond its terms, then it can be extended indefinitely, and there would 
be no safety in conti’acting for the erection of a building.” 

Judgment affirmed. 


RUSSELL MOTOR CAR CO. V. UNITED STATES. 

Supreme Court of the United States, 1923. 

261 U.S. 514, 43 S.Ct. 428, 67 L.Ed, 778. 

Mr. Justice Sutherland delivered the opinion of the Court. 

These cases, here on appeal from the Court of Claims, differ in de- 
tails of fact, but are controlled by the same principles of law, and de- 
pend alike upon the construction and application of the same statutory 
provisions. 

The salient facts in the case of the Motor Car Company are as fol- 
lows: That company, on May 14, 1918, entered into a contract, num- 
bered 1498, with the United States, acting through the Secretary of 
the Navy, to make 250 anti-air craft gun mounts, at an agreed price 
of $7,860 each to be delivered at stipulated periods; the last being the 
60 days ending April 30, 1919. 

Prior to the making of the foregoing contract, viz. in November, 
1917, a similar contract, numbered 949, had been entered into by the 
same parties; the last period for delivery being the 60 days ending 
January 15, 1919. The actual work imder contract 949 was begun 
about March, 1918, and some time later, and after the making of con- 
tract 1498, at the request of the company, the Secretary consented to 
allow all shipments of mounts to be applied upon contract 949 until 
its completion. Deliveries under that contract were finished in June, 
1919, 

On November 18, 1918, the Navy Department expressed a desire 
that the manufacture of gun mounts under both contracts be greatly 
decreased and that the company r^ume production of peace-time 
products as soon as possible, “so that the minimum of economic dis- 
turbance will be felt during the transition." In its communication the 
Navy Department requested that immediate arrangements be made 
for the reduction and eventual stoppage of production of materials 
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under these contracts and the substitution therefor of commercial 
products, and that the company “initiate preparations for the can- 
cellation along the lines indicated.” On November 23, 1918, the com- 
pany was notified that the Seci'etary had authorized the cancellation 
of contract 1498, directed to cease work in connection therewith not 
later than December 2, 1918, and informed that a just and fair settle- 
ment would be made as provided by contract and in accordance with 
the statute covering such cases. Extended negotiations followed, in an 
effort to bring about a settlement, and the Secretary finally fixed the 
sum of $444,847.68 as just compensation for the cancellation of the 
contract. Seventy-five per cent, of this amount was paid and 
accepted by the company, expressly without prejudice to its rights. 

The Court of Claims, after hearing the case, found that just com- 
pensation for the cancellation of the contract was the sum of $495,- 
250.34, which amount included a number of elements and items not 
necessary to be set forth. The court further found that, if the com- 
pany had been permitted to complete the contract according to its 
terms, it could and would have earned a profit, in round figures, of 
$960,000, but held that the action of the Secretary of the Navy in can- 
celing the contract was within the authority conferred by the statute, 
presently to be mentioned, and that the company consequently was 
not entitled to an award including anticipated profits. 

The statute upon which this determination rested was the Act of 
June 15, 1917 (40 Stat. p. 182, c. 29), making deficiency appropriations 
for the military and naval establishment on account of war expenses, 
and for other purposes. This act contained a provision authorizing and 
empowering the President, within the limits of the amounts appro- 
priated; 

“ . . . (b) To modify, suspend, cancel, or requisition any exist- 

ing or future contract for the building, production, or purchase of ships 
or material.” Corap.St.l918, Comp.St,Ann.Supp.l919, § 3115Mod. 

The President was authorized to exercise the authority conferred 
upon him by the act and expend the money therein and thereafter ap- 
propriated “through such agency or agencies as he shall determine 
from time to time.” The authority so far as it concerned the Navy, was 
by him delegated to the Secretary of the Navy in an order dated 
August 21, 1917, 

“in so far as applicable to and in furtherance of the construction of 
vessels for the use of the Navy and of contracts for the construction 
of such vessels, and the completion thereof, and all powers and author- 
ity applicable to and in furtherance of the production, purchase and 
requisitioning of materials for construction of vessels for the Navy and 
for war materials, equipment, and munitions required for the use of the 
Navy, and the more economical and expeditious delivery thereof.” 

The word “material,” the act provided, should include stores, sup- 
plies and equipment for ships and everything required for or in con- 
nection with the production thereof, and in our opinion included the 
articles contracted for in this as well as in the other two cases. The 
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act provided that whenever the United States should cancel, modify, 
suspend, or requisition any contract just compensation should be made 
therefor to be determined by the President. If the amount so deter- 
mined should be unsatisfactory, the person entitled to receive it could 
accept 75 per cent, thereof and bring suit to recover such further sum 
as added to the 75 per cent, would maJce just compensation. By the 
terms of the act the authority granted to the President or delegated 
by him was to “cease six months after the final treaty of peace is 
proclaimed between this government and the German Empire.” 

The Motor Car Company contends that subdivision (b) of the statute 
above quoted applies to private contracts alone and affords no au- 
thority for the cancellation by the government of its own contracts. 
The Court of Claims held otherwise and whether its holding or the com- 
pany’s contention is correct presents the principal question for our 
consideration. 

It must be apparent, we think, that the words of the provision, “any 
existing or future contract,” read with literal exactness, include all 
contracts, whether private or governmental. But it is pointed out that 
the power to “requisition” cannot apply to a governmental contract; 
and this may be conceded, since the government cannot requisition 
what it already has. Then it is said that inasmuch as the application 
of the wofd “requisition” must be confined to private contracts, the 
other words associated with it must be likewise restricted by virtue of 
the maxim “noscitur a sociis.” That a word may be known by the 
company it keeps is, however, not an invariable rule, for the word may 
have a character of its own not to be submerged by its association. 
Rules of statutory construction are to be invoked as aids to the as- 
certainment of the meaning or application of words otherwise obscure 
or doubtful. They have no place, as this court has many times held, 
except in the domain of ambiguity. Hamilton v. Rathbone, 175 U.S. 
414, 421, 20 S.Ct. 155, 44 L.Ed. 219; United States v. Barnes, 222 
U.S. 513, 518-519, 32 S.Ct. 117, 56 L.Ed. 291. They may not be used 
to create but only to remove doubt. Id. Moreover, in cases of am- 
biguity the rule here relied upon is not exclusive. The problem may 
be submitted to aU appropriate and reasonable tests, of which “noscitur 
a sociis” is one. Here we have one word which it may be conceded 
applies only to private contracts, but the other three words, standing 
alone, it likewise must be conceded, naturally apply to governmental 
contracts as well. Indeed they more naturally apply to such contracts. 
The power to modify the obligations of a private contract is, to say 
the least, a most unusual one for governmental exercise. To modify 
a contract is in effect to make a new one, and it puts something of a 
strain on our conception of the functions of government to concede its 
power to make contracts between private parties, to which neither 
may assent, and which consequently, neither will be bound to perform. 

We do not mean to deny the power of Congress, in time of war, to 
authorize "the President to modify private contracts (leaving the 

■ parties free, as between themselves, to accept or not) , nor do we sug- 

■ gest that Congress has not done so by the present statute; but the 
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contention here is, not that the power in question extends to private 
contracts, but that it is limited to them. This cannot be conceded. 
The meaning of four predicate words is not doubtful; in that respect, 
as well as in their operative scope, they obviously differ from one an- 
other. The question we are called upon to answer is whether, because 
the words “any . . . contract” must be given a narrower 

meaning when qualified by the predicate “requisition,” their meaning 
must be limited in like manner when qualified by one of the other three 
predicates. “Noscitur a sociis” is a well-established and useful rule 
of construction, where words are of obscure or doubtful meaning, and 
then, but only then, its aid may be sought to remove the obscurity or 
doubt by reference to the associated words. Virginia v. Tennessee, 148 
U.S. 503, 519, 13 S.Ct. 728, 37 L.Ed. 537; Benson v. Chicago, etc., R. 
R. Co., 75 Minn. 163, 77 N.W. 798, 74 Am.St.Rep. 444. But here the 
meaning of the words considered severally is not in doubt, and the rule 
is invoked not to remove an obscurity, but to import one. There is 
nothing in the rule or in the statute which requires us to assimilate the 
words “modify” “cancel” to the scope of the word “requisition,” simply 
because the latter has a necessarily narrower application. The mean- 
ing of the several words, standing apart, being perfectly plain, what 
should be done is to apply them distributively, diverso intuitu, giving to 
each its natural value and appropriate scope when read in connection 
with the object (any contract) which they are severally meant to con- 
trol. Thus, the predicate “requisition” will be limited to private con- 
tracts, while the other words may be appropriately extended to include 
governmental contracts as well. An illustration is afforded by the 
commerce clause of the Constitution. The power to regulate interstate 
and foreign commerce is found in the same clause and conferred by the 
same words, but the scope of the power when applied to the former 
may be narrower than when applied to the latter. Groves v. Slaughter, 
15 Pet. 449, 505, 10 L.Ed. 800. 

This disposition of the question also accords with the broad purposes 
of the legislation. When the act was passed we were in the midst of a 
great war, which called for the utilization of all our resources. The ne- 
cessities were great, beyond the power of statement. The government 
was confronted with the vital necessity, not only of producing ships and 
supplies in unprecedented quantities, but of producing them with the 
utmost haste. Hence it was necessary that everything which stood 
in the way of or hindered such production should be put aside. But 
this was a necessity which Congress, of course, realized must sooner 
or later come to an end, suddenly and completely. With the termina- 
tion of the war the continued production of war supplies would become, 
not only unnecessary, but wasteful. Not to provide, therefore, for 
the cessation of this production, when the need for it had passed, 
would have been a distinct neglect of the public interest. The situation, 
it is plain, required that production should proceed while the war lasted 
to the utmost limit of the nation’s power, but that it should come to an 
end as soon as possible upon the passing of the emergency. In the light 
of these circumstances,- it is not unreasonable to regard the statute 
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now under consideration as intended to accomplish both results, that 
is: (1) To enable the President, during the emergency, to utilize his 
powers over contracts to stimulate production to the utmost; and 
then, (2) upon the passing of the emergency, to enable him to utilize 
these same powers to stop that production as quickly as possible. To 
the latter accomplishment authority to modify and cancel govern- 
ment war contracts would contribute most effectively. These con- 
siderations lend support to the judgment of the court below construing 
the statute as having this effect 

In this connection it is not without significance that the authority 
granted to the President was to cease six months after the final 
treaty of peace. Obviously, the powers granted to him — among them 
to modify and cancel contracts — ^were to continue during the six 
months’ period, not for the purpose of forwarding war production, 
but, on the contrary, for the purpose of stopping it. To that end, we 
conclude, he was authorized to cancel the government’s own contracts, 
such as the one here involved, upon making just compensation to the 
parties concerned. 

The judgments of the Court of Claims are severally 

Affirmed. 


(2) EJUSDEM GENERIS 

CLEVELAND V. UNITED STATES 

Supreme Court of the United States, 1946. 

329 U.S. 14, 67 S.Ct. 13, 91 L.Bd. 1. 

Mr. Justice Douglas delivered the opinion of the Court. 

Petitioners are members of a Mormon sect, known as Fundamen- 
talists. They not only believe in polygamy; unlike other Mormons,^ 
they practice it. Each of petitioners, except Stubbs, has, in addition 
to his lawful wife, one or more plural wives. Each transported at least 
one plural wife across state lines * either for the purpose of cohabiting 
with her, or for the purpose of aiding another member of the cult in 
such a project. They were convicted of violating the Mann Act, 36 
Stat. S25_, 18 U.S.C. § 398, IS U.S.C.A. § 398, on a trial to the court, a 
jury having been waived. D.C. 56 F.Supp. 890. The judgments of 
conviction were affirmed on appeal. 10 Cir., 146 F.2d 730. The cases 
are here on petitions for certiorari which we granted in view of the 
asserted conflict between the decision below and Mortensen v. United 
States, 322 U.S. 369, 64 S.a. 1037, 88 L.Ed. 1331. 

The Act makes an offense the transportation in interstate commerce 
of “any woman or girl for the purpose of prostitution or debauchery. 


iThe Church of Jesus Christ of Latter-Day Saints has forbidden plural mar- 
riages since 1890. See Toncray y. Budge, 14 Idaho 621, 654, 655, 06 P. 26. 

3 Petitioners’ activities extended into Arizona, California, Colorado, Idaho, Utah 
and Wyoming. 
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or for any other immoral purpose”. The decision turns on the mean- 
ing of the latter phrase, “for any other immoral purpose”. 

United States v. Bitty, 208 U.S. 393, 28 S.a. 396, 52 L.Ed. 543, in- 
volved a prosecution under a federal statute malting it a crime to im- 
port an alien woman “for the purpose of prostitution, or for any other 
immoral purpose.” 34 Stat. 898, 899, § 3. The act was construed to 
cover a case where a man imported an alien woman so that she should 
live "With him as his concubine. Two years later the Mann Act was 
passed. Because of the similarity of the language used in the two acts 
the Bitty case became a forceful precedent for the construction of the 
Mann Act, Thus one who transported a woman in interstate com- 
merce so that she should become his mistress or concubine was held 
to have transported her for an “immoral purpose” within the meaning 
of the Mann Act. Caminetti v. United States, 242 U.S. 470, 37 S.Ct, 
192, 61 L,Ed. 442, L.R.A.1917F, 502, Ann.Cas.l917B, 1168. 

It is argued that the Caminetti decision gave too wide a sweep to 
the Act; that the Act was designed to cover only the white slave busi- 
ness and related vices; that it was not designed to cover voluntary 
actions bereft of sex commercialism; and that in any event it should 
not be construed to embrace polygamy which is a form of marriage 
and, unlike prostitution or debauchery or the concubinage involved in 
the Caminetti case, has as its object parenthood and the creation and 
maintenance of family life. In support of that interpretation an ex- 
haustive legislative history is submitted which, it is said, gives no in- 
dication that the Act was aimed at polygamous practices. 

While Mortensen v. United States, supra, 322 U.S. at page 377, 64 
S.Ct. at page 1041, 88 L.Ed. 1331, rightly indicated that the Act was 
aimed "primarily” at the use of interstate commerce for the conduct 
of the white slave business we find no indication that a profit motive 
is a sine qita non to its application. Prostitution, to be sure, normally 
suggests sexual relations for hire.® But debaucheiy has no such im- 
plied limitation. In common understanding the indulgence which the 
term suggests may be motivated solely by lust.^ And so we start with 
words which by their natural import embrace more than commercial- 
ized sex. What follows is “any other immoral purpose”. Under the 
ejusdem generis rule of construction the general words are confined to 
the class and may not be used to enlarge it. But we could not give the 
words a faithful interpretation if we confined them more narrowly 
than the class of which they are a part. 

That was the view taken by the Court in the Bitty and Caminetti 
cases. We do not stop to re-examine the Caminetti case to determine 
whether the Act was properly applied to the facts there presented. 


3 “Of women: The offering of the body to indiscriminate lewdness for hire (esp. 
as a practice or institution); whoredom, harlotry.” 8 Oxford English Dictionary 
1497. 

* "Vicious indulgence in sensual pleasures.” 3 Oxford English Dictionary 79; 
“Excessire indulgence in sensual pleasures of any hind ; gluttony ; Intemperance ; 
sexual immorality; unlawful indulgence of lust.” 3 Century Dict.Hev.Ed. 1477, 
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But we adhere to its holding which has been in force for almost 30 
years, that the Act, while primarily aimed at the use of interstate 
commerce for the purposes of commercialized sex, is not restricted to 
that end. 

We conclude, moreover, that polygamous practices are not excluded 
from the Act. They have long been outlawed in our society. As 
stated in Reynolds v. United States, 98 U.S. 145, 164, 25 L.Ed. 244; 
“Polygamy has always been odious among the northern and western 
nations of Europe, and, until the establishment of the Mormon Church, 
was almost exclusively a feature of the life of Asiatic and of African 
people. At common law, the second marriage was always void (2 
Kent, Com. 79), and from the earliest history of England polygamy 
has been treated as an offense against society.” 

As subsequently stated in Mormon Church v. United States, 136 U.S. 
1, 49, 10 S.Ct. 792, 805, 34 L.Ed. 481, “The organization of a commu- 
nity for the spread and practice of polygamy is, in a measure, a return 
to barbarism. It is contrary to the spirit of Christianity and of the 
civilization which Christianity has produced in the western world.” 
And see Davis v. Reason, 133 U.S. 333, 10 S.Ct. 299, 33 L.Ed. 637. 
Polygamy is a practice with far more pervasive influences in society 
than the casual, isolated transgressions involved in the Caminetti case. 
The establishment or maintenance of polygamous households is a no- 
torious example of promiscuity. The permanent advertisement of 
their existence is an example of the sharp repercussions which they 
have in the community. We could conclude that Congress excluded 
these practices from the Act only if it were clear that tho Act is con- 
fined to commercialized sexual vice. Since we cannot say it is, we 
see no way by which the present transgressions can be excluded. 
These polygamous practices have long been branded as immoral in the 
law. Though they have different ramifications, they are in the same 
genus as the other immoral practices covered by the Act. . . . 

Aflarmed. 

Mr. Justice Murphy, dissenting. 

Mr. Justice Black and Mr. Justice Jackson thinlc the cases should 
be reversed. . . . 

[Mr. Justice Rutledge concurred with the majority.] 

Today another unfortunate chapter is added to the troubled history 
of the White Slave TraflSc Act. It is a chapter written in terms that 
misapply the statutory language and that disregard the intention of 
the legislative framers. It results in the imprisonment of individuals 
whose actions have none of the earmarks of white slavery, whatever 
else may be said of their conduct. I am accordingly forced to dissent. 

The statute in so many words refers to transportation of women and 
girls across state lines "for the purpose of prostitution or debauchery, 
or for any other immoral purpose." The issue here is whether the 
3.ct of taking polygamous or plural vrives across state lines or taking 
girls across state borders for the purpose of entering into plural mar- 
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riage, constitutes transportation “for any other immoral pui^iose" so 
as to come within the interdict of the statute. 

The Court holds, and I agree that under the eiusdem generis rule of 
statutory construction the phrase “any other immoral purpose’’ must 
be confined to the same class of unlawful sexual immoralities as that 
to which prostitution and debauchery belong. But I disagree with tlie 
conclusion that polygamy is “in the same genus’’ as prostitution and 
debauchery and hence within the phrase “any other immoral purpose’’ 
simply because it has sexual connotations and has “long been branded 
as immoral in the law’’ of this nation. Such reasoning ignores reality 
and results in an unfair application of the statutoiy words. 

It is not my purpose to defend the practice of polygamy or to claim 
that it is morally the equivalent of monogamy. But it is essential to 
understand what it is as well as what it is not. Only in that way can 
we intelligently decide whether it falls within the same genus as pros- 
titution or debauchery. 

There are four fundamental forms of marriage: (1) monogamy; 
(2) polygamy, or one man with several wives; (3) polyandry, or one 
woman with several husbands; and (4) group marriage. ’The term 
“polygamy’’ covers both polygyny and polyandry. Thus we are deal- 
ing here with polygyny, one of the basic forms of marriage. Histor- 
ically, its use has far exceeded that of any other form. It was quite 
common among ancient civilizations and was referred to many times 
by the writers of the Old Testament; even today it is to be found fre- 
quently among certain pagan and non-Christian peoples of the world. 
We must recognize, then, that polygyny, like other forms of marriage, 
is basically a cultural institution rooted deeply in the religious beliefs 
and social mores of those societies in which it appears. It is equally 
true that tire briefs and mores of the dominant culture of the contem- 
porary world condemn the practice as immoral and substitute monog- 
amy in its place. To those beliefs and mores I subscribe, but that does 
not alter the fact that polygyny is a form of marriage built upon a 
set of social and moral principles. It must be recognized and treated 
as such. 

The Court states that polygamy is “a notorious example of promis- 
cuity.’’ The important fact, however, is that, despite the differences 
that may exist between polygamy and monogamy, such differences do 
not place polygamy in the same category as prostitution or debauch- 
evy. When we use those terms we are speaking of acts of an entirely 
different nature, having no relation whatever to the various forms of 
marriage. It takes no elaboration here to point out that marriage, 
even when it occurs in a form of which we disapprove, is not to be 
compared with prostitution or debauchery or other Immoralities of 
that character. 

The Court’s failure to recognize this vital distinction and its insist- 
ence that polygyny is “in the same genus" as prostitution and debauch- 
ery do violence to the anthropological factors involved. Even etymol- 
ogically, the words “polygyny" and "polygamy” are quite distinct 



Sec. 2 


Problems of Language 


827 


from “prostitution," “debauchery” and words of that ilk. There is 
thus no basis in fact for including polygyny within the phrase “any 
other immoral purpose” as used in this statute. . . . 

Hence I would reverse the judgments of conviction in these cases. 

NOTES 

1. In Rhone t. Loomis, 74 Minn. 200, 77 N.W. 31 (1898), the conclusions of both 

the majority and dissenting opinions were reached by applying the ejn&dem generis 
canon, the disagreement being as to what was the faetor common to the enumerated 
things. Mitchell J. said: “. . . The doctrine of ejnsdem generis, or what is 

commonly called ‘Lord Tenterden’s mile’ . . . generally stated. Is that where a 

statute or document .specifically enumerates several classes of persons or things, 
and immediately following, and classed with such enumeration, the clause em- 
braces ‘other’ persons or things, the word ‘other’ will generally be read as ‘other 
Bucli like,’ so that person or Uiings therein comprised may be read as ejusdein generis 
‘with,’ and not of a quality superior to or different from, those specifically enu- 
merated. See Sandiman v. Breach, 7 Barn. & O. 09 : also, 17 Am. & Eng.Bnc.Law, p, 
278, tit. ‘Other.’ The reason of this rule Is that ‘if the legislature had meant the 
general words to apply, witiiout restriction, it would have used only one compendi- 
ous word,’ Bex v. Wallis, 5 Term.R. 379." 

2. In United States v. One Zumstein Brlefmarken Katalog, 24 F.Supp. 516 
(D.O.Pa.l038), the court said that since ejusdem generis is a ‘'rule of strict con- 
struction” It is peculiarly applicable to penal statutes. (See Chapter 8, Section 2c 
infra, p. 1219 et seg.). See commentary in 23 Minn.L.Rev. 546 (1939). 

8. In Benson v. Chicago, St. P., M. & O. Ey., 7S Minn. 163, 77 N.W. 79S (1899), 
Mitchell, J., referring to both the noseitur a sociis and ejnsdem generis canons, said; 
“These rules are not the masters of the courts, hut merely their servants, to aid 
them ill ascertaining the legislative intent. They afford a mere suggestion to the 
judicial mind that, where It clearly appears that the lawmakers were thinldng of a 
pavLic-ular class of persons or objects, their words of more general description may 
not have been intended to embrace any other than those within the class". 


PEOPLE V. KAYE 

Court of Appeals of New Tork, 1914. 212 N.T. 407, 106 N.E, 122. 

CUDDEBACK, J. The defendant has been convicted of a misdemeanor 
for violating an order made by the fire commissioner of the city of 
New York, which required the defendant to install "a separate and 
distinct system of automatic sprinklers” upon his premises, used for 
manufacturing purposes, at Nos. 30-34 West Twenty-Sixth street, bor- 
ough of Manhattan. The order was made under section 775, tit. 3, c. 
15, of the city charter (L.1901, c. 466) . Section 775 was added to the 
charter by an amepidment contained in chapter 899, Laws of 1911. 
The amendment, among other things, empowered the fire commis- 
sioner to — 

“(3) require, in writing, the installation, as prescribed by any Jaw 
or ordinance^ in any building, structure or inclosure of automatic or 
other fire alarm system or fire extinguishing equipment and the main- 
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tenance and repair thereof, or the construction, as prescribed by any 
law or ordinance, of adequate and safe means of exit,” 

Fh-st. The defendant’s main defense is that there is no law or or- 
dinance requiring the installation in any building of automatic sprin- 
klers as called for by the order. 

Section 762, tit. 3, c. 15, of the charter, as it was in force in 1897 
(L.1897, c. 378) , and as it was continued in force, in the way that will 
be explained, by the present charter (L.1901, c. 466), provided that 
the owners and proprietors of all manufactories, hotels, tenement 
houses, and other buildings particularly mentioned “shall provide such 
means of communicating alarms of fire, accident or danger, to the po- 
lice and fire departments, respectively, as the fire commissioner or 
police board may direct, and shall also provide such fire hose, fire ex- 
tinguishers, buckets, axes, fire hooks, fire doors and other means of 
'preventing and extinguishing fires as said fire commissioner may di- 
rect.” Section 773 of the same title makes it a misdemeanor not to 
obey any such direction. 

The defendant, applying to these provisions the doctrine of ejusdem 
generis, argues that the words italicized, namely, “other means of pre- 
venting and extinguishing fires,” include only things of the same kind 
as fire hose, fire extinguishers, buckets, axes, fire hooks, and fire 
doors. That seems a narrow interpretation of the statute. 

It is said in Halsbury’s Laws of England, (vol. 27, p. 145) : 

“As a rule, general words following specific words are limited tO' 
things ejusdem generis with those before enumerated, although this, 
as a rule of construction, must be controlled by another equally gen- 
eral rule, that statutes ought, like wills or other documents, to be con- 
strued so as to carry out the objects sought to be accomplished by 
them.” 

In Schouler on Wills (3d Ed.) § 514, it is said that the rule of ejus- 
dem generis “is after all but a rule of presumption as we should bear 
carefully In mind. ... In fine, courts at the present day de- 
cline to be hampered by any rule which would sacrifice the testator’s 
true moaning out of undue regard for association of words of limited 
scope with broad generic terms.” 

The court said in Given v. Hilton, 95 U.S. 591, 598 (24 L.Ed. 458) , 
speaking of the rule of ejusdem generis: 

“This rule of construction rests on a mere presumption, easily re- 
butted by anything that shows the larger subject was in fact in the 
testator’s view.” 

In Matter of Robinson, 203 N.Y. 380, 386, 96 N.E. 925, 37 L.R.A. 
(N.S.) 1023, the testator gave to his executors and trustees a fund 
“to provide shelter, necessaries of life, education, general or specific, 
and such other financial aid as may seem to them fitting and proper 
to such persons as they shall select as being in need of the same.” The 
court said: 

“In construing the wall now under consideration, the words ‘such 
other financial aid’ must be read with the words that precede them. 
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. . . and as so read, the preceding words not being exhaustive, 

such comprehensive words should be held to refer to financial aid of 
the same general character and . . . purpose as that included 

in such preceding words.” 

The cases on which the defendant relies are mostly those which in- 
volved bequests of property or penal laws enumerating crimes, or were 
cases where the particular things mentioned were the essential fea- 
tures of the subject-matter before the court. In a bequest, it is his 
property, and the objects of his bounty, which the donor has in mind, 
and in penal laws, tlie principal thing is the definition of crime. But 
in section 762 of the New York charter, the Legislature was not deal- 
ing with special reference to the particular articles therein enumer- 
ated, viz., fire hose, fire extinguishers, buckets, axes, fire hooks, and 
fire doors. The main object in view was the prevention and extin- 
guishment of fires. That is, perhaps, sufficient to distinguish this case 
from those cited by the defendant, and to rebut the presumption that 
the general words of the statute are limited by the particular words 
preceding them. 

But the case is rather within the doctrine of Matter of Robinson, 
supra. The words of section 762, which speak of certain kinds of fire 
extinguishing apparatus, are not exhaustive, and the comprehensive 
words “other means of preventing and extinguishing fires,” which fol- 
low, should be held to include other means of the same general char- 
acter and purpose as those particularly enumerated. Id. Now, auto- 
matic sprinklers, though they may cost a little more than the articles 
specific^ly mentioned in tire section, are of the same general charac- 
ter, and are intended for the same purpose, as those articles. This 
liberal construction has been placed on section 762 in every case where 
it has come before the courts. It was held by the Appellate Term of 
the Supi-eme Court in New York (Lantry v. Hoffman, 55 Misc. 261, 
105 N.Y.S. 353 [1907]) that the section authorized the fire commis- 
sioner to require the installation of perforated pipes on and along the 
ceiling, and connected with a valve outside the building, located above 
the curb level in a position accessible for the use of the fire depart- 
ment. This decision was affirmed by the Appellate Division (124 App. 
Div. 937, 109 N.Y.S. 1135) . In Waldo v, Christman, 72 Misc. 349, 130 
N.Y.S. 260 (1911) , it was held that section 762 empowered the fire 
commissioner to require the installation of a separate and distinct 
system of automatic sprinklers of practically the same character as 
that reqiiired in this case. 

The question is asked: Why, if section 762 in the charter already 
included automatic sprinklers, was it deemed necessary to mention 
them particularly in section 775 of chapter 899, Laws of 1911? A con- 
sideration of the act will show that the Legislature intended to con- 
firm the construction which the court in the cases cited had thereto- 
fore put on section 762, and authorized the city to extend the require- 
ments of the section to all buildings. 

The act of 1911 added 11 sections (774-778c) to title 3, c. 15, of the 
charter. In these sections the Legislature brought together in one 
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act many provisions of the charter relating to the prevention of fire, 
couching them in general language, and, at times, extending their ap- 
plication. For example, section 762 of the charter (L.1897, c. 378) 
required the ov/ners and proprietors of some 15 different kinds of 
buildings mentioned to “provide such means of communicating alanns 
of fire, accident or danger, to the police and Are departments, respec- 
tively, as the fire commissioner or police board may direct.” Subdi- 
vision 3, § 775, added by the act of 1911, empowered the fire commis- 
sioner to require “the installation, as prescribed by any law or ordi- 
nance, in any building, structure or indosure of automatic or other 
fire alarm system,” Tlie only effect of this provision in subdivision 3 
was to empower the city to require that all buildings, structures, and 
inclosurcs, not merely tliose mentioned in section 762, be provided with 
fire alarm systems. Space will not admit of further comparisons, but 
it will be found that other subdivisions of section 775 empower the city 
to extend pre-existing requirements of the charter, which were lim- 
ited, the same as those relating to fire alarm systems, to all buildings, 
structures, and inclosures. I believe it was the intention of the Legis- 
lature, in like manner, to authorize the extension of the provisions of 
section 762, relating to the installation of fire extinguishing apparatus, 
as those provisions had been interpreted by the court, to all buildings, 
structures, and inclosures. This construction of chapter 899, Laws of 
1911, is supported by other provisions found therein. The act amend- 
ed the heading of title 3 of chapter 15 (in a manner not now impor- 
tant), and for some reason expressly repeated the headings without 
including the text of the sections (760-773) in title 3, which preceded 
the 11 sections added. This shows that the Legislature had those pre- 
ceding sections in mind, and it must be held that it was aware of and 
approved the construction which the court had placed upon section 
762. And when, in section 775, the Legislature empowered the fire 
commissioner to require the installation of automatic sprinklers, “as 
prescribed by any law or ordinance,” it knew that a law to that effect, 
according to the construction placed thereon by the courts, was al- 
ready in force. 

I recommend that the judgmait of conviction appealed from be af- 
firmed. 

Hogan, J, (dissenting) . A rule common to the construction of stat- 
utes that, where two or more words of analogous meaning are coupled 
together, they are presumed to be used in their cognate sense, express 
the same relations, and give color and expression to each other, must 
be applied to the statute and ordinance under consideration; therefore 
the language quoted, which is general in its terms, must be Ihnited by 
the more specific language preceding the same and with which it is as- 
sociated, and held only to comprehend “means” of a character such as 
file words preceding specified. To give to the section and ordinances 
the construction claimed for would authorize the fire commissioner to 
require the installation of any “means” specified by him for extin- 
guishing fires in the buildings specified in the section, including 
■ churches, stores, offices, boarding houses, lodging houses, and all other 
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buildings referred to in the section, and would confer upon the fire 
commissioner unlimited power as to the character of the means for 
preventing or extinguishing fires. He might, in his discretion, require 
an automatic sprinlding system in every church, boarding house, and 
building described in the section. He might require that certain of the 
churches and buildings specified should maintain a fire steamer for 
the purpose of extinguishing fires, if the language used is to be given 
the broad construction claimed for it. He might to-day require the in- 
stallation of an automatic sprinkler system at large expense and one 
year later condemn it and order an improved system installed. The 
words “and other means of preventing and extinguishing fires as said 
fire commissioner may direct” must be read in connection with the 
words preceding, “fire hose, fire extinguishers, buckets, axes, fire 
nooks," etc., and held to be limited to such means as the specified 
means preceding the language used in the section imply. 

[Motion for reargument denied, 213 N.Y. 648, 107 N.E. 1083 
(1914).] 


(3) EXPRESSIO UNIUS 

STATE ex rel. CURTIS v. DE CORPS 
Supreme Court ol Ohio, 1938. 134 Ohio St. 205, 16 N.E.2a 459. 

The City Council of Canton passed an ordinance in August, 1932 
[sic; agreed statement of facts], creating nine pumpmen positions 
in the waterworks department of that city. On June 27, 1932, ap- 
pellant and another who had passed a competitive civil service exam- 
ination were appointed to two of these positions. More than a half 
year later, namely, on February 3, 1933, seven others were appointed 
from an eligible list furnished by the civil service commission to fill 
the remaining positions. 

On February 26, 1934, the City Council of Canton passed an ordi- 
nance, effective March 1, 1934, reducing the number of these posi- 
tions from nine to seven. On February 27, 1934, appellant was noti- 
fied, in writing, by Service Director Frank L. DeCorps, appellee 
herein, that he was being laid off for the purpose of economy. There 
was then in force and effect the following worded resolution, adopted 
by the Canton Civil Service Commission in 1921: 

“Whenever from lack of work or funds, or other cause, it becomes 
necessary in any department or subdivision thereof to temporarily 
reduce the working force in any position, such reduction shall be made 
in the inverse order of the appointment of the employees in such 
position, and the employees last appointed being first laid off; and 
in determining the order in which such employees shall be laid off, 
the order in which such employees were certified b3^ the commission 
shall control.” 

Since the lay-off of appellant, the number of pumpmen has con- 
tinued at seven, during which time but one vacancy was filled, and 
that by the other pumpman who was examined with appellant. 
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Appellant instituted this action in mandamus in the Court of Com- 
mon Pleas to compel his reinstatement, and to recover the emolu- 
ments of that position for the period during which he has been de- 
prived thereof. The writ prayed for was denied and the judgment 
was affirmed by the Court of Appeals. The cause is here on the 
allowance of a motion to certify. 

By The Court. The question submitted is whether the civil service 
commission of a municipality has the power to make a regulation 
which womld require the appointing authority to lay off employees 
in the inverse order of appointment. 

That portion of Section 486-19, General Code, which is here perti- 
nent, reads; 

“Such municipal commission shall prescribe, amend and enforce 
rules not inconsistent with the provisions of this act for the classifica- 
tion of positions in the civil service of such city and city school dis- 
trict; for examinations and registrations therefor; and for appoint- 
ments, promotions, removals, transfers, layoffs, suspensions, reduc- 
tions and reinstatements thei'ein; and for standardizing positions and 
maintaining efficiency therein. Said municipal commission shall have 
and exercise all other powers and perform all other duties with re- 
spect to the civil service of such city and city school district, as 
herein prescribed and conferred upon the state civil service commis- 
sion with respect to the civil service of the state; and all authority 
granted to the state commission with respect to the service under 
its jurisdiction shall, except as othervvise provided in this act, be held 
to grant tlie same authority to the municipal commission with re- 
spect to the service under its jurisdiction." 

Appellees argue that the Legislature, by enacting Section 486-17b, 
General Code, “having made lay-off in the police and fire departments 
in the inverse order, has indicated that it did not intend that same 
should apply to the other classifications. The application of the prin- 
ciple 'expre.ssio Urdus est exclusio alterius’ should of itself be decisive 
of the question." 

The maxim is of utility only as an aid in ascertaining legislative 
intent, but when its employment operates to defeat such intent it 
will be held to be inapplicable. 

“The rule should not be carried beyond the reason for its exist- 
ence. It is to be applied only as an aid in arriving at the legislative 
intention, and not to defeat the apparent intention." 37 Ohio Juris- 
prudence, 557, Section 296. See also 25 Ruling Case Law, 981, 982, 
Section 229. 

In Springer v. Government of Philippine Islands, 277 U.S. 189, 48 
S.Ct, 480, 72 L,Ed. 845, the court said (page 484) : "The general rule 
that the expression of one thing is the exclusion of others is subject 
to exceptions. Like other canons of statutory construction it is only 
an aid in the ascertainment of the meaning of the law, and must sdeld 
whenever a contrary intention on the part of the lawmaker is appar- 
ent. Where a statute contains a grant of power enumerating cer- 



Sec. 2 


Problems of Language 


833 


tain things which may be done and also a general gi'ant of power 
which, standing alone, would include those things and more, the gen- 
eral grant may be given full effect if the context shows tliat the enu- 
meration was not intended to be exclusive. 

In Ford v. United States, 273 U.S. 593, 611, 47 S.Ct. 531, 537, 71 
L.Ed, 793, 801, the court said: “This maxim properly applies only 
when in the natural association of ideas in the mind of the reader 
that which is expressed is so set over by way of strong contrast to 
that which is omitted that the contrast enforces the affirmative in- 
ference that that which is omitted must be intended to have opposite 
and contrary treatment.” Again, “The maxim of interpretation re- 
lied on is often helpful, but its wise application varies with the cir- 
cumstances.” 

The fact that Section 4S6-17b, General Code, grants seniority rights 
to members of the police and fire departments is not indicative of 
an intention on the part of the Legislature to withdraw from the 
jurisdiction of municipal civil service commissions the element of 
seniority in service as a subject of regulation, The provisions of 
Section 486-17b, General Code, do not in any way amend, modify 
or restrict those of Section 486-19, General Code. The broad and 
comprehensive powers with which municipal civil service commis- 
sions are vested include the authority to prescribe the reqiurement 
that seniority in service shall be considered in laying off employees 
in classified civil service. 

We find the resolution here challenged to be consistent with the 
provisions of the Civil Service Act and therefore valid and enforce- 
able, and hold that appellant is entitled to a writ compelling his rein- 
statement as prayed for. 


NOTE) 

See Wllllaios, “Expresslo Unlus", 15 Mara.L.Bev. 191 (1931), 


(iii) Determusted by Other Law 

(1) STATUTES IN PARI MATERIA 

(Since a bill obviously cannot be drafted with reference to statutes 
subsequently to be enacted, that aspect of the use of the in pari materia 
device is postponed for discussion in Chapter 7, The Methods of Inter- 
pretation and Construction.) 


REX V. DOJACEK. 

' Manitoba Conrt of Appeal, 1919. 48 D.L.K. 36. 

Perdue, C.J.M. The accused was convicted under s. 49 of the Mani- 
toba Temperance Act, 6 Geo.V. 1916, c. 112, by R. M. Noble, Police 
Magistrate, for that the accused “did unlawfully keep liquor in a place 
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Ollier than, in a private dwelling-house in which he resides.” The ac- 
cused is the manager of the Ruthenian Booksellers & Publishers, Ltd. 
This company is the distributing agent in western Canada for the 
manufacturers of a patent medicine known as “Triner’s American 
Elixir of Bitter Wine.” The offence proved was that the accused had 
in the bookstore, which was not his place of residence, a quantity of 
this medicine in bottles. It is admitted that the liquid in question 
contains 16 to 18% of alcohol in volume. It was shewn that it also con- 
tained 18 grains per fluid ounce of cascara sagrada, said to be a strong 
laxative, besides some 8 other drugs in lesser proportions. It was 
admitted by the prosecutor that this medicine is registered tinder the 
Patent Medicine Act, 7-8 Ed. VTI. 1908, c. 56. 

The magistrate has found on the evidence that the patent medicine 
in question “contains sufficient medication to prevent its use as an 
alcoholic beverage, and no more alcohol than is necessary to keep its 
component parts in solution.” But he also finds that it “is a liquor as 
defined in the Manitoba Temperance Act, as it contains over 2M3 9& 
proof spirits, also that it is a drinkable liquid which is intoxicating.” 

Sub-s. (e) of s. 2 of the Manitoba Temperance Act is as follows: 

The expression “liquor” or “liquors” shall include all fennonted, 
spirituous and malt liquors, and all combinations of liquors, and all 
drinks and drinkable liquids which are intoxicating; and any liquor 
which contains more than 2%% of proof spirits shall be conclusively 
deemed to be intoxicating. 

The definition is in effect the same as that contained in the old Liquor 
License Act, which was repealed by the Temperance Act; see R.S.M., 
1913, c. 117, c. 2, sub-s. (g) ; except that the last clause of sub-s. (e) 
of s. 2 of the Manitoba Temperance Act commencing “and any liquor 
etc.,” is not found in the corresponding subsection of the Liquor Li- 
cense Act. 

Talcing the definition in the Manitoba Temperance Act, the medicine 
in question does not come within any of the terms “fermented," 
“spirituous,” “malt liquors” or "combinations of liquors.” It must 
therefore come under the expression “all drinks and drinkable liquids 
which are intoxicating,” if the conviction is to be sustained. The 
evidence shews and the magistrate has found that the liquid in ques- 
tion is prevented from being used as a beverage by reason of its 
medication. It could not therefore be classed as a “drink.” There 
remains the question, is it a “drinkable liquid” within the meaning of 
the Act? It appears to me that this case rests wholly upon the inter- 
pretation to be placed on this expression. 

The word “drinkable” may mean capable of being drunk. In that 
case “drinlcable liquids” would include all liquids, because a liquid, no 
matter how nauseous or deadly it may be, is capable of being druifk. 
The word “drinkable” would, if taken in that sense, be unnecessary, as 
“liquid” standing alone would be sufficient. But "drinkable” may also 
mean suitable for drinking and be synonymous with potable, using the 
word in the sense in which we speak of water as being drinkable or 

Bead &MaoDonax,d TJ.C.B.t/EO. 
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undrinltable, that is, fit or unfit for drinidng. I have already referred 
to the meaning placed upon the words “liquor” or “liquors” in the 
Liquor License Act. They are there defined as meaning and compre- 
hending “all spirituous and malt liquors, and all combinations of liquors 
and drinlcs and di’inkable liquids, which are intoxicating.” The Liquor 
License Act authorized the issue of licenses to sell the liquors defined 
in the Act. These liquors were drinkable liquids which were intoxicat- 
ing and were sold as beverages. 

They were drinkable in the sense of being potable. Where, under 
the provisions of the Liquor License Act, local option was in force, no 
licenses for the sale of liquors were issued and a local prohibition pre- 
vailed within the local option district. No sale of liquors, and therefore 
no drinks or drinkable liquids which were intoxicating could lawfully be 
sold within such a district. 

The clauses in the Liquor License Act relating to the prohibition of 
sales of liquor in local option districts very closely resemble, and in 
some respects are practically identical with, corresponding clauses in 
the Manitoba Temperance Act, 1916. The object of the local option 
clauses in the former Act was similar to that of the present Act. The 
former provided means for introducing local prohibition, the latter 
maizes prohibition general throughout the Province, , 

There is an intimate connection between the present law and the 
previous one. In ascertaining the meaning of an ambiguous expression 
in a statute an earlier Act dealing with the same subject should be 
referred to. Lord Mansfield thus stated the rule in Rex v. Loxdale 
(1758), 1 Burr. 445 at 447: 

Where there are different statutes in pari materia, though made at 
different times, or even expired and not referring to each other, they 
shall be taken and construed together, as one system, and as explana- 
tory of each other. , 

It is clear that the expression “drinks and drinkable liquids which 
are intoxicating,” found in the definition of “liquor” or “liquors” in 
the Liquor License Act, meant intoxicating liquids suitable for drink- 
ing, having specially in view such alcoholic beverages as would be sup- 
plied to cusomers in a licensed hotel, or sold in a shop licensed to sell 
liquors. That being the meaning of the expression in question where 
it appeared in the Liquor License Act, the same meaning should be 
given to it in the present Act, which takes the place of the other in 
dealing with the subject of prohibition. 

Going further back into the history of temperance legislation, we 
find, that the Temperance Act, 27-28 Viet. 1864, c. 18, where in force 
prohibited the sale of any spirituous or other intoxicating liquor, or 
any mixed liquor capable of being used as a beverage part of which is 
spirituous or otlierwise intoxicating. 

In the Canada Temperance Act, 41 Viet. 1878, c. 16(D), the pro- 
hibition is against the sale of any spirituous or other intoxicating liquor, 
or any mixed liquor capable of being used as a beverage and part of 
which is spirituous or otherwise intoxicatine. 
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In the Canada Temperance Act, 41 Viet. 1878, c. 16 (D.) , the prohibi- 
tion Is against the sale of any spirituous or other intoxicating liquor, 
or any mixed liquor capable of being used as a beverage and part of 
which is spirituous or otherwise intoxicating. 

The Act of 1864 was intended to provide for the repression of abuses 
resulting from the sale of intoxicating liquors; see preamble. 

The Act of 1878 aimed at promoting temperance and providing 
uniform legislation in all Provinces respecting the traffic in intoxicat- 
ing liquors. 

The intention of the Manitoba Temperance Act is to suppress the 
liquor traffic in that province by prohibiting provincial transactions in 
liquor; see preamble. It seems clear that all this legislation was aimed 
at preventing the excessive use of alcoholic liquors as beverages. 

In the Alberta Liquor Act, Alta, stats., 1916, c. 4, the interpretation 
clause defining the meaning of the expression “liquor’' or “liquors” 
was originally exactly the same as sub-s. (e) of s. 2 of the Manitoba 
Temperance Act. It was held by the Appellate Division of the Supreme 
Court (Harvey, C. J., dissenting) , that the word “liquor” where used 
in the Act as it stood originally, meant a liquid commonly known as or 
adapted for reasonable use as a beverage for human consumption. See 
Rex v. MacLean (1918), 40 D.L.R. 443, 29 Can. Cr. Cas. 270. 

In Gleeson v. Hobson (1907) V.L.R. 148, where the statute defined 
liquor as “any wine, spirits, ale, beer, porter, cider, perry or other 
spirituous or fermented liquor of an intoxicating nature,” it was held 
that liquor meant a liquid commonly known and adapted as a drink or 
beverage for human consumption. 

If this Court were to decide that “liquors” as defined in the Act 
includes aU liquids capable of being drunk which contain over 
of alcohol, it would make illegal the sale, not only of patent medicines, 
but of well known specifics, liniments, tinctures, essences, extracts, 
perfumes, condiments, etc. If that interpretation were applied no 
licensed dirnggist could sell, except under a doctor’s certificate, any 
patent medicine containing more than 2%% of alcohol, which would 
comprise virtually all patent medicines. No licensed retail druggist 
could sell to his ordinary customers any perfume in liquid form or 
any flavouring extract without danger of incurring the heavy 
penalties imposed by the Act. 

In other Provinces power has been given to pass orders-in-coimcil 
regulating and permitting the sale of liquids containing alcohol. I 
have not been able to find any such power in the Manitoba Temperance 
Act, 1916. ^ 

In Saskatchewan, flavouring extracts were thoughtfully excepted 
from the operation of the Act. In that Province a licensed retail 
druggist, or, perhaps even a grocer, may sell a phial of vanilla or 
peppeiTnint without rendering himself liable to a fine of $200 or im- 
prisonment in default of immediate payment. 
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In the Encyc. Brittanica, 11th ed., under the heading “Alcohol’' 
(S.S. Industrial Alcohol) , I find the following passages; 

The great importance of alcohol in the arts has necessitated the in- 
troduction of a duty-free product which is suitable for most in- 
dustrial purposes, and at the same time is perfectly unfit for beverages 
or internal application. 

(S. S. methylated spirit.) For retail purposes the “ordinary” methy- 
lated spirit is mixed with .357% of mineral naphtha, which has the ef- 
fect of rendering it quite undrinkable. 

I cannot believe that the Legislature intended to propound the 
paradox that a liquid which has been made quite undrinkable becomes 
a drinkable liquid for the purposes of temperance legislation. 

I think the prosecution has failed to prove that the patent medicine 
in question was a “liquor” within the meaning of the Manitoba Tem- 
perance Act. I think the conviction should be quashed and that the 
fine and costs, if already paid, should be returned to the accused. 

NOT® 

See commentary on the principal case In 33 Harv.L.Rev. 315 (1020). 


(2) THE COMMON LAW 

PERRY V. STRAWBRIDGE 

Supreme Court of Missouri, 1908. 

209 Mo. 621, 108 S.W. 611, 16 L.R.A.,N.S., 244, 

123 Am.St.Rep. 510, 14 Ann.Gas. 92. 

Graves, J. (after stating the facts as above) . This is an exceedingly 
interesting case. The question for determination, bluntly stated, is, 
can a husband who murders his wife inherit the one-half part of her 
estate under section 2938, Rev.St.l899 [Ann.St.l906, p. 1694] ? To 
this state it is a new question, and, with few exceptions, a new one in 
all the states. But few courts of last resort have been called upon to 
pass upon the question as to what effect the criminal act of a pro- 
spective legal heir will have upon his or her rights under positive 
statutes governing descents and distributions. Of those which have 
passed upon it, we frankly confess that the holdings of a majority 
thereof are against the views which we entertain and will hereafter 
express. We are not satisfied with the reasoning of those cases, and 
have been unable to reach the conclusion that a mere prospective 
legal heir, or devisee in a will, can make certain that which was un- 
certain, by his own felonious act, in the coldblooded murder of the 
party from whom he or she expects to inherit. We do not believe 
that these courts have fully applied and used the canons of statutory 
construction, which we have the right to use and ought to use to 
avoid a resiolt so repugnant to common right and common de- 
cency. . . 
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The statute we are called upon to construe reads: "When a wife 
shall die without any child or other descendants in being capable 
of inheriting, her widower shall be entitled to one-half of the real 
and personal estate belonging to the wife at the time of her death, 
absolutely, subject to the payment of the wife’s debts.” . 

The section of our statute, Rev.St.l899, § 4151 [Ann.St.l906, p. 
2250], which adopted the common law in Missouri, was first enacted 
January 18, 1816. . 

When we took unto ourselves the common law, as we did in 1816, 
and in later reiterations of that statute, we took the body of all 
the common law, which could be made applicable under our Consti- 
tutions, state and federal, and such is the law of the state except 
where repealed, changed, or modified by statute. 

In the case of Box v. Lanier, 112 Tenn., loc. cit. 409, 79 S.W. 1045, 
64 L.R.A. 458, the Supreme Court of Tennessee said: “It has been 
well said that there are certain general and fundamental maxims 
of the common law which control laws as well as contracts. Among 
these are: ‘No one shaU be permitted to profit by his own fraud, 
or to take advantage of his own wrong, or to found any claim upon 
his own iniquity, or to acquire property by his own crime. These 
maxims are adopted by public policy, and have their foundation in 
universal law administered in all civilized countries.’ These maxims 
embodied in the common law, and constituting an essential part of 
its warp and woof, are found announced both in text-books and in 
reported cases. Without their recognition and enforcement by the 
courts, their judgments would excite the indignation of aU right- 
thinking people. The first of these maxims is applied in order to 
prevent one from taking the benefit of his own fraud. Why should 
not the last be enforced so as to forbid a party receiving the fruits of 
his own crime?" 

And Earl, J., for the New York court of last resort (Riggs et al. 
V. Palmer et al., 115 N.Y., loc. cit. 511, 22 N.E. 190, 5 L.R.A. 340, 
12 Am.St,Rep. 819) , said: "Besides, all laws as well as all contracts 
may be controlled in their operation and effect by general, funda- 
mental maxims of the common law. No one shall be pennitted to 
profit by his own fraud, or to take advantage of his own wrong, or 
to found any claim upon his own iniquity, or to acquire property by 
his own crime. These maxims are dictated by public policy, have 
their foundation in universal law administered in all civilized coun- 
tries, and have nowhere been superseded by statutes.” 

Farther on in the same opinion, he says: “These maxims, without 
any statute giving them force or operation, frequently control the 
effect and nullify the language of wills. A will procured by fraud 
and deception, like any other instrument, may be decreed void and 
set aside, and so a particular portion of a will may be excluded from 
probate or held inoperative if induced by the fraud or undue influ- 
oace of the person in whose favor it is. (Allen v. M’Pherson, 1 H.L. 
Cas. 191; Harrison’s Appeal, 48 Conn. 202.) So a will may contain 
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provisions which are immoral, irreligious, or against public policy, 
and they will be held void. Here there was no certainty that this 
murderer would survive the testator, or that the testator would not 
change his will, and there was no certamty that he would not get 
this property if nature was allowed to take its course. He, there- 
fore, murdered the testator expressly to vest himself with an estate. 
Under such circumstances, what law, human or divine, will allow 
him to take the estate and enjoy the fruits of his crime? The will 
spoke and became operative at the death of tlie testator. He caused 
that death, and thus by his crime made it speak and have operation. 
Shall it speak and operate in his favor? If he had met the testator 
and taken his property by force, he would have had no title to it. 
Shall he acquire title by murdering him? If he had gone to the 
testator’s house and by force compelled him, or by fraud or undue 
influence had induced him, to will him his property, the law would 
not allow him to hold it. But can he give effect and operation to a 
will by murder, and yet take the property? To answer these ques- 
tions in the affirmative, it seems to me, would be a reproach to the 
jurisprudence of our state, and an offense against public policy. Un- 
der the civil law evolved from the general principles of natural law 
and justice by many generations of jurisconsults, philosophers, and 
statesmen, one cannot take property by inheritance or will from an 
ancestor or benefactor whom he has murdered. (Domat. part 2, 
book 1, tit. 1, par. 3; Code Napoleon, par. 727; Mackeldy’s Roman 
Law, 530, 550.) In the Civil Code of Lower Canada the provisions 
on the subject in the Code Napoleon have been substantially copied. 
But so far as I can find, in no country where the common law pre- 
vails had it been deemed important to enact a law to provide for 
such a case. Our revisers and lawmakers were familiar with the 
civil law, and they did not deem it important to incorporate into our 
statutes its provisions upon this subject. This is not a casus omis- 
sus. It was evidently supposed that the maxims of the common law 
were suGBcient to regulate such a case, and that a specific enactment 
for that purpose was not needed.” 

These maxims of the common law are expressly made a part of 
our laws by the statute of this state, first adopted in 1816, as we 
have hereinabove indicated. They are a part of the law of the state 
by force of section 4151, Rev.St.l899, unless they have been repealed, 
changed, modified, or wiped out by statute law. Have we by statute 
either expressly or impUedly clianged or modified the mcixims dis- 
cussed in the Tennessee and New York cases, supra? Has the com- 
mon law in this respect been repealed, changed, or modified? We 
think not. If not, they are a part of our law. If not, then this 
statute must be read in connection therewith, and when so read the 
father of appellees acquired no interest in the estate in controversy, 
and appellees have none. “Statutes in derogation of the common 
law are to be strictly construed, unless as in some states there is a 
statutory provision to the contrary.” 8 Cyc. 376, and cases cited. 
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The common-law rule is tersely stated in section 665 of Wharton 
on Homicide (3d Ed.) thus: “To permit a person who commits a 
murder, or any person claiming under him, to benefit by his criminal 
act, would be contrary to public policy. And no devisee can take 
under the will of a testator whose death has been caused by the 
criminal and felonious act of the devisee himself. And, in applying 
this rule, no distinction can be made between a death caused by 
murder and one caused by manslaughter. Nor does the common-law 
right of succession by descent operate in favor of one who willfully 
takes the life of his ancestor for the purpose of succeeding to his 
property rights. And the common-law right of a man to succeed to 
the property of his wife upon her death does not operate in favor 
of one who murders his wife. And the rule that the common-law 
doctrine of succession to property does not operate in favor of one 
who willfully takes the life of his ancestor should apply against any 
person claiming through or under the slayer. Nor does a rule of 
law that common-law right of succession to property does not oper- 
ate in favor of one who willfully takes the life of his ancestor con- 
travene a constitutional provision that a conviction of crime shall not 
work a forfeiture of the estate.” 

To our mind our statutes of descents and distributions are so large- 
ly expressive of the common law that we must consider these m^ims 
and the whole body of the applicable common-law doctrines; tliat we 
must read them together as parts and parcels of the same system, 
and when so read there can be but one answer to the query suggested 
by the facts of this case. 

For these considerations alone, we think this case should be re- 
versed, . . . i. e., that our statutes of descents and distribu- 

tions and the live parts of the common law constitute one system 
of laws in this state upon that subject, and the statutory law must 
he construed with reference to that live portion of the common 
law . . . 


B, Incomplete Expression: the 0(xsiis Omissus 
STATE V. PARTLOW 

Supreme Court of North Carolina, 18S4. 91 N.O. 550. 

Merrimon, J. The act of 1881, ch. 234, prohibits the sale of spiritu- 
ous liquors within designated distances from many churches and other 
places named therein. So much of it as is material to this case pro- 
vides, “that the sale of spirituous liquors shall be prohibited within 
three miles of . . . Mount Zion church in Gaston county.” 

It appeared on the trial that there were two churches bearing the 
name “Mt, Zion” in Gaston county, and there is nothing in the statute 
indicating to which of them it applies. 

It is plainly the duty of the court to so construe a statute, ambigu- 
ous in its meaning, as to give effect to the legislative intent, if this be 
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practicable. Its meaning in respect to what it has reference and the 
objects it embraces, as well as in other respects, is to be ascertained by 
appropriate means and indicia j such as the purposes appearing from 
the statute taken as a whole, the phi'aseology, the words ordinary or 
technical, the law as it prevailed before the statute, the mischief to be 
remedied, the remedy, the end to be accomplished, statutes in pan ma- 
t&'ia, the preamble, the title, and other like means. But the meaning 
must be ascertained from the statute itself, and the means and signs 
to which, as appears upon its face, it has reference. It cannot be 
proved by a member of the legislature or other person, whether in- 
terested in its enactment or not. A statute is an act of the legislature 
as an organized body. It expresses the collective will of that body, and 
no single member of it, or all the members as individuals, can be heard 
to say what the meaning of the statute is. It must speak for and be 
construed by itself, by the means and signs indicated above. Other- 
wise, each individual might attribute to it a different meaning, and 
thus the legislative will and meaning be lost sight of. Whatever may 
be the views and purposes of those who procure the enactment of a 
statute, the legislature contemplates that its intention shall be ascer- 
tained from its words as embodied in it.' And courts are not at liberty 
to accept the understanding of any individual as to the legislative intent, 
State V. Boon, 1 (N.C.) Taylor’s Rep., 103; Drake v. Drake, 4 Dev., 110; 
Adams v. Turrentine, 8 Ired., 147; State v. Melton, 44 (N.C.) Busb., 49; 
Blue v. McDuffie, lb., 131; Potter’s Dwarris on Statutes, 179, et seq. 

But a statute must be capable of construction and interpretation; 
otherwise it will be inoperative and void. The court must use every 
authorized means to ascertain and give it an intelligible meaning; but 
if after such effort it is found to be impossible to solve the doubt and 
dispel the obscurity, if no judicial certainty can be settled upon as to 
the meaning, the court is not at liberty to supply, to make one. The 
court may not allow “conjectural interpretation to usui'p the place of 
judicial exposition.” There must be a competent and efficient expres- 
sion of the legislative will. In Drake v. Drake, supra, Chief Justice 
Ruffin said; “Whether a statute he a public or private one, if the 
terms in which it is couched be so vague as to convey no definite mean- 
ing to those whose duty it is to execute it, either ministerially or ju- 
dicially, it is necessarily inoperative. The law must remain as it was, 
unless that which professes to change it be itself intelligible.” 

When the statute intends to refer to and embrace within its pro- 
visions one or more of a multitude of things of the same kind, or one 
or more persons of many of the same name, it must do so in some way 
or manner, in terms, or by reasonable implication, or appropriate de- 
scriptive words, to designate what things or persons are intended by 
it. Else, how can the court or a ministerial officer decide what things 
or persons are meant? A member of the legislature might say one 
thing or person was meant; another might say another thing or per- 
son was meant; a third might say yet another thing or person was 
meant; and thus the legislative will might entirely fail. The statute 
must speak. The legislative exorescinn of ur. 
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prevail; and if this does not appear viath such a degree of certainty 
as that the court can learn what it is, the statute cannot operate. 

Now the clause of the statute before us simply refei's to “Mount Zion 
church in Gaston county,” and there are two churches of that name in 
that county. There is nothing in the statute that in the remotest de- 
gree indicates to which of the two it refers. There are no means or 
signs of any kind appearing in it, in terms, by implication, by refer- 
ence, or by any possible construction, that go to point to one of the two 
churches any more than to the other. It must, therefore, be as in- 
operative as if there was no church, or fifty churches of the same 
name in that county. 

The testimony of the witness, who was a senator at the time the 
statute was enacted, was wholly incompetent for the reasons already 
stated. 

We are constrained to declare that the clause of the statute under 
consideration is, because of its ambiguity, inoperative and void. 

There is error, for which the judgment of the superior court must 
be reversed, and further proceedings had according to law. Let this 
be certified. 

Error. 

Reversed. 


STATE ex rel. HUGHES v. REUSSWIG 

Supveme Court o£ Miunesota, 1910. 110 Minn. 473, 126 N.W. 279. 

Jaggard, J. This is an appeal from an order sustaining a demurrer 
to the answer of respondent and appellant, who will hereafter be re- 
ferred to as defendant, in quo warranto proceedings initiated by rela- 
tor and appellee, who will hereafter be referred to as plaintiff. The 
plaintiff alleged that he had been elected as chairman of common 
school district No. 1 in Itasca county at an adjourned annual meet- 
ing held on or about August 5, 1908, that he thereafter qualified for 
said office, and that respondent refused to recognize the rights of 
relator and unlawfully withholds said office from him. In his an- 
swer defendant alleged that said common school district contains 
more than ten townships, and that he was elected as said chairman 
at a “general biennial state election” held on November 6, 1900, that 
he thereafter qualified as such officer, that he now claims said office 
by virtue thereof, and that certain minor irregularities in the election 
of relator by the annual school meeting also occurred. It is not al- 
leged that there was any fraud or misconduct in the election of rela- 
tor at the annual school meeting. 

The merits of the controversy go to section 1311, Rev.Laws 1905, 
under which respondent claims, and which attempts to provide for 
an election in school districts containing ten or more townships at 
tile general state election. Relator attacked this section on the 
ground, among others, that it was so inadequate and incomplete 
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that it could not be enforced. Section 1311 reads as follows: "In aU 
common school districts embracing ten or more townships, the trus- 
tees shall be elected biennially at the general state election, two trus- 
tees at every such election; the term of office of one to commence 
August 1 in the year following his election, and that of the other 
August 1 in the second year following his election; the time of the 
commencement of the term of each to be indicated on the ballot. 
The vote shall be returned and canvassed, and the per’sons elected 
notified, in the same manner as in the election of county officers. 
But a separate ballot box shall be used, and the voters need not reg- 
ister.” If that section is enforceable, then the defendant elected 
under it is entitled to the office; if it is not, then the plaintiff elected 
at the adjourned annual meeting (see section 1305), which had the 
power to “elect by ballot” officers of the district (subdivision 3, § 
1308) , is entitled to the office. 

1. The relevant general principles of construction are clear. On 
the one hand, the court will riot allow judicial interpretation to usurp 
the place of legislative enactment. A statute is not valid unless there 
be a competent and official expression of legislative will. [Citing 
cases.] 

On the other hand, as Ryan, C. J., said in Atty. Gen. v. Eau Claire, 
37 Wis. 438: “We owe great deference to the legislative authority. 
It is our duty to give effect to all its enactments, according to its 
intention, as far as we have constitutional right and power; and to 
that end it behooves us, as far as we are able, to place such a con- 
struction on statutes as will reconcile them to the Constitution, and 
to give them effective operation, under the Constitution, according to 
the intention with which they are passed. It would be palpable vio- 
lation of judicial duty and propriety to seek in a statute a construc- 
tion in conflict with the Constitution or with the object of its enact- 
ment, or to admit such a construction when the statute is fairly sus- 
ceptible of another in accord with the Coirstitution and the legi^ative 
intention.” . . 

This court has repeatedly announced this doctrine. It has held 
statutes void only when clearly necessary, and then generally be- 
cause of their violation of some substantial constitutional require- 
ment. Every reasonable effort has been made to so interpret an 
enactment as to hold it enforceable and to effectuate the legislative 
intent. The resulting rule is clearly formulated by Mr. Sutherland: 
“It is the bounden duty of courts to endeavor by every rule of con- 
struction to ascertain the meaning of, and to give full force and effect 
to, every enactment of the General Assembly not obnoxious to con- 
stitutional provisions. But if, after exhausting every rule of con- 
struction, no sensible meaning can be given to the statute, or if it is so 
incomplete that it cannot be carried into effect, it must be inoperative 
and void.” StatCons. pp. 140, 141. 

2. It remains to apply this principle to the facts in this case. It 
is evident that the statute in itself is incomplete and inartistic. It 
is a good illustration of legislative crudity and imperfection t+ 
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not at all follow, however, that it is absolutely void. Plaintiff has 
urged before this court five respects in which “it gives no sulficicnt 
means whereby this act may be enforced.” We will consider them 
successively, but with some change in their order. 

(a) “Section 1311 makes no provision for nominating candidates.” 
It is evident that the act must be construed in connection with the 
election law. This is in logical pursuance of the general requirement 
that statutes must be interpreted as a whole. Portions of the elec- 
tion law which can reasonably be incorporated into section 1311 are 
a necessary part of it. The only question is whether that law, con- 
strued with section 1311, is enforceable. So far as the provisions for 
nominating candidates is concerned, we think the result of the stat- 
ute read as a whole is adequate. A number of provisions of that 
law may supply the deficiencies in section 1311. For example, sec- 
tion 213 provides for nomination by voters by means of certificates 
of nomination. We are at a loss to see why this section should not 
be adequate for nominating candidates for the office of trustee of the 
school district. 

(b) “Section 1311 provides that the term of one trustee shall 

commence August 1st following the election, and the term of the 
other a year later. It makes no provision for designating which 
two trustees shall be so voted for. It does not designate which shall 
ibe chairman, treasurer, or clerk, or what terms shall be assigned to 
those officers. . . .” It is an obviously reasonable construction 

that, when candidates are nominated, the terms and office should be 
designated. If there is a failure in this respect, then the officers hold- 
ing over would occupy the term imtil other provision be made for fill- 
ing it. 

(c) "How are the names of candidates placed on the ballot? Who 
provides the ballot boxes and other election supplies? Who names 
the judges of election and clerks? Who establishes precincts and 
polling places? These and many other vital questions at once sug- 
gest themselves." The general election fully supplies these deficien- 
cies. See section 1311. 

(d) “Section 1311 makes no provisions for the officers of newly 
organized districts containing ten or more townships. Nor is it 
aided by section 1313. This, however, need not be urged, in view of 
the otherwise unmistakably defective character of the act.” It is 
plain that this criticism would merely limit the operation of section 
1311, and leave the trustees of such newly organized districts to be 
elected otherwise than under section 1311. 

(e) “Section 1311 provides for the election of two trustees bien- 
nially at the general state election. It makes no provision for the 
third trastee in the event of a first election in a common school dis- 
trict at the general state election under section 1311.” We are at a 
loss to see why a law requiring two trustees for a certain time should 
not be as valid as a law requiring three trustees. It might be that 
the court would hold that the elected trustee had a right to fiU the 
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vacancy. Without doubt courts would prove adequate to determine 
this question, if the proper occasion should arise. The controversy 
is, however, academical in view of the change in the law introduced 
by chapters 187 and 238, Laws 1909. 

It follows that section 1311 was valid, and the demurrer improperly 
sustained. 

Reversed. 


PEOPLE V. PATTEN 

Supreme Court of Illinois, 1930. 338 111. 385, ITO N.E. 280, 

Heard, J. Plaintiffs in error, James Patten, Bob Kurfirst, Paul A. 
Fischer, Frank Spinuzza, and Lloyd Fravel, were each separately 
charged in the municipal court of Chicago, by information, with oper- 
ating a motor vehicle on the public highway in the city of Chicago 
without first procuring a license for the same, in violation of section 
9 of the Motor Vehicle Act (Smith’s Stat. 1927, p. 2388, c. 121, § 209). 
Each pleaded not guilty and waived trial by jury, and the cases were 
-consolidated for trial. On a hearing before the court each defendant 
was found guilty and sentenced to pay a fine of $10 and also the 
costs, and, in default of payment, stand committed to the house of 
■correction until the fine and costs shall be worked out at the rate of 
$1.50 a day or until paid. Upon writs of error from the Appellate 
Court for the First District, the judgments of the municipal court 
were severally affirmed. Writs of error were severally sued out of 
this court by plaintiffs in error, and the causes are here consolidated 
for hearing. 

The question involved here is whether, upon a proper construction 
of section 9 of the act as it existed at the commencement of these 
prosecutions, a license fee is required for the use of a semitrailer on 
public highways. 

By section 1 of the Act (section 201), the term “motor vehicle" in- 
cludes “trailers, or semi-trailers pulled or towed by a motor vehicle.” 
Section 2 (section 202) divides motor vehicles into two divisions, the 
second of which is “those vehicles which are designed and used for 
pulling or carrying freight.” Section 3 (section 203) fixes the maxi- 
mum gross weight to be permitted on the road surface through the 
axle of any vehicle and the number of pounds per inch of width of tire 
under one wheel, and paragraph 5 of said section provides that, “where 
trailers are used the length of any vehicle, or vehicles, combined with 
their trailers, shall not exceed 65 feet.” Section 5 (section 205) pro- 
vides that “all motor vehicles and all trailers or other vehicles in 
tow thereof, or thereunto attached, operating upon the improved 
public highways, shall have tires of rubber or some material of equal 
resiliency,” and that defective tires shall not be permitted to be used 
if so worn or otherwise damaged as to cause undue vibration or undue 
-concentration of the wheel load on the surface of the road. 
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It is the contention of plaintiffs in error that a license for semi- 
trailers is not provided for, required, or authorized under section 9 
of the Motor Vehicle Act (Smith-Hurd Rev.St.l927, c. 121, § 209), 
for no license fee is fixed as to semitrailers. Section 9 in full is as 
follows; 

“§ 9. All vehicles of the second division as described in section 2 
of this Act, which are designed or equipped or used for carrying 
freight, goods, wares or merchandise, and all veliicles of said first 
division which have been remodeled and are being used for such pur- 
poses, and all vehicles of said second division which are used for 
carrying more than seven persons shall pay to the Secretary of State 
for each calendar year from and after January 1, 1924, license fees 
for the use of the public highways of this State at the following rates, 
to wit: 

‘‘(a) Vehicles having a gross weight of five thousand (5,000) 
pounds and less, including the weight of the vehicle and maximmn 
load, $12.00. 

“(b) Vehicles having a gross weight of more than five thousand 

(5.000) pounds and not more than twelve thousand (12,000) pounds, 
including the weight of the vehicle and maximum load, $22.50. 

“(c) Vehicles having a gross weight of more than twelve thousand 

(12.000) pounds and not more than sixteen thousand (16,000) pounds, 
including the weight of the vehicle and maximum load, $75.00. 

“ (d) Vehicles having a gross weight of more than sixteen thousand 

(16.000) pounds, and not more than twenty thousand (20,000) pounds, 
including the weight of the vehicle and maximum load, $100.00. 

“(e) Vehicles having a gross weight of over twenty thousand 

(20.000) pounds, including weight of vehicle and maximum load, 
$150.00. 

“(f) Tractors, traction engines or other similar vehicles used for 
hauling purposes, except as hereinafter provided, shall pay the same 
fees accordhig to their weight as hereinbefore required in this sec- 
tion of other vehicles. AH trailers and semi-trailers used with a motor 
vehicle shall pay to the Secretary of State for each calendar year from 
and after January 1st, 1924, license fees for the use of the public high- 
ways of this State at the following rates, to wit: 

“(a) Trailers having a gross weight of 2,000 pounds, and less, in- 
cluding the weight of the trailer and maximum load, $6.00. 

“(b) Trailers having a gross weight of more than 2,000 pounds, 
and not more than 10,000 pounds, $25.00. 

“(c) Trailers having a gross weight of more than 10,000 pounds, 
including the weight of the trailer and maximum load, $50.00.” 

The facts are not in controversy. All were practically stipulated. 
Each plaintiff in error operated a motor vehicle called a “semi-trailer” 
on the public highways, as charged, without being licensed so to do 
under the provisions of the Motor Vehicle Act, and without having ap- 
plied for and obtained license to operate and without paying a license 
fee. 
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The undisputed evidence shows that there is a material difference 
between a trailer and a semitrailer. While both are classed as mo- 
tor vehicles by the Motor Vehicle Act, this difference is recognized 
by the Legislature in the portions of the act above quoted. A trail- 
er, as shown by the evidence, is a unit in itself, has four wheels, and 
can be propelled by any power, while a semitrailer is two-wheeled 
and is absolutely useless unless it is attached to a tractor truck. The 
frame of the semitrailer overlaps the frame of the truck, on the 
top of which frame is a horizontal turntable or fifth wheel, to which 
the front end of the semiti-ailer attaches, forming a six-wheeled 
unit. A semitrailer carries a much less load than a trailer, and its 
price is much less. 

Defendant in error contends that all general provisions, terms, 
phrases, and expressions in a statute must be liberally construed 
in order that the true intent and meaning of the Legislature may be 
fully carried out, and cites many cases in support of this rule of 
construction, among them People v. Fox, 269 111. 300, 110 N.E. 26, 29, 
where this court said: “The rule is elementary that the primary ob- 
ject of construing a statute is to ascertain and give effect to the true 
intent and meaning of the Legislature in enacting it; that it is ‘the in- 
tention of the lawmakers that makes the law.’ Hoyne v. Danisch, 264 
111. 467, 106 N.E. 341. For the purpose of ascertaining and giving 
effect to this intention of the lawmakers, it is proper to consider the 
occasion and necessity for the law. . . . Where the spirit and 

intention of the Legislature in adopting the act are clearly expressed, 
and its object and purposes are clearly set forth, the courts are not 
confined to the literal meaning of the words used, when to do so 
will defeat the obvious legislative intention and result in absurd 
consequences not contemplated or intended by it. In such cases the 
literal language of the statute may be departed from, and words may 
be changed, altered, modified, and supplied, or omitted entirely, if 
necessary to obviate any repugnancy or inconsistency between the 
language used and the intention of the Legislature as gathered from 
a consideration of the whole act and the previous condition of legisla- 
tion upon that subject.” This is undoubtedly tire correct rule of con- 
struction, subject to tBe proviso of section 1 of chapter 131 of our 
statutes, “unless such construction would be inconsistent with the 
manifest intent of the Legislature or repugnant to the context of the 
same statute.” The intention of the Legislature is manifested by, and 
must be ascertained from, what it has said in the act construed, and not 
from something the court might surmise the Legislature might have 
intended to say but which it for some reason failed to say. 

From a perusal of the Motor Vehicle Act as it then existed, it is evi- 
dent that the Legislature by that act intended to classify trailers and 
semitrailers as different motor vehicles, that by section 9 its intention 
is manifest that semitrailers should pay a license fee, and that by that 
section it intended to ffx a license fee for semitrailers. It is, how- 
ever, just as manifest that by that section, the Legislature by some 
mistake or oversight failed to fix the amount of such fee, and that it 
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used therein no language which enables us to determine what amount 
it intended to fix as such license fee. This section was amended by the 
Legislature in 1929 (Laws 1929, p. 655, § 1) , so as to fix license fees 
for semitrailers. 

A law must be complete in all its terms and conditions when it 
leaves the Legislature, so that every one may know, by reading the 
law, what his rights are and how it will operate when put into execu- 
tion. People V. Board of Election Com’rs, 221 111. 9, 77 N.E. 321, 5 
Ann.Cas. 562. If the Legislature has accidentally or inadvertently 
failed to express its intention to declare that certain conduct shall 
constitute a crime or misdemeanor, the court is powerless to correct 
the error or supply the omission, no matter how plainly the conduct 
in question is within the mischief intended to be remedied by the stat- 
ute. State V. Trapp, 140 La. 425, 73 So. 255; State v. Palanque, 133 
La, 36, 62 So. 224. An act cannot be executed where the language 
appears on its face to have a meaning but it is impossible to give it 
any precise or intelligible application in the circumstances under which 
it was intended to operate. While it is the duty of the courts to as- 
certain the meaning of and give effect to every constitutional enact- 
ment of the General Assembly, they cannot supply omissions or 
remedy defects in matters committed to the Legislature. People v. 
Sweitzer, 266 111. 459, 107 N.E. 902, Ann.Cas.l916B, 586. TheLegisla- 
ture having in the act in question failed to fix a license fee for the op- 
eration of semitrailers, plaintiffs in error cannot rightfully be con- 
victed of a misdemeanor in failing to pay a license fee therefor. 

The several judgments of the Appellate Court and the municipal 
court of Chicago here reviewed are reversed. 

Judgments reversed. 


HAWORTH V. CHAPMAN 

Supreme Court of Florida, 1034, 113 Fla. 691, 152 So. 603. 

Love, Circuit Judge. In response to a writ of habeas corpus issued 
by this court, the return shows the petitioner is held in custody under 
a conviction, for violating sections 1-3, chapter 8466, Acts of 1921, sec- 
tions 7308-7310, Comp.Gen.Laws, and a judgment and sentence to 
“pay costs of prosecution and be imprisoned for seven years in the 
state penitentiary from the date of your delivery to the officers there- 
of, upon failure to pay costs an additional 6 months’ sentence is im- 
posed." 

The statute under which the petitioner was convicted and sentenced: 
is as follows: 
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“Chapter 8466— (No. 71). 

“An Act Relating to Fraud or the Attempt to Defraud by Assuming 
to Have or be Able to Obtain Certain Information Whether the 
Same Exists or Not; To Prescribe Certain Evidence, and to Pro- 
vide Penalties for the Violation of This Act. 


“Be It Enacted by the Legislature of the State of Florida; 

“Section 1. That on and after the passage and approval of this 
Act it shall be unlawful for any person or persons to defraud or at- 
tempt to defraud any individual or individuals out of any thing of 
value, by assuming to have or be able to obtain any secret, advance 
or inside information regarding, any person, transaction, act or thing, 
whether such person, transaction, act or thing exists or not. 

“Sec. 2. Any person or persons guilty of violating the provisions of 
Section 1 of this Act shall be deemed guilty of a felony and, upon con- 
viction thereof, shall be fined not more than Ten Thousand ($10,000.00) 
Dollars and ten years in the State penitentiary. 

“Sec. 3. All paraphernalia of whatsoever kind in possession of 
and used in defrauding or attempting to defraud as specified in Sec- 
tion 1 of this Act shall be held and accepted by any Court of Jurisdic- 
tion in this State as priraa facie evidence of guilt, 

“Sec. 4. This Act shall take effect upon its becoming a law. Ap- 
proved June 14, 1921.” 


It is contended on behalf of the petitioner that the penalty pro- 
vided in section 2 of the act for its violation, viz. that the offender 
“shall be fined not more than Ten Thousand ($10,000.00) Dollars and 
ten years in the State penitentiary,” is so indefinite and uncertain 
as to render the act void, in that, considered with its context, such 
quoted part of the act does not authorize the imposition of a fine 
as the sole penalty for its violation, and further , in that it does not 
authorize by express words, imprisonment in the state penitentiary , it 
fails to constitute its violation a felony; and further that said quoted 
part of section 2 is such an inseparable integral part of the interde- 
pendent provisions of the act that the quoted provision, being un- 
certain and indefinite, is in whole or in part unoperative, if it does 
not render the entire act ineffectual to authorize the imposition of 
any sentence either of fine or imprisonment. 


the fundamental principle in the judicial interpretation 
of a statute is that the object is to determine what intention is con- 
veved bv the language used therein. The rule is well and aptly stated 
lA CDrvil Tp V Borough of Woodcliff, 64 N.J.Law, 286, 45 A. 686, 
687 as follows: “When the intention is expressed, the question is one 
of verbal construction only; but. if the language be not express, and 
some intention must necessarily be imputed, then it must^ be deter- 
mined by inference grounded on legal principles, one of which is that 
the legislature must have entertained some intention, and the interpre- 
ter must deterniiae what it was, unless it be that the statute lacks the 
formal requisite needed in order to give it the effect - i-’- -- - 
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the ti’ue sense of the form of words which is used which is to be dis- 
covered by the interpretation or constiaiction of the statute, tak- 
ing all its parts into consideration, and, if fairly possible, giving them 
all effect Speaking more concretely, when the intention can be as- 
certained with reasonable certainty, words may be altered or supplied 
in the statute so as to give it effect, and to avoid any repugnancy to or 
inconsistency with such intention.” 

Section 7105 (5006) provides that; “Any crime punishable by 
death, or imprisonment in the State Prison, is a felony, and no other 
crime shall be so considered. Every other offense is a inisdemeanor.” 

In the Constitution, section 25, art. 16, appears the following pro- 
vision: “The term felony, whenever it may occur in this Constitu- 
tion or in the laws of the State, shall be construed to mean any crim- 
inal offense punishable with death or imprisonment in the State pen- 
itentiary.” 

If, therefore, tlie absence of the words “imprisonment for” from 
the above-quoted provision of the act restricts the penalty for its 
violation to a fine, the offense denounced is a misdemeanor, though in 
the every words of the penalty clause it is termed a felony, thus pro- 
ducing an obvious contradiction if hot an absurd conclusion. There 
is a strong presumption against absurdity in a statutory provision; 
it being unreasonable to suppose that the Legislature intended their 
own stultification, so, when the language used is susceptible of two 
senses, the sense will be adopted wliich will not lead to absurd con- 
sequences. Considering then the act as a whole and all of its language, 
it cannot be successfully contended that the intenirand purpose of the 
Legislature was to punish the violation of its provisions by a fine only, 
thus making the offense a misdemeanor, contrary to the expressed in- 
tent of the act. 

The only remaining alternatives are either to hold the entire statute 
invalid for the indefiniteness of its penal provision or to give it life 
and effect by ascertaining and enforcing the intent and purpose of 
the legislature in enacting it, if this can be done with reasonable cer- 
tainty from a consideration of its language and the purpose to be 
accomplished within constitutional limitations. 

To hold that the statute is invalid requires us to decide that its penal 
clause is so uncertain that the court is unable to determine what the 
Legislature intended or is so incomplete that it can not be executed. 

It is a familiar imle of statutory construction that in the interpreta- 
tion of a statute that construction of the language employed is to be 
adopted, if possible, which will sustain the validity of a statute, in ac- 
cordance with the maxim “ut res magis valeat quam pereat.” Under 
this rule, the courts will correct evident mistakes and supply evident 
omissions, to prevent a law from becoming a nullity. 

If the constitutional definition of a felony, section 25, art. 16, be 
substituted in section 2 of the act instead of the word “felony” ap- 
pearing therein, the section would read as follows: Any person or 
persons guilty of violating the provisions of section 1 of this act Rhah 

Read & MaoDonaeb U.O.B.lEa. 
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be deemed guilty of a “criminal offence punishable with death or 
imprisonment in the State penitentiary,” and upon conviction there- 
of shall be fined not more than $10,000 and ten years in the state pen- 
itentiary. 

The express language used in this section, if sufficient to constitute 
the offense a felony, limits the punishment of its violation to impris- 
onment in the state penitentiary as distinguished from the punish- 
ment of death. Therefore, from the very words used, it seems ob- 
vious that the intent of the Legislature, in denominating the offense 
as a felony, was to prescribe the punishment for its violation by im- 
prisonment in the state penitentiary in addition to a fine. 

To supply the words “imprisonment for” before the words “ten 
years in the State penitentiary” is merely to supply words obviously 
intended to be used but inadvertently or accidentally omitted in 
transcribing the bill in the Legislature, and for this there is ample 
precedent. 

The intention of the Legislature being apparent and easily gathered 
from the context of the act, the question then arises. What is the 
duty of the court in the premises? 

It has been stated by an eminent law writer that “legislative enact- 
ments are not more than any other writings to be defeated on ac- 
count of mistakes, errors or omissions, provided the intention of the 
Legislature can be gathered from the whole Statute. When one word 
has been erroneously used for another, or a word omitted, and the 
context affords the means of correction, the proper word will be deem- 
ed substituted or supplied. This is but making the strict letter of the 
statute yield to the obvious intent.” 2 Sutherland Stat.Const. § 410. 

In 59 C. J. 992, in the discussion of the construction and operation 
of statutes, citing a large number of cases, it is stated: "Where it 
appears from the context that certain words have been inadvertently 
omitted from a statute, the Court may supply such words as are 
necessary to complete the sense and to express the legislative intent, 
but it cannot supply words purposely omitted and should supply an 
omission only when the omission is palpable and the omitted word 
plainly indicated by the context; and words will not be added ex- 
cept when necessary to make the statute conform to the obvious in- 
tent of the legislature, or to prevent the Act from being absurd; and 
where the legislative intent cannot be accurately determined because 
of the omission, the Court cannot add words to express what might 
or might not be intended.” 

See, also, Kennedy v. Gibson, 8 Wall. 498, 19 L.Ed. 476, where the 
word "by” was supplied in an act providing that “all suits against” 
certain corporations may be brought in proper courts, thus enabling 
suits to be brought by such corporations, the court, in supplying the 
word “by,” saying: "The omission was doubtless accidental.” 

From an inspection of section 2 of the act raider consideration, the 
omission of the words “imprisonment for” was doubtless accidental, 
and supplying them merely gives effect to that intent which is ad. 
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certainable with reasonable certainty from the express words of tlie 
act, and thereby obviates repugnancy and inconsistency. 

To go further and add the words "not more than” before the words 
“ten years in the State penitentiary” enters the realm of probability, 
and not that of reasonable certainty based upon the express language 
of the act itself; but, as stated in U. S. v. Wiltberger, 5 Wheat. 76, 105, 
5 L.Ed. 37, “Probability is not a guide which a court, in constru- 
ing a penal statute, can safely take,” for, in construing a statute, the 
intention of the Legislature is to be ascertained from the words em- 
ployed to express such intent, and in the stated act there are no 
words which authorize the ad^tion of the words “not more than.” 

The rule that penal laws are to be construed strictly is as old 
perhaps as the construction of laws itself, yet it is to be applied in 
connection with the modincation of this ancient maxim that penal laws 
are to be construed strictly, they are not to be construed so strictly 
as to defeat the obvious intention of the Legislature. U. S. v. Wiltber- 
ger, supra. 

The petitioner should be remanded. 


C. Constitutional Limitations on Indefinite Expression 
(i) In Self-Executing Statutes 

WILLIAM H. TAFT, THE LEGISLATURE AND TI-IE 
EXECUTION OF THE LAWS 

12 Hep Pa.Bar Assn. 239, 2a&-247 (1906). 

There is probably no branch of legislation in which the practical 
question of the enforcement of it should be so fully considered as in the 
framing of much needed criminal laws denouncing new abuses and 
evil results in the business of the country, induced by the intense spirit 
of competition and desire to monopolize and made possible by highly 
developed organization. In no class of cases should offenses attempted 
to be denounced be described with more clearness and exactness be- 
cause the line between what is to remain lawful, and what is intended 
to be declared unlawful, must be narrow and must depend largely on 
motive and result, rather than on the intrinsic nature of the act itself. 
But it is just exactly these cases in which the Legislature thunders in 
the index, denounces in general terms not so much the means taken or 
the acts done as the undoubtedly evil result, and leaves it to the ex- 
ecutive and the judiciary to work out the meaning of the Legislature, 
and by judicial legislation to piece out the indefinite, uncertain and un- 
satisfactory declaration of the law. The reason for tliis often is that 
the Legislature itself has a most indefinite idea of the proper method 
of describing and reaching the unquestioned evil which it wishes to 
prevent, so that it is unable to use the legal exactness of description 
proper in a criminal or repressive statute. The Sherman Anti-Trust 
Act is one which might have been made much more definite, in justice 
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to the business community, in justice to the executive and to the courts 
requii’ed to enfoi’ce it, and a large part of the difficulty which has been 
experienced in attempted execution of that act is due, not at all to the 
lack of energy and courage on the part of the executive or comts in 
enforcing it, but to the indefiniteness of the act and the necessity for 
mending it or rendering it specific by judicial decision in such a way 
that it may become of practical use. The first section, against con- 
spiracies in restraint of trade, is perhaps not so difiicult to construe, 
but when it comes to the definition of what an unlawful monopoly is 
in interstate trade, it is no wonder that even at this late date, there 
has been no satisfactory judicial decision which can be used as a guide 
by those charged with the immediate execution of the law. 


YU CONG ENG v. TRINIDAD 

Supreme Court of the United States, 1926. 

271 U.S. 500, 46 S.Gt. G19, 70 L.Ed. 1059. 

Mr. Chief Justice Taft delivered the opinion of the Court. 

This case comes here on a writ of certiorari to review a decision of 
the Supreme Court of the Philippine Islands denying an original pe- 
tition for prohibition against the enforcement by criminal prosecution 
of Act No. 1972 of the Philippine Legislature, known as the Chinese 
Bookkeeping Act, on the ground of its invalidity. The petitioner, Yu 
Cong Eng, was charged by information in the court of first instance 
of Manila, with its violation. He was arrested, his books were seized, 
and the trial was about to proceed, when he and the other petitioner, 
Co Liam, on their own behalf, and on behalf of all the other Chinese 
merchants in the Philippines, filed the petition against the fiscal, or 
prosecuting attorney of Manila, and the collector of internal revenue 
engaged in the prosecution, and against the judge presiding. . 

Act No. 2972, the validity of which is attacked, was passed by the 
Philippine Legislature, and approved February 21, 1921. It reads as 
follows: 

“No. 2972. An act to provide in what languages account books 
shall be kept, and to establish penalties for its violation. 

“Be it enacted by the Senate and House of Representatives of the 
Philippines in Legislature assembled and by the authority of the same: 

“Section 1. It shall be unlawful for any person, company, or part- 
nership or corporation engaged in commerce, industry or any other 
activity for the purpose of profit in the Philippine Islands, in accord- 
ance with existing law, to keep its account books in any language oth- 
er than English, Spanish or any local dialect. 

“Sec. 2. Any person violating the provisions of this act shall, upon 
conviction, be punished by a fine of not more than ten thousand 
pesos, or by imprisonment for not more than two years, or both. 

“Sec. 3, This act shall take effect on November 1st, nineteen hun- 
dred and twenty-one.” 
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This was amended as to its date by a subsequent act and it did not 
take effect until January 1, 1923. Various efforts were made to re- 
peal the act or amend it, but they were defeated. 

The petition, after setting out the prosecution in the court of first 
instance, and the text of the act, avers that the petitioner Yu Cong 
Eng is a Chinese merchant engaged in the wholesale lumber business 
in Manila; that he neither reads, writes nor understands the English 
or Spanish language or any local dialect; that he keeps the books of 
account of his business in Chinese characters; that by reason of his ig- 
norance of the English and Spanish languages and of all local ^alects 
he is unable to keep his books in any other language than his own; 
that, even if he should employ a bookkeeper capable of keeping his 
books in the English or Spanish language, he would have no means of 
personally revising or ascertaining the contents or correctness of the 
books thus kept; that the employment of such a bookkeeper, unless 
he should be a linguist, would entail as a necessary consequence the 
employment of a translator or interpreter familiar with the Chinese 
language and the language or dialect in which such books might be 
kept, in order to enable the petitioner to ascertain by hearsay the con- 
tents thereof; that he would be completely at the mercy of such em- 
ployees, who, if dishonest, might cheat and defraud him of the pro- 
ceeds of his business, and involve him. in criminal or civil liability in 
its conduct; that under the provisions of the act he is prohibited from 
even keeping a duplicate set of accounts in his own language, and 
would, in the event of the enforcement of the law, be compelled to 
remain in total ignorance of the status of his business; and tliat the 
enforcement of the act would drive the petitioner and many other 
Chinese merchants in the Philippines who do 60 per cent, of the busi- 
ness of the Islands and who are in like circumstance, out of business. 

The petition avers that the other petitioner in this case, Co Liam, 
is a Chinese person and conducts a small general merchandise business 
in Manila, commonly known in the Philippines as a Chinese tienda; 
that he carries a stock of goods of about 10,000 pesos, or $5,000; that 
his sales taxes amount to from 40 to 60 pesos per quarter; that he 
neither reads, writes, nor understands the English or Spanish language 
or any local dialect; that he keeps books of account of his small busi- 
ness in Chinese, the only language known to him, without the as- 
sistance of a bookkeeper; that he has been losing money for some time 
in the operation of his business, but that even in prosperous times his 
profits could never be sufScient to justify the employment of a Filipino 
bookkeeper, and that without the opportunity to keep Chinese books, 
he would be kept completely ignorant of the changing condition of his 
business, were he compelled to keep his books in English, Spanish, or 
a local dialect; and that the enforcement of the act would drive him 
and aU the small merchants or tienda keepers in the Islands who are 
Chinese out of business. 

The petitioners aver that the act, if enforced, vwll deprive the pe- 
titioners, and the 12,000 Chinese merchants whom they represent, of 
their liberty and property without due process of law, and deny them 
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the equal protection of the laws, in violation of the Philippine Auto- 
nomy Act of Congress of August 29, 1916, c. 416, § 3, 39 Stat. 546 
(Comp.St. § 3810) .... 

An answer was filed by the fiscal, which is a general denial of the 
averments of the petition as to the effect of the law. He avers that 
the law is valid and necessary, and is only the exercise of proper legis- 
lative power, because the government of the Philippine Islands de- 
pends upon tile taxes and imposts which it may collect in order to car- 
ry out its functions, and the determination of whether the mercantile 
operations of the merchants are or are not subject to taxation, as well 
as the fixing of its amount, cannot and ought not to be left to the 
mercy of those who are to bear it; that due to the inability of the of- 
ficials of the internal revenue to revise and check up properly the cor- 
rectness of the books of account which the Chinese merchants keep 
in their own language, the public treasury loses every year very large 
sums. 

Evidence was taken on the issues made. A majority of the Su- 
preme Court held that, if the act were construed and enforced literally, 
it would probably be invalid, but by giving it an interpretation differ- 
ent from the usual meaning of the words employed it could stand. 
Two of the justices dissented, on the ground that the court had ex- 
ceeded its powers and by legislation made it a different act. . . . 

The majority of the Philippine court in its opinion, after quoting a 
number of authorities showing the duty of a court in determining 
whether a law is unconstitutional or not, first to give every intendment 
possible to its validity, and second to reach a reasonable construction 
by which it may be preserved, said: 

"We come to the last question suggested, a construction of Act No. 
2972 which allows the court legally to approve it. 

“A literal application of the law would make it unlawful for any 
Chinese merchant to keep his account books in any language other 
than English, Spanish, or a local dialect. The f>etitioners say the law 
is susceptible of that interpretation. But such interpretation might, 
and probably would, cause us to hold the law unconstitutional. 

“A second interpretation is that the Chinese merchant, while per- 
mitted to keep his books of account in Chinese, must also keep an- 
other set of books in either English. Spanish, or a native dialect. The 
respondents claim the law is susceptible of such construction. It oc- 
curs to us, however, that this construction might prove as unsatis- 
factory as the first. Fraud is possible in any language. As approxi- 
mation to governmental convenience and an approximation to equal- 
ity in taxation is the most which may be expected. 

“A third construction, which is permissible in view of the history 
of the legislation and the wording of the statute, is that the law only 
intended to require the keeping of such books as were necessary in or- 
der to facilitate governmental inspection for tax purposes. It has not 
escaped our notice that the law does not specify what books shall be 
kept. It is stated by qompetent witnesses that a cash hook, a journal, 
and a ledger are indispensable books of account for an efficient wc. 
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tem of accounting, and that, in the smaller shops, even simpler en- 
tries showing merely the daily records of sales and record of purchases 
of merchandise would be sufficient. The keeping of records of sales, 
and possibly further records of purchases, in English, Spanish, or a 
native dialect, and the filling out of the necessary forms would seive 
the purpose of the government while not being oppressive. Actually, 
notations in English, Spanish, or a dialect of all sales in sales books, 
and of data in other specified forms are insisted upon by the Bureau 
of Internal Revenue, although as appears from Exhibit 2, it is doubt- 
ful if all Chinese merchants have complied with these regulations. 
The faithful observance of such rules by the Chinese is not far re- 
moved from the offer of co-operation oft made for them by the pe- 
titioners of the ‘translation of the account books’ oft mentioned and 
explained by the respondents. 

"The law, in speaking of any person, company, partnership or cor- 
poration, makes use of the expression ‘its account books.’ Does the 
phrase ‘its account books’ mean that all the account books of the per- 
son, company, partnership or corporation must be kept exclusively in 
English, Spanish, or any local dialect? The petitioners argue that the 
law has this meaning. Or does the phrase ‘its account books’ moan 
that the persons, company, partnership, or corporation shall keep du- 
plicate sets of account books, one set in Chinese and the other a trans- 
lation into English, Spanish or any local dialect? Counsel for the re- 
spondents urge this construction of the law upon the court. Or does 
the phrase ‘its account books’ mean that the person, company, part- 
nership, or corporation must keep such account hooks as are necessary 
for taxation purposes? This latter interpretation occurs to us as a 
reasonable one, and as best safeguarding the rights of the accused." 

The court in effect concludes that what the Legislature meant to 
do was to require the keeping of such account books in English, Span- 
ish, or the Filipino dialects as would be reasonably adapted to the needs 
of the taxing officers in preventing and detecting evasion of taxes, and 
that this might be determined from the statutes and regulations then in 
force. What the court really does is to change the law from one 
which by its plain terms forbids the Chinese merchants to keep 
their account books in any language except English, Spanish, or the 
Filipino dialects, and thus forbids them to keep account books in the 
Chinese, into a law requiring them to keep certain undefined books 
in the permitted languages. This is to change a penal prohibitive 
law to a mandatory law of great indefiniteness, to conform to what 
the court assumes was, or ought to have been, the purpose of the 
Legislature, and which in the change would avoid a conflict with 
constitutional restriction. 

It would seem to Us, from the history of the legislation and the 
efforts for its repeal or amendment, that the Philippine Legislature 
knew the meaning of the words it used, and intended that the act as 
passed should be prohibitory, and should forbid the Chinese mer- 
chants from keeping the account books of their business in Chinese. 
Had the Legislature intended only what the Supreme Court has con- 



Sec. 2 


Problems of Language 


857 


stmed it to mean, why should it not have amended it accordingly? 
Apparently the Legislature thought the danger to the revenue was in 
the secrecy of the Chinese "books, and additional books in the per- 
mitted languages would not solve the difficulty. 

"We fully concede that it is the duty of a court in considering the 
validity of an act to give it such reasonable construction as can be 
reached to bring it within the fundamental law. But it is very clear 
that amendment may not be substituted for construction, and that a 
court may not exercise legislative functions to save the law from con- 
flict with constitutional limitation. 

One of the strongest reasons for not making this law a nose of 
wax, to be changed from that which the plain language imports, is 
the fact that it is a highly penal statute authorizing sentence of one 
convicted under it to a fine of not more than 10,000 pesos, or by im- 
prisonment for not more than two years, or both. If we change it 
to meet the needs suggested by other laws and fiscal regulations and 
by the supposed general purpose of the legislation, we are creat- 
ing by construction a vague requirement, and one objectionable in 
a criminal statute. We are likely thus to trespass on the provision 
of the Bill of Rights that the accused is entitled to demand the 
nature and cause of the accusation against him, and to violate the 
principle that a statute which requires the doing of an act so in- 
definitely described that men must guess at its meaning, violates 
due process of law. Connally v. Construction Co., (decided January 
4, 1926) 269 U.S. 385, 46 S.Ct 126, 70 L.Ed. 322; United States v. 
Cohen Grocery Co., 255 U.S. 81, 41 S.Q. 298, 65 L.Ed. 516, 14 A. 
L.R. 1043; International Harvester Co. v. Kentucky, 234 U.S. 216, 
34 S.Ct. 853, 58 L.Ed. 1284; United States v. Reese, 92 U.S, 214, 219, 
23 L.Ed. 563. 

The main objection to the construction given to the act by the 
court below is that in making the act indefinitely mandatory instead 
of broadly prohibitory it creates a restriction upon its operation to 
make it valid that is not in any way suggested by its language. In 
several cases this court has pointed out that such strained construc- 
tion, in .order to make a law conform to a constitutional limitation, 
cannot be sustained. In United States v. Reese, 92 U.S. 214, 23 L.Ed. 
563, the question for decision arose on a demurrer to an indictment 
against inspectors of mimicipal election for refusing to receive and 
count the vote of a colored man. The power of Congress to forbid 
such an act was confined under the Fifteenth Amendment to a refusal 
to receive such a vote from a colored man on account of his race, 
color, or previous condition of servitude, but the section emder which 
the Indictment was brought did not specifically confine the offense to 
a refusal for such a reason or to such discrimination, although in 
previous sections of the act there was a general purpose disclosed 
in the act to enforce the Fifteenth Amendment. The demurrer was 
sustained on the ground that the section was invalid. 

Chief Justice Waite, in delivering the opinion of the court, said at 
_page 221: 
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“We are therefore directly called upon to decide whether a penal 
statute enacted by Congress, with its limited powers, which is in 
general language broad enough to cover wrongful acts_ without as 
well as within the constitutional jurisdiction, can be limited by judi- 
cial construction so as to make it operate only on that which Congress 
may rightfully prohibit and punish. For this purpose, we must take 
these sections of the statute as they are. We are not able to reject 
a part which is unconstitutional, and retain the remainder, because 
it is not possible to separate that which is unconstitutional, if there be 
any such, from that which is not. The proposed effect is not to be 
attained by striking out or disregarding words that are in tlie sec- 
tion, but by inserting those that are not now there. Each of the s^- 
tions must stand as a whole, or fall altogether. The language is plain. 
There is no room for construction, unless it be as to the effect of the 
ConsCitution. The question then to be determined is whether we can 
introduce words of limitation into a penal statute, so as to make it 
specific, when, as expressed, it is general only. It would certainly 
be dangerous if the Legislature could set a net large enough to catch 
all possible offenders, and leave it to the courts to step inside and 
say who could be rightfully detained, and who should be set at 
large. This would, to some extent, substitute the judicial for the 
legislative department of the government.” 

And again the Chief Justice said: 

“To limit this statute in the manner now asked for would be to make 
a new law, not to enforce an old one. This is no part of our duty.” 

The same principle was laid down, and this language approved 
by this court in the Trade-Mark Cases, 100 U.S. 82, 25 L.Ed. 550, in 
which, to save the validity of a general statute providing for trade- 
marks, the court was asked to construe the statute to apply only to 
trade-marks in interstate commerce. . 

We hold the law in question to be invalid. 

Judgment reversed. 


BOSHUIZEN V. THOMPSON & TAYLOR CO. ' 

Supreme Court of Illinois, 1935. 360 111. 160, 195 N.E. 825. 

Herrick, Justice. Gertrude Boshuizen (hereinafter called the 
plaintiff) brought suit in the superior court of Cook county against 
the Thompson & Taylor Company (hereinafter caUed the defend- 
ant) to recover damages under the provisions of paragraph (a) of 
section 15 of the Occupational Diseases Act (Smitli-Hurd Ann.St. c. 
48, § 87(a) for violation of section 1 of that act (section 73). 

The amended complaint in part charged that the defendant is a cor- 
poration engaged in Chicago in the business of jobber of teas, coffees, 
and spices and is a roaster and importer of teas, coffees, and spices, 
and as an incident to said business the defendant engaged in the busi- 
ness of canning and packing pepper and other spices and preparing the 
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same for market; that for a period of eleven months immediately 
prior to May 23, 1934, the plaintiff was in the employ of the defendant 
for hii'c, working in the defendant’s plant in the canning and packing 
of pepper and other spices; that she was required in her employment 
to fdl orders by pouring ground pepper and other spices into cans and 
other containers, to work in dust created by agencies used in tlie man- 
ufacturing process, to come into direct contact with dust created by 
such agencies, and to be exposed to irritating and injurious dusts; that 
the work and process carried on by the defendant was likely and liable 
to produce illness and disease peculiar to the process and work so car- 
ried on, and subjected the employees of the defendant, including the 
plaintiff, to the danger of illness and disease incident to such work and 
processes to which employees are ordinarily not exposed in other lines 
of employment, to wit, illness and disease caused by irritating and in- 
jurious dusts. The defendant filed a motion to dismiss the plain- 
tiff’s amended complaint, alleging, among other grounds, that section 
1 of the Occupational Diseases Act violates, with other constitutional 
provisions, article 3 and section 2 of article 2 of the State Constitution 
and the Fourteenth Amendment to the Federal Constitution. The 
trial court found section 1 of the act unconstitutional and entered 
judgment in favor of the defendant and against the plaintiff for costs. 
From that judgment the plaintiff has taken an appeal direct to this 
court. 

Section 1 of the Occupational Diseases Act is as follows: "That 
every employer of labor in this State, engaged in carrying on any 
work or process which may produce any illness or disease peculiar 
to the work or process carried on, or which subjects the employees to 
the danger of illness or disease incident to such work or process, to 
which employees are not ordinarily exposed in other lines of employ- 
ment, shall, for the protection of all employees engaged in such work 
or process, adopt and provide reasonable and approved devices, means 
or methods for the prevention of such industrial or occupational 
diseases as are incident to such work or process.’’ Smith-Hurd Ann. 
St. c. 48, § 73, Cahill’s Rev.St. 1933, c. 48, par. 185, p. 1375. 

For the purpose of passing upon the construction, validity, or con- 
stitutionality of a statute the court may resort to public official docu- 
ments, public records, both state and national, and may take judicial 
notice of and consider the history of the legislation and the surround- 
ing facts and circumstances in connection therewith. Davis v. Farm- 
ers’ Co-operative Equity Co., 262 U.S. 312, 43 S.Ct. 556, 67 L.Ed. 996; 
23 Corpus Juris, § § 2001, 2005, Applying this rule, we find that the 
Occupational Diseases Act is a specific statute passed in 1911 as a re- 
sult of the report and recommendation of the Occupational Diseases 
Commission appointed by the Governor pursuant to a joint resolution 
adopted by both branches of the General Assembly in 1907 (Laws 
1907, p. 586) , and continued by a like resolution in 1909 (Laws 1909, 
p. 488). This type of legislation was a complete stranger to the com- 
mon law, and section 1 under consideration here has no common-law 
origin or history. First Nat. Banlc v. Wedron Silica Co., 351 111. 560, 
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184 N.E. 897; Arquin v. Industrial Comm., 349 111. 220, 181 N.E. 
613; Keeran v. Peoria, Bloomington & Champaign Traction Co., 277 
lU. 413, 115 N.E. 636; Adams v. Acme White Lead & Colors Works, 
182 Mich. 157, 148 N.W. 485; Pennsylvania Pulverizing Co. v. Butler 
(C.C.A.) 61 F.(2d) 311. The section has no generally accepted body 
of prec^ents, no established standards of conduct, and no common 
knowledge or understanding on which it is bottomed. It therefore 
follows that the constitutionality of section 1 must be decided from an 
examination of the terms of that section alone. In determining the 
validity of section 1 we give due weight to the rule that where two 
divergent, reasonable meanings may be given a statute, the interpreta- 
tion which supports the validity, rather than the one which strikes it 
down, is to be approved (Hunt v. Rosenbaum Grain Corp., 355 lU. 504, 
189 N.E. 907; People v. Anderson, 355 III 289, 189 N.E. 338; 
People V. Dopp, 343 111. 521, 175 N.E. 812), and that the burden of 
showing the unconstitutionality of the statute rests upon the party 
assailing its validity. 

Section 1 does not include employees engaged in extrahazardous oc- 
cupations especially dangerous to the health of the employee, but only 
those employees engaged in nonhazardous industries. . . 

It is contended by the plaintiff that section 1 has been the law for 
many years and its provisions enforced by judgments of this court; 
that thereby the court has recognized its validity; that the rule is, 
where a statute has been recognized as valid, indirectly or directly, in 
numerous decisions, then the maxim of stare decisis should be applied 
and the statute be declared constitutional. There is merit in this posi- 
tion, but the rule cited is not inflexible. While section 1 has been in 
force over twenty years, yet it is only within recent years that cases 
based upon its provisions have reached this court, and there is not a 
long line of decisions of this court upon the subject. In People v. 
Bruner, 343 111. 146, 175 N.E. 400, decided in 1931, there was presented 
to this court for decision the issue whether the statute originally en- 
acted in 1827, providing that juries in criminal cases should be the 
judges of the law as well as of the facts, offended the provisions of ar- 
ticle 3 and section 5 of article 2 of the State Constitution. That stat- 
ute had theretofore been before this court in different and varying 
forms in a very large number of cases, yet the decision in the Bruner 
Case held the act unconstitutional. It was said in the Bruner Case 
that though a statute had been interpreted and in force over a con- 
siderable period, yet where its constitutionality on the grounds charg- 
ed has never been determined the statute is subject to attack on con- 
stitutional grounds. The statute granting to a master in chancery the- 
power to grant writs of injunction when no judge authorized to grant 
such writs was present in the county was in 1923 declared unconstitu- 
tional in Bottom v. City of Edwardsville, 308 III 68, 139 N.E, 5. That 
statute had been in force since 1845 and the power purported to be 
conferred by it had been frequently and commonly exercised. The 
rule deducible from the authorities is that even though a statute may- 
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be venerable, its old age does not render it immune against constitu- 
tional attacks. 

Numerous cases are cited by the plaintiff wherein statutes speaking 
in general terms have been upheld. An examination of those cases 
will disclose that the employed words in those acts had acquired an in- 
telligible and generally understood meaning at common law or had a 
definite, special, trade, or technical significance. The distinction be- 
tween the two classes of statutes is aptly drawn in People v. Man- 
cuso, 255 N.Y. 463, 175 N.E. 177, 76 A.L.R. 514. It is there pointed 
out that there are two types of legislative acts: (1) Those which pre- 
scribe a duty in terms sufiiciently definite to guide those upon whom 
the duty is imposed, but such certainty must arise from words used 
having either a technical or special meaning sufficiently known and 
understandable to enable compliance therewith or which have ac- 
quired an established meaning through common law or established 
precedents. This class of statutes is valid. (2) Those wherein the 
statutory duty sought to be imposed is attempted to be defined in novel 
and unfamiliar terms which have not yet acquired any definiteness 
or certainty. This type of statutes is unconstitutional. The applica- 
tion of this rule of differentiation will readily harmonize what appears 
at first glance to be an irreconcilable conflict between the cases cited 
by the defendant and the plaintiff. 

It is well to observe that section 1 does not attempt to state what 
"devices” the legislative mind contemplated — whether respirators, 
masks, a certain system of ventilation, or other mechanical devices. 
Did the Legislature by the words “means and methods” intend to pre- 
scribe stated medical examinations, limited hours of labor, construc- 
tion of a type of building or structure to permit the maximum amount 
of sunshine and ventilation in the rooms or places where the labor 
was performed, or other different means or methods? The answer to 
this interrogatory, if the act is valid, must be found in section 1. To 
be valid the statute must prescribe a standard so definite, fixed, and 
understandable as to permit a compliance therewith by one who de- 
sires to meet its requirements. The statute need not specify and< 
particularize the exact norm, but it must lay down a guide that has 
either a definite, fixed meaning at common law or by established and 
recognized precedents, or a trade, technical, or definite, specific mean- 
ing. A. B. Small Co. v. American Sugar Refining Co., 267 U.S. 233, 
45 S.Ct. 295, 69 L.Ed. 589; Connally v. General Construction Co,, 269 
U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322; Champlin Refining Co. v. Corpor- 
ation Commission, 286 U.S. 210, 52 S.Ct. 559, 76 L.Ed. 1063, 86 A.L.R. 
403. While the word “reasonable” has a fixed, definite meaning at 
common law as applied to a standard of degree and diligence, yet the 
word as used in section 1 cannot be given that sense, as it is employed 
as descriptive of the “devices, means or methods” commanded to be 
furnished and adopted by the employer. “Approved,” as used in sec- 
tion 1, is not more intelligible than “reasonable” as employed in that 
same section, “Approved” has no definite, special, technical, trade, or 
common-law meaning or meaning by established precedents. By 
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whom the approval mentioned is to be made is left open to conjecture. 
Is the approval contemplated that of the employer using tte particu- 
lar device, or some other employer or employers engaged in the same 
industry, or the public generally, or a comi; or jury trying a cause 
arising out of an alleged violation of section 1? Even tliough an act 
on its face appears to have a meaning, yet if it is not possible to give it a 
precise and intelligible application under the conditions intended for 
it to operate it is void. Mayhew v. Nelson, 346 111. 381, ITS N.E. 921; 
People V. Sholem, 294 111. 204, 128 N.E. 377; In re Di Torio (D.C.) 8 
F.(2d) 279. 

In the present age, conditions and methods in the industrial world 
change rapidly and often somewhat radically. What is modern to-day 
may be obsolete to-morrow. Section 1, so far as employers and em- 
ployees fall within the purview of that act, purports to be complete 
in itself. From the reading of that section the employer must decide 
whether his industry is included in the class thereby created and 
whether he must provide the “reasonable and approved devices, means 
or methods,” and what they are, for the prevention of occupational 
diseases incident to the work of his undertaking and for the violation 
of the terms of which he must answer in damages and also be liable 
to prosecution for a penalty. The employer must on his own initia- 
tive determine for himself whether any disease suffered by his em- 
ployee is one “to which employees are not ordinarily exposed in other 
lines of employment,” and in that connection must determine the 
sense in which the word “ordinarily” is used in the section. The sec- 
tion furnishes him no guide for the solution of either problem. 

Under section 1 the employer must be able to forecast accurately 
the devices, means, and methods required of him to avoid liability 
under the statute. In a legal proceeding under section 1, by reason of 
its vagueness and indefiniteness, the rights of the parties are left to a 
court or jury for determination without a definite, certain, settled, 
and intelligible rule of conduct determined by the law for their guid- 
ance. It necessarily follows that juries in that situation would be the 
, judges of the law as well as the evidence, and in case of trial without 
a jury the presiding judge would have no stable, definite, and certain 
rule of law for his guidance in administering justice between the 
parties. It would be unjust to hold the employer liable in the exercise 
of his business knowledge for his failure to guess correctly as to his 
duty imder section 1 where the statute itself creates no criterion for 
his safe and sure guidance. Its provisions are so vague, indefinite, un- 
certain, and incomplete that no sufficiently clear and intelligible 
standard of duty is defined thereby. A statute which requires the 
performance of an act in terms so indefinite, uncertain, and puzzling 
that men of ordinary intelligence must necessarily guess at its mean- 
ing and differ as to its application transcends due process of law. Sec- 
tion 1 does not afford due process of law. . . . [Citing cases.] 

Neither is the constitutionality of section 1, as urged by the plain- 
tiff, saved by sections 11 and 12 of the act (Smith-Hurd Ann.St. c, 48, 
§1 83, 84). Section 11, after stating it is the duty of the State De- 
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pai'lniont of Factory Inspection to enforce the act and to prosecute 
violators thereof, proceeds as follows: “The Department of Factory. 
Inspection shall give proper notice in regard to any violation of this 
act to any employer of labor in violating it, and directing the install- 
ment of any approved device, means or methods reasonably necessary, 
in his judgment, to protect the health of the employees therein, and 
such notice shall be written or printed,” etc. 

Section 12 is as follows: “If any occupation or industrial disease or 
illness or any disease or illness peculiar to the work or process carried 
on shall be found in any place of employment in this State by the in- 
spectors of the State Department of Factory Inspection, or called to 
their attention by the State Board of Plealth, which disease or illness 
shall be caused in whole or in part, in the opinion of the inspector, by 
a disregard by the employer of the provisions of this act, or a failure 
on the part of the employer to adopt reasonable appliances, devices, 
means or methods which are known to be reasonably adequate and 
sufficient to prevent the contraction or continuation of any such dis- 
ease or illness, it shall be the duty of the Department of Factory In- 
spection to immediately notify the employer in such place of employ- 
ment, * * * to install adequate and approved appliances, de- 
vices, means or methods to prevent the contracting and continuance 
of any such disease or illness and to comply with all the provisions of 
this act.” Smith-Hurd Ann.St. c. 48, § 84, Cahill’s Rev.St.l933, c. 48, 
par, 196, p. 1376. 

The term “any approved device, means or methods reasonably neces- 
sary,” found in section 11, manifestly is no more definite than the 
vvords “reasonable and approved devices, means or methods” em- 
ployed in section 1. It is urged by the plaintiff that the clause “rea- 
sonable appliances, devices, means or methods which are known to be 
I'easonably adequate and sufficient to prevent the contraction or con- 
tinuation of any such disease or illness” used in section 12 of the act, 
qualifies the word “reasonable” contained in section 1, and expresses 
the meaning of the word “reasonable’' as used in section 1. Waiving 
for the moment the issue as to the constitutionality of sections 11 and 
12 in conjunction with section 1, the latter section is not made suffi- 
ciently certain and specific by section 12 for the further reason it does 
not determine whose “knowledge” is a standard by which the deter- 
mination of what devices, means, or methods are “loiown to be reason- 
ably adequate and sufficient” is to be made. Whether the “knowl- 
edge” js that of the Department of Factory Inspection or its officers, 
a particular employer, employers generally, or the people generally, 
is left by the section to the conjecture and speculation of him who 
reads section 12. ’The question of whether a particular device, means, 
or method is “reasonably adequate and sufficient” is answered not by 
section 12 but is left to the opinion of experts whose judgments may 
materially differ one from the other, or as has often happened, the opin- 
ion of the same expert may change from time to time. It is apparent 
that the phrase “known to be reasonably adequate and sufficient” re- 
fers to the opinion of the factory inspector and no one else, for sec- 



864 


Legislative Language 


CH. 6 


tion 11 provides that the employer is required to install the devices, 
means or methods which are reasonably necessary, in the judgment 
of the State Department of Factory Inspection, to protect the health 
of the employees. If we grant for the purpose of this aspect of the 
case that sections 11 and 12 apply to section 1 and not to section 2 
alone and the three sections 1, 11, and 12 are to be read together, we 
then immediately meet the important issue raised that if so con- 
strued there is then an unlawful delegation of legislative power to 
an administrative body, in violation of article 3 of the State Constitu- 
tion. Sections 11 and 12 purport to grant to the State Department of 
Factory Inspection the power to determine what, in its judgment, are 
devices, means, or methods which employers should adopt, authorize 
such department to direct employers to install such devices, means, 
or methods, and the employer is commanded to obey the order of the 
department in that respect under pain of a penalty for refusal. If 
sections 11 and 12 each fail to promulgate any standard by whfch 
the judgment of the administrative department is to be measured, 
controlled, or limited, the department may arbitrarily decide “what 
appliances, devices, means or methods,” in its judgment, are “ap- 
proved,” “reasonably necessary,” “reasonable” or “known to be rea- 
sonably adequate and sufficient,” or “adequate and approved.” Nei- 
ther section contains within its provisions any definite, permanent, 
certain test or objective standard. It has often been held by this 
court that the legislative department cannot constitutionally vest in 
the discretion of an administrative body the power to determine 
standards of duty not ' definitely found within the legislative act it- 
self. , 

The plaintiff with great earnestness urges that the case of Boll v. 
Condie-Bray Glass & Paint Co., 321 Mo. 92, 11 S.W. (2d) 48, 51, decides 
in accordance with her contention the very issues here involved. We 
have carefully examined that case but cannot accede to the plaintiff’s 
claim that the case is determinative of the issues here presented. A 
distinction of material moment to be noted in the comparison of the 
Illinois and Missouri acts is that the Missouri act requires the furnish- 
ing of "adequate and approved means, methods or devices.” The 
word “adequate” was apparently assumed as making the standard 
definite and certain. Moreover, the Missouri court in its opinion calls 
attention to the fact that the plaintiff there came within the pro- 
visions of a section of the act which required the employer to furnish 
“adequate and approved respirators.” A respirator is a particular anfl 
specific device exacted by the Missouri act. Any employer knows 
what a respiratdr is. By eliminating the word “approved," as the 
court there did, the act required an "adequate . . . respirator.” 

Again, the court there held that the defendant was in no position to 
urge the unconstitutionality of the statute requiring the employer to 
furnish “adequate means, methods, and devices,” as he had never 
furnished any “means, methods, and devices” of any kind or character. 

This court cannot cure the constitutional defects in a statute either 
by judicial amendment or construction, however beneficent the stat- 
ute may be. 
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We are of the opinion that section 1 of the Occupational Diseases 
Ad violates article 3 and section 2 of article 2 of the Constitution of 
this state and the Fourteenth Amendment to the Federal Constitution. 
Judgment affirmed. 


NOTE 

Did tlio court ill Uie principal case require tire same clcfirec of definiteness to tbe 
liiiiguiige boll! as a ‘‘guide lo tire employer” and as a standard for Lire State Uepart- 
lueiit of Pactory In-spectlon? Of. People v. 'Wilson Oil Co., infra. 


STATE V. LANGLEY 

Supreme Court of Wyoming, 1038. 53 Wyo. 332, 84 P.2d 767. 

Blume, Chief Justice. An information was filed against the de- 
fendant in this case for unlawfully selling some merchandise at less 
than cost in violation of Section 2 of Chapter 73, Session Laws of 
Wyoming of 1937, which reads as follows: — 

“It shall be unlawful for any person, partnership, firm, corporation, 
joint stock company, or other association engaged in business within 
this State, to sell, offer for sale or advertise for sale any article or 
product, at less than the cost thereof to such vendor, or give, offer to 
give or advertise the intent to give away any article or product for 
the purpose of injuring competitors and destroying competition. 

“The term cost as applied to production is hereby defined as in- 
cluding the cost of raw materials, labor and all overhead expenses of 
the producer; and as applied to distribution cost shall mean the in- 
voice or replacement cost, whichever is lower, of the article or product 
to the distributor and vendor plus the cost of doing business by said 
distributor and vendor. 

“The cost of doing business or overhead expense is defined as all 
costs of doing business incurred in the conduct of such business and 
must include without limitation the following items of expense: labor, 
including salaries of executives and officers, rent, legal rate of interest 
on capital, depreciation, selling cost, maintenance of equipment, de- 
livery costs, credit losses, all types of licenses, taxes, insurance and 
advertising.” 

Section 5 of the Act excepts from its provisions (a) merchandise 
sold in liquidation, (b) sales of perishable merchandise and seasonal 
goods, (c) damaged merchandise or merchandise deteriorated in qual- 
ity sold as such, (d) merchandise sold under order of court, (e) mer- 
chandise sold in meeting the legal prices of a competitor. Section 12 
of the Act provides as follows; 

“The Legislature declares that the purpose of this Act is to safe- 
guard the public against the creation or perpetuation of monopolies 
and to foster and encourage competition, by prohibiting unfair and 
discriminatory practices by which fair and honest competition is de- 
stroyed or prevented. This Act shall be literally construed that its 
beneficial purposes may be subserved.” 

Eeab & MacDonald U.O.E.Leg.— 55 
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The defendant entered a plea of guilty and thereafter filed a motion 
in arrest of judgment, claiming that the statute is unconstitutional 
as hereinafter mentioned. Thereupon, the court certified to us certain 
difficult constitutional questions, namely, whether Section 2, supra, is 
in violation of the 14th amendment of the Constitution of the United 
States, U.S.C.A.Const. Amend. 14, which provides; “No Sta,te shall 
make or enforce any law which shall abridge the privileges or immuni- 
ties of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law,” or in 
violation of Section 6 of Article 1 of the Constitution of Wyoming, 
which provides: ‘‘No person shall be deprived of life, liberty or prop- 
erty without due process of law,” or in violation of Section 7 of Article 
1 of the Constitution of Wyoming, which provides that “absolute, arbi- 
trary power over the lives, liberty and property of free men exists no- 
where in a republic, not even in the largest majority.” . 

It is claimed that the statute is void for uncertainty, because it is 
impossible under it to determine the cost of merchandise. It is a gen- 
eral and universally accepted rule that in creating an offense which 
was not a crime at common law, a statute must be sufficiently certain 
to show what the legislature intended to prohibit and punish, other- 
wise it will be void for uncertainty. 16 C.J. 67. However, I’easonable 
certainty is all that is required and liberal effect is always to be given 
to the legislative intent when possible. 16 C.J. 68. And if a statute 
is susceptible of two constructions, one of which will render it consti- 
tutional and the other unconstitutional, it is the duty of the court to 
adopt that constmction which, ivithout doing violence to the fair 
meaning of the language, will render it valid. 12 C.J. 788. Let us ex- 
amine the section of the statute under consideration in the light of 
these rules. 

The first paragraph of Section 2 of the act does not attempt to de- 
fine the cost of each article, but merely forbids, under the conditions 
named, the sale or giving away of merchandise below cost. The sec- 
ond paragraph attempts to define the cost of a stock of merchandise, 
fixing it at invoice price or replacement cost, plus cost of labor and 
overhead expenses. That is a general definition, and it would seem 
that no exceptions to such definition could be taken, unless it is too 
indefinite, ‘The third paragraph attempts to define somewhat more 
accurately the cost of doing business, or overhead expenses, and re- 
quires to be included therein labor, salaries, rent, interest on capital, 
depreciation, selling cost, maintenance of equipment, delivery cost, 
etc. The court in Balzer v, Caler, supra, thought that these various 

items were, by this section, to be added to each item of merchandise 

instead of the proper proportion thereof. There seems to be no justi- 
fication for such construction. These items must be included in the 
cost of doing business— nothing more. The proportion to be added to 
each item of merchandise is not attempted to be stated, but that this 
must be done is implied in the language of the statute. People v. 
Kahn, supra. It can scarcely be doubted that each of these items are 
proper items to be taken into consideration. The extent thereof is not 

read & MacDonald D.O-B.DEa. 
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stated, and the court in Balzer v. Caler, supra, thought that this should 
have been done. The court said on that point: 

“Moreover, the statute fails to state what period of time is to be in- 
cluded in estimating overhead expenses which are to be added to the 
invoice price of the article to be sold so as to determine its cost for 
re.sale 1 hereof. A merchant’s stock of trade varies from time to time. 
Meats, bakery products and certain classes of groceries deteriorate 
rapidly. Is the merchant to take stock and hold an accounting every 
time he wishes to display for sale a few leader articles below normal 
price for the purpose of advertisement? For the purpose of such 
sales is he to estimate his average overhead expenses for the period 
of a year, or for a month, or is he to ascertain that sum on the very 
day on which he proposes to sell the forbidden article? By what stand- 
ard is a merchant to determine such elements as depreciation of goods, 
selling cost, or credit losses? What is to be the measure of the value 
of his equipment? Is there to be no limit of expenditures for interest, 
insurance or advertising? The statute throws no light upon these per- 
plexing problems. Every merchant is left to guess at the rules and 
standards to be applied and to determine for himself the period for 
which the overhead expenses are to be calculated. The section is 
therefore uncertain and void in that regard.” 74 P.2d 845. 

The argument at first blush seems formidable. But it would seem 
that, upon analysis, it will be found that if the legislature should at- 
tempt to do what that court intimates it should do, a greater inter- 
ference with freedom of action would result tlian by the legislative 
act in question. Would it be feasible or advisable or consistent with 
inherent rights for the legislature to prescribe that a merchant shall 
not be permitted to spend more than a certain, limited amount for ad- 
vertisement? Should it prescribe the amoimt for depreciation? If so, 
it would be required, in order to obviate constitutional objections, to 
make a multitude of classes, and be exceedingly careful in its classi- 
fication, for the proper amount varies, as is pointed out in the above 
case, in the various classes of business. The proper period of time to 
be included in estimating overhead expenses may not be the same 
in the case of one merchant as in the case of another. Time may 
make little difference for a candy kitchen; three months time may be 
proper for a butcher; six months time for the clothier, for, by way of 
example, replacement cost may vary in the various classes of busi- 
ness. These illustrations suffice to show the obstacles in the way of 
the legislature to do what the California court above mentioned in- 
timates should be done, and that these matters had better be left to 
general business methods. The legislature, doubtless, had such gen- 
eral business methods — ^reasonable standards of cost-accounting for 
the various classes of business — mind and believed them to exist. 
If they do not exist — if cost cannot be ascertained — then the act in 
question should be held to be unconstitutional. If, on the other hand, 
the cost is ascertainable, under reasonable methods, then such cost 
is purely a question of fact, definite and certain, and the standard of 
conduct set by the legislature, too, is definite and certain. The non- 
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existence of such reasonable methods cannot be presumed by the 
court, and if that is so, then the burden of showing it, in order that we 
might act upon it, was on the defendant, for upon him lies the duty to 
show the statute to be unconstitutional (12 C.J. 791-794) , but no evi- 
dence was introduced in this case. Cost-accounting has been in vogue 
for centuries, as shown in the article on that subject in Vol. 6 of the 
14th Edition of the Encyclopedia Brittanica, and, as there shown, 
many books on that subject have been published from time to time. 
It is stated in Rieder v. Rogan, D.C., 12 F.Supp. 307, 318, that courts 
take judicial notice of the fact that modem systems of accounting have 
become very accurate, However that may be, it was, in any event, 
not alone the right, but the duty of the legislature in framing the stat- 
ute in question to take into consideration the manner in which busi- 
ness is being done in the state. Nicol v. Ames, 173 U.S. 509, 19 S.Ct. 
522, 43 L.Ed. 786. We may presume that it did so. Hence, we should 
hardly be justified, in the absence of evidence to the contrary, in 
holding that it did not have in mind such reasonable accounting meth- 
ods in the belief that they in fact exist. Of course, no two merchants 
adopt exactly the same method. One man may be more cautious than 
another. One may allow more for depreciation, advertisement, etc., 
than another. One man may think that the percentage to be added 
to his invoice price should be that based on the overhead expenses of 
the past year; another may think that the past six months, or three 
months, should be the criterion. If a man just starts up in business, 
he necessarily, in order not to face bankruptcy, must act upon tlie 
experience of others, and obtain his information the best way he can. 
The invoice price of goods which come into the store is known. All 
else is more or less proximate, for the expenses may increase or de- 
crease ; the rapidity of the turn-over may fluctuate. All of these facts 
are well knovra. We cannot hold that the legislature did not know 
them. Knowing them, and composed of rational beings, we should 
assume that it took them into consideration and acted upon them, 
when it passed the law. Courts presume that it meant the law to be 
reasonable and just. 12 C.J. 790. Hence, in the absence of provisions 
to the contrary, we must presume that the legislature did not intend 
to prescribe that the cost must be absolutely exact, and that it must 
be based upon the precise method of accounting which any one mer- 
chant might adopt, but meant, by “cost," what business men generally 
mean, namely, the approximate cost arrived at by a reasonable rule. 
Hence, if a particular method adopted by a merchant cannot, under 
the facts disclosed, be said to be unreasonable, and does not disclose 
an intentional evasion of the law, the method so adopted should be 
accepted as correct. In other words, all that a man is required to do 
under the statute is to act in good faith. Hygrade Provision Co. v. 
Sherman, 266 U.S. 497, 45 S.Ct. 141, 69 L.Ed. 402. In that view of the 
case, the standard set by the legislature is virtually reduced to one of 
“reasonableness.” And it is held that "reasonableness" as “the stand- 
ard of an act, which can be determined objectively from circumstanc- 
es, is a common, widely-used, and constitutionally valid standard in 
law.” People v. Curtiss, 116 Cal.App.Supp. 771, 300 P. 801, 805, and 
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cases cited. Construed as here mentioned, the statute may, in so far 
as here discussed, be upheld. There is ample authority for this conclu- 
sion. Some of them have gone much farther than it is necessary to go 
herein — perhaps too far. It appears in State v. Atlantic Ice & Coal 
Co., 210 N.C. 742, 188 S.E. 412, 413, that the legislature made it un- 
lawful to sell any article by lowering the price so as to leave an unrea- 
sonable or inadequate profit for a time, with the purpose of increasing 
the profit later. The court held the act sufliciently definite. In Nash 
V. United States, 229 U.S. 373, 33 S.Ct. 780, 57 L.Ed. 1232, the de- 
fendant was indicted for conspiracy in restraint of trade, by selling, 
among other acts, far below cost in order to compel competitors to 
meet prices ruinous to everybody, and by fixing the price of turpentine 
below the cost of production, for the purpose of driving competitors 
out of business. The charge was held sufficiently definite. The Fed- 
eral Trade Act, 15 U.S.C.A. § 45, provides that “unfair methods of 
competition in commerce are declared unlawful.” That, it may be 
noted, is a sweeping provision, fixing no standard at all. The pro- 
vision was attacked in the case of Sears, Roebuck & Co. v. Federal 
Trade Commission, 7 Cir., 258 F. 307, 6 A.L.R. 358. The court, in 
holding it not void, stated [page 310] : 

“Petitioner urges that the declaration of Sec. 5 must be held void 
for indefiniteness unless the words ‘unfair methods of competition’ be 
construed to embrace no more than acts which on September 26, 1914, 
when Congi'ess spoke, were identifiable as acts of unfair trade then 
condemned by the common law as expressed in prior cases. But the 
phrase is no more indefinite than ‘due process of law.’ The general 
idea of that phrase as it appears in Constitutions and statutes is quite 
well known; but we have never encountered what purported to be an 
all-embracing schedule or found a specific definition that would bar 
the continuing processes of judicial inclusion and exclusion based upon 
accumulating experience. If the expression ‘unfair methods of com- 
petition’ is too uncertain for use, then under the same condemnation 
would fall the innumerable statutes which predicate rights and prohi- 
bitions upon ‘unsound mind,’ ‘undue influence,’ ‘unfaithfulness,’ ‘un- 
fair use,’ ‘unfit for cultivation,’ ‘unreasonable rate,’ ‘unjust discrimina- 
tion,’ and the like. This statute is remedial, and orders to desist are 
civil; but even in criminal law convictions are upheld on statutory 
prohibitions of ‘rebates or concessions’ or of ‘schemes to defraud,’ 
without any schedule of facts or specific definition of forbidden con- 
duct, thus leaving the courts free to condemn new and ingenious ways 
that were unknown when the statutes were enacted.” . . . 

In Omaechevarria v. Idaho, 246 U.S. 343, 38 S.Ct. 323, 62 L,.Ed. 
763, it appears that the legislature made it unlawful to herd sheep on a 
range previously occupied by cattle. It was claimed that the statute 
was too indefinite because it failed to provide for the ascertainment of 
the boundaries of a range and for determining what length of time 
was necessary to constitute a prior occupation a usual one within the 
meaning of the act. The court held it sufficiently definite, and stated 
that [page 325] “furthermore, any danger to sheep men which might 
otherwise arise from indefiniteness is removed” by reason of the 
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fact that a criminal intent was necessary to constitute a crime under 
the act. The same point was mentioned in People v. Kahn, supra, and 
Hygrade Provision Co. v. Sherman, supra, and is applicable here, al- 
though it need not be determined how much importance should be 
attached to it. It may often be difficult to prove the intent required by 
the statute, particularly in criminal eases. . . . We are not con- 

cerned with that point in the case at bar in view of the plea of gmlty 
herein. We should add, that the statute has a number of exceptions 
and provides that the law shall not be applicable under circumstances 
— or at least many or most circumstances — ^which make it impossible 
or improper for a merchant to sell goods at or above cost. The statute, 
then, should not prove to be a burden to anyone who acts in good faith. 

The question of definiteness of the law has herein been fully con- 
sidered by the writer hereof. It is his opinion that while the defend- 
ant by his plea of guilty admitted that he sold below cost with the in- 
tent mentioned in the statute, the question is whether these acts con- 
stitute a crime; that if they do not, because of the indefiniteness of the 
law, punishment for his acts in such case would not be due process of 
law . . . ; that the point should, accordingly be decided in this 

case. My learned associates, however, constituting the majority of 
the court, think that the point is not involved in this case. Their 
reasons, briefly stated, are these: The constitutional objection on the 
ground of indefiniteness is because the statute provides that the “cost 
of doing business,” as therein defined, may be added to the invoice or 
replacement cost as a part of the “cost” of the article sold. The as- 
serted defect is that the “cost of doing business” may not be known 
to the seller. The defendant, however, by his plea of guilty, admits 
mailing the sale below cost for the purposes denounced by the statute. 
It must be assumed that he knew the cost of the article, and it may be 
that the sale alleged in the information was for a price less than the 
invoice or replacement cost. Defendant’s cost of doing business was 
not determined by the trial court, and may not have been estimated 
or considered by defendant in making his plea of guilty. In these cir- 
cumstances a majority of the court are of opinion that it is unneces- 
sary in this case to discuss those parts of the statute which undertake 
to define the cost of doing business; . . . that the contention 

that the statute is invalid for indefiniteness might not have been made 
if defendant had anticipated our holding that a sale for less than cost 
was criminal only when made “for the purpose of injuring competitors 
and destroying competition,” See Hygrade Provision Co. v. Sherman, 
266 U.S. 497, 501, 45 S.Ct. 141, 69 L.Ed. 402; Omaechevarria v. Idaho, 
supra. 

With the reservation made by the majority of the court as above 
mentioned, the constitutional questions submitted to us are answered 
in the negative. We might add that no other sections of the statute 
except those herein mentioned have been considered. 

RiNER and Kimball, JJ., concur, with the reservations above men- 
tioned. 
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NOTES 

1. See discussion of tlio principal case and reiated cases in Tliatcher, “The 
CoiisLitiUionality of the Unfair Practices Acts”, 30 Minn.L.Eoy. 659 (19-10). 

9. In Btuie V. Seare, 4 Wa£li.2d 200, 103 P.2d 337 (1940), tlie court relied almost 
wholly on the principal case to liold a similar statute constitutional. There was a 
strong dissenting opinion. 

3. In State v. Laneshoro Produce & Hatching Co., 221 Minn. 240, 21 N.W.2d 792 
(1040), a statute was held constitutional which omitted tlie element of intent to 
destroy comiretition. 


GORIN V. UNITED STATES. 

Supreme Court of the United States, 1941. 

.312 U.S. 19, 81 S.Gt. 429, 85 L.Ed. 488. 

Mr, Justice Reed delivered the opinion of the Court. 

This certiorari brings here a judgment of the Circuit Court of Ap- 
peals affirming the sentences of the two petitioners who were convict^ 
of violation of the Espionage Act of June 15, 1917, 50 U.S.C.A. § 31 et 
seq., 9 Cir., Ill F.2d 712. As the affirmance turned upon a determina- 
tion of the scope of the Act and its constitutionality as construed, the 
petition was allowed because of the questions, important in enforcing 
this criminal statute. 

The joint indictment in three counts charged in the first count viola- 
tion of section 1(b) by allegations in the words of the statute of obtain- 
ing documents "connected with the national defense”; in the second 
count violation of section 2 (a) in delivering and inducing the delivery 
of these documents to the petitioner, Gorin, the agent of a foreign 
nation; and in the third count of section 4 by conspiracy to deliver 
them to a foreign government and its agent, just named. The pertin- 
ent statutory provisions appear below.^ A third party, the wife of 


1 Espionage Act of June 15, 1917, c. 30, 40 Stat. 217: 

“Title 1. Espionage. Section 1. That (a) whoever, for the purpose of ohtainlng 
information respecting the national defense with intent or reason to believe that the 
information to be otitalned is to be used to the injury of the United States, or to the 
advantage of any foreign nation, goes upon, enters, flies over, or otherwise obtains 
information concerning any vessel, aircraft, worlc of defense, navy yard, naval sta- 
tion, submarine base, coaling station, fort, battery, torpedo station, dockyard, canal, 
railroad, arsenal, camp, factory, mine, telegraph, telephone, wireless, or signal 
station, building, office, or other place connected with the national defense, . . . 

or any place in which any vessel, aircraft, arms, munitions, or other materials or 
instruments for use in time of war are being made, prepared, repaired, or stored 
. . . ; or (b) whoever for the purpose aforesaid, and with like Intent or reason 

to believe, copies, takes, makes, or obtains, or attempts, or induces or aids another 
to copy, take, make, or obtain, any sketch, photograph, photographic negative, blue 
print, plan, map, model, instrument, appliance, document, writing, or note of any- 
thing connected with the national defense; . . . shall he punished by a line 

of not more than $10,000, or by imprisonment for not more than two years, or both. 

“Sec. 2. (a) Whoever, with intent or reason to believe that it is to he used to the 
injury of the United States or to the advantage of a foreign nation, eommimicntes, 
delivers, or transmits, or attempts to, or aids or Induces another to, communicate, 
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Gorin, was joined in and acquitted on ail three counts. The petitioners 
were found guilty on each count and sentenced to various terms of 
imprisonment to run concurrently and fines of $10,000 each. The 
longest term of Gorin is six years and of Salich four years. 

The proof indicated that Gorin, a citizen of the Union of Soviet 
Socialist Republics, acted as its agent in gathering information. He 
sought and obtained from Salich for substantial pay the contents of 
over fifty reports relating chiefly to Japanese activities in the United 
States. These reports were in the files of the Naval Intelligence 
branch office at San Pedro, California. Salich, a naturalized, Russian- 
born citizen, had free access to the records as he was a civilian investi- 
gator for that office. Speaking broadly the reports detailed the coming 
and going on the west coast of Japanese military and civil officials as 
well as private citizens whose actions were deemed of possible interest 
to the Intelligence Office. Some statements appear as to the move- 
ments of fishing boats, suspected of espionage and as to the taking of 
photographs of American war vessels. 

Petitioners object to the convictions principally on the grounds (1) 
that the prohibitions of the act are limited to obtaining and delivering 
information concerning the specifically described places and things set 
out in the act, such as a vessel, aircraft, fort, signal station, code or 
signal book; and (2) that an interpretation which put within the 
statute the furnishing of any other information connected with or 
relating to the national defense than that concerning these specifically 
described places and things would make the act unconstitutional as 
violative of due process because of indefiniteness. 

The philosophy behind the insistence that the prohibitions of sec- 
tions 1(b) and 2(a), upon which the indictment is based, are limited 


deliver, or tran.smit, to any foreign government, or to nny faction or party or mili- 
tary or naval force within a foreign country, whether recognized or unrecognized 
by the United States, or to any representative, officer, agent, employee, subject, or 
citizen thereof, either directly or indirectly, any doeiimont, writing, code hook, sig- 
nal book, sketch, photograph, photographic negative, blue print, plan, map, model, 
note, instrument, appliance, or information relating to Uie national defense, shall 
be punished by imprisonment for not more than twenty years: Provided, That 
whoever shall violate the provisions of subsection (a) of this section in time of 
war shall be punished by death or hy imprisonment for not more than thirty 
years; and (b) whoever, in time of war, with Intent that the same shall be com- 
municated to the enemy, .shall collect, record, publish, or communicate, or attempt 
to elicit any information with re.spect to the movement, numbers, description, condi- 
tion, or disposition of any of the armed forces, ships, aircraft, or war materials 
of tile United Slates, or ivith respect to the plans or conduct, or supposed plans or 
conduct of any naval or military operations, or with respect to any works or meas- 
ures undertaken for or connected with, or intended for the fortification or defense 
of auy place, or any utlier information relating to the public defense, which might 
be useful to the enemy, shall be punished by death or hy imprisonment for not 
more than thirty years. 

"Sec. 4. If two or more persons conspire to violate the provisions of sections 
two or three of this title, and one or more of such persons does any act to effect the 
object of the conspiracy, each of the pai-ties to such conspiracy shaU be punished 
os in said sections provided in the case of the doing of the act the accomplishment of 
which Is tile object of such conspiracy. . . 



S);c. 2 


Problems of Language 


S73 


to the places and things which are specifically set out in section 1(a) 
relics upon the traditional freedom of discussion of matters connected 
with national defense which is permitted in this country. It would re- 
quire, urge petitioners, the clearest sort of declaration by the Congress 
to bring under the statute the obtaining and delivering to a foreign 
government for its advantage of reports generally published and 
available which deal with food production, the advances of civil aero- 
nautics, reserves of raw materials or other similar matters not directly 
connected with and yet of the greatest importance to national defense. 
The possibility of such an interpretation of the terms "connected with” 
or “relating to” national defense is to be avoided by construing the act 
so as “to make it a crime only to obtain information as to places and 
things specifically listed in section 1 as connected with or related to 
the national defense.” Petitioners argue that the statute should not 
be construed so as to leave to a jury to determine whether an innocuous 
report on a crop yield is “connected” with the national defense, , . . 

An examination of the words of the statute satisfies us that the 
meaning of national defense in sections 1 (b) and 2 (a) cannot be limited 
to the places and things specified in section 1(a). Certainly there is 
no such express limitation in the later sections. Section 1(a) lays 
down the test of purpose and intent and then defines the crime as 
going upon or otherwise obtaining information as to named things and 
places connected with the national defense. Section 1(b) adopts 
the same purpose and intent of 1(a) and then defines the crime as 
copying, taking or picturing certain articles such as models, appliances, 
documents, and so forth of anything connected with the national de- 
fense. None of the articles specified in 1 (b) are the same as the things 
specified in 1 (a) . Apparently the draftsmen of the act first set out the 
places to be protected, and included in that connotation ships and planes 
and then in 1(b) covered much of the contents of such places in the 
nature of plans and documents. Section 2(a), it will be observed, 
covers in much the same way the delivery of these movable articles or 
information to a foreign nation or its agent. If a government model of 
a new weapon were obtained or delivered there seems to be little logic 
in making its transfer a crime only when it is connected in some un- 
defined way with the places catalogued under 1(a). It is our view that 
it is a crime to obtain or deliver, in violation of the intent and purposes 
specified, the things described in sections 1(b) and 2 (a) without regard 
to their connection with the places and things of 1 (a) . 

In each of these sections the document or other thing protected is 
required also to be “connected with” or “relating to” the national de- 
fense. Tlie sections are not simple prohibitions against obtaining or 
delivering to foreign powers information which a jury may consider 
relating to national defense. If this were the language, it would need 
to be tested by the inquiry as to whether it had double meaning or 
forced anyone, at his peril, to speculate as to whether certain actions 
violated the statute. This Court has frequently held criminEil laws 
deemed to violate these tests invalid. United States v. Cohen Grocery 
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Company®, urged as a precedent by petitioners, points out that the 
statute there under consideration forbade no specific act,^® that it really 
punished acts “detrimental to the public interest when unjust and un- 
reasonable” in a jury’s view. In Lanzetta v. New Jersey^^ the statute 
was equally vague. “Any person not engaged in any lawful occupation, 
known to be a member of any gang . . who has been con- 

victed at least three times of being a disorderly person or who has been 
convicted of any crime hi this or in any other state, is declared to be a 
gangster . . We there said that the statute “condemns no 

act or omission”; that the vagueness is such as to violate due process.^® 

But we find no uncertainty in this statute which deprives a person of 
the ability to predetermine whether a contemplated action is criminal 
under the provisions of this law.^® The obvious delimiting words in 
the statute are those requiring “intent or reason to believe that the 
information to be obtained is to be used to the injury of the United 
States, or to the advantage of any foreign nation.” This requires those 
prosecuted to have acted in bad faith. The sanctions apply only when 
scienter is established.’-* Where there is no occasion for secrecy, as 


[Footnotes 2 to 8 are omitted. Ed.] 

0 255 U.S, 81, SO, 41 S.Ct. 208, 300, 65 L.Ed. 516, 14 A.L.H. 1045. 

10 ‘‘That It is hereby made unlawful for any person willfully ... to make 
any unjust or unrea.sonable rate or charge in handling or dealing In or with any 
necessaries." Act of October 22, 1019, c. 80, § 2, 41 Stat. 297. 

U 306 U.S. 461, 59 S.Ct. 618, 621, S3 L.Ed. 888. 

IS Criminal statutes deemed vague: International Harvester Co. v. Kentucicy, 
234 U.S. 216, 221-224, 34 S.Ct. 863, 854-866, 58 L.Ed. 1284 (raising prices above 
“market value under fair competition, and under norm.al market conditions") ; 
Collins V. Kentucky, 234 U.S. 034, 34 S.Ct. 924, 58 L.Ed. 1610 (same) ; Weeds, Tne., 
V. United States, 255 U.S. 109, 41 S.Ct. 300, 307, 05 L.Ed. 6,37 (exacting “excessive 
prices for necessaries”) ; Stromberg v. California, 283 U.S. 350, 369, S'* S.Ct, 532, 
535, 75 L.Ed. 1117, 73 A.L.E. 1484 (displaying any “symbol or emblem of opposition 
to organized government”) ; Smith v. Gaboon, 283 U.S. 653, 504, 665, 61 S.Ct. 682, 
586, 75 L.Ed. 1264 (such provisions regulating common carriers as could constitu- 
tionally he applied to private carriers) ; Herndon v, I.owry, 301 U.S. 242, 281-264, 
67 S.Ct. 732, 740-742, 81 L.Ed, 1066 (distribution of pamphlets Intended at any 
time in the future to lead to forcible resistance to law). 

13 Cf. Adeauately definite criminal statutes: State of Ohio ex rel. Lloyd v. Dolll- 
son, 194 U.S. 445, 450, 24 S.Ct. 703, 705, 48 L.Ed. 1002 (liquor restrictions varying 
according to sale at “wholesale” or "retail”) ; Waters-Plerce Oil Co. v. Texas (No. 1), 
212 U.S. 86, 108-111, 29 S.Ct. 220, 225-227, 53 L.Ed. 417 (contracts “reasonably Cal- 
culated" or which “tend" to fix prices) ; Nash v. United States, 229 U.S. 373, 376- 
378, 33 S.Ct. 780, 781, 782, 57 L.Ed. 1232 (unreasonable or undue restraints of trade) ;b 
O maechevarria v. Idaho, 246 U.S. 343, 345, 348, 38 S.Ct. 323, 324, 325, 62 L.Ed. 
763 (“any cattle range previously . . . or . . . usually occupied by any 

cattle grower”); Hygrade Provision Co. v. Sherman, 266 U.S. 497, 601-503, 46 
S.Ct. 141, 142, 143, 69 L.Ed. 402 (meat represented to be “kosher”) ; Miller v. 
Oregon, 273 U.S. 667, 47 S.Ct. 344, 71 L.Ea. 825 (dangerous rate of speed; see 
Cline V. Frmk Dairy Co,, 274 U.S, 445, at 464, 465, 47 S.Ct. 681, 687, 71 L.Ed. 1146) ; 
United States v. Alford, 274 U.S. 264, 267, 47 S.Ct. 597, 598, 71 L.Ed. 1040 (building 
fires “near” any forest or Inflammable material) ; United States v. Wurzbach, 280 
U.S. 396, 399, 50 S.Ct. 167, 168, 74 L.Ed. 508 (receiving contributions for "any po- 
litical purpose whatever") ; United States v. Shreveport Grain & Elevator Co., 287 
U.S. 77, 81, 82, 53 S.Ct. 42, 43, 77 L.Ed. 175 (“reasonable variations” in weight Or . 
measure) ; Kay v. United States, 303 U.S. 1, S, 9, 58 S.Ct. 468, 472, 82 L.Ed. 607 
(“ordinary fees . . . for services actually rendered”). 

Cf. Hygrade Provision Co. r. Sherman, 268 U.S. 497, 601, 46 S.Ct 141, 142, 69 
L.Ed. 402, 
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with reports relating to national defense, published by authority of 
Congress or the military departments there can, of course, in all likeli- 
hood be no reasonable intent to give an advantage to a foreign govern- 
ment. Finally, we are of the view that the use of the words “national 
defense” has given them as here employed, a well understood connota- 
tion. They were used in the Defense Secrets Act of 1911.’-® The 
traditional concept of war as a struggle between nations is not changed 
by the intensity of support given to the armed forces by civilians or 
the extension of the combat area. National defense, the Government 
maintains, “is a generic concept of broad connotations, referring to 
the military and naval establishments and the related activities of na- 
tional preparedness.” We agree that the words “national defense” in 
the Espionage Act carry that meaning. Whether a document or report 
is covered by sections 1 (b) or 2 (a) depends upon their relation to the 
national defense, as so defined, not upon their connection with places 
specified in section 1(a) . The language employed appears sufficiently 
definite to apprise the public of prohibited activities and is consonant 
with due process. 

At the conclusion of aU the evidence petitioners sought a directed 
verdict of acquittal because (1) the innocuous character of the evi- 
dence forbade a conclusion that petitioners had intent or reason to be- 
lieve that the information was to be used to the injury of the United 
States or the advantage of a foreign nation and (2) the evidence failed 
to disclose that any of the reports related to or was connected with the 
national defense. As a corollary to this second contention, reversal is 
sought on the ground that the trial court overruled the petitioners’ ob- 
jection that as a matter of law none of the reports dealt with national 
defense. That is, as the trial court stated the objection, that “the 
jury has no privilege in determining whether or no any of these re- 
ports have to do with the national defense, that that is a matter for the 
Court and not for the jury, as a matter of law.” 

An examination of the instructions convinces us that no injustice was 
done petitioners by their content. Weighed by the test previously out- 
lined of relation to the military establishments, they are favorable to 
petitioners’ contentions. A few excerpts will make this clear: 

“You are instructed that the term ‘national defense’ includes all mat- 
ters directly and reasonably connected with the defense of our nation 
against its enemies. ... As you will note, the statute specifical- 
ly mentions the places and things connected with or comprising the 
first line of defense when it mentions vessels, aircraft, works of defense, 
fort or battery and torpedo stations. You will note, also, that the 
statute specifically mentions by name certain other places or things 
relating to what we may call the secondary line of national defense. 


IS 36 Stat 1084: “That whoeyer, for the purpose of obtaining Information re- 
specting the national defense, to which he is not lawfully entitled, goes upon any 
vessel, or enters any navy-yard, naval station, fort, battery, torpedo station, arsenal, 
camp, factory, building, office, or Other place connected with the national defense, 
owned or constructed or in process of construction by the United States 



876 


Legislative Language 


Ch. 6 


Thus some at least of the storage of reserves of men and materials is 
ordinarily done at naval stations, submarine bases, coaling stations, 
dock yards, arsenals and camps; all of which are specifically de- 
signated in the statute. . . .You are instructed in the first 

place that for purposes of prosecution under these statutes, the infor- 
mation, documents, plans, map^, etc., connected with these places or 
things must directly relate to the efficiency and effectiveness of the 
operation of said places or things as instruments for defending our 
nation. . . .You are instructed that in the second place the in- 

formation, documents or notes must relate to those angles or phases 
of the instrumentality, place or thing which relates to the defense of 
our nation; thus if a place or thing has one use in peace time and an- 
other use in wartime, you are to distinguish between information relat- 
ing to the one or the other use. 

“The information, document or note might also relate to the posses- 
sion of such information by another nation and as such might also 
come within the possible scope of this statute. . . . For from the 

standpoint of military or naval strategy it might not only be dangerous 
to us for a foreign power to know our weaknesses and our limitations, 
but it might also be dangerous to us when such a foreign power knows 
that we know that they know of our limitations. 

“You are, then, to remember that the information, documents or 
notes, which are alleged to have been connected with the national 
defense, may relate or pertain to the usefulness, efficiency or avail- 
ability of any of the above places, instrumentalities or things for the 
defense of the United States of America. The connection must not be 
a strained one nor an arbitrary one. The relationship must be reason- 
able and direct.” 

Petitioners’ objection, however, is that after having given these 
instructions, the court instead of determining whether the reports were 
or were not connected with national defense, left this question to the 
jury in these words: 

“Whether or not the information, obtained by any defendant in this 
case, concerned, regarded or was connected with the national defense is 
a question of fact solely for the determination of this jury, under these 
instructions.” 

These quotations show that the trial court undertook to give to the 
jury the tests by which they were to determine whether the acts of 
the petitioners were connected with or related to the national defense. 
We are of the opinion this was properly left to the jury. If we assume, 
as we must here after our earlier discussion as to the definiteness of 
the statute, that the words of the statute are sufficiently specific to 
advise the ordinary man of its scope, we think it follows that the words 
of the instructions give adequate definition to “connected with” or 
“relating to” national defense. The inquiry directed at the instructions 
is whether the jury is given sufficient guidance to enable it to determine 
whether the acts of the petitioners were within the prohibitions. These 
instructions set out the definition of national defense in a manner 
favorable and imobjectionable to petitioners. When they refer to facts 
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connected with or related to defense, however, petitioners urge that the 
connection should be determined by the court. Instructions can, of 
course, go no farther than to say the connection must be reasonable, 
direct and natural. Further elaboration would not clarify. The func- 
tion of the court is to instruct as to the kind of information which is 
violative of the statute and of the jury to decide whether the informa- 
tion secured is of the defined kind. It is not the function of the court, 
where reasonable men may differ to determine whether the acts do or 
do not come within the ambit of the statute. The question of the con- 
nection of the information with national defense is a question of fact 
to be determmined by the jury as negligence upon undisputed facts is 
determined. 

In a trial under an indictment for violation of section 3 of this same 
Espionage Act, this Court had occasion to consider a similar question 
as to the function of the jury. A pamphlet was introduced as evidence 
of making false statements with the intent to cause insubordination. 
To the objection that the pamphlet could not legitimately be construed 
as tending to produce the prohibited consequences this Court said: 
"What interpretation ought to be placed upon the pamphlet, what 
would be the probable effect of distributing it in the mode adopted, aaid 
what were defendants’ motives in doing this, were questions for the 
jury, not the court, to decide, . . . Whether the printed words 

would in fact produce as a proximate result a material interference 
with the recruiting or enlistment service, or the operation or success of 
the forces of the United States, was a question for the jury to decide 
in view of all the circumstances of the time and considering the place 
and manner of distribution.’’ 

Viewing the instructions as a whole, we find no objection sufficient 
to justify reversal. 

The Circuit Court of Appeals properly refused to consider the errors 
alleged with respect to the conspiracy coiuit.^® 

Affirmed. 


[Footnote 16 Is omitted. Ed.] 
n 40 Stat. 217, 219, c. 30, 50 U,S.O.A. § 33; 

“Sec. 3. Whoever, when the United States Is at war, shall willfully make or 
■convey false reports or false statements with intent to interfere with the opera- 
tion or success of the military or naval forces of tlie United States or to promote the 
success of its enemies and whoever, when the United States is at war, shall will- 
fully cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of 
duty, in the milit.ary or naval forces of the United States, or shall willfully obstruct 
the recruiting or enlistment service of the United States, to the injury of the serv- 
ice or of the United States, shall be punished by a fine of not more than .$10,000 or 
imprisonment for not more than twenty years, or both.” 

18 Pierce v. United States, 262 U.S. 239, 250, 40 S.Ot. 205, 209, 64 L.Ed. 642. 
Justices Brandeis and Holmes dissented, largely on the ground that the jury should 
not be left to decide whether statements in the pamphlet were facts or conclusions. 
Id., 252 U.S. page 269, 40 S.Ct. page 216, 64 L.Ed. 542. 

i» Brooks V. United States, 267 U.S. 432, 441, 45 S.Ot. 346, 69 L.Ed. 699, 37 
A..L.R. 1407. 
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Oommenting on Gorin v. United States in 29 Calif.L.Eev. 548, 551, the author says; 
“The facts of the case are significant in suggesting a phase of tiie roid-fur-vaguenoss 
doctrine which does not appear to have been raised as yet either in the cases or 
discussions of the doctrine. Does a defendant (or party, in a civii suit) always 
liave standing to question the statute as vague? Suppose, for example, a statute 
makes It a crime to operate an automobile at a ‘highly excessive rate of speed.’ A 
defendant who drove 35 miles per hour In a suburban zone might well argue that 
the statute was too vague for him to know whetlicr his conduct was a crime. But 
could one who drove SO miles per hour in the same place seriously make this plea? 
There is abundant authority in other situations where due process is used to chal- 
lengo a statute that the challenger must in fact be one against whom the statute 
operates without due process. It is not sufficient to show that the statute violates 
dtie process as to some other person Included within its terms. So also, in cases 
involving the equal protection clause, lie who attacks the statute mu.st show him- 
self to be a member of the class against wliom tlie statute is arbitrarily discrim- 
inatory. Why, then, is this doctrine not equally applicable to the vold-for-vagueness 
rule? Clearly, testing the vagueness of the statute with relation to tlie conduct of 
the defendant or litigant challenging it in the particular case would be in accord 
with fundamental procedure in constitutional law. 

“In the Gorin case, though it was not mentioned in the opinion, probably the 
most impelling reason why the Court held the term definite was that any other result 
would have cast serious doubt on much of the recent legislation arising out of the 
pi‘eseut war. The decision could more safely have been rested on the constitu- 
tional ground suggested above, for however vague the penumbra of information 
‘concerned, with' or ‘relating to’ national defense may be as an abstract question, 
certainly confidential reports in the Naval Intelligence office are well within the 
terms. Application of this approach to the void-for-vaguencss cases seems emi- 
nently desirable. This would preclude the use of the doctrine as a shield for the 
obviously guilty, and yet would prevent application of a vague statute where tn- 
iustlce Would result. K, S. W.” 

UNITED STATES V. PETRILLO 

Supreme Court of the United States, 1947. 

332 U.S. 1, 67 S.Ot 1538, L.Ed. — ■. 

Mr. Justice Black delivered, the opinion of the Court. 

The District Court dismissed a criminal information filed against 
the respondent, James C. Petrillo, on the ground that the statute on 
which fee information was founded was unconstitutional. 68 F.Supp. 
845. The case is here on direct appeal by the Government as author- 
ized by the Criminal Appeals Act. 18 U.S.C., Supp. V, § 682, 18 U.S. 
C.A, § 682. The information charged a violation of the Communica- 
tions Act of 1934, 48 Stat. 1064, 1102, as amended by an Act of April 
16, 1946. 60 Stat. 89. 47 U.S.C.A. § 506. The specific provisions 
of the Amendment charged to have been violated read: 

“Sec. 506. (a) It shall be unlawful, by the use or express or im- 
plied threat of the use of force, violence, intimidation, or duress, or 
by the use or express or Implied threat of the use of other means, to 
coerce, compel or constrain or attempt to coerce, compel, or con- 
strain a licensee — 
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“(1) to employ or agree to employ, in connection with the conduct 
of the broadcasting business of such licensee, any person or persons 
in excess of the number of employees needed by such licensee to per- 
form actual services; or 

“(d) Whoever willfully violates any provision of subsection (a) or 
(b) of this section shall, upon conviction thereof, be punished by im- 
prisonment for not more than one year or by a fine of not more than 
$1,000, or both.” Pub.L.No.344, 79th Cong., 2d Sess. 

The information alleged that a radio broadcasting company, hold- 
ing a federal license, had, for several years immediately preceding, 
employed “certain persons who were sufldcient and adequate in num- 
ber to perform all of the actual services needed ... in con- 
nection with the conduct of its broadcasting business.” The informa- 
tion further charged that the respondent, Petrillo, “wilfully, by the 
use of force, intimidation, duress and by the use of other means, did 
attempt to coerce, compel and constrain said licensee to employ and 
agree to employ, in connection with the conduct of its radio broad- 
casting business, three additional persons not needed by said licensee 
to peilorm actual services . . . 

The coercion was allegedly accomplished in the following manner: 

"(1) By directing and causing three musicians, members of tlie 
Chicago Federation of Musicians, theretofore employed by the said 
licensee in connection wTEh the conduct of its broadcasting business, 
to discontinue their employment with said licensee; 

“ (2) By directing and causing said three employees and other per- 
sons, members of the Chicago Federation of Musicians, not to accept 
employment by said licensee; and 

“ (3) By placing and causing to be placed a person sis a picket in 
front of the place of business of said licensee.” 

The only challenge to the information was a motion to dismiss on 
the ground that the Act on which the information was based (a) 
abridges freedom of speech in contravention of the First Amendment; 
(b) is repugnant to the Fifth Amendment because it defines a crime 
in terms that are excessively vague, and denies equal protection of the 
law and liberty of contract; (e) imposes involuntary servitude in 
violation of the Thirteenth Amendment. The District Court dismissed 
the information, holding that the 1946 Amendment on which it was 
based violates the First, Fifth, and Thirteenth Amendments. 

Two general principles which concern our disposition of appeals in- 
volving constitutional questions have special application to this case: 
We have consistently refrained from passing on the constitutionality 
of a statute until a case involving it has reached a stage where the 
decision of a precise constitutional issue is a necessity. The reasons 
underlying this principle and illustrations of the strictaess with which 
it has been applied appear in the opinion of the Court in the Rescue 

Army v. Municipal Court, 331 U.S. , 67 S.Ct. 130, and cases there 

collected. And in reviewing a direct appeal from a District Court 
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under the Criminal Appeals Act, supra, our review is limited to the 
validity or construction of the contested statute. For “The Govern- 
ment’s appeal does not open the whole case,’’ United States v. Borden 
Co., 308 U.S. 188, 193, 60 S.Ct 182, 186, 84 L.Ed. 181. 

First. One holding of the District Court was that, as contended 
here, the statute is repugnant to the due process clause of the Fifth 
Amendment because its words, “number of employees needed by 
such licensee,” are so vague, indefinite and uncertain that “persons 
of ordinary intelligence cannot in advance tell whether a certain ac- 
tion or course of action would be within its prohibition . . . ” The 

information here, up to the place where it specifically charges the par- 
ticular means used to coerce the licensee, substantially employs this 
statutory language. And the motion to dismiss on the ground of vague- 
ness and indefiniteness squarely raises the question of whether the sec- 
tion invoked in the indictment is void in toto, barring all further actions 
under it, in this, and every other case. Cf. United States v. Thomp- 
son, 251 U.S. 407, 412, 40 S.Ct. 289, 291, 64 L.Ed. 333. Many questions 
of a statute’s constitutionality as applied can best await the refinement 
of the issues by pleading, construction of the challenged statute and 
pleadings, and, sometimes, proof. Rescue Army v. Municipal Court, 
supra; Watson v. Buck, 313 U.S. 387, 402, 61 S.Ct. 962, 967, 85 L.Ed. 
1416. Borden’s Farm Products Company v. Baldwin, 293 U.S. 194, 
204, 210, and concurring opinion at page 213, 55 S.Ct. 187, 189, 192, at 
page 193, 79 L.Ed. 281. But no refinement or clarification of issues 
which we can reasonably anticipate would bring into better focus 
the question of whether the contested section is written so vaguely 
and indefinitely that one whose conduct it affected could only guess 
what it meant. Consequently, since this phase of the appeal raises 
•1 question of validity of a statute within our jurisdiction under the 
Criminal Appeals Act, supra, and is ripe for our decision, we turn to 
the merits of the contention. 

We could not sustain this provision of the Act if we agreed with 
the contention that persons of ordinary intelligence would be unable 
to know when their compulsive actions would force a person against 
his will to hire employees he did not need. Connally v. General Con- 
struction Co., 269 U.S. 385, 391, 46 S.Ct. 126, 127, 70 L.Ed. 322; 
Lanzetta v. State of New Jersey, 306 U.S. 451, 59 S.Ct. 618, 83 L.Ed. 
888. But we do not agree. Of course, as respondent points out, there 
are many factors that might be considered in detemiining how many 
employees are needed on a job. But the same thing may be said about 
most questions which must be submitted to a fact-finding tribunal in 
order to enforce statutes. Certainly, an employer’s statements as to 
the number of employees “needed” is not conclusive as to that ques- 
tion. It, like the alleged wilfuUness of a defendant, must be decided 
in the light of all the evidence. 

Clearer and more precise language might have been framed by 
Congress to express what it meant by "number of employees needed.” 
But none occurs to us, nor has any better language been suggested, 
effectively to carry out what appears to have been the Congressional 
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purpose. The argument really seems to be .that it is impossible for 
a jury or court ever to determine how many employees a business 
needs, and that, therefore, no statutory language could meet the 
problem Congress had in mind. If this argument should be accepted, 
the I'esult would be that no legislature could make it an offense for a 
person to compel another to hire employees, no matter how unneces- 
sary they were, and however desirable a legislature might consider 
suppression of the practice to be. 

The Constitution presents no such insuperable obstacle to legislation. 
We thinli that the language Congress used provides an adequate warn- 
ing as to what conduct falls under its ban, and marks boundaries 
sufficiently distinct for judges and juries fairly to administer the law 
in accordance with the will of Congress. That there may be marginal 
cases in which it is difficult to determine the side of the line on which 
a particular fact situation falls is no sufficient reason to hold the 
language too ambiguous to define a criminal offense. Robinson v. 
United States, 324 U.S. 282, 285, 286, 65 S.Ct. 666, 668, 669, 89 L.Ed. 
944. It would strain the requirement for certainty in criminal law 
standards too near the breaking point to say that it was impossible 
judicially to determine whether a person knew when he was wilfully 
attempting to compel another to hire unneeded employees. See 
Screws v. United States, 325 U.S. 91, 65 S.Ct. 1031, 89 L.Ed. 1495, 162 
A.L.R. 1330; United States v. Rageii, 314 U.S. 513, 522, 524, 525, 62 
S.Ct. 374, 377, 378, 379, 86 L.Ed. 383. The Constitution has erected 
procedural safeguards to protect against conviction for crime ex- 
cept for violation of laws which have clearly defined conduct there- 
after to be punished; but the Constitution does not require impossible 
standards. The language here challenged conveys sufficiently de- 
finite warning as to the proscribed conduct when measured by common 
understanding and practices. The Constitution requires no more. . . . 

Reversed and remanded. 

Mr. Justice Douglas took no part in the consideration or decision 
of this case. 

Mr. Justice Frankfurter, wrote a concurring opinion. 

Mr. Justice Reed, dissenting. 

I dissent from the opinion and judgment of the Court. My reason 
for disagreement is that § 506(a) (1) of the Communications Act is 
too indefinite in its description of the prohibited acts to support an 
information or indictment for violation of its provisions. My ob- 
jection is not the words in the first paragraph of § 5% that make 
unlawful in labor matters the use of threats, force, violence, intimida- 
tion or duress against an employer. There is a background of experi- 
ence and common understanding that ordinarily gives such words, 
when used in criminal statutes, sufficient definiteness to acquaint the 
public with the limits of the proscribed acts. When such words are 
used, they place upon those affected the risk of estimating incor- 
rectly the sort of action that may ultimately be held to violate the 
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statutes. Nash v. United States, 229 U.S. 373, 33 S.Ct, 780, 57 L.Ed. 
1232. 

My ohjection is to the indefiniteness of the statutory description of 
the thing for which force must not be used — this is, “to compel” a 
licensee under the Communications Act “to employ . . ■ any 

person or persons in excess of the number of employees needed by 
such licensee to perform actual services.” 

This criminal statute is the product of legislation directed at the 
control of acts deemed evil by Congress. It is one of the many regula- 
tory acts that legislative bodies have passed in recent years to make 
unlawful certain practices in the field of economics that seemed con- 
trary to the public interest.^ These statutes made new crimes. Deeds 
theretofore not subject to punishment fall within the general scope of 
their prohibition. Common experience has not created a general un- 
derstanding of their criminality. Consequently, in order to adequately 
inform the public of the limitations on conduct, a more precise defini- 
tion of the crime is necessary to meet constitutional requirements.® 
Anglo-American law does not punish citizens for violations of vague 
and uncertain statutes. There is no place in our criminal law for acts 
defined as detrimental to the interests of the state. A statute is invalid 
when “so vague that men of common intelligence must necessarily 
guess at its meaning.” 269 U.S. 385, at page 391, 46 S.Ct. 126, at page 
127, 70 L.Ed. 322. It seems to me that this vice exists in this section 
of the challenged act. How can a man or a jury possibly know how 
many men are “needed” “to perfonn actual services” in broadcasting? 
What must the quality of the program be? How skillful are the em- 
ployees in the perfonnance of their task? Does one weigh the capac- 
ity of the employee or the managerial ability of the employer? Is the 
desirability of short hours to spread the work to be evaluated? Or 
is the standard the advantage in take-home pay for overtime work? 

The Government seeks to avoid the difficulty by interpreting the 
section. Their brief says, after considering the legislative history, "the 
bill was not intended to apply to mere differences of opinion as to 
whether men were overworked; it only fits deliberate demands for 
payment to additional employees made in complete disregard for the 
employer’s need and without any justification from the viewpoint of 
actually getting the employer’s business done. ... If Paragraph 
(1) is read in its context, along with the succeeding paragraphs, it 
is clear what Congress was driving at when it characterized the Act 

1 Emergency Price C-ontrol Act, 56 Stat. 33, § 205(b), 50 U.S.O.App. § fi25Cb), 50 
U.a.O.A.AppencUs, % 925(b) ; Pair Labor Standards Act, 52 Stat. 1069, § 16(a), 29 
U.S.O, § 216(a), 20 U.S.O.A. § 21G(a) ; National Labor Relations Act, 49 Stat. 456, § 12, 
29 TJ.S.C. § 162, 21) U.S.O.A § 102; Federal Corrupt Practices Act, as amended, 57 
Stat, 167, § 9, 50 U.S.O.A.App. § 1509, 50 U.S.O. A. Appendix, S 1509. 

» United vStates v. Ooben Grocery Co., 255 U.S. 81, 41 S.Ct. 298, 65 L.Ed. 616, 14 
A.L.H. 1045 ; Cline v. Frink Dairy Co., 274 U.S. 445, 47 S.Ct. 681, 71 L.Ed. 1146 ; 
International Harrester Co. of America v. Commonwealth of Kentucky, 234 U.S. 216, 
34 S.Ct. 853, 5S L.Ed. 1284; Connally v. General Construction Co., 269 U.S. 385, 46 
S.Ct. 126, 70 L.Ed, 322. See Gorin v. United States, 3l2 U.S. 19, 26, 61 S-Ot. 429, 433, 
85 L.Ed. 4SS, > , . 
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as one to prevent extortion, as distinct from bona flde demands 
relating to conditions of employment.” This interpretation seems to 
me to fly in the face of § 506 (1) . There is another subsection to 
which the language might apply.* This clearly defines the prohibited 
acts. If the Congress wishes to fix the maximum number of employees 
that a licensee may employ in stations of various sizes, it may, of 
conrse, be done. Or, if it is impractical for Congress to act because of 
the varying situations, the number may be left to regulations of the 
Federal Communications Commission or other regulatory body. 

This is a criminal statute. The principle that such statutes must be 
so written that intelligent men may know what acts of theirs will 
jeopardize their life, liberty or property is of importance to all. That 
principle requires, I think, a determination that this section of the 
Communications Act is invalid. 

Mr. Justice Murphy and Mr, Justice Rutledge join in this dissent. 


STATE V. CHICAGO & N. W. RY. CO. 

Supreme Coui-t of Nebraska, 1947. 147 Neb, 970, 25 N.W.2d 824. 

Carter, Justice. This is a suit brought by the Attorney General in 
the name of the state to obtain an order enjoining the defendant rail- 
road company from continuing to operate certain main-line switch 
stands hy the use of reflectorized equipment alleged to be in violation 
of section 74-581, R.S.1943. The trial court entered an order enjoin- 
ing the use of reflectorized discs on switch stands leading from all main 
line tracks for the reason that they are in violation of the aforesaid 
statute. The railroad company appeals. 

The record shows that the defendant operates a main-line railroad 
which passes through Whitney, Crawford, Fort Robinson, Glen, An- 
drews, Harrison, and Coffee Siding, aU in Nebraska, at each of which 
points switch stands leading from the main track exist. In 1942, the 
railroad company replaced the then existing oil-burning switch lights 
with reflectorized lamps whose source of light was obtained from light 
beams throvra upon it, such as those thrown by the headlights on the 
railroad’s locomotives. It is the position of the state that the new re- 
flectorized lamps are rmlawful equipment under the px’ovisions of 
section 74-581, R.S.1943. This section is as follows: “Every person, 
firm, corporation, lessee or receiver of any railroad, engaged in the 
business of transportation in this state, shall equip with proper lights 
all switch stands to each and every switch leading from all main tracks 
of any such road, on which trains are generally operated at night, 
except lines fully equipped with automatic block signals. The lights 
upon such switch stands shall be in good condition constantly, and 


3 Pub. No. 344, 79tli Cong., 2d Sess., 47 U.S.G. 5 606(a) (4), 47 U.S.C.A. § 506(a) (4); 
“to pay or give or agree to pay or give any money or otker thing of value for serv- 
ices, in connection with the conduct of the broadcasting business of such li- 
censee, which are not to he performed;" 
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shall be lighted and kept huming between the time of sundown and 
sunrise, and at such other times when, by reason of excessively foggy 
weather, the condition of such lights or signals would render it unsafe 
both for the employees of such railroad and for the general public.” 

Section 74-582, R.S.1943, provides for a penalty of $5 against any 
railorad company permitting any violation of the foregoing section on 
the part of any employee. 

It is first contended by the railroad company that section 74-581, 
R.S.1943, is so indefinite and uncertain of meaning as to be void as a 
penal statute under the due process clauses of the state and federal 
Constitutions. Art. 1, § 3; U.S.Const. Amend. 14. This contention is 
based upon the assertion that the statute provides for no fixed stand- 
ard of guilt upon which the penalty can be assessed. It is a funda- 
mental rule, and one upon which the railroad company relies, that no 
one may be required at peril of life, liberty, or property to speculate as 
to the meaning of penal statutes. All are entitled to be informed by 
reasonably explicit language what conduct on their part will render 
them liable to its penalties, and a statute which either forbids or 
requires the doing of an act in terms so vague that men of common 
intelligence must guess at its meaning and differ on its application, 
violates the essentials of constitutional provisions guaranteeing due , 
process of law. It is urged by the railroad company that the require- 
ment of the statute being considered that all switch stands leading 
from main tracks be equipped with “proper lights” does not fix an 
ascertainable standard of guilt and is inadequate to inform persons ac- 
cused of a violation thereof of the nature of the accusation against 
them. . . . We think other portions of the statute sufficiently 

define the term “proper lights” so as to eliminate the contention that 
what is lawful or unlawful under it must be left to individual judgment 
or conjecture. 

Construing section 74-581, R.S.1943, as a whole, it wiU be observed 
that the latter portion of the section limits and explains the words 
"proper lights” used in the fore part of the section. The requirement 
that the "proper lights” shall be lighted and kept burning between the 
times of sundown and sunrise, and at such other times when by reason 
of excessively foggy weather the condition of such lights or signals 
would render it unsafe both for the employees of such railroad and for 
the general public, clearly indicates that “proper lights” were intended 
to be any electric or combustion light. A reflectorized lamp certainly 
was not contemplated when it was stated in the act that they should be 
“lighted" and “kept huming” between sundown and sunrise. We 
think the act does define the type of light that is to constitute a “proper 
light” and clearly a reflectorized lamp does not come within the statute. 
The act is not void for indefiniteness and uncertainty. 

It is worthy of note that in the latter part of the section it is pro- 
vided that switch-stand lights shall be lighted and kept burning be- 
tween sundown and sunrise, and at such other times when by reason of 
foggy weather the condition of such lights or signals would render it 
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unsafe for employees and the public. It is intimated that the use 
of the words “such lights or signals” supports the view advanced by the 
defendant. We think not. The words clearly refer to times other 
than between sundown and suniise, and can only refer to daytime 
lights and signals not the subject of legislation in the act. It cannot 
bo properly construed, therefore, as definitive of proper lights required 
between sundown and sunrise. 

The defendant' cites various definitions from a recognized dictionary 
of the words “burn” and “burning” to show that they are sometimes 
used to mean “aglow,” “glow like fire,” and “shining.” But it is a 
fundamental rule of statutory construction that the usual and ordinary 
meaning of words will be used in construing the meaning of a statute. 
The words “and shall be lighted and kept burning between the time of 
sundown and sunrise” do not indicate any intent to adopt any meaning 
other than the usual and ordinary meaning of the terms used. Special 
or technical definitions of common words will not be applied as a basis 
for declaring legislative acts void for indefiniteness and uncertain- 
ty. .. . 

Affirmed. 


MARTIN V. UNITED STATES 

Oii'cnit Court of Appeals of the United States, 1039. 100 F.2d 400. 

(Appeal from conviction of conspiring to violate the Motor Car- 
rier Act of 1935, 49 U.S.C.A. § 301 et seq.) 

Bratton, Circuit Judge, . . . It is . . . provided that no 

person shall for compensation sell or offer for sale transportation sub- 
ject to the act or make any contract, agreement, or arrangement to 
provide, procure, furnish, or arrange for such transportation, or hold 
himself out by advertisement, solicitation, or othenvise as one who 
does sudi things unless he holds a broker’s license issued by the Com- 
mission, § 211, 49 U.S.C.A. § 311. 

Appellants did not transport passengers. They were unlicensed 
brokers engaged in the business of making arrangements for compen- 
sation for transportation of passengers by motor vehicle in interstate 
commerce. They, therefore, came within the purview of section 211 
of the act. But it is argued that the statute fails to provide any stand- 
ard or guide by which it could be determined whether the persons who 
transported such passengers were engaged in transportation of that 
kind as a regular occupation or business and were required to obtain 
certificates of public convenience and necessity, or were not engaged 
in such transportation as a regular occupation or business but merely 
carried such passengers as casual, occasional, or reciprocal transpor- 
tation, and for that reason no certificate was required. The act brings 
within its provisions those regularly engaged in the occupation or 
business of transporting persons or property by motor vehicle in inter- 
state or foreign commerce and excludes casual, occasional, or recipro- 
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cal transportation of that kind as a regular occupation or business, 
without undertaking to define textually either class or to fix a stand- 
ard by which to determine in advance whether certain conduct is in 
one class or the other. Reasonable definiteness and certainty is re- 
quired in the enactment of statutes, but in the very nature of things 
rules of conduct oftentimes must be stated in general language and 
depend for their application upon diversified circumstances. _ It fre- 
quently is impossible to state in detail rules or formulae which will 
meet different conditions or varying qualities. A penal statute must 
be sufficiently explicit to enable a person of ordinary intelligence to 
understand its provisions but the employment of terms ordinarily used 
to express ideas is not fatal. The words "casual”, "occasional”, “re- 
ciprocal”, "regular”, "occupation”, and “business” are in common use, 
and each has a well understood meaning; and in the absence of any- 
thing- indicating otherwise it is to be presumed that Congress used 
them in their generally accepted meaning. It manifestly is possible 
through the exercise of ordinary intelligence to determine with reason- 
able exactness and certainty whether given facts and circumstances 
constitute engaging in the transportation of passengers or property as 
a regular occupation or business, or merely casual, occasional, or re- 
ciprocal transportation by one not engaged in it as a regular occupa- 
tion or business. Accordingly, the statute is not so vague and indefi- 
nite that it offends the due process clause. . . . 

The judgments are severally affirmed. 


ROSCOE POUND, WHAT OF STARE DECISIS? 

10 Eordham L.Rev. 1, 10-11 (1041). 

Due process of law is a standard. There is a precept in the Con- 
stitution prescribing that legislative and executive action shall not be 
aibitrary and unreasonable. It prescribes that standard. But there 
are no precepts anywhere defining reasonableness or prescribing in 
detail what is unreasonable. Nor can there be in the nature of 
things. The most that can be done is to measure action by its con- 
formity or want of conformity to a received authoritative ideal, and 
that ideal itself must change wth changes in the society of which it 
is a picture. Application of a standard in the light of a received ideal 
must be a matter of times and places and circumstances. What was 
a negligent speed in a horse drawn cart is not a negligent speed in an 
automobile. What was unreasonable in a rural agricultural society 
is not necessarily unreasonable in an urban industrial society. What 
was unreasonable under the circumstances of yesterday may or may 
not be under the circumstances of tomorrow. I repeat. It is the idea 
of law as no more than an aggregate of laws, and that a law is of 
necessity a rule of the type of a rule of property, that is at fault. If 
the difference between application of such a rule and application of a 
standard is seen and borne in mind, it will be apparent that decisions 
as to what was arbitrary and unreasonable under conditions of the 
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past are not binding under the doctrine of stare decisis unless the con- 
ditions of the time and place and the surrounding circumstances are 
the same. 


(ii) In Administratively Executed Statutes 
MAHLER V. EBY 

Supreme Court of the United States, 1924. 

264 U.S. 32, 44 S.Ct. 283, 68 L.Ed. 649. 

This is an appeal from a judgment of the District Court of the 
United States for Northern Illinois, dismissing five writs of habeas 
corpus and remanding the appellants, who are aliens, to the custody 
of the Immigration Inspector at Chicago for deportation, in pursuance 
to warrants issued by the Secretary of Labor. The cases were con- 
solidated in the court below. 

In 1918, all the appellants were tried and found guilty of violation 
of section 5 of the Selective Service Act of May 18, 1917 (chapter 15, 
40 Stat. 76, 80 [Comp.St.l918, Comp.St.Ann.Supp.l919, § 2044e] ) , and 
of section 4 of the Espionage Act of June 15, 1917 (chapter 30, 40 
Stat. 217, 222 [Comp.St.l918, Comp.St.Ann.Supp.l919, § 10212d]). 
All but Petro Nigra were sentenced to the United States penitentiary 
at Leavenworth, Kan., for a period of 5 years, and Nigra was sen- 
tenced to the same place for 18 months. Upon error to the Court of 
Appeals these sentences were afBnned and became final. 

Pending the imprisonment of appellants, the Secretary of Labor is- 
sued warrants for arrest of the appellants under the Act of May 10, 
1920, c. 174, 41 Stat. 593 (Comp.St.Ann.Supp.l923, §§ 4289j4b [4] to 
4289i/ib[6]). . . . 

The Act of Congress enacted May 10, 1920 (chapter 174, 41 Stat. 
593) provides that aliens of certain classes described in the act, in ad- 
dition to those for whose expulsion authority already exists, shall, 
upon the warrant of the Secretary of Labor, be taken into his custody 
and deported in the manner provided in sections 19 and 20 of the Im- 
migration Act of February 5, 1917 (39 Stat. p. 889 [Comp.St.l918, 
Comp.St.Ann.Supp.l919, §§ 4289i/43jj 4289%k]), “if the Secret^ of 
Labor, after hearing, finds that such aliens are undesirable residents 
of the United States." The classes include all aliens interned as ene- 
mies by the President’s proclamation under R.S. § 4067 (Comp.St. § 
7615) and alien convicts under the Espionage Act, the Explosives Act, 
the act restricting foreign travel, the Sabotage Act, the Selective Draft 
Act, the act punishing threats against the President, the Trading with 
the Enemy Act, and certain sections of the Penal Code. Section 2 
makes the decision of the Secretary of Labor in ordering expulsion 
of an alien under the act final, 

The petitions for writs of habeas corpus charged that the warrant of 
deportation under which the petitioners were held were void because, 
at the time of the- issue of the warrants, the Espionage Act (Comp.St. 
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1918, Comp.St.Ann.Supp.l919, § 1012a etseq.) and the Selective Draft 
Act (Comp.St.l918, Comp.StAnn.Supp.1919, § 2044a et seq.), for con- 
victions under which they were about to be deported, had been re- 
pealed, that the Act of May 10, 1920, under which the warrant was 
issued, was an ex post facto law, because the convictions for which 
they were to be deported were for acts committed before its passage, 
that there was no legal evidence to establish that petitioners were 
aliens amenable to deportation under the act, that the hearing and 
proceedings were without due process of law, and that for these and 
other reasons the commitment was void. 

Counsel for the appellants, in their brief and in their argument, at- 
tacked the constitutionality of the act of 1920, not only because it was 
an ex post facto law, but because it delegated legislative power to an 
executive officer, and because the criterion for his finding — i. e., that 
the persons to be deported should be “undesirable residents of the 
United States” — was so vague and uncertain that it left the liberty 
of the alien to the whim and caprice of an executive officer, in viola- 
tion of due process required by the Fifth Amendment. They further 
attacked the validity of the warrants on the ground that they did not 
show a finding by the Secretary that the appellants were undesirable 
residents of the United States, a condition precedent to a legal depor- 
tation. They further alleged that as to all the petitioners there was no 
evidence to sustain such a finding, if it had been made, and that as to 
Petro Nigra there was also a fatal lack of evidence at Ms hearing to 
show that he had been convicted of the violations of the statutes 
charged in the warrant. 

Mr. Chief Justice Taft, after stating the case as above, delivered 
the opinion of the Court. . . . 

Nor is the act invalid in delegating legislative power to the Secre- 
tary of Labor. The sovereign power to expel aliens is political, and 
is vested in the political departments of the government. Even if the 
executive may not exercise it without congressional authority. Con- 
gress cannot exercise it effectively save through the executive. It 
cannot, in the nateme of things, designate aU the persons to be ex- 
cluded. It must accomplish its purpose by classification and by con- 
ferring power of selection within classes upon an executive agency, 
tiaco v. Forbes, 228 U.S. 549, 557, 33 S.Ct. 585, 57 L.Ed. 960. That is 
what it has done here. It has established classes of persons who in its 
judgment constitute an eligible list for deportation, of whom the Sec- 
retary is directed to deport those he finds to be undesirable residents 
of this country. With the background of a declared policy of Con- 
gress to exclude aliens classified in great detail by their undesirable 
qualite in the Immigration Act of 1917, and in previous legislation 
of a similar character, we think the expression “undesirable residents 
of the United States” is sufficiently definite to make the delegation 
quite within the power of Congress. As far back as 1802 the natu- 
ralization statute of that year (chapter 28, 2 Stat. 153) prescribed that 
no alien should be naturalized who did not appear to the court to have 
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behaved during his residence in ihis country “as a man of good moral 
character, attached to the principles of the Constitution of the United 
States, and well disposed to the good order and happiness of the 
same.” Our history has created a common understanding of the 
words “undesirable residents” which gives them the quality of a recog- 
nized standard. 

We do not think that the discretion vested in the Secretary under 
such circumstances is any more vague or uncertain or any less defined 
than that exercised in deciding whether aliens are likely to become a 
public charge, a discretion vested in the immigration executives for 
half a century and never questioned. Act Aug. 3, 1882, c. 376 (22 
Stat. 214), and Act Feb. 5, 1917, c. 29 (39 Stat. 874 [Comp.St.l91S, 
Comp.St.Ann.Supp.l919, § 4289i/4a] ) . See Buttfield v. Stranahan, 192 
U.S. 470, 496, 24 S.Ct. 349, 48 L.Ed. 525. 

International Harvester Co. v. Kentucky, 234 U.S. 216, 34 S.Ct. 853, 
58 L.Ed. 1284, and United States v. Cohen Grocery Co., 255 U.S. 81, 
41 S.Ct. 298, 65 L.Ed. 516, 14 A.L.R. 1045, are cited on behalf of pe- 
titioners. In those cases, statutes were held invalid for vagueness. 
They were both criminal cases, in which the uncertain words of the 
statute encountered the limitation of the Fifth and Sixth Amend- 
ments. They did not inform the accused sufficiently of the nature and 
cause of the accusation. The rule as to a definite standard of action is 
not so strict in cases of the delegation of legislative power to executive 
boards and officers. Cases like the one before us were distinguished 
from the Cohen Case by Chief Justice White in his opinion in that 
case, when he said (page 92 [41 S.Ct, § 301] ) : 

“The cases relied upon all rested upon the conclusion that, for rea- 
sons found to result either from the text of the statutes involved or 
the subjects with which they dealt, a standard of some sort was af- 
forded.” 

Accordingly the judgment of the District Court is reversed with di- 
rections not to discharge the petitioners rmtil the Secretary of Labor 
shall have reasonable time in which to correct and perfect his finding 
on the evidence produced at the original hearing, if he finds it ade- 
quate, or to initiate another proceeding against them. 


PEOPLE ex rel. RICE v. WILSON OIL CO. 

Supreme Court of Illinois, 1936. 361 111. 406, 4 N.E.2d 847. 

Stone, Justice. Appellant seeks to reverse a judgment of the cir- 
cuit court of Cook county against it for $2,000, the penalty on a bond 
■executed by it as surety for the Wilson Oil Company, a corporation, 
executed undei' the provisions of section 3 of the Motor Fuel Tax Law 
of 1929, as amended (Smith-Hurd Ill.Stats. c. 120, § 419). The ap- 
peal is direct, as a constitutional question is raised. . . . 

The grounds of the claimed invalidity of section 3 of the Motor Fuel 
Tax Law as amended in 1931 are that it does not provide sufficient 
■standards to guide the Department of Finance in fixing the penalty 
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of the bond required of a distributor of motor fuel; that the phrase 
“amount of business reasonably expected” is not a sufficiently definite 
standard to guide the Department of Finance in fixing the penalty on 
the bond, but requires the Department of Finance to guess, conjecture, 
and speculate concerning future events; and that the Department of 
Finance need only “take into consideration,” but is not compelled to 
act upon, its or another’s expectation of the amount of business rea- 
sonably expected in fixing the amount of the bond, and so the act was 
incomplete when it left the Legislature, resulting in a delegation of 
legislative power to an administrative department or officer. 

Section 3, after providing for the application for and issuance of a 
license to act as a distributor of motor fuels, also requires that “the 
applicant shall also file with the department a bond in an amount not 
to exceed !f5,000 on a form to be approved by and with a surety or 
sureties satisfactory to the department conditioned upon said applicant 
paying to the State of Illinois all moneys becoming due by reason of 
the sale or use of motor fuel by the applicant, together with all pen- 
alties and interest thereon. The department shall fix the penalty of 
such bond in each case taking into consideration the amount of busi- 
ness reasonably expected to be handled by him [the applicant], and 
the penalty fixed by the department shall be such, as in its opinion, 
will protect the State of Illinois against failure to pay the amount 
hereinafter provided on motor fuel sold and used.” . . . 

In considering whether section 3 was complete when it left the Leg- 
islature or incomplete, resulting in the delegation of legislative power, 
the test is whether the provision is sufficiently definite and certain to 
enable one reading it to know his rights and obligations. . 

If section 3 delegates to the Department of Finance power to make 
the law, which involves a discretion as to what the law shall be, it 
violates article 3 of the Constitution. If, on the other hand, it but 
confers authority or discretion on tliat department, to be exercised 
under the limits of the act, as to its execution, it is valid. . 

The General Assembly cannot deal with the details of each particu- 
lar case that may arise in the administration of an act, but must nec- 
essarily leave such to the reasonable discretion of administrative offi- 
cers, and the exercise of such discretion does not constitute the exer- 
cise of legislative power. . . . An act which does not lay down 

rules and definitions by which the administrative officer may be guided 
in the exercise of the discretion vested in him is incomplete. . . 

An administrative officer empowered to issue and revoke licenses to 
engage in a business or profession necessarily exercises quasi judicial 
powers in determining whether a license shall be issued or revoked, 
but such exercise of power is but incidental to the duty of administer- 
ing the law relating to the regulation of a particular business or call- 
ing and does not constitute the exercise of judicial power within the 
prohibition of the Constitution. . . . 

It is patent that the purpose of the Legislature in passing the Motor 
Fuel Tax Law and its amendments was to raise revenue and to pro- 
vide a method of safeguarding the State in the collection of that reve- 
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nuo by providing that those to whom a license was granted to seli mo- 
tor fuel, and on whom the act placed the duty of collecting the tax, 
should execute a bond to safeguard the State from loss of that tax 
by the failure of a licensee to account for and pay the State the tax 
collected. The Legislature could not determine the amount of the 
bond required to safeguard the State from each distributor, for the 
amount of tax collected by the different distributors would, necessa- 
rily, not be the same. Nor cam the amount of such bond be more than 
estimated, particularly on first application for license. To have di- 
rected the fixing of the bond at an arbitrary amount or by any more 
definite measure would be likely to result either in loss to the State 
or in placing on the distributor an unnecessary burden. The purpose 
of the act is to secure the payment of the tax collected and nothing 
more. By no human agency can the amoimt of a bond to secure the 
payment of such tax be more than estimated. The distributor is deal- 
ing directly with the State. The department must be allowed to exer- 
cise some discretion in determining the amount of the bond in such a 
case. The act provides inquiry into such facts as might aid in such 
determination. To obviate any inequality in the requirement of a 
bond and stili safeguard the State, some method by which the Director 
of Finance may ascertain, as nearly as possible, the number of gallons 
each distributor would likely sell each month, is necessary. The pro- 
vision that “the department shall fix the penalty of such bond in each 
case taking into consideration the amount of business reasonably ex- 
pected to be handled by him [the applicant] and the penalty fixed by 
the department shall be such, as in its opinion, will protect the State 
of Illinois against failure to pay the amount hereinafter provided on 
motor fuel sold and used,” must be held to be but the vesting of a nec- 
essary discretion in the department. It is required that the applicant 
furnish such information as the department deems necessary, and from 
tills information, and the necessary estimate of the tax resulting from 
business to be done, the amount of the bond is determined. 

Appellant’s application appears in the record. It shows that it op- 
erated one bulk plant and four retail outlets. It is, under the law, re- 
quired to settle with the State monthly. It cannot be said that the 
act is invalid as delegating legislative or judicial powers to the depart- 
ment, nor that the amount fixed in the bond was an unreasonable ex- 
ercise of the administrative discretion vested in the department. . . . 

Judgment affirmed. 

NOTH 

In United States v. Slireveport Grain & BieTator Co., 28T U.S. 77, 63 S.Ot. 42, 
77 L.Bd, 176 (1932), Sutherland, J., in upholding “reasonahle variations” as an 
administrative standard, said "That the legislative power of Congress cannot be 
delegated is, of course, clear. But Congress may declare its will, and, after fixing 
a primary standard, devolve upon administrative cflicors the ‘power to fill up the 
details’ by prescribing administrative rules and regulations.” 

For a thorough discussion of the development of the law governing suflSciency 
of statutory administrative standards, see Jaffie, "An Essay on Delegation of Legis- 
lative Power”, 47 OoLL.Rev. 369, 561 (1947). See also the critical analysis of the 
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‘^tiuulard onunciatcd in the federal renegotiation statutes, in Eosdon, “The Legis- 
lative Standards of the Kenegotiation Statutes,” 31 A.B.A.J. 71 (1915). 


YAKUS V. UNITED STATES. 

Snpi'cme Court of the United States, 1944. 

321 U.S. 414, 64 S.Ct. 660, 88 L.Ed, 834. 

Mr. Chief Justice Stone delivered the opinion of the Court. 

The questions for our decision are: (1) Whether the Emergency 
Price Control Act of January 30, 1942, 56 Stat. 23, 50 U.S.C.App.Supp. 
II, § 901 et seq., 50 U.S.C.A.Appendix, § 901 et seq., as amended by 
the Inflation Control Act of October 2, 1942, 56 Stat. 765, 50 U.S.C.App. 
Supp. II, § 961 et seq., 50 U.S.C.A. Appendix, § 961 et seq., involves 
an unconstitutional delegation to the Price Administrator of the legis- 
lative power of Congress to control prices; (2) whether § 204(d) of 
the Act was intended to preclude consideration by a district court of 
the validity of a maximum price regulation promulgated by the Ad- 
ministrator, as a defense to a criminal prosecution for its violation; 
(3) whether the exclusive statutory procedure set up by §§ 203 and 
204 of the Act for administrative and judicial review of regulations, 
with the accompanying stay provisions, provide a sufficiently adequate 
means of determining the validity of a price regulation to meet the 
demands of due process; and (4) whether, in view of this available 
rnethod of review, § 204(d) of the Act, if construed to preclude con- 
sideration^ of the validity of the regulation as a defense to a prosecu- 
tion for violating it, contravenes the Sixth Amendment, or works an 
unconstitutional legislative interference with the judicial power. 

Petitioners in both of these cases were tried and convicted by the 
District Court for Massachusetts upon several counts of indictments 
charging violation of §§ 4(a) and 205(b) of the Act by the willful sale 
of wholesale cuts of beef at prices above the maximum prices pre- 
scribed by §§ 1364.451-1364,455 of Revised Maximum Price Regula- 
tion No. 169, 7 Fed.Reg. 10381 et seq. . . . 

The Circuit Court of Appeals for the First Circuit affirmed, 137 F.2d 
850, and we granted certiorari, 320 U,S. 730, 64 S.Ct. 190. 

1 . 

The Emergency Price Control Act provides for the establishment of 
the Office of Price Administration under the direction of a Price Ad- 
ministrator appointed by the President, and sets up a comprehensive 
scheme for the promulgation by the Administrator of regulations or 
orders fixing such maximum prices of commodities and rents as will 
effectuate the purposes of the Act and conform to the standards which 
it prescribes. The Act was adopted as a temporary wartime measure, 
and provides in § 1(b) for its termination on June 30, 1943, unless 
sooner terminated by Presidential proclamation or concurrent resolu- 
tion of Congress. By the amendatory act of October 2, 1942, it was. 
extended to June 30, 1944. 



Sec. 2 


Problems of Language 


893 


Section 1(a) declares that the Act is “in the interest of the na- 
tional defense and security and necessary to the effective prosecution 
of the present war’’, and that its purposes are: 

“to stabilize prices and to prevent speculative, unwarranted, and ab- 
normal increases in prices and rents; to eliminate and prevent profit- 
eering, hoarding, manipulation, speculation, and other disruptive prac- 
tices resulting from abnormal market conditions or scarcities caused 
by or contributing to the national emergency; to assure that defaise 
appropriations are not dissipated by excessive prices; to protect per- 
sons with relatively fixed and limited incomes, consumers, wage earn- 
ers, investors, and persons dependent on life insurance, annuities, and 
pensions, from undue impairment of their standard of living; to pre- 
vent hardships to persons engaged in business, . . . and to the 

Federal, State, and local governments, which would result from ab- 
normal increases in prices; to assist in securing adequate production 
of commodities and facilities; to prevent a post emergency collapse 
of values; 

The standards which are to guide the Administrator’s exercise of 
his authority to fix prices, so far as now relevant, are prescribed by § 
2(a) and by § 1 of the Amendatory Act of October 2, 1942, and Ex- 
ecutive Order 9250, 50 U.S.C.A.Appendix, § 901 note, promulgated un- 
der it. 7 Fed.Reg. 7871. By § 2(a) the Administrator is authorized, 
after consultation with representative members of the industry so far 
as practicable, to promulgate regulations fixing prices of commodities 
which “in his judgment will be generally fair and equitable and will 
effectuate the purposes of this Act” when, in his judgment, their pric- 
es “have risen or threaten to rise to an extent or in a manner incon- 
sistent with the purposes of this Act,” 

The section also directs that 

“So far as practicable, in establishing any maximum price, the Ad- 
ministrator shall ascertain and give due consideration to the prices 
prevailing between October 1 and October 15, 1941 (or if, in the case 
of any commodity, there are no prevailing prices between such dates, 
or the prevailing prices between such dates are not generally repre- 
sentative because of abnormal or seasonal market conditions or other 
cause, then to the prices prevailing during the nearest two-week period 
in which, in the judgment of the Administrator, the prices for such 
commodity are generally representative) . . . and shall make 

adjustments for such relevant factors as he may determine and deem 
to be of general applicability, including. . . . Speculative fluctua- 

tions, general increases or decreases in costs of production, distribu- 
tion, and transportation, and general increases or decreases in profits 
earned by sellers of the commodity or commodities, during and sub- 
sequent to the year ended October 1, 1941.” 

By the Act of October 2, 1942, the President is directed to stabilize 
prices, wages and salaries “so far as practicable” on the basis of the 
levels which existed on September 15, 1942, except as otherwise pro- 
vided in the Act. By Title I, § 4 of Executive Order No. 9250, he has 



894 


Legislative Language 


Ch. 6 


directed “all departments and agencies of the Government” “to sta- 
bilize the cost of living in accordance with the Act of October 2, 
1942.” 1 

Revised Maximum Price Regulation No. 169 was issued December 
10, 1942, under authority of the Emergency Price Control Act as 
amended and Executive Order No. 9250. The Regulation established 
specific maximum prices for the sale at wholesale of specified cuts of 
beef and veal. As is required by § 2 (a) of the Act, it was accompa- 
nied by a “statement of the considerations involved" in prescribing it. 
From the preamble to the Regulation and from the Statement of Con- 
siderations accompanying it, it appears that the prices fixed for sales 
at wholesale were slightly in excess of those prevailing between March 
16 and March 28, 1942,^ and approximated those prevailing on Septem- 
ber 15, 1942. Findings that the Regulation was necessary, that the 
prices which it fixed were fair and equitable, and that it otherwise 
conformed to the standards prescribed by the Act, appear in the State- 
ment of Considerations. 

That Congress has constitutional authority to prescribe commodity 
prices as a war emergency measure, and that the Act was adopted by 
Congress in the exercise of that power, are not questioned here, and 
need not now be considered save as they have a bearing on the pro- 
cedural features of the Act later to be considered which are challenged 
on constitutional grounds. 

Congress enacted the Emergency Price Control Act in pursuance of 
a defined policy and required that the prices fixed by the Administra- 
tor should further that policy and conform to standards prescribed by 
the Act. The boundaries of the field of the Administrator’s permissi- 
ble action are marked by the statute. It directs that the prices fixed 
shall effectuate the declared policy of the Act to stabilize commodity 
prices so as to prevent war-time inflation and its enumerated disrup- 
tive causes and effects. In addition the prices established must be 
fair and equitable, and in fixing them the Administrator is directed 


iThe parties Lave not discnssed in briefs or on argnment, and we do not find 
it necessary to consider, the precise effect of this direction to stabilize prices “so^ 
far as practicable” at tbe levels obtaining on September 15, 1942, upon the stand- 
ards laid down by Section 2(a) of tbe Act and tbe discretion wblcb they confer on 
tbe Administrator. 

a The use of tbe March 16-28, 1942, base period is explained by tbe fact that whole- 
sale meat prices bad already been stabilized at approximately that level by Maxi- 
mum Price Regulation No, 169 as originally issued on June 19, 1942, 7 Eed.Reg. 
4653, and by the General Maximum Price Regulation issued April 28, 1942, 7 Fed. 
Reg. 3153, wbicb forbade the sale of most commodities at prices in excess of tbe 
highest price charged by the seller during March, 1942. The Statement of Consid- 
erations accompanying the latter, 2 O. C. H. War Raw Sei-vlce— Price Control, 
1[ 42,081, explains in some detail the considerations Impelling the Administrator to 
the conclusion that stabilization at the levels obtaining in March, 1942 would be 
fair and equitable and would effectuate the purposes of the Act; it considers the 
price levels prevailing during October 1-16, 1041, and gives reasons why price stabil- 
ization at those levels would not be practicable. The Statement of Considerations 
accompanying Maximum Price Regulation No. 169 as originally issued, 2 0. O H 
War Law Service— -Price Control, f 43,369A, refers to this discussion in explanation 
Of tlie continuance of the use of March, 1942, levels as a base. 
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to give duo consideration, so far as practicabic, to prevailing prices 
during the designated base period, with prescribed atiiiinistrative ad- 
justments to compensate for enumerated disturbing factors affecting 
prices. In short the purposes of the Act specified in § 1 denote the ob- 
jective to be sought by the Administrator in fixing prices— the pre- 
vention of inflation and its enumerated consequences. The standards 
set out in § 2 define the boundaries within which prices having that 
purpose must be fixed. It is enough to satisfy the statutory require- 
ments that the Administrator finds that the prices fixed will tend to 
achieve that objective and will conform to those standai’ds, and that 
the courts in an appropriate proceeding can see that substantial basis 
for those findings is not wanting. 

The Act is thus an exercise by Congress of its legislative power. In 
it Congress has stated the legislative objective, has prescribed the 
method of achieving that objective — ^maximum price fixing — and has 
laid down standards to guide the administrative determination of both 
the occasions for the exercise of the price-fixing power, and the par- 
ticular prices to be established. Compare Field v. Clark, 143 U.S. 649, 
12 S.Ct. 495, 36 L.Ed. 294; Hampton Jr. & Co. v. United States, 276 
U.S. 394, 48 S.Ct. 348, 72 L.Ed. 624; Currin v. WaUace, 306 U.S. 1, 
59 S.Ct. 379, 83 L.Ed. 441; Mulford v. Smith, 307 U.S. 38, 59 S.Ct. 
648, 83 L.Ed. 1092; United Stales v. Rock Royal Co-op., 307 U.S. 533, 
59 S.Ct. 993, 83 L.Ed. 1446; Sunshine Anthracite Coal Co. v. Adkins, 
310 U.S. 381, 60 S.Ct. 907, 84 L.Ed. 1263; Opp Cotton Mills v. Admin- 
istrator, 312 U.S. 126, 657, 61 S.Ct. 524, 85 L.Ed. 624; National Broad- 
casting Co. V. United States, 319 U.S, 190, 63 S.Ct. 997, 87 L.Ed. 1344; 
Kiyoshi Hirabayashi v. United States, 320 U.S. 81, 63 S.Ct. 1375, 87 
L.Ed. 1774. 

The Act is unlike the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 195, considered in Schechter Poultry Corp. v. United 
States, 295 U.S. 495, 55 S.a. 837, 79 L.Ed. 1570, 97 A.L.R. 947, which 
proclaimed in the broadest terms its purpose “to rehabilitate industry 
and to conserve natural resources.” It prescribed no method of at- 
taining that end save by the establishment of codes of fair competition, 
the nature of whose permissible provisions was left undefined. It pro- 
vided no standards to which those codes were to conform. The func- 
tion of formulating the codes was delegated, not to a public official 
responsible to Congress or the Executive, but to private individuals 
engaged in the industries to be regulated. Compare Sunshine Anthra- 
cite Coal Co. V. Adkins, supra, 310 U.S. at page 399, 60 S.Ct. at page 
915, 84 L.Ed. 1263. 

The Constitution as a continuously operative charter of government 
does not demand the impossible or the impracticable. It does not re- 
quire that Congress find for itself every fact upon which it desires to 
base legislative action or that it make for itself detailed determinations 
which it has declared to be prerequisite to the application of the leg- 
islative policy to particular facts and circumstances impossible for 
Congress itself properly to investigate. The essentials of the legisla- 
tive function are the determination of the legislative policy and its for- 
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mulation and promulgation as a defined and binding rule of conduct 
here the rule, with penal sanctions, that prices shah not be greater 
than those fixed by maximum price regulations which conform to 
standards and will tend to further the policy which Congress has es- 
tablished. These essentials are preserved when Congress has specified 
the basic conditions of fact upon whose existence or occurrence, ascer- 
tained from relevant data by a designated administrative agency, it 
directs that its statutory command shall be effective. It is no objec- 
tion that the determination of facts and the inferences to be c^awn 
from them in the light of the statutory standards and declaration of 
, policy call for the exercise of judgment, and for the formulation of 
' subsidiary administrative policy within the prescribed statutory frame- 
work. See Opp Cotton Mills v. Administrator, supra, 312 U.S. at pages 
145, 146, 61 S.CL at pages 532, 533, 85 L.Ed. 624, and cases cited. 

Nor does the doctrine of separation of powers deny to Congress 
power to direct that an administrative officer properly designated fox 
that purpose have ample latitude within which he is to ascertain the 
conditions which Congi’ess has made prerequisite to the operation of 
its legislative command. Acting within its constitutional power to 
fix prices it is for Congress to say whether the data on the basis of 
which pi'ices are to be fixed are to be confined within a narrow or a 
broad range. In either case the only concern of courts is to ascertain 
whether the will of Congress has been obeyed. This depends not upon 
the breadth of the definition of the facts or conditions which the ad- 
ministrative officer is to find but upon the determination whether the 
definition sufficiently marks the field within which the Administratoi' 
is to act so that it may be known whether he has kept within it in com- 
pliance with the legislative will. 

As we have said: “The Constitution has never been regarded as 
denying to the Congress the necessary resources of flexibility and 
practicality ... to perform its Action.” Currin v. Wallace, 
supra, 306 U.S. at page 15, 59 S.Ct. at page 387, 83 L.Ed. 441. Hence 
it is irrelevant that Congress might itself have prescribed the maxi- 
mum prices or have provided a more rigid standard by which they 
are to be fixed; for example, that aU prices should be frozen at the 
levels obtaining during a certain period or on a certain date. See 
Union Bridge Co. v. United States, 204 U.S. 364, 386, 27 S.Ct. 367, 374, 
51 L.Ed. 523. Congress is not confined to that method of executing 
its policy which involves the least possible delegation of discretion to 
administrative officers. Compare McCulloch v. Maryland, 4 Wheat. 
316, 413 et seq., 4 L.Ed. 579. It is free to avoid the rigidity of such a 
system, which might well result in serious hardship, and to choose in- 
stead the flexibility attainable by the use of less restrictive standards. 
Cf. Hampton v.- United States, supra, 276 U.S. at pages 408, 409, 48 
S.Ct at pages 351, 352, 72 L.Ed. 624. Only if we could say that there 
is an absence of standards for the guidance of the Administrator’s ac- 
tion, so that it would be impossible in a proper proceeding to ascertain 
whether the will of Congress has been obeyed, would we be justified 
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in overriding its choice of means for effecting its declared purpose of 
preventing inflation. 

The standards prescribed by the present Act, with the aid of the 
“statement of the considerations” required to be made by the Admin- 
istrator, are sufficiently definite and precise to enable Congress, the 
courts and the public to ascertain whether the Administrator, in fixing 
the designated prices, has confoi'med to those standards. Compare Ki- 
yoshi Hirabayashi v. United States, supra, 320 U.S. at page 104, 63 S. 
Ct. at page 1387, 87 L.Ed. 1774. Hence we are unable to find in them 
an unauthorized delegation of legislative power. The authority to fix 
prices only when prices have risen or threaten to rise to an extent or 
in a manner inconsistent with the purpose of the Act to prevent infla- 
tion is no broader than the authority to fix maximiun prices when 
deemed necessary to protect consumers against unreasonably high 
prices, sustained in Sunshine Anthracite Coal Co. v. Adkins, supra, or 
the authority to take possession of and operate telegraph lines when- 
ever deemed necessary for the national security or defense, upheld in 
Dakota Cent. Tel. Co. v. State of South Dakota, 250 U.S. 163, 39 S.Ct. 
507, 63 L.Ed. 910, 4 A.L.R. 1623; or the authority to suspend tariff 
pi'ovisions upon findings that the duties imposed by a foreign state are 
“reciprocally unequal and unreasonable”, held valid in Field v. Clark, 
supra [143 U.S. 649, 12 S.Ct. 504, 36 L.Ed. 294]. 

The directions that the prices fixed shall be fair and equitable, that 
in addition they shall tend to pi’omote the purposes of the Act, and 
that in promulgating them consideration shall be given to prices pre- 
vailing in a stated base period, confer no greater reach for administra- 
tive determination than the power to fix just and reasonable rates, see 
Sunshine Anthracite Coal Co. v. Adkins, supra, and cases cited; or 
the power to approve consolidations in the “public interest”, sustained 
in New York Cent. Securities Corp. v. United States, 287 U.S. 12, 24, 
25, 53 S.Ct. 45, 48, 77 L.Ed. 138 (Compai’e United States v. Lowden, 
308 U.S. 225, 60 S.Ct. 248, 84 L.Ed. 208) ; or the power to regulate 
radio stations engaged in chain broadcasting “as public interest, con- 
venience or necessity requires”, upheld in National Broadcasting Co. 
V. United States, supra, 319 U.S. at page 225, 63 S.Ct. at pages 1013, 
1014, 87 L.Ed. 1344; or the power to prohibit “unfair methods of com- 
petition” not defined or forbidden by the common law, Federal Trade 
Commission v. R. F. Keppel & Bro., 291 U.S. 304, 54 S.Ct. 423, 426, 
78 L.Ed. 814; or the direction that in allotting marketing quotas 
among states and producers due consideration be given to a variety of 
economic factors, sustained in Mulford v. Smith, supra, 307 U.S. at 
pages 48, 49, 59 S.Ct. at page 652, 653, 83 L.Ed. 1092; or the similar 
direction that in adjusting tariffs to meet differences in costs of pro- 
duction the President “take into consideration” “in so far as he finds 
it practicable’^ a variety of economic matters, sustained in Hampton 
Jr. & Co. V. United States, supra [276 U.S. 394, 48 S.Ct. 349, 36 L.Ed. 
294] ; or the similar authority, in making classifications within an in- 
dustry, to consider various named and unnamed “relevant factors” 

Read & MacDonald U.C.B.Leg.— 67 
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and determine the respective weights attributable to each, held valid 
in Opp Cotton Mills V. Administi'ator, supra. . 

Affirmed. 

Mr. Justice Roberts. 

I dissent. I find it unnecessary to discuss certain of the questions 
treated in the opinion of the court. I am of opinion that the Act un- 
constitutionally delegates legislative power to the Administrator. As 
I read the opinion of the court it holds the Act valid on the ground 
that sufficiently precise standards are prescribed to confine the Ad- 
ministrator’s regulations and orders within fixed limits, and that judi- 
cial review is provided effectively to prohibit his transgression of those 
limits. I believe that analysis demonstrates the contrary. I proceed, 
therefore, to examine the statute. 

The Powers Conferred. 

When, in his judgment, commodity prices have risen, or threaten to 
rise, “to an extent or in a manner inconsistent with the purposes” of 
the Act the Administrator may establish “such maximum price or 
maximum prices as in his judgment will bo generally fair and equitable 
and will effectuate the purposes” of the Act. 

“So far as practicable” in establishing any maximum price he is to 
ascertain the prices prevailing in a specified period in 1941 but may 
use another period nearest to that specified because necessary data 
for the period specified is not available; and may make adjustments 
“for such relevant factors as he may determine and deem to be of 
general applicability,” including several factors mentioned. Before is- 
suing any regulation he shall “so far as practicable” advise with rep- 
resentative members of the industry affected. 

Any regulation may provide for adjustments and reasonable excep- 
tions which, in the Administrator’s judgment, are necessary and prop- 
er to effectuate the purposes of the Act. If, in his judgment, such ac- 
tion is necessary or proper to effectuate the purposes of the Act, he 
may, by regulation or order, regulate or prohibit speculative or manip- 
ulative practices or hoarding in connection with any commodity (50 
U.S.C.Appendix § 902, 50 U.S.C.A.Appendix § 902). 

It will be seen that whether, and, if so, when, the price of any com- 
modity 1 shall be regulated depends on the judgment of the Adminis- 
trator as to the necessity or propriety of such price regulation in ef- 
fectuating the purposes of the Act. 

The Siipposed Standards for the Administrators Guidance. 

The Act provides that any regulation or order must be “generally 
fair and equitable” in the Administrator’s judgment; but coupled with 


iThe Act gives the Administrator no power with respect to wages and limit'? hi^i 
powers as reacts fishery commodities (50 U.S.C.AppendIx, § 9020), 60 USO A 
ufollWendlx §9^^^ ^eficultnral commodities (U U.S.C.Appendix! § 90^66 


lUSAD & MAoDorrAM U.O.B.Leo. 
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this injunction is another that the order and regulation must be such 
as, in the judgment of the Administrator, is necessary or proper to 
effectuate the purposes of the Act. 

I turn, therefore, to the stated purposes to ascertain what, if any, 
limits the statute places upon the Administrator’s exercise of his 
powers. 

Section 1(a), 50 U.S.C.Appendix, § 901(a), 50 U.S.C.A.Appendix, § 
901(a), states seven purposes, which should be set forth separately as 
follows: 

“to stabilize prices and to prevent speculative, unwarranted, and ab- 
normal increases in prices and rents;” 

In order to exercise his power anent this purpose the Administrator 
will have to form a judgment as to what stabilization means, and what 
are speculative, unwarranted and abnormal increases in price. It 
hardly need be said that men may differ radically as to the connota- 
tion of these terms and that it would be very difficult to convict any- 
one of error of judgment in so classifying a given economic phenome- 
non. 

“to eliminate and prevent profiteering, hoarding, manipulation, specu- 
lation, and other disruptive practices resulting from abnormal market 
conditions or scarcities caused by or contributing to the national emer- 
gency;” 

To accomplish this purpose the Administrator must form a judg- 
ment as to what constitutes profiteering, hoarding, manipulation or 
speculation. As if the administrative discretion were not sufficiently 
broad there is added the phrase “other disruptive practices”, which 
seems to leave the Administrator at large in the formation of opinion 
as to whether any practice is disruptive. 

“to assure that defense appropriations are not dissipated by excessive 
prices;” 

It is not clear — to me at least — ^what is the limit of this purpose. 
I can conceive that an honest Administrator might, without laying 
himself open to the charge of exceeding his powers, make any kind of 
order or regulation based upon the view that otherwise defense appro- 
priations by Congress might be dissipated by what he considers ex- 
cessive prices. How his exercise of judgment in connection with this 
purpose could be thought excessive it is impossible for me to say. 

“to protect persons with relatively fixed and limited incomes, consum- 
ers, wage earners, investors, and persons dependent on life insurance, 
annuities, and pensions, from undue impairment of their standard of 
living;” 

The Administrator’s judgment that any price policy will tend to af- 
fect the classes mentioned in this purpose from what he may decide to 
be “undue impairment of their standard of living” would seem to be 
so sweeping that it would be impossible to convict him of an error of 
judgment in any conclusion he might reach. 

“to prevent hardships to persons engaged in business, to schools, uni- 
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versities, and other institutions, and to the Federal, State, and local 
governments, which would result from abnormal increases in prices;” 

Of course Congress might have included in the catalogue of benefi- 
ciaries churches, hospitals, labor unions, banlts and trust companies 
and other praiseworthy organizations, without rendering the “stand- 
ard” any more vague. 

“to assist in securing adequate production of commodities and facili- 
ties;” 

Here is a purpose which seems, to some extent at least, to permit 
the easing of price restrictions; for it would appear that diminishment. 
of price would hardly assist in promoting production. Thus the Ad- 
ministrator, and he alone, is to balance two competing policies md 
strike the happy mean between them. Who shall say his conclusion 
is so indubitably wrong as to be properly characterized as “arbitrary 
or capricious”. 

“to prevent a post emergency collapse of values;” 

This purpose, or “standard”, seems to permit adoption by the Ad- 
ministrator of any conceivable policy. I have difficulty in envisaging 
any price policy in support of which some economic data or opinion 
could not be cited to show that it would tend to prevent post emer- 
gency collapse of values. 

These seven purposes must, I submit, be considered as separate and 
independent. Any action taken by the Administrator which, in his 
judgment, promotes any one or more of them is within the granted 
power. If, in his judgment, any action by him is necessary or appro- 
priate to the accomplishment of one or more of them, the Act gives 
sanction to his order or regulation. 

Reflection will demonstrate that in fact the Act sets no limits upon 
the discretion or judgment of the Administrator. His commission is> 
to take any action with respect to prices which he believes will pre- 
serve what he deems a soimd economy during the emergency and pre- 
vent what he considers to be a disruption of such a sound economy 
in the post war period. His judgment, founded as it may be, on his 
studies and investigations, as well as other economic data, even though 
contrary to the great weight of current opinion or authority, is the 
final touchstone of the validity of his action. 

I shall not repeat what I have said in Bowles v. WUlingham, 321 U.S. 
503, 64 S.Ct. 641. I have there quoted the so-called standards pre- 
scribed in the National Industrial Recovery Act. Comparison of them 
with those of the present Act, and perusal of what was said concern- 
ing them in A. L. A. Schechter Poultry Corp. v. United States, 295 U. 
S. 495, 55 S.Ct. 837, 79 L.Ed. 1570, 97 A.L.R. 947, leaves no doubt that 
the decision is now overruled. There, as here, the “code” or regula- 
tion, to become effective, had to be found by the Executive to “tend to 
effectuate the policy” of the Act. (See footnote A, p. 521.) 

[Rutledge, J., also dissented, but on a different ground. Ed.] 
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LOUIS I. JAFFE, AN ESSAY ON DELEGATION OF LEGISLATIVE 

POWER 

47 Colum.L.Kev. 501, 581, 588-602 (1947). 


Delegation In The States 

. . . Many state courts have been reluctant to remain consist- 

ently on the broad, generous ground taken by the United States Su- 
preme Court, They have pursued a wavering course. The archaic, 
narrow formulation is sometimes taken seriously and is as frequently 
disregarded. The explanation is only in part a conservative disinclin- 
ation to tolerate modern forms of administrative activity. State dele- 
gations are more varied in content; and some of them raise peculiar 
problems. . 

In the early clays the Illinois Supreme Court took a broadly under- 
standing view of the need and uses of delegation.™ Approval of the 
reasonable rate formula might have been thought a basis for lesser 
delegations. Even as late as 1909 in Block v. Chicago®® the court 
knows how to take the high government line. The chiefs of police were 
authorized to refuse licenses to show “obscene and immoral” motion 
pictures. “The welfare of society demands that every effort of 
municipal authorities to afford such protection should be sustained, 
unless it is clear that some constitutional right is interfered with.” 
The legislature may “authorize others to do those things which it 
might properly but cannot understandingly do.” Otherwise “legisla- 
tion would become oppressive and yet imbecile.”®'*^ The court relied on 
earlier cases appi'oving power to determine the number and location of 
dramshops®*; the number, location, material and construction of fire 
escapes.®* But then comes a series of cases holding acts imconstitution- 
al. The best known is People ex rel, Gomber v. Snolem.®*^ The fire 
marshals were given power to order demolition or repair of a building 
“especially liable to fire and which is so situated as to endanger other 


'i'O See People v. Reynolds [10 111. 1 (1848)] suggesting that any delegation is 
constitutional as long as the legislature remaiius to repeal it. 

80 239 111. 251, 87 N.B. 1011 (1009). 

81 Quoting People v. Reynolds, 10 111. 1 (1848) ; accord, Mutual Film Oorp. v. 
Ohio Indust. Comm’n, 230 U.S. 230 (1915) (“moral, educational or amusing and 
harmless" film to be passed — the lower court judge conimcuted that “it would be 
next to impossible to devise language that would bo at once comprehensive and 
automatic”). 

S3 People V. Oregier, 138 111. 401, 28 N.E. 812 (1891). 

83 Arms V. Ayer, 192 111. 601, 01 N.E. 851 (1901). 

84 294 111. 204, 128 N.E. 377 (1920). The court relied on a whole series of cases 
declaring certain powers to grant exemptions invalid: Board of Adm. v. Miles, 278 
111. 174, 1-16 N.E. 841 (1917) (to forgive or release claims) ; Sheldon v. Hoyne, 261 
111. 222, 103 N.E. 1021 (1914) (to exempt certain cases from installing safety appli- 
ances) ; Noel V. People, 187 111. 687, 58 N.E. G16 (1900) (di.seretion to allow village 
stores to sell proprietary drugs) ; Cicero Lumber Oo. v. Town of Cicero, 176 111. 9, 
61 N.E. 758 (1898) (discretion to allow heavy vehicles on pleasure drives). These 
cases all reveal a fear of discrimination and favoritism. 
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bmldings.” No hearing was provided prior to the marshal’s decision. 
Violations were punishable by lines of $10 to $50 per day. Tliis, said 
the court, was “arbitrary power.” No standard was given as to what 
was a fire hazard. Judgments might vary from city to city. In dis- 
tinguishing the Block case, the court said “the average person of 
healthy and wholesome mind knows what the words ‘immoral’ and 
‘obscene’ mean”! In 1929 a statute authorizing the secretary of state 
to require a broker to post a bond up to $50,000 was held bad.*® The 
legislature amended the Act to provide tliat the amount was to be de- 
termined by the broker’s (1) method of business, (2) financial stand- 
iiig> (3) experience, ability, and reputation. Again the act was held 
bad: it did not specify how much ability or what financial standing!*® 

In all of the cases there was, in the more illuminating phrase of 
Taft, “an intelligible principle”; in none of them is there the latitude 
of ends and means denounced in the Schechter case. The judicial un- 
certainty and subjectivism shown by these cases is not restricted to 
Illinois, and is an undoubted wealmess of the delegation doctrine as 
presently interpreted in the states. 

Judicial antipathy to social legislation is not the only factor con- 
tributing to this interpretation. The state courts are troubled by the 
spectre of discriminatory administration. In the field of general busi- 
ness re^ilation state decisions are not notably different from the fed- 
eral decisions. Rate regulation has been uniformly upheld. . 

It is when delegated power affects the use of real property or the 
practice of a profession that the judicial nerve tingles. The docli-ine of 
delegation is then likely to be invoked against delegations which be- 
cause of an uncertainty of standards (in phrase or in fact) encourage 
undetectable discrimination*’’ or subjective notions of policy. The 
Sholem case®* is a prime instance of this sensitivity. A power given 
to a local fire chief to condemn or order repair of buildings “especially 
liable to fire” is capable of a species of abuse not present, for ex- 
ample, in a rate regulation. The common law is particularly tender 
toward the owner of real property, and such legislation allows action 
drastically modif 3 dng his position. Unless the fire chief announces 
specifications, the incidence of Ins action may be most capricious. 
One can sense in these and similar cases a concern that arises from due 
process scruples. Yet surely some form of law against fire hazards 


85 People V. FeaerAl Surety Co., 830 111. 472, 168 N.E. 401 (19201, 
so People y. Beekman & Co., 347 111. 92, 179 N.E. 436 (19S21. Contrn- teach y 
Daugheity, 73 Cal.App. 83, 238 P. 160 (1920); State ex ret Beek y. Wacener 77 
SJinn. 483, 80 N.W. 633 (ISOO) (“necessary to lodge discretion somewhere"). ’ 
[Footnotes 87 to 96 are omitted. Ed.] 

97 See Note, Remedies for Disci-imination by State and Local Administratlye 
Bodies, 60 Hary.L.Rev. 271 (1947) indicating how difficult it Is to secure remedies 
against discrimination. 

98 People ex rel. Comber y. Sholem, 294 lu. 204, 128 N.B. 377 (1920); aooord. 
Lux y. Ins. Go., 322 Mo. 343, 16 S.W.2d 343 (1929) (ordinance should have sneclfled 
various conditions ol hazard unless impossible or impracticable). 
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must bo allowed. In a brace of cases the Maryland Court of Appeals 
revealed the dilemma in which the state courts have placed them- 
selves. Bulding permits were not to be allowed where to do so would 
create “hazards from fire or disease” or menace “public welfare, se- 
curity, health, or morals.” Over the dissent of three judges, this dele- 
gation was held void.®® The following year, this time over the dissent 
of two, the vice was held cured by substituting for the offending words 
“public welfare,” the words “public security.”^®® In the absence of 
precisely developed modern standards many courts are apt to be gov- 
erned by the static “nuisance” concept. It has recently been pointed 
out that the administrator’s case will be enormously strengthened if 
he has devised general rules which have run the gauntlet of opposi- 
tion prior to summary action in particular cases.^®^ 

Powers to license the use of real property have produced a welter of 
decisions, sometimes in conflict even witliin a single jurisdiction. 
Many of the statutes are old. A number of them contain no express 
standard at all, yet until this century it probably did not occur to any- 
one to question these ancient and humble grants of power. When the 
licensed use may promote immorality, e.g., a pool hall, no standard will 
be required or one will be implied. It is a “nuisance per se”^®®; or per- 
mission to engage in it is a “privilege.”^®® The Illinois courts’ right- 
eous distinction between a power to ban “immoral or obscene” mo- 
tion pictures and a power to demolish fire hazards illustrates the op- 
eration of this moral factor. Courts do not, however, agree as to the 
presence of this factor: the power to license junl? dealers without any 
avowed standard has been held good and bad.^®^ The point should be 
made that in this type of case tho court may imply a standard where 
none is stated. Particularly is this true where the delegation is of 
long standing. In the leading case of Lieberman v. Van De Carr^®® 


99 Tlghe V. Osborne, 149 Md. 349, 131 Atl. 801 (1925) ; c/. Continental Oil Go. v. 
Wiclilta Falls, 42 S.'W.2d 236 (Tex. 1931) ; Arclibishops of Oregon v. Balter, 140 
Ore. 600, 15 l?.2d 391 (1932). But cf. Marquis t. Waterloo, 210 Iowa 439, 228 N.W. 
870 (1930). 

iw) Tigbe V. Osborne, 160 Md. 452, 133 Atl. 465 (1926). 

101 Parratt, Administrative-Legal Methodologies In Elimination of Sub-Standard 
Housing, 12 Law & Gontemp. I'rob. Ill, 119 (1947). 

lOB Brimswiclt-Baike Co. v. Mecklenburg, 181 N.O. 386, 107 S.E. SIT (1921) ; Dwy- 
er V. People, 82 Colo. 574, 261 P. 858 (1927) (greater power over noxious than neutral 
pursiuts). 

103 When a license may be granted or denied at will, e.p., to mine under navigable 
waters, no standard Is necessary. Port Eoyal Mining Go. v. Hagood, 30 S.C. 619, 
9 S.E. 686 (1888). 

104 Valid; In re Holmes, 187 Cal. 640, 203 P. 398 (1921) ; Le'rner v. Delavan, 203 
Wis. 32, 233 N.W. 608 (1930). Invalid: VUlage of St. Jobnsbury v. Aron, 103 VL 22, 
ISl A. 660 (1930). 

105 175 N.y. 440, 67 N.E. 913 (1903). Upheld as not against due process: Lieber- 
man V. Van De Carr, 199 U.S. 552, 26 S.Ct. 144, 50 L.Ect 305 (1906). Other well- 
known eases to the effect that the lack or apparent lack of standard for guiding 
discretion does not violate due process: Wilson v. Eureka City, 173 U.S. 32, 19 
S.Ot. 317, 43 L.Ed. 603 (1899) ; Fischer v. St Louis, 194 U.S. 361, 24 S.Ct. 673, 48 
L.Ed. 1018 (1904); Bradley v. Richmond, 227 U.S. 477, 33 S.Ot 318, 67 L.Ed. 603 
(1913). The reasons given in such cases vary: (a) a matter of privilege, (b) standard 
Implied, (c) wlU not assume that action will he "arbitrary,” Davis v. Massachusetts 
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the sanitary code provided for milk licensing. The lack of standard 
was attacked on delegation and due process grounds. The court quite 
legitimately held that the licensing power appearing in a sanitary code 
was concerned solely with hygiene. The New York court, particularly, 
has drawn one paradoxical but sound conclusion in these cases. In 
the absence of a stated standard, the implied standard will be severely 
limited to the most immediately obvious reason for the grant of pow- 
er.^®” Otherwise the power would be in danger of failing for uncer- 
tainty of standard. Thus, in exercising a power to license building 
operations, the only consideration is whether the existing building 
laws have been satisfied; traffic factors are excluded. In the li- 
censing of junk dealers fitness alone is relevant; the licensing author- 
ity may not adopt a policy of limiting licenses to a number deemed 
sufficient.^®® 

Some courts, recently more conscious of the delegation problem, 
have become less disposed to imply standards, even where the context 
would allow it.^®® The Missouri Supreme Court in the leading case of 
St. Louis V. Fischer,^^® upheld a statute forbidding a dairy or cow stable 
within city limits unless permission was given. No doubt, the decision 
was influenced by the notion that such a use was a prima facie nuisance, 
somewhat like a pool hall or a saloon. But later cases have overruled 
or distinguished it. The court, expressly overruling the Fischer case, 
has held bad a prohibition of wooden buildings within fire limits of 
the city unless licensed;*-!^ a stable with more than 10 horses unless 


[1G7 U.S. 43, 17 S.Ct, 731, 42 L.Ed. 71 (1897)], allowing unartlculatecl tllscretlon In 
use of public places for meetings, is probably qualified now by free speech concepts. 
K.O., Cox V. New Hamp.shire, 312 U.S. 569, 01 S.Ot. 762, 85 L.Ed. 1049, 133 A.L.Il. 1396 
(1041). 

lofi Freund in Administrative Power Over Persons and Property 89, 90 (1928) 
bas observed this phenomenon. He notes that the absence of an express standard 
may be due to a belief that that standard is obvious. 

loi Matter of Small v. Moss, 279 N.y. 288, 18 N.E.2d 281 (1038). “The Legisla- 
ture must set bounds to the field, and must formulate the standards which shall 
govern the exercise of discretion within the field. Without the second rule as a 
corollary to the first rule there would be no effective restraint upon unfair discrim- 
ination. ...” Id. at 290, 18 N.E.2d at 285. 

108 Pieone v. Commissioner of Licenses, 241 N.T. 167, 149 N.B. 336 (1925). 

l09.TunGan v, Badger Co-op. Oil Co., 227 Wis. 473, 270 N.W. 666 (1938); Con- 
necticut Baptist Conv. v. McCarthy, 128 Conn. 701, 26 A.2cl 656 (1942) ; Slaughter v. 
Post, 214 Ky. 176, 282 S.W. 1001 (1026) [to locate gasoline installations might have 
implied safety as criterion as was done in State ox rel. Lane v. Fleming, 129 Wash. 
646, 225 P. 647 (1924)1 ; Vincent v. Seattle, 115 Wash. 476, 197 P. 618 (1921) (motion 
picture theatre license) ; Seattle v. Gibson, 96 Wash. 425, 105 P. 109 (1917) (drug 
license): Samuels v. Conv.ens, 222 Mich. 604, 193 N.W. 212 (1023) fiewelry store 
license); State ex rel. Hadd.ad v. Charleston, 92 W.Va. 57, 114 S.B. 378 (1922) 
(restaurant might imply sanitation, morality etc. though administration indicated 
standards of application were ill-defined). 

110 167 Mo. 654, 07 S.W. 872 (1902), aff’d, 194 U.S. 361, 24 S.Ct. 673, 48 L.Ed. 1018 
(1904). 

Ill Hays v. Poplar Bluff, 263 Mo. 516, 173 S.W. 676 (1915); cf, Grossman v. Gal- 
veston, 112 Tex, SOS, 247 S.W. 810 (1923) (ordinance held invalid requiring permis- 
sion to repair a wooden building within fire limits). The court argued that what ia 
not a nuisance cannot be made one. This restrictive “nuisance” theory underlies 
many ‘ of these decisions and is Independent to some extent of the delegation issue, 
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licenscd,^’^ In neither of these cases, indeed, is it as easy tto imply 
a standard as it would be in the milk or junk dealer cases. This in- 
creased or new emphasis on a standard in licensing may be a response 
to the modem proliferation of the licensing fijnction and the greater 
variety of purposes to which administration may put it. The solution 
is not only greater care in drafting but the formal adoption in rule or 
decision of precisely articulated administrative policies which, indeed, 
if of long enough standing, may save an otherwise unconditional dele- 
gation. 

One delegation previously mentioned as denied by the Illinois court^^® 
was the power to grant exemptions from zoning restrictions in cases 
of practical difficulty or unnecessary hardship. Here to be sure is a 
fertile ground for discrimination in reverse, for more favorable treat- 
ment of the successful applicant. What is more, it is a field where 
the operation of local political favoritism is notorious. But due proc- 
ess itself is thought to require exemptions in cases where zoning ren- 
ders a parcel nearly valueless; it would seem unquestionable that the 
legislature may provide for exemptions from the limits which it it- 
self imposes. The basis for this exemption is clearly “unnecessaiy 
hardship.” Such statutes have usually been upheld.^^'^ In New York 
the Court of Appeals has severely limited the exercise of the power, 
lest the zoning law be riddled by exemptions. It has required a show- 
ing that the use to which the property was limited would be over- 
whelmingly uneconomic.^^® No doubt some such words might be writ- 
ten into the statute, but again we must question the propriety of such 
judicial tutelage of the legislature. 

It is not only in zoning laws that the power to grant exceptions is 
found. State courts generally look with hostility on these "suspend- 
ing” or “dispensing” powers as involving some peculiar power to make 
or to set aside the law.^^^ There is, no doubt, a reasonable fear of 
favoritism. But essentially these powers are no different than the 
discretion which is inevitably committed to most agencies whether or 


iia St. Louis V. Polar Wave Ice & Fuel Co.. 31T Mo. SOT, 296 S.W. 993 (1027), 54 
A.L.R. 1082 (192S) (notliiug, says court, to show what would or would not qualify 
applicant). 

113 Welton V. Hamilton, 344 111. 82, 176 N.E. 333 (1031); accord, Ijewis v. Balti- 
more, 164 Md. 146, 104 A. 220 (1033), appeal dismissed, 290 U.g. 586, 54 S.Ct. 66, 
78 L.Ed. 617 (1933). 

Ill Speneer-Sturla Co. v. MGmijhis, 156 Tenn. 70, 200 S.W. 608 (1027) ; Colorado 
Springs v. Street, 81 Oolo. 181, 254 P, 440 (1927) ; McCord v. Ed. Bond & Condon 
Co., 176 Ga. 667, 166 S.B. 590 (1932) ; In re Dawson, 136 Okl. 113, 277 P. 226 (1028) ; 
L. & M. Investment v. Cutler, 125 Ohio St. 12, 180 N.E. 379 (1932). 

115 T. W. H. A. V. Board of Standards & Appeals, 2C6 N.Y. 270, 194 N.E. 751 
(1935), appeal dismissed, 206 U.S. 637, 56 S.Ot. 109, 80 L.Ed. 382 (1935); Otto v. 
StGiiihllber, 282 N.Y. 71, 24 N.B,2d 861 (1939). These cases illustrate how little in- 
clined is the Court of Appeals to sustain the action of the administrator when he 
grants a variation and per contra how dllflcult it will be to upset him when he denies 
It. 

116 An excellent treatment is found In Note, The Power of Dispensation in Ad- 
ministrative Law — ^A Critical Survey, 87 U. of Pa.L.Eev. 201 (1938). 

A power to “alter” or “modify” a statute or to “suspend” its operation seems In 
terms to be a power to make or break law in a way that mere delegation is nqt. 
But, if such powers are controlled by a standard, they are essentially no different 
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not to proceed with enforcement or whether or not to adopt a rule or 
order. The power to act pm’suant to a complex standard ordinarily 
involves the power not to act.’^” For this reason a power to grant 
exemptions is ordinarily unnecessary. But the legislature may desire 
to enact a fairly precise and detailed regulation. If the regulation is 
not to produce hardship, administrative power to exempt may be ad- 
visable; and the usual discretion to overlook justifiable violation does 
not provide adequate protection since it is unsafe to rely on a promise 
of non-prosecution. If the power is equipped with an “intelligible 
principle” it should be as valid as any other. The courts may scrutin- 
ize its use as they do in zoning to prevent indiscriminate or corrupt 
variations from the general rule of the statute. 

The licensing of trades and professions is another field in which un- 
derstandably the courts have been sensitive to the absence of ade- 
quate standards. Refusal of a license to practice is a heavy blow; 
revocation almost fatal. Furthermore, it has been customary to en- 
trust the licensing function to the profession. The licensing authority, 
whether it be the professional association itself, or persons sworn as 
public officials, will normally represent dominant influences. The 
medical profession has shown hostility to unorthodox methods of 
treatment such as the Sister Kenny paralysis treatment and the 
systems of homeopathy, osteopathy, and the like. It has shown even 
greater hostility toward practices labelled “unethical”: advertising, 
fee-splitting, “running,” and toward such innovations as group medi- 
cine. To entrust the profession with the power to discipline its fel- 
lows under general standards of “fitness” and “good character” un- 
doubtedly gives u wide opening to prejudice and self-interest. Yet 
what, it may be asked, is the practical alternative? 

The licensing power has been more readily sustained than the power 
of revocation. It is true that in Replogle v. Little Rock^^® an Arkansas 


from any other delegation. They are in a sense just a further elaboration by way 
of qnaliflcation of the basic standard to which they are appended. 

The Committee on Ministers Powers, Report Cmd. 4060 (1936) 36, 61 regarded 
powers of this sort as exceptional and dangerous, particularly the so-called Henry 
VIII clause enabling the administrator to modify the act or even some other act 
where necessary. In form, indeed, such a power does seem dangerously unlimited 
and rather to malm the whole business of legislation superfluous. But in their 
contexts moat sueb powers have been relatively modest and probably little more 
than the usually upheld powers of administration. Thus it has ordinarily been 
conferred to enable a Minister “to modify the provision of the Act so far as may 
appear to him to he neces-sary for the purpose of bringing the Act Into opei'ation.” 
Such a clause Is understood as having reference to administrative detail. The 
Committee would limit It to a power incident to bringing an act Into operation and 
subject to lapse in one year. See comment by Willis, Parliamentary Powers of 
English Government Departments 185 (1933) who admits that such a power po- 
tentially entrenches on parliamentary sovereignty but believes that its limited use 
should not he a cause for concern. 

Ill Of. International Brotherhood of Teamsters v. International Brewery Work- 
ers, 106 IT.Sd 1871 (C.C,A.9th 1939) discussed in Jaffe, The Individual Right to In- 
itiate Administrative Process, 25 Iowa L. Rev. 485, 480 (1940) ; Bethlehem Steel' 
Co. v. New Tork State Labor Relations Board, 67 S.Ct. 1026, 1031, 1037 n. 1 (1947) ; 
United States v. "Wabash B. R., 32l U.S. 403, 414, 64 S.Ct 752, 88 L.Ed. 827 (1944). 

118 168 Ark. 617, 267 S.W. 353 (1924) ; cf. Harmon v. State, 66 Ohio St 249 64 
N.E, 117 (1302). ’ 
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court held that a power to examine plumbers as to their knowledge of 
plumbing was void because the legislaure had not prescribed the rcqui- 
sites of the examination! Perhaps these august juris consults were un- 
aware that plumbing as well as law has its curriculum. Even Illinois 
holds to the contrary and joins in the great weight of authority which 
upholds the licensing power for plumbing and for other skills and pro- 
fessions.^^ The licensing authority may be empowered to determine 
skill and moral qualification. In setting an examination, the adminis- 
trator is in a sense prescribing ad hoc a uniform treatment which sets 
limits to discretion. The requirement for lailes in a field where the 
general standard is difficult to formulate is a wise one, and might save 
a delegation otherwise questionable. 

In Seignious v. Rice^® the New York Court of Appeals considered a 
power to refuse to renew a license. A refusal to renew is, of course, 
nearly equivalent to revocation of a license.!*^ The statute said that 
the licensing authority “may require as a condition of renewal of any 
plumber’s license issued after January first, nineteen hundred twenty, 
that the holder of such license qualify for such renewal by successful- 
ly passing an examination. . . Judge Lehman writing for a 

unanimous court held the statute unconstitutional. 'Tlie legislature 
had not indicated “a standard or measure” by which the authority 
could determine who was and was not to be examined. “The Legisla- 
ture is free to choose among conflicting considerations. ... It 
cannot delegate the same freedom of choice. . . . The judge 

does not allude to the background of this curious statute, but the rec- 
ord shows it. An investigation had revealed administrative corruption 
since 1920. The legislative remedy was not easy to discover. Must 
all well-established master plumbers be subjected to the hazards of 
re-examination? Should the statute speak out hard and clear, pre- 
cisely stipulating that any one who had corruptly secured his license 
should be re-examined? Thinlc of the difficult, exacerbated, scandal- 
ous hearings! In this dilemma the legislature may have hoped that 
the court recognizing the difficulty would accept any tolerable solu- 


na Douglas v. People ex rel. Ruddy, 225 HI. 536, 80 N.E. 341 (1907). See Note, 
36 A.D.R. 1342 (1925). 

In two of the best known cases, it was unsuccessfully claimed that the discre- 
tion granted was so arbitrary as to deny due process. Dent v. West Virginia, 129 
U.S. 114, 9 S.Ct. 231, 32 L.Ed, 623 (1889) (appeal from state court decision upholding 
medical licensing) ; Douglas y. Noble, 261 U.S. 165, 43 S.Ot, 303, 67 L.Ed. 590 
(1923) (reversing holding of lower federal court that failure of statute to prescribe 
terms of dental examination was contrary to due process; delegation problem as 
such raised no federal question). In the recent Kotch v. Board of River Port 
Pilots [67 S.Ot. 910 (1947)] a majority of the Court refused to invalidate a system 
of licensing pilots which operated on a tradition of limiting candidates to relatives 
and friends of the licensees, 
m 273 N.T. 44, 6 N.E.2d 91 (1936). 

Section 6(c) of the Administrative Procedure Act [Pub. L. No. 404, 79th Cong., 
2d Sess. (June 11, 1946)], for example, prescribing a separation of prosecuting and 
judpng functions, by specifically exempting from its coverage applications for 
initial licenses, impliedly covers renewals, thus treating the latter proceedings as 
equivalent to revocation proceedings. 

Seignious v. Rice, 273 N.V. 44, 50, 6 N.E.2d 91, 93 (1936). 
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tion evolved by the commissioner: the commissioner’s ruling was to 
require examination of all who had been licensed since 1930. The 
Court perhaps thought it a sufficient protection of the public interest 
that if a corrupt plumber was in fact a bad one, his license could be 
revoked. 

Early decisions were hostile to the power of revocation. In 1906 the 
Supreme Court of California^®^ disallowed a power to revoke a medical 
license for advertising “grossly improbable statements’’; no rule pro- 
vided what was improbable, no moral standard was in question, the in- 
junction was too “vague.” Yet this standard seems precise compared 
to a power to revoke for “miprofessional conduct,” which is now quite 
generally upheld. The legislature. Judge Lehman has said recently, 
could not delegate “unfettered discretion” in the power to revoke for 
“conduct not defined in advance” but “the standards of conduct gener- 
ally accepted by practitioners . . . are not so indefinite that 

they cannot be determined by qualified persons.”^** In a case shortly 
following this, a dentist had paid a “runner” for bringing in sailors’ 
business from the waterfront. The majority upheld^®® a finding of un- 
professional conduct. Two judges dissented: “If one is to be deprived 
of his professional livelihood he is entitled to be warned in advance 
(i.e., by rule) that conduct which is neither reprehensible nor prohibit- 
ed by law may have such consequences.”^*® Both majority and minor- 
ity relied heavily on Lehman’s remarks in the earlier case. 

Such a power when lodged in the officialdom of a profession is dan- 
gerous. The legislatures and courts should consider certain safe- 
guards. In New York a committee of the profession is subordinate to 
the Board of Regents, a non-professional body of great dignity and 
notable standing. The Board exercises the final power. This admir- 
able device should be universally adopted. To be sure the Board must 
ordinarily accept the views of its professional committees, but it may 
temper their fanaticism. Where a specific issue of “ethics” — advertis- 
ing, fee-splitting — is acute, the legislature should settle it. Rule mak- 
ing by the Board should be encouraged. The courts should not permit 
the use of the general phrase to impose upon professional minorities 
conceptions of ethics which have not more general recognition. 


123 Hewitt Y. Board of Medical Examiners, 148 Cal. 590, 84 B. 39 (1906). Tliia 
ease is usually distinguished as in State Boai-d of Medical Examiuors v. Maey, 92 
Wash. 014, 150 P. 801 (1010) (“Advertising haring a tendency to deceive or im^se 
on credulous or ignorant per, sons”); Glass v. State Board of Medical Examiners 
50 Cal.App, 389, 196 P. 73 (1020). 

184 Matter of Cherry v. Board of Kegents, 289 N.I. 148, 164, 158, 44 N.B.2d 405 408 
412 (1942). 

125 Matter of Bell v. Board of Regents. 295 N.T. 101, 65 N.E.2d 184 (1946). 

W»Id. at 112, 65 N.E.2d at 189. 
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SECTION 3. ARRANGEMENT OF LANGUAGE AND SOME 
OTHER MECHANICS OF DRAFTING 

A. Establishment of Policy and Substance of the BiU 

DRDRONAUX, CONSTITUTIONAL LEGISLATION IN THE 

UNITED STATES 

rhlladelphia: 1801. T. & J. W. Johnson & Co., pp. 578-5S6. 

Every law being in the nature either of a command or a prohibition, 
is a displacement of existing civil relations, in which society, as weU 
as individuals, have acquired rights; and its possibilities to work 
harm must be duly estimated as well as its power to do good. How, it 
may be asked, can these things be known even inferentially, without a 
preceding knowledge of the legal nature and consequences of such 
civU relations? Society is an arch built of legal and moral rights. 
The moment we displace one of these rights we threaten the stability 
of the whole structure, unless we at the same time carefully re-adjust 
their points of inter-dependence. Can such dangers be comprehended 
intuitively? Or do they not require the same degree of learning to 
provide for their consequences, as was necessary to erect the original 
structure? 

No writer upon law has failed to perceive the disadvantages to, 
legislation arising from want of preparation in legislators, and no one 
has more emphatically expressed himself upon this subject than Sir 
'William Blackstone. This is his language: — 

“Indeed, it is perfectly amazing that there should be no other 
state of life, no other occupation, art or science in which some method 
of instruction is not looked upon as requisite, except only the science 
of legislation, the noblest and most difficult of any. Apprenticeships 
are held necessary to almost every £ut, commercial or mechanical; a 
long course of reading and study must form the divine, the physician 
and the practical professor of the laws; but every man of superior 
fortune thinks himself bom a legislator. Yet Tully was of a different 
opinion, ‘it is necessary,’ says he, ‘for a senator to be thoroughly ac- 
quainted with the Constitution; and this,’ he declares, ‘is a knowledge 
of the most extensive nature; a matter of science, of diligence of re- 
flection; without which no senator can possibly be fit for his office.’ ” 

But if the difficulty of correctly framing laws be even conceded, 
when the matter of a new law is the question at hand, how much 
greater will that difficulty not become when the question deals with 
amendments to existing laws, many of which may have ^eady been 
the subject of legal contention possibly not yet settled, and under 
whose operation large moneyed interests, or municipal privileges may 
have long been exercised. Here again Blackstone exclaims with just 
indignation: “And how unbecoming must it appear in a member of the 
Legislature to vote for a new law, who is utterly ignorant of the old! 
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What kind of interpretation r ftn he be enabled to give, who is a 
stranger to the text upon which he comments!” 

No one, for instance, who intelligently examines a statute like &e 
Statute of Frauds, Cctn fail to see why, after having been in operation 
over 200 years, it should stiU give rise to the necessity of fresh judi- 
cial interpretations, under the varying conditions of human society 
requiring it at times to be regarded, now as a rule of substance, and 
then again as a rule of procedure. No modern statute has ever been 
subjected to such frequent and conflicting interpretations. It has 
been overwhelmed by commentaries and decisions, and has filled our 
reports with legal adjudications to the number of many thousands. 
One section alone, comprising but eighty-six words, has required 171 
pages for its elucidation in Mr. Benjamin’s Treatise on Sales; and the 
cases cited in support of the distinctions noted, may be numbered by 
hundreds. These distinctions largely dependent upon phraseology, 
have been a source of ceaseless discussion by Courts and text-writers, 
in both England and the United States. To undertake now to amend 
some of its provisions without a previous knowledge of their judicial 
history, would be tantamount to throwing aside the labors of hun- 
dreds of Courts, which have had occasion to adjudicate upon them in 
some particular litigation. Yet any Legislature may, at its pleasure, 
alter and revise this, or any other similarly importot statute, bring- 
ing to the work as little special knowledge, as it would to a statute to 
lay out a coimty highway, or to regulate the method of calling a town 
meeting. 

It is evident therefore, that the function of lawmaking being always 
in the nature of a tentative effort to create new civil relations, or to 
re-adjust old ones, renders it necessary, before framing any statute, 
that the following facts as fundamental propositions should be kept 
constantly in view; — 

1st. The necessity of such a law in order to prevent some present 
mischief, or remedy some outstanding defect in legislation. 

2d. The constitutional power to pass it, 

3d. The means by which it is to be operated. 

4th. The rights it is to hestow or restrict. 

NOTE 

To the same effect, see Moore, “A Foreword to the Office of Legislative Counsel”, 
29 Oolum.L.llev. 380 (1929). 
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DTJTMCAN L. KENNEDY. LEGISLATIVE BILL DRAFTING 

31 Mliin.Ii.Rev. 103-105 (194C). 

Bill drafting involves the drawing up of bills, resolutions, memor- 
ials, and amendments for introduction in the legislature. The general 
directions set forth in the laws creating bill drafting agencies usually 
state that the draftsmen, in preparing bills, shall consider, in addition 
to technical form, the constitutionality of the proposal, its consistency 
with existing laws, whether it is necessary or already substantially 
covered by an existing law, and its structural relationship with the 
body of law. 

. . . As a practical matter legislative research is an essential part 

of legislative bill drafting. The problem to be solved or the situation to 
be remedied by a proposed statute must be clearly understood, and 
the method of remedying it clearly thought out before a statute to 
remedy it can be di’afted. 

The problem of drafting relates to the formal side of legi.slation. 
The draftsman should not be called upon imtil after social and economic 
issues have been disposed of and a policy has been agreed upon. It 
then becomes a distinct function to translate the legislative policy into 
the terms of a statute. 

. . . Before beginning to prepare a bill it is essential to master 

the subject matter. Before devising a remedy it is needful to know the 
existing law and practice and to have a clear conception of the mis- 
chief or defects for which the remedy is required. 

The law is to be found in acts of the legislature, in judicial decisions 
and in legal textbooks. The way in which the law actually works is 
less easily learned. Information is not always available in a written 
form. It must often be derived from personal experience or supplied 
by persons having such experience. 

For the purpose of studying the acts the most convenient plan is to 
obtain and fasten together copies of the several acts and then to strike 
out those portions which have been repealed by subsequent legislation, 
adding marginal notes to show how they have been repealed. 

Lists of relevant judicial decisions, ai’ranged in chronological or- 
der, showing the point decided in each case, wiU often be useful. 

So also will be a short bibliography of the textbooks, etc., bearing on 
the subject of the measure. 

It wUl save much trouble if the results of the information collected 
are embodied in a memorandum. Several documents of this kind may 
be required. It may be necessary to trace historically the course of pre- 
vious legislation, and of discussions in the legislature and elsewhere, 
and to show how the existing statute law has been interpreted by judi- 
cial decisions and has been construed in practice. A memorandum 
stating the leading features of the proposed legislation and raising 
clearly the question of principle to be decided will usually be required. 
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EXPLANATORY NOTE 

Determination of the purpose, policy and substantive and other 
effects of the proposed new law is an absolute prerequisite for success- 
fully writing a bill or any other type of l^islative measure. This re- 
quires careful research, the result of which should be embodied in a 
memorandum. The following questionnaire is designed as a guide for 
that research. 

After completion of the memorandum, the first step in drafting is 
to express the result in writing, concentrating upon substance. The 
measure should then be rewritten as many times as necessary to; 

(1) attain utmost clarity, with careful regard for choice and ar- 
rangement of language; 

(2) comply with formal requirements (see Chapter 5 supra) ; 

(3) take into account judicial techniques of applying statutes; (see 
Chapter 7, infra.) 

(4) ensure constitutionality as far as possible; and 

(5) guard against the exigencies of passage through the legislature. 

Questionnaire to be Answered in Preparing a Memorandum as 
THE Basis for Drafting a Bill. 

(The purpose of this questionnaire is to enable you to determine 
whether or not there ought to be a new law on the matter before you, 
and, if so, what its scope and effect should and would likely be. Be- 
fore answering any of the following questions read all of them, treat 
them as constituting a unit, and answer each in its relation to the 
others.) 

1. What is the subject matter of the proposed new law, i. e. with 
exactly what phases of human affairs, economic, social, or po- 
litical is the proposed law concerned? 

2. What reliable data, literature, expert opinion and advice on the 
present problem in its economic, social, and political aspects 
are available? What is their accumulative effect? 

3. What is the present law of this state (or country) on the sub- 
ject? 

4. What is the broad objective of the proposed new law? 

5. What are the specific fact situations for which the present law 
is alleged to provide an inadequate or undesirable solution? 

6. Does the alleged defect actually exist? 

7. If so, is the situation unique to this state (or country) , or has 
the same or a similar defect in the law been dealt with by the 
legislature of any other state or country? 

8. If another state or country has dealt with such a defect, what 
statutory remedy did it devise? 

9. What has been the experience of such other state or country in 
applying its statute judicially and administratively? Have any- 
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theoretical and practical difficulties been encountered? If so, 
what means have been taken to overcome them ? 

10. Have the above mentioned statutes of other states or countries 
been judicially or administratively construed? 

11. Have the governmental officers charged with the administra- 
tion of such statutes any criticism or suggestion for improving 
them? 

12. Has the legislature of this state (or the Congress) ever con- 
sidered or enacted legislation in any phase of human affairs es- 
sentially related to the subject now under consideration? If 
so, what has been its genereil policy? Would any statutes be in 
pari materia with the proposed new law? If so, how would they 
interplay? Adapt and answer questions 9 to 11 to any statutes 
included in question 12. 

13. What specific solution do you recommend to remedy the defect 
you are now considering? 

14. Does your solution involve legislative administration or law 
making in the sense of laying down rules of general appli- 
cation? 

15. If the latter, what is the immediate and specific object or pur- 
pose of the new law that you propose? 

16. What are the likely economic, social, and political results and 
implications of your proposed solution? 

17. What are the various sanctions and other devices available for 
use in obtaining the objects of your proposed law? 

18. With particular reference to question 17, does the subject mat- 
ter of your proposed law indicate that it will be self-executory, 
or must administrative machinery be utilized? 

19. What modifying effect, express or implied, wlU your new law 
have on presently existing law, both common and statutory? 

20. Is there any question concerning the constitutionality of your 
proposed law: 

(a) under the federal constitution; 

(b) under the constitution of this state? 

21. In the light of careful appraisal of your answers to the fore- 
going questions, do you recommend the enactment of a new 
law? If so, draft the necessary biU. 

NOTE 

Assistance in discovering some of the answers to the above questionnaire Is de- 
rivable from: Brandt, “How to Find the Law", (3rd ed. lOdO) ; Hicks, “Materials 
and Methods of Legal Research”, (3rd ed. 1942); Dwyer, Ness and Beutel, “Brief 
Guide to Federal Legal Bibliography”, 31 Fed.Bar Jour. 170 (1945) ; Doubles and 
Farmer, “Manual of Legal Bibliography”, (1947) ; "New York State Legislative 
Annual”, (First volume issued in 1946), 

Questions 9 to 12 will often necessitate inquiry directed to the governmental 
officers concerned. 


Read & MacDonald U.O.B.Leg.— 68 
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B. Style and An'angement of Language 

DUNCAN L. KENNEDY,^ DRAFTING BILLS FOR THE MIN- 
NESOTA LEGISLATURE 

St. Paul; 1946. West Pub. Co., p. T. 

Legislative drafting requires more definite, more exacting qualities 
of language, and demands greater skill in composition than other writ- 
ing. There is no language of sonorous phrases or rhetorical flourishes; 
it is the language of the exact word and clear sentences, driven home 
with swift, direct, accurate, inescapable, incisive strokes. Simple Eng- 
lish, but exact simple English; certain English, but powerful or delicate 
as occasion requires; common words, but precise common words; brev- 
ity, but the brevity of completeness, definiteness, and clarity. Bill 
drafting must have the accuracy of engineering, for it is law engineer- 
ing; it must have the detail and the consistency of architecture, for it is 
law architecture. 

NOTES 

1. The same author In "Legislative Bill Drafting”, 31 Minn.L.Eev. 103, 104 
(1946), says: "It may be said that the rules of good drafting are simply the rules of 
literary composition, as applied to cases where precision of language is required, 
and that accordingly anyone who is competent to draw in apt and precise terms a 
conveyance, a commercial contract, or a pleading is competent to draw a hill ; but 
this is a superficial view.” 

2. See Lavery, "The Language of the Daw,” 7 A.B.A.Jour. 277 (1021) ; 8 A.B.A- 
Jour. 269 (1022). 


ALFRED F. CONARD, NEW WAYS TO WRITE LAWS 

go Yale DJ. 458 (1947). 

This article is written in the belief tliat there are definite and posi- 
tive goals to be attained by simpler statute-writing. There are definite 
techniques which will help in attaining these goals. When the goals 
and techniques are known to the profession, better laws will be written. 

The Law and the Law-Maker 

A law should be clear, first of all, to the law-malcers who are called 
on to vote it into the statute books. This objective has naturally es- 
caped notice in the past because of the assumption that the law is the 
word of tlie legislator. The assumption is daily reasserted in refer- 
ences to the “intent of the legislature." 

As most people know when they stop to think about it, the man who 
actually writes the law is not usually a Senator or a Representative. 
He is a lawyer employed either by a government department or by a 
politically influential group of citizens which is trying to get the law 

* Assistant State Revisor of Statutes, Minnesota. 

Read & MacDohald IT.O.B.LiEG. 
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passed. After it leaves the draftsman’s hands, it passes through a 
hierarchy of officials (if government-sponsored) or of clients (if pri- 
vately pushed) before it ever reaches the legislative chambers. The 
officials and clients are the people who know what the law is supposed 
to say, and in whose minds is born the “intention” behind the original 
choice of words. Only then does it reach a Congressional committee 
which is told what it later will be said to have “intended.” ’ 

Recently the writer attended a conference of government executives 
who argued gravely for half an hour about what Congress “intended” 
by a particular phrase. “Let’s quit kidding,” one of the conferees final- 
ly remarked. “This law was written around this very table, and most 
of us were here writing it.” ® 

This fiction of legislative authorship is one of the principal obstacles 
to better drafting. For a draftsman seldom dares to think about how 
he would write the law if he had a free hand. He adopts the style in 
which earlier laws have been written, lest the words should fail to 
sound like the words of a legislature. This practice insures that laws 
will be written in a style as ancient as the draftsman’s learning permits. 
It is like the habit which made lawyers write pleadings in French and 
Latin long aifter these languages had ceased to be current.® 

The jargon which results is not of course the language of present day 
Congressmen. Most of them probably feel more like Maury Maverick, 
who in his famous attack on “gobbledygook” threatened to shoot at 
sunrise any federal employee who should give him any more of it.'^® 


7 See, e.g., Hearings before House Committee on the Judiciary on H.E. 4840, 78th 
Cong., 2cl Sess, (1944) 16: 

Oongrossraan Celler (in reference to a provision of a proposed bill): “That would 
include nationals of Italy, wouldn’t it?” 

Mr. Cutler (then Assistant General Counsel for the Allen Property Custodian, 
sponsor of the bill): “It would." 

Congressman Celler : “Would it include nationals of Finland ?’’ 

Mr. Cutler: “No; tbe United States has not been at war with Finland.” [Reads 
a passage referring to residents of enemy countries.] 

Congressman Celler (interposing): “That Is, whether they are a national or a 
resident?” 

Mr. Cutler; “It refers only to citizens or subjects of enemy states in this sub- 
section. To have no right to return, he must have been a citizen of an enemy coun- 
try and have resided at some time since Pearl Harbor in enemy territory.” 

Congressman Celler; When you say “Within any [enemy] territory,” does that 
mean territory, for example, that the Nazis have acquired, like Bulgaria and so on?” 

8 In the days of Edward I, authorship was more openly avowed. “Do not gloss 
the statute,” Justice Hengham admonished counsel, “for we know better than you, 
we made It." Auymeye v. Anon, Y. B. 33-35 Ed. I 82 (130S), as’ quoted in 2 Sulier- 
land. Statutory Construction (Horack’s 3d ed. 1943) 202. 

a See 2 Holdsworth, History of English Law (3d ed. 1923) 477-84. Holdsworth 
quotes an English statute of 1362 which complained that “the laws, customs, and 
statutes of this realm are not commonly known in the same realm, for that they be 
pleaded, shewed, and judged In the French tongue, which is much unknown in the 
said realm, so that the imople which do implead, or be impleaded in the king’s court, 
and in the courts of others, have no knowledge nor understanding of that which Is 
said for them or against tliem by their Serjeants and other pleaders,” 

MMaveidck, Gobbledygook (1044) 4 Pub.Adm.Rev. 151. 
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The jargon has to be translated to Congressmen so that they can vote 
imderstandingly on the bills. Accordingly, a well-drawn committee 
report contains a full paraphrase of the statute, in shorter sentences 
and simpler terms, for the Congressmen to read. 

A good example of the translation procedure can be found in the 
House Report on the recent Administrative Procedure Act. Since this 
Act is one of the more readable works of the Seventy-Ninth Congress, 
the difference between the official text and the paraphrase is not vast. 
It is just enough to indicate the difference between something meant 
to be read by lawmakers and something to be read by Supreme Court 
judges. A paragraph of the bill is given below on the left with its 
paraphrase on the right 

Tlve Act The Paraphrase 

There shall preside at the taking of The hearing must be held either 
evidence (1) the agency, (2) one by the agency, a member or mem- 
or more members of the body bers of the board which comprises 
which comprises the agency, or it, one or more examiners, or other 
(3) one or more examiners ap- officers specially provided for in or 
pointed as provided in this Act; designated pursuant to other stat- 
but nothing in this Act shall be utes. 
deemed to supersede tlie conduct 
of specified classes of proceedings 
in whole or in part by or before 
boards or other officers specially 

provided for by or designated pur- All presiding and deciding officers 
suant to statute. The functions are to operate impartially, 
of all presiding officers and of of- 
ficers participating in decisions in 
conformity with section S shall be 
conducted in an impartial manner. 

Because of the system of obscure bills accompanied by simpler com- 
mittee reports, there are usually two versions of each law that passes 
Congress. The draftsman likes to imagine that when the statute gets 
into court, the obscure official version will be applied by the judges, 
and the simpler paraphrase disregarded. But modern judges show a 
great inclination to disregard the official language and apply the ver- 
sion that Congress consciously agreed to.^* 

So the draftsman’s subtlety ends by defeating itself. Instead of con- 
trolling judicial rulings by his artfully drawn clauses, he simply causes 
the judges to rely on the legislative record, over which he has less con- 
trol. Opposing factions pack the legislative record with conflicting 
statements, each favoring a particular interpretation.^ 

11 -H.B.Kep.No. 1980, V9tli Cong., 2d Sess. (1946) 4, 34. 

13 See Radln, Statutoiy Interpretation (1930) 43 ' Harv.L.Kev. 863. Some ex- 
amples of Judicial reference to legislatiye intention are given infra notes 32, 34, 36. 

13 A recent example of conflicting legislative history is furnished by the Adminis- 
trative Procedure Act, Puh.L.No. 404, 79th Gong., 2d Sess. (June 11, 1946). The 
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A better way for the draftsman to approach his objectives would be 
to write the statute itself in language he expects a Congressman to read. 
There would then be no reason for committees to prepare a different 
text for law-makers to read, nor for judges to suppose that Congress- 
men really understood the law to mean something it does not say. The 
statute itself should be as detailed, concrete, and simple as the writer 
would want to be if he were explaining the law personally to the men 
who are to vote on it. 

So far, we have been discussing cases where the draftsman has been 
obscure because he was thinking of the judge who would interpret the 
law, and overlooked the Congressmen who must vote on it. There are 
also cases where the draftsman is thinking very much about the Con- 
gressmen and wants to prevent their discovering what is involved. Sir 
Courtenay Ilbert, former legislative coimsel to the British Parliament, 
tells without embarrassment of an instance where he used this method 
in order to sidestep a stormy issue that was being saved for a later 
date.^* 

Examination of a 1941 amendment to the Trading with the Enemy 
AcP*' suggests that an American draftsman was there trying the same 
thing. This was an amendment to section 5 of the Act, which had 
been used by the Treasury for control of foreign exchange transactions. 
Almost hidden in it was a long sentence giving the President powers to 


Attonipy General, anxious to show that the Act did not expand the right to judicial 
ri'viuw, declared that the section on right to review “rellecLs existing law.” Ilia 
statoraent was printed In the Senate Report (Sen.Rop.No. 752, 70th Cong., 1st Sess. 
(19-15) 44), and read by Senator McOarran, sponsor of the bill, on the floor of the 
Senate (92 Cong.Ree., Ifar. 12, lOlC, at 2105). 

Senator Austin, anxious to show that the Act broadened the right of review. In- 
duced Senator McCarran to assent to statements whicli were substantially contra- 
dictory, in this colloquy; 

Senator Austin. Is it not true that among the cases cited by the distinguished 
Senator were some in which no redress or no review was granted, solely because 
the statute did not provide for a review? 

Senator McOarran. That Is correct 

Senator Austin. And is it not also true that . . . this bill is brought for- 

ward for the purpose of remedying that defect and providing a review to all per- 
sons who suffer a legal wrong or wrongs of the other categories mentioned? 

Senator hlcOarran. That Is true ; the Senator is entirely correct in his state- 
ment. (92) Cong.Ree., Mar. 12, 1946, at 2195.) 

In this passage. Senator Austin’s statements are not directed to the question of 
whether the bill should be passed, but to building a legislative history to influence 
its interpretation after it should become larsv. 

A less direct conflict exists between statements of the Attorney General and of 
Congressman Walter on statutes precluding judicial review. The foi-mer emphasized 
that a statute which does not in terms preclude review may “be interpreted as 
manifesting a congressional intention to preclude review.” (Sen. Rep. No. 752, 79th 
Cong., 1st Sess. (1945) 44). The latter contended that, “Legislative Intent to forbid 
judicial review must be, if not specific and in terms, at least dear, convincing, and 
unmistakable. . . . The mere fact that Congress has not expressly provided for 

judicial review would he completely immaterial. . . ." (92 Cong.Ree., May 24, 

194.6, at 6759). Again, botll the Attorney General and the Congressmen were pack- 
ing the record of “legislative intent’* rather than telling legislators how to vote. 

14 Ilhert, The Mechanics of Law Making (1914) 19-22. 

15 55 Stat. 839 (1941), 60 U.S.C.App. § 5 (Supp.1943). 
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“vest” foreign property — a subject previously dealt with in another 
section of the Act, and under the more revealing term, "seize,” Four 
years later, the government contended that this amendment had re- 
pealed by implication other sections of the Act that gave remedies to 
American citizens. The argument was plausible enough on the face 
of the statute, but the Supreme Court overruled it.^’ Mr. Justice 
Burton, who had been a member of the Senate when the law was 
passed, wrote a long concurring opinion to explain that Congress 
meant to leave untouched the rights of citizens which other sections of 
the law protected. 


Tire Law and the Citizen 

The citizens who have to obey the laws — or possibly go to prison for 
their violations — have been even more neglected by draftsmen than 
have the legislators. A cursory examination of most laws is enough to 
persuade a reader that they can hardly be understood by the laymen 
who are bound by them. To this there may now be added a virtual 
demonstration. 

A series of experiments by Dr. Rudolph Flesch has made it possilbe 
to determine quite definitely the readability of various kinds of writ- 
ing.^® Through tests of a large number of adult readers, he devised a 
scale for grading passages with scores running from zero upward. 
From 0 to 1, for example, is the level of comic strips, which can be easi- 
ly read by people with a fifth grade education. From 3 to 4, which Dr, 
Flesch calls "standard,” can be easily read by high school students. 
This is the level of Reader's’ Digest and Time. From 5 to 6 is the level 
of academic journals and quarterlies, which can be easily read by col- 
lege graduates. Anything above 6, according to these observations, 
can be easily read by practically no one, and cannot be understood, 
even with effort, by most people who lack a college education. 

On Dr. Flesch’s scale, most statutes register a score over 10 — several 
degrees above the comprehension of average college graduates. Since 
only about five percent of the population have a college education, 
laws are unintelligible to a large proportion of the people who are sup- 
posed to obey them. In fact, they are probably beyond the under- 
standing of nearly everyone except the lawyers who make their living 
by interpreting them. 

This state of affairs is not hard to explain. Bentham thought it arose 
because jurists would rather hang 'a man for his misdeeds than warn 


16 Trading with the Enemy Act, § 7, 40 Stat. 411 (1917), 50 U.S.O.App. § 7 (1940), 
The precise effect of the amendment in question is ably debated by Dulles, Vesting 
Powers of the Alien Property Custodian (1943) 28 Oorn.L.Q. 245, and Oarlston, For- 
eign Funds Control and Alien Property Custodian (1945) 31 Corn.L.Q. 1. 

17 Markham v. Cabell, 326 U.S. 404, 66 S.Ct. 103, 90 L.Ed. 165 (1945). 

1* Flesch, The Art of Plain Talk (1946) 135-6. Dr. Flesch’s observations Were 
first reported in bis Marks of Eeadable Style, Contributions to Education No. 897 
(Teacbera’ College, 1943). 
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him in advance against committing them.^® But no such sinister ex- 
planation is necessary. The fact is that legal science has consisted in 
studying the effect of laws on the decision of appellate cases. Drafts- 
men schooled in this system naturally fix their eyes on the judge of the 
highest court. 

It seems evident that there are tremendous advantages to be gained 
from writing laws so that citizens can understand them. We know that 
it would be impossible to police all the business enterprises in the coun- 
try. The state cannot, for example, fine or enjoin each enterprise that 
follows any of the practices supposed to constitute “restraint of trade.” 
If illegal practices are to cease, business men must be able to under- 
stand which of their practices are illegal. But the language of the 
Clayton Act is quite inadequate to inform the average business man 
that he must, for example, abandon basing-point pricing.®® 

The advantages of making laws understandable was brought home 
most effectively to the Office of Price Administration, which started 
out to write its regulations in the strictest tradition of legalistic obscu- 
lity.®^ It was soon embarrassed by a Supreme Court decision refusing 
to enjoin violations by a Washington department store which showed 
that it was emplosing twenty-eight clerks in an effort to apply the 
price regulations.*® Fortunately, Professor David F. Cavers had al- 
ready persuaded the agency to try writing its regulations in a down-to- 


19 3 Beni ham, Works (Bowring’s eel. 1843) 237. A portion of one of Benthnm’a 
hoiitencoa on this point deserves reproduction: . . whosoever they be to 

whom it is a matter of sal isfactioii that men should be put to donlh in due course 
of law (and these, more especially among English Judges and other English l.'iwyors, 
are many), the greater the extent to which they can keep from each man’s mind 
the knowledge of sucli portions of law to which, on pain of being put to death for 
disobedience, they are called upon to pay obedience, the greater the extent to which 
they can administer this satisfaction to their minds. . . .” 

29 The Eoblnson-Patman amendment to the Clayton Act provides that “it shall be 
nnlawful ... to discriminate in price between different purchasers of com- 
modities of like grade and quality. . . .’’ 49 Stat. 1526 (1936), 15 U.S.C. § IS 

(1940). In 1945, the Supreme Court decided that this language prohibits pricing on 
the basing point system. Corn Products Refining Co. v. Federal Trade Commission, 
324 U.S. 726, 66 S.Ct, 961, 89 L.Bd. 1320 (1945). The facts of the case indicate that 
the industry had continued to use basing point systems after passage of the Robln- 
son-Patman Act in the honest belief that the statute did not forbid them. Com- 
pare Commissioner Lowell Mason, in Manhattan Brewing Co., 3 C. 0. H. 1946 
Trade Eeg.Rep. 12793, 12794: “Business men are entitled to know why Commission- 
ers decide cases the way they do. ... I shall try to write my opinions In plain 
English devoid of legal Jargon.’’ 

81 Price Section Memorandum No. 3, Feb. 16, 1942, directed all lawyers to follow 
this model for the first section of each regulation; 

“On and after February 16, 1942, regardless of any contract, agreement, lease or 
other obligation, no person shall sell or deliver second-hand bags, and no person 
shall buy or receive second-hand bags in the course of trade or business, at prices 
higher than the maximum prices set forth in Appendix A hereof, incorporated here- 
in as Section 16 ; and no person shall agree, whether on condition that this Maxi- 
mum Price Regulation No. — is thereafter amended or is thereafter determined, by 
any court to be invalid or on any other condition or otherwise to do any of the 
foregoing ; and no person shall offer, solicit or attempt to do any of the foregoing.’’ 

28 Hecht Co. V. Bowles, 321 U.S. 321, 04 S.Ct. 587, 88 L.Ed. 754 (1944). 
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earth style®'* which some commentators called “pidgin English.”'®* A 
large number of merchants, OPA concluded, were willing to obey the 
law if they knew what it was. But if they could not understand the 
regulations, they would run their businesses to suit themselves. What 
was true for OPA regulations is equally true for a great many statutes. 

To the argument for intelligible laws, it is sometimes answered that 
citizens do not read laws anyway. Chicken thieves, for example, do 
not steal from ignorance of the larceny statutes. That argument is 
perfectly good for the class of common law crimes which merely codify 
the Ten Commandments. It is not true for the great mass of legislation 
which is on the statute books today. The immense business done by 
the loose leaf services shows how eager business men are to know what 
rules they must live by. A popular weekly, the United States News, 
has a regular feature called “News-Lines,” telling readers what “you 
can" and what “you cannot” do under Washington’s latest inilings. 

It is also argued that citizens can go to lawyers to have laws inter- 
preted.®® To this contention, it should be enough to reply that in fact 
many citizens do not. What is more important, they can not. A' busi- 
ness man must make hundreds of decisions about competitive practice 
without waiting for opinions of his general counsel. If he cannot grasp 
the rule he is meant to follow, he will follow the rule that appeals to 
him and hope it is right. 

Moreover, if a business man’s lawyer can translate a law into terms 
that a business man can understand, a draftsman should be able to do 
the same. He will save time and expense for citizens when he does. 


The Law and the Public OfBcial 

Laws must also be read and understood by the public officials who 
have to apply them and enforce them. These are the only people con- 
cerned with a considerable portion of the statutory law — ^the portion 
that tells how the various departments of government shall be run, 
who shall appoint their employees, and what they shall be paid. 

Public officials are also gome of the most important readers of the 
other kinds of laws, which tell citizens what they must do and refrain 
from doing to keep out of court. Police, detectives, and inspectors have 
to know what conduct has been forbidden before they can crack down 
on violators. Officials who issue licenses and assess taxes have to un- 
derstand the categories in which licenses should be granted and taxes 
imposed. 


23 Professor Cavers’ memoranaiiin on simpllcatlon vfas also circulated In the War 
Production Board, and In the Canadian Wartime prices and Trade Board, but ha$ 
unfortunately never been published. 

24 See Beuscher, Law-Taught Attitudes and Consumer Rationing [1945] Wls,L. 
Rev. 63. 

25 See Carter, The Provinces of the Written and the Unwritten Law (1890) 24 
Ain.L.Rev. 1, 
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Many public ofiicials have just as hard a lime understanding statutes 
as do many citizens. That is one reason why they arc bound to fasten 
on mechanical interpretations that irk the citizen or provoke needless 
litigation. It is also a reason why they apply their personal standards 
of justice instead of applying the law. Not infrequently, the results 
are better than if they tried to follow the letter of the law as they un- 
derstand it. 

It is only a partial solution to fill public offices with lawyers, or with 
men who have taken a night law course. Often the job needs a good 
accountant, an engineer, or a social worker. But if it gets the specialist 
it needs, it gets a man who has trouble understanding the laws. More 
often it gets a poorer specialist than it needs, or no specialist at all, in 
order to get a man who can make out the law or is willing to ignore it. 

Neither is it a solution to provide every official with a legal adviser. 
The man who makes the decisions should not only be told the law; he 
should understand it. 


The Law and the Judges 

At last we reach the men for whom most laws are consciously written 
— the judges. When a draftsman labors over a nascent bill, it is the 
judge who is nearly always in his mind. Treatises and casebooks are 
filled with examples of how judges construed ill-fated laws in the past. 
These are the precedents which guide draftsmen in conceiving the ill- 
fated laws of the future. 

The draftsman’s preoccupation with the judge is evidenced in a 
hundred ways. Sometimes it appears in the form of the law, which says 
that taking money from the employer’s coffer ‘‘shall be deemed” (by 
the judge, obviously) to be embezzlement, and that the malefactor 
‘‘shall be punishable” (by the judge) with one to ten years’ imprison- 
ment. A draftsman who was thinking about influencing the conduct of 
citizens would teU them that “employees must not” take money from 
the coffer, and that if they do they “will be punished.” 

In other laws, concentration on the judge is evidenced more subtly, 
but just as surely. A sentence a page long, winding up in a string of 
provisos, is no tool for telling either citizens or officials what has been 
forbidden. It is tool, the draftsman hopes, for putting the judge in a 
box where he can rule only one way.*® 

One of the lesser reasons why this kind of drafting is bad is that the 
judge is the last man to read any statute. It must first be read by the 


20 Some of the advocates of codification have urged it principally as a means of 
controlling the judge, and making his actions more predictable. See Morrow, Uonisl- 
ana Blueprint: Civilian Codification and Legal Method for State and Nation (1943) 
17 Tul.L.Rev. 351, 537 ; Samuel, The Codification of Law (1943) 6 U. of Toronto -L. 
J. 148. This is a reaction against the belief of Napoleonic times that codification 
would make professional interpretation unnecessary. But the objective of making 
judicial conduct more predictable is perfectly consistent with the objective of mak- 
ing law more available to laymen and lawyers alike. See Field, Codification (1886) 
20 Am.L.Rev. 1. 
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legislators, and accepted by them. It must then be read, or exposed for 
reading, by citizens. If the law is understood and obeyed by the citi- 
zens, it need never be re-read by anyone else. If it is disobeyed, the 
public official has his turn at reading the law, deciding whether the 
citizen has disobeyed it, and catching him in the infraction. 

Only after all these other stages have been passed docs the law ordi- 
narily come to the judge.^’ This alone is a reason for writing so that 
some of the earlier parties may comprehend. 

To this argument, the traditional draftsman wiU respond that it does 
no good for legislators, citizens, and officials to comprehend if judges, 
in the end, will misconstrue. This response reveals the crux of the 
whole question, which is the peculiar views about judges that underlie 
traditional drafting. The judge, according to a widely held supersti- 
tion, is a man determined to thwart the intention of legislators by 
twisting every sentence from its normal meaning. But if you tie each 
word firmly enough to the next one, according to this bit of scriveners’ 
lore, the judge cannot get out of the trap and must sentence the de- 
fendant. 

Cases of a past century furnish some apparent examples of this kind 
of judicial conduct. There is the case of the English statute which pre- 
scribed a penalty — '“if any person or persons shall wantonly and cruelly 
beat, abuse, or iU-treat any horse, mare, gelding, mule, ass, ox, cow, 
heifer, steer, sheep, or other cattle.” A defendant was charged under 
this law with conducting a bull-fight. The judge let him off, ostensibly 
because “bull” was not in the list of animals, and the judge would not 
construe “other cattle” to include something not listed.*® 

Then there is the judge who reversed a conviction for rape because 
the indictment concluded “against the peace and dignity of State,” 
instead of “against the peace and dignity of the State.” The constitu- 
tion, the judge pointed out, required indictments to conclude in a cer- 
tain form, and he was bound by the constitution.*® 

A trial lawyer who lost an argument in a case like this would prob- 
ably conclude that the judge had a bad breakfast, or that he enjoyed 
bull-fighting. But office lawyers prefer the conclusion that if lists were 
more complete and exceptions more explicit, the judges’ conduct would 
become more predictable. So statutory style becomes (to paraphrase 
Lord Thring) a wordy cairn, on. which each practitioner must from 
time to time throw a new word, until the whole becames a huge heap of 
uninteUigibUity, 

In the battle of wits between apparently whimsical judges and ever 
more diligent draftsmen, victory went always to the judges. They had 


Declaratory judgment actions may bring the law up for Interpretation before an 
infraction, but only if citizens have found its meaning doubtful. 

*8 Ex parte Hill, 3 0. & P. 225, 172 Eng.Hep.K. 39T (K. B, 1827). 

®9 State V. Warner, 220 Mo. 23, 119 S.W. 399 (1909) ; State v. Campbell, 210 Mo. 
202, 109 S.W. '706 (1908); State v. SJcUlman, 209 Mo. 408, 107 S.W. 1071 (1908). 
so Thring, Practical Legislation (1902) 2. 



Sec. 3 


Arrangement of Language 


923 


the last word. WRcn exclusio unius would not work, noscitur a sociis 
could always be brought to play. Today, it is clear that judges are not 
prisoners of language and do not even pretend to be.®’- . 

Today, judges do not even pretend to make a mechanical application 
of the words of statutes. They much prefer to discover and apply the 
purposes of statutes.* Under these circumstances, the concatenations 
of words which delighted old time draftsmen are worse than lost labor. 

They oblige the judges to guess at the main purpose of the law, in- 
stead of finding it clearly stated. They insure that the judges will 
look outside, instead of inside, the law to find tlie rules they should ap- 
ply to particular situations. 

A Restatement of Objectives 

The tricks that malce a law easy to understand are countless. Many 
of them are as subtle as the touches that make good style in essays, 
short stories, and every other kind of literary creation. What is essen- 
tial is that the writer should really want his readers to understand 
what is commanded and what is forbidden by the law. His object is 
different from that treated in books on composition, which seek an ap- 
peal to the cultivated literary taste; they strive for a certain sophis- 
tication and subtlety which may mystify while it charms. 

The law-writer’s object is more like that of the man who writes 
directions on how to use a Kodak or how to operate a Burroughs cal- 
culator. He may be addressing a very alert and eager audience, but he 
wants to be understood with as little effort as possible. And he wants 
above all to prevent his reader from throwing down the directions in 
disgust. 

How technical he will be should depend on his audience. A statute 
on judicial procedure may properly use phrases that lawyers alone can 
comprehend, and sentences as complex as those in legal treatises and 
law reviews.®® But there is no excuse for using sentences which he 
would be ashamed to put in a bar association committee report, ad- 
dressed to the same audience. 

Postal regulations should be a good deal simpler. Here is an es- 
sentially good sentence from a recent law on what can be mailed: 

“Pistols, revolvers, and other firearms capable of being concealed 
on the person . . . shall not be deposited in or carried by the 

mails. . . 


31 Modein judges do not like to think of themsolves as mechanically applying rules 
of law. “. . . my plea,” writes .Judge Olark in a recent complaint against Erie 

V. TompMns, “is for freedom for the federal judicial process to be judicial.” Clai-k, 
State Law in the Federal Courts (3946) 55 Tale L.J. 267, 293. 

[Footnotes 32-37 are omitted. Ed.] 

[* For the extent to which this statement is true, see Infra, Chapter 7. Ed.] 

3S This article is not intended to be as simple as most statutes should be. It Is 
meant for lawyers, while most laws are to be read by laymen. 

39 44 Stat 1059 (1927), 18 U.S.C. § 361 (Supp.1946). 
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Laws on restraint of trade should be pitched to the reading level of 
average business men. The draftsman of a law like the Robinson- 
Patman Act should ask himseK whether it would make a good circular 
to the buyers of a large merchandising organization like Sears Roe- 
buck. If it would not, it is a poor device for inducing business men 
to change their ways of buying and selling. 

Internal Revenue laws and regulations may be pitched to several 
different levels. Those which apply to small individual incomes need 
to be on a very simple level. The excess profits tax law, on the other 
hand, had every reason to be more complex; it would be used almost 
exclusively by accountants. But there was no excuse for writing it in 
such terms that a bulletin of several hundred pages had to be issued to 
tell the accountants how to apply it.'*“ The text which the accountants 
could read should have been the text of the law. 

While many of any draftsman’s problems are unique, he has others 
which have confronted scores of draftsmen before him. For these, 
standard techniques can be evolved and copied from one law to an- 
other. Some of these problems are discussed in the paragraphs that 
follow. 

What the Act is About 

The first thing that any law-reader wants to know is what the law is 
about. Does it affect him or doesn’t it? Most laws fail so utterly to 
answer this question that they are likely to be thrown in the waste 
basket before the reader even tries to decipher them. 

A typical example is the Trading with the Enemy Act,'*^ which in 
time of war suddenly applies to tens of thousands of Americans. But 
if it came m the mail to an American who was about to send some 
money to a foreign creditor, he would have to parse two or three pages 
before he foimd out whether he was likely to be affected by it. 

The first thing the citizen would notice is that the Act begins with 
section 2 (maybe section 1 got lost, he thinks) Section 2, which has 


40 The document on which lawyers and accountants relied to calculate excess 
profits tax was the Bulletin on Section 722 of the Internal Hevenue Code (Bureau 
of Internal llevenue, November 19-14). It was prefaced with this caveat (p. ii): 
“This bulletin is Issued primarily for the use of employees of the Bureau of In- 
ternal llevenue engaged in the administration of the provisions of section 722 of the 
Internal llevenue Code. It contains information from which taxpayei-s and their 
counsel may obtain the best indication of the current trend of official opinion In the 
administration of that section. Although It does not have the force or effect of 
a published ruling or of a Treasury decision, Its provisions will guide the adminis- 
trative officers engaged in the consideration of excess profits tax eases,” 

4140 Stat. 411 (1917), 50 U.S.O.App. §§ 1-31 (1940). 

4S Draftsmen of current hills are divided about evenly on whether or not the first 
section of a statute should he marlied "section 1.” Pub.l,.No. 454, 79th Cong. 2d 
Sess. (June 26, 1946) begins like this; 

“Be it enacted by the Senate and House of Eepresentatiyes of the United States 
of America in Congress assembled. That this Act may be cited as the ‘Kepuhllc 
of the Philippines Military Assistance Act.’ 

"Sec. 2. Notwithstanding the provisions of any other law. . . 

On the other hand, Puh.L.No. 485, 79th Cong., 2d Sess. (July 3, 1046) begins this- 
way: 
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no subtitle, contains a long list of definitions, starting with a half-page 
definition of “enemy.” 

Somewhere in the middle of the second page begins section 3, also 
with no subtitle. If the citizen is still looking, he will see— 

That it shall be unlawful — 

(a) For any person in the United States, except with a license of 
the President, granted to such person, or to the enemy, or ally 
of enemy, as provided in this Act, to trade, either directly or 
indirectly, with, to, or from, or for, on account of, or on be- 
half of, or for the benefit of any other person. . 

If he keeps on for a few lines more, and understands what he reads, he 
will at last find out what the law is about. 

A better way to start a statute is suggested by the way OPA finally 
learned to open its price regulations. It learned by experience to 
start them this way: 

“This regulation fixes ceiling prices for sales by retailers of certain 
commodities.” 

The same approach could have been used in the Trading with tlie 
Enemy Act: 

“This law applies to everyone in the United States who has any 
dealings with foreigners.” 

It could then have proceeded to explain what foreigners and what 
dealings were specifically affected. 

Where an act is addressed chiefly to public officials, rather than to 
citizens, the important thing is to set out the moving purpose behind 
the statute. The Employment Act of 1946'^® (originally proposed as 
the Full Employment Act of 1945) starts with a declaration of the 
national “policy and responsibility” to provide for employment through 
free enterprise. This tells the purposes with which the later sections 
(which can never provide for all eventualities) should be carried out. 


“Bg it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

“Section 1. This Act may be cited as the ‘Philippine Property Act of 1948.’ 

“Sec. 2. There shall remain vested in the Government of the United States. 

Apparently the statutes which get more drafting attention usually have a sep- 
arate section 1, as do the Administrative Procedure Act and the Employment Act of 
1946 passed by the last session. But both of these acts had earlier drafts in which 
the first section was uiimarited. 

When the statute is edited for the United States Code, its first section is always 
given a section number ; e.g., 60 U.S.C.App. § 1 (1940). But the statutes at large, 
and the ofBcial government reprints circulated for Information of the publie, are 
In the original form. 

« See notes 21-3 supra. 

41 Maximum Price Regulation 580, Retail Ceiling Prices for Certain Apparel and 
House Furnishings § la, 10 Fed.Reg, 3015 (1946), 

46 Pub.L.No. 304, 79th Cong., 2d Sess. (Feb. 20, 1946). 
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Guide Lines 

Another simple means of enticing the reading public into the heart 
of a statute is to put headings on the various subdivisions. A citizen 
who tackles an official print of the Trading with the Enemy Act to 
find out which if any of its provisions affects him finds twenty-five 
pages of closely printed text unadorned by a single guide line.'*® If he 
runs over the introductory words of a series of sections, he finds these 
beginnings for the various paragraphs: 

"Bi 0 it enacted hy the Senate and House of Representatives . . . 

“Sec. 2. That the word ‘enemy,’ as used herein, shall be deem- 
ed . 

“Sec. 3. That it shall be unlawful . 

“Sec. 4. (a) Every enemy or ally of enemy insurance or reinsur- 

ance company, and every enemy or ally of enemy, doing 
business within the United Slates . 

“Sec. 5. (a) That the President, if he shall find it compatible with 

the safety of the United States and with the successful 
prosecution of the war. . . . 

This sort of thing is so obviously unenlightening that no compilation 
of laws is ever published without the compiler adding boldface titles to 
the various sections in order to guide the reader around. The official 
United States Code'*’ provides the following guideposts; 

“Sec. 1. Designation of Act. 

2. Definitions 

3. Acts prohibited. 

4. lAcenses to enemy or aUy or enemy insumnoe or rein- 
surance companies; change of name; doing Inisiness in 
United States. 

5. Suspension of provisions relating to cdly, of enemy; reg- 
ulation of transactions in fmeign exchange of gold or 
silver.” 

Compilers’ headings are seldom carried below the main section head- 
ings, but occasional statutes carry useful captions down through the 
subsections and paragraphs. Internal Revenue legislation has been 
particularly forward in this direction, as in the following example: ^ 

"Tax on transportation of persons, etc , — 

(a) Transp^cction. 

(f) Exemptkms. 

(1) Governmental exemption. 

(2) Exemption of members of military and naval service.** 

46 40 stat 411 (1917), 50 U.S.O.Appt J 1 et seq. (1940). 

47 60 U.S.O.APP. §§ 1-6 (1940). 

48 26 U.S.O. § 3409 (Supp,1946). 
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The technique to which the Bureau of Internal Revenue has been 
driven by its thousands of statutory sections would be no less useful in 
a_ great many smaller legislative masses. Yet the great majority of 
bills entering the legislative hopper, and of statutes leaving it, are as 
devoid of subdivision headings as the Trading with the Enemy Act of 
1917. 

Cutting Out the Jargon 

One of the things that annoys readers in legal writing is the tireless 
repetition of words that do not need to be repeated. “Such,” “afore- 
said,” and “hereinbefore” are the most familiar offenders.'*® 

The argument for them is that they eliminate any possible doubt 
that the person meant is the same one who was meant before. But it is 
quite certain that people read stories, articles, and even legal treatises 
which are not filled with “such,” “aforesaid,” and “hereinbefore.” 
They do not misunderstand. Laymen find legal documents hard to 
read precisely because of this strenuous struggle against ambiguity. 
The only justification for these terms is the myth about the perverse 
judge who will misinterpret the law by pretending to misunderstand it. 
Once we have decided that we have to trust the judge anyway, we can 
do away with these backward-looking modifiers. When we mean the 
same person as before, we can simply say "tlie person.”'’* 

“Such” and its companions can be got rid of simply by dropping 
them. A slightly harder problem is presented when the law-writer has 
to use two or three different terms, and finds himself repeating them 
again and again like leit-motifs in a Wagnerian opera. Here is an ex- 
ample of this fault, with one of the recurrent themes put in italics, and 
the other in capitals; 

“Any requirement made pursuant to this Act, or a duly certified 
copy thereof, may be filed, registered, o?’ recorded in any office for the 
filing, registering, or recording of CONVEYANCES, TRANSFERS, 
OR ASSIGNMENTS of any such property or rights as may be covered 
by such requirement (including the proper office for filing, registering, 
or recording CONVEYANCES, TRANSFERS, OR ASSIGNMENTS 
of patents, copyrights, trade-marks, or any rights therein or any other 
rights) ; and if so filed, register'ed, or recorded shall import the same 
notice and have the same force and effect as a duly executed CON- 
VEYANCE, TRANSFER, OR ASSIGNMENT to the Alien Property 
Custodian so filed, registered, or recordedf^^ 


40 An intei’estlng British attack on "woi'd-feUshlsm" in legal drafting Is Williams, 
Language and the Law (1946) 61 L.Q.Rev. 71, 179, 293. See also Editorial, “Said” 
(1940) 32 A.B.A.J. 344; Armstrong, Boole Review (1946) 32 A.B.A.J. 472. 

60 Very few of these legalisms are found in carefully drafted contemporary stat- 
utes like the Administrative Procedure Act and the Employment Act of 1946. But 
they abound In the routine bills of minor importance. The same is true of the habit 
of starting every section of a bill with the word “that.” The “thats” are carefully 
stricken out of the sections when edited for the United States Code. 

61 Trading with the Enemy Act, 40 Stat 1020 (1918), 60 U.S.O,, App. § 7c (1940). 
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This paragraph could have been written as follows: 

“Any order under this Act, or a certified copy of it, may be filed in 
any office for the filing of other transfers of the same kind of Prop- 
erty. The effect will be the same as for any other transfer. ‘Filing’ 
includes registering and recording; ‘transfers’ include conveyances 
and assignments; ‘property’ includes patents, copyrights and trade- 
marks.’’ 


Short Sentences 

One of the hardest things for a lawyer to do is to write short sen- 
tences. Here is an example of a lawyer-like sentence, from an OPA 
regulation on work clothing: 

“Any tax upon, and incident to, the sale or delivery of staple work 
clothing, imposed by any statute of the United States or statute or 
ordinance of any state or subdivision thereof, shall be treated as 
follows in determining the seller’s maximum prices for staple work 
clothing, and in preparing the records of such seller with respect 
thereto: . . . 

“(2) In all other cases, if, at the time the seller determines his 
maximum price, the statute or ordinance imposing such tax does 
not prohibit the seller from stating and collecting the tax separately 
from the purchase price, and the seller does state it separately, the 
seller may collect, in addition to the maximum price, the amount 
of the tax actually paid by him or an amount equal to the amount 
of tax paid by any prior vendor and separately stated and collected 
from the seller by the vendor from whom he purchased and in such 
case the seller shall not include such amount in determining the 
maximum price under this Maximum Price Regulation No. 208.’’®® 

Here is how OPA wrote a similar provision after it had decided it 
wanted citizens to understand: 

“The ceiling prices determined under the pricing rules in section 7 
are your ceiling prices exclusive of tax. If the tax law permits the 
tax to be separately stated, you may charge or collect the tax on the 
sale or delivery of the article in addition to the ceiling price fixed 
imder the pricing rules: Provided, that you state the tax separately. 
This applies, however, only to a tax on a particular sale or delivery 
such as a sales tax or compensating use tax. You may separately 
state the tax by any method you choose, except that the Retail Fed- 
eral Excise Tax on fur-trimmed articles and certain items of leather 
goods and other articles imposed by the Revenue Act of 1943 must be 
stated as provided in Supplementary Order 85.’’®® 

Some of the explanation for the failings of the earlier draftsman lies 
in the same old story. He was thinking of some judge who might let 
off a chiseler if there were any break between the idea that the tax 
could be added and the restriction to special lands of taxes. He was 


53 Maximum Price Eegulation 208, § 1389. 200, 7 Fed.Eeg. 6052 (1042). 
S3 Maximum Price Regulation 5S0, § 14, 10 Ped.Eeg. 3019 (1945). 
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not thinking at all about the country storekeeper who would have to 
make sense out of the whole provision. 

But the principal explanation for lawyers’ labyrinthian sentences is 
more ironic. It is their passion for brevity. Most sentences start 
short, and grow longer as each member of a legislative committee adds 
ideas. After a couple of additions, the sentence needs to be split into 
two. Any draftsman would split it in a letter, but not in a statute, be- 
cause that would make him repeat the subject and verb. The statute 
appears to take less space in one sentence than in two. 

What the draftsman forgets is that the reason for brevity is to avoid 
tiring the reader. Most readers find one sentence of eighty words 
more tiring than five with twenty each. The thing to keep down is not 
the number of lines of type, but the reading time. The easier the style, 
as Read&r^ Digest knows, the shorter the reading time. ' 

Giving Examples 

Another tradition which discourages citizens from reading laws is 
the draftsman’s habit of describing his subject in the least specific 
terms he can find. An example of this approach is furnished by a bill 
in the last Congress which provided, 

"That hereafter, except as otherwise specially provided by Act of 
Congress, no action for the recovery of wages, penalties or other 
damages, actual or exemplary, pursuant to any law of the United 
States shall be maintained in any coui't unless the same was com- 
menced within one year after such cause of action accrued: . . . 

The only way a lawyer can know whether the one-year limitation 
of this law applies is to search the United States Code from stem to 
stern. If he can’t find a limitation anywhere else, then this is it. 

A catch-all limitation may be a good thing, just to cover the un- 
known and forgotten cases. But this wasn’t that kind of a law. The 
draftsman knew precisely what actions he wanted to limit, and he 
listed them, with citation, in the Committee report. If he had listed 
them in the statute, he would have saved hours of research for thou- 
sands of lawyers. Why didn’t he? Possibly he prided himself on the 
brevity of his product, occupying a minimum of space in the Statutes- 
at-Large, but consuming a maximum of other lawyers’ time and mak- 
ing it likely that some would be misled until, on an appeal, a more re- 
sourceful opponent produced the Committee Report and showed what 
the legislators really “intended.” More likely, he did not think at all. 
He simply followed the legal tradition of using vague, general terms 
instead of specific ones. If the draftsman had wanted to enlighten his 
reader, he would have written — 

“The following actions must be brought within one year after the 
cause of action accrued: 

“(1) Suits for treble damages based on infringement of a registered 
trademark (17 U.S.C., § 25) ; 

M H.E.Eep.No. 1141, 79tli Cong., 1st Sesa. (1946). 

Eead & MacDonald fi.O.B.IiEa. — 59 
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“(2) Suits based on infringement of copyrights (17 U.S.C., § 25) 
and so on down the list. 

Later in the same bill occurs another provision of unenlightening 
vagueness: 

'^Provided further, That no liability shall be predicated in any case 
on any act done or omitted in good faith in accord with any regula- 
tion, order, or administrative interpretation or practice, notwith- 
standing that such regulation, order, interpretation, or practice may, 
after such act or omission, be amended, rescinded, or be determined 
by judicial authority to be invalid or of no effect.” 

No doubt a lawyer can sit down and figure out some of the situations 
to which this provision might apply, but they are not immediately 
evident. A layman would be unlikely to figure them out at all. 

The reason for leaving the reader in the dark is not the difficulty in 
explaining the situations, for they were very lucidly set forth in the 
Committee Report: 

“A good' illustration arises from the operation of the Fair Labor 
Standards Act. An employer who violates the provisions of this 
law relating to wages or hours may be subjected to suit for twice 
the amount involved together with costs and attorney fees. The ap- 
plication of this law has been greatly extended by administrative 
regulations. As a result an employer who may have, in good faith, 
relied upon a certain ruling, regulation, or practice, suddenly finds 
himself confronted with many suits, when a change is made either 
by the Administrator or by the courts. The enforcement of this 
new liability dating back to the enactment of the law would in many 
cases bankrupt the employer,”®® 

This problem cannot be solved, like the preceding one, by listing the 
situations where the law applies, because ffiey are innumerable. If the 
draftsman were to say ‘‘no liability shall be predicated in the following 
situations — and list only some of them, he would run the danger of 
implying that it does exist in the other situations. 

But there is a simple solution. Give an example and call it an exam- 
ple. Below is a passage from an OPA regulation where a hard-to-read 
legal provision is given concreteness by an illustration of how it works; 

'‘’Ride 5; ... If the article you are pricing has a net cost low- 

er than the lowest net cost listed for that category in column 2 of your 
chart, you figure your maximum price by applying to the net cost 
of the article the percentage markup listed in column 4 for the lowest 
net cost shown for that category. 

Example 6: You wish to price a girl’s sweater costing $1.94 net. 

The lowest net cost which you have listed for category 208 is 

$2.07, for which you have a listed percentage markup of 55.6%. 

Therefore your maximum price is $3,02. (1.94 X 0.556 = $1 079- 

$1.94 + $1,079 = $3,019.) ”®9 

Id. at 4, 

SSMaximani Price Begulation 680, { 7c, 10 Feaileg. 2017 (1945). 


Read & MAoDonadd U.O.B.liEO, 
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The rule of law is hard reading; with the example, a merchant can 
see what it means. If examples can be used in regulations, which 
have the force of law, they can also be used in statutes. When they 
are, many more citizens will understand the law. 


Giving Directions 

Law-writers are usually talking about who shall go to jail, and what 
epithet shaU be applied to him. “Every person who shall do such and 
such shall be deemed guilty of a misdemeanor and shall be punish- 
able. . . Or else they seem to be engaged in making prepos- 

terous predictions like “No person shall make any agreement. . . . ” 

What the citizen wants to know is not how to get in jail but how to 
stay out. It seems more logical to him to say “Persons must not do 
such and such.’’ This is the style of the Ten Commandments, which 
are good examples of direct speech to the common citizen. 

In complex laws, this oblique approach of the law-writer is a real 
obstacle to understanding. Consider, for example, the confusion of 
the ordinary taxpayer if he had to figure out his income tax by reading 
the Internal Revenue Code and regulations. Fortunately, he does not 
even attempt it. He reads the form and the instructions. And this is 
all the Bureau of Inteimal Revenue expects him to do.®’’ 

Since that is what the Bureau expects, a sensible internal revenue 
law would ask him to do just that: “Every person who received more 
than $500 in a year, and not more than $3000, must fill out form 1041 
A, according to the instructions that go with it. He must also pay the 
tax which is shown by the form, when properly completed. Form 1041 
A for 1947 is as follows. . . 

Any criminal code contains examples of both types of laws — ^those 
which tell the judge what he should tlnink about it if a man is brought 
before him charged with certain acts, and those which tell the citizen 
what acts he must refrain from doing. 

Here is an example of the first method: 

"Whoever shaU enter, remain in, leave, or commit any act in any 
military area or military zone . . . shall, ... be guilty of a 

misdemeanor and upon conviction shall be liable to a fine. . . .’’®' 

This tells what a law lecturer would presiunably want to know about 
a crime — ^what it is caUed, and when a man is guilty of it. 

“Pistols, revolvers, and other firearms capable of being concealed 
on the person . . , shaU not be deposited in or carried by the 

maUs. . . 


81 Tne writer was refused copies of tlie Treasury Regulations until Re persuaded 
tie clerk that he was a lawyer or accountant. 

6S56 Stat. 173 (1942), 18 U.S.O. § 97a (Supp. 1946). 

89 44 Stat 1059 (1927) 18 U.S.O. § 301 (Supp. 1946). 
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This tells the citizen what he is not to do. 

The former approach illustrates another habit of draftsmanship 
which reveals the workings of the draftsman’s mind. He is not think- 
ing about telling the citizen what not to do, but about telling the judge 
what to do with the offending citizen. 

Mathematics in Law 

Speaking the reader’s language do^ not always mean using a prim- 
er style. It means using the style that will be best understood, consid- 
ering the kind of readers and the kind of ideas which must be pre- 
sented. 

So far, we have been talking about kinds of sentences. But some- 
times sentences are not the best way to present the kind of material at 
hand. When material is largely mathematical, it should be presented 
in tables and formulas. 

Consider, for example, two ways of setting out the tax rates. Be- 
fore 1942, surtax rates were stated in this cumbrous way: 

“$80 upon surtax net incomes of $6,000; and upon surtax net in- 
comes in excess of $6,000 and not in excess of $8,000, 5 per centum 
in addition of such excess. 

“$180 upon surtax net incomes of $8,000; and upon surtax net in- 
comes in excess of $8,000 and not in excess of $10,000, 6 per centum 
in addition of such excess.”®® 

Obviously this is the kind of information which anybody but a law- 
writer would have put in a table. In 1942, when the Bureau first want 
in seriously for tax simplication, it adopted a serai-tabular presenta- 
tion, far easier to follow, hke this: 

IF THE SURTAX NET INCOME IS: THE SURTAX SHALL BE: 

Over $4,000 but not over $6,000. . $580, plus 20% of excess over 

$4,000. 

Over $6,000 but not over $8,000.. $980, plus 24% of excess over 

$ 6 , 000 .''^ 


eo Revenue Act of 1938, 52 Stat, 447 (1938), 28 U.S.O. § 12b (1940). 

61 Revenue Act of 1942, 66 Stat. 798 (1942), 26 U.S.O. § 12b (Supp. 1943). 
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In the same year, a completely tabular presentation was adopted for 
the new optional tax on incomes of $3000 and under, in this manner: 


IF THE GROSS 
INCOME 

IS OVER— 

BUT NOT 

OVER — 

THE TAX SHALL BE — 

SINGLE PERSON 
(NOT HEAD OF 

A FAMILY) 

! 

MARRIED 

PERSON MAK- 
ING SEPARATE 

RETURN 

(1) MARRIED 
PERSON WHOSE 
SPOUSE HAS 

NO GROSS IN- 
COME OR 

(2) MARRIED 
PERSON MAK- 
ING JOINT 
RETURN OR 

(3) HEAD OF 
,A FAMILY 

$600 

$625 

$iii 

$0 

$0 

$625 

650 

15' 

0 

0 

$650 

675 

20 

3 

0®® 


Although the Bureau of Internal Revenue has outdistanced other 
law-writing departments in adapting its technique to its problems, 
many of its opportunities for improvement have remained untouched. 
It continues to use sentences to describe mathematical calculations 
which anyone else would describe by formula. For example, it pro- 
vides that a shareholder in a holding company must include in his 
gross income 

“ . . . the amount he would have received as a dividend if on 

such last day there had been distributed by the company, and received 
by the shareholders, an amount which bears thd same ratio to the 
undistributed Supplement P net income of the company for the tax- 
able year as the portion of such taxable year up to and including such 
last day bears to the entire taxable year.”®^ 

This passage requires a calculation which no one but a statutory 
draftsman would ever think of writing out in this way. This is hard 
reading for anybody. It can be handled in a number of ways, depend- 
ing on who is the reading class. 

If the readers are miscellaneous laymen, like those who file individ- 
ual income tax retxirns, the only thing to do is to make a form with 
directions like this: 

Line 11. Enter the number of days from the begin- 
ning of the taxable year to the “last day” 
named above .... 

Line 12. Divide the number in line 11 by 365, and 

enter the result here 

and so on. 


«a56 Stat. 802 (1942) § 104(a), 26 U.S.C. § 400 (Supp. 1043). 
63 53 Stat, 96 (1039), 26 U.S.O. § 33Tb (1940), 
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But this particular section will be used only by boold<eepers and 
accountants, so the draftsman could have said more briefly: 

The taxpayer must include in his gross income an amount A 
which he calculates as follows: 

(1) Find the fraction of the entire taxable year 
^ which had elapsed on the “last day” described 

above, and call it f. 

(2) Find the undistributed supplement P net in- 
I come of the company for the entire taxable 
' year, and call it P. 

(3) Multiply f times P. The product is the amount 

The Rest of the Job 

Knowing how to write readable laws will not make citizens read laws. 
It will only open the way for other changes which must be made be- 
fore the goal is reached. 

For one thing, the job of law-writing must be delegated. It is a 
specialty, as good journalism is a specialty. The effect of a group of 
legislators amending a law around a table is the same as the effect of a 
lot of executives amending an advertising slogan around a table. They 
should make their suggestions, but the job of working them into the 
product should be left to the specialist.** 

This does not mean that law-making must be delegated. The same 
thing happens in administrative agencies as in legislatures when pol- 
icy-making o|Iicials take over the writer’s pen. It means that amend- 
ments by law-makers should be directions to the draftsman, and the 
draftsman should Icnit them into the law or regulation. 

After laws are written, they must be publicized. It is not enough to 
put laws in a statute book where a diligent attorney, aided (when the 
law is months or years old) by a compiler’s index, may discover them. 
Ways must be found of bringing them to the attention of the people 
who are supposed to obey them. 

Administrative agencies usually recognize this need. They send out 
bulletins to all the classes of citizens who are supposed to be affected. 
But laws of Congress and of state legislatures are left to the caprices of 
neAvspaper editors, where their chance of presentation depends on the 
amount of competition offered by the day’s more exciting headlines. 

Laws also need to be made in separable parts. The citizen does not 
need to know all about the make-up of an administrative commission 


8*iihert, The Mechanics of La.w Mating (1913) 14 <inote8 the following from Sir 
Prederlct Pollock: "Many an Act of Parliament, originally prepared with the great- 
est care and still, and Introduced under the most favourable circumstances, does 
not become law till it has been made a thing of shreds and patches hardly recog- 
nizable by its author, and to any one with an eye for the clothing of Ideas in comely 
words no less ludicrous an object than, the ragged pilgrims described by Bunyan: 
‘They go not uprightly, but all awry with their feet; one shoe goes inward, another 
outward, and their hosen out behind; there a rag and there a rent, to the dis- 
paragement of their Lord.’ " 
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or the frequency with which reports must be submitted to Congress. 
He needs to loiow what is compelled and what is forbidden. If he has 
to sort this out from all the rest, he will probably never read it at all. 
OPA made some useful experiments in separating what the citizen 
needs to have at hand and what he does not.*® The same thing should 
be tried with laws of Congress. 

At the same time, laws need to be consolidated. Related laws should 
be combined, duplications eliminated, and all put in better order.** 
The present mass of statutes is almost as forbidding as the mass of 
cases which, a century ago, awoke the drive for codification of the un- 
written law. Today it is the written law itself that needs to be codified. 

Conclusion 

Laws should be written with more emphasis on making readers 
understand what the law commands, and with less emphasis on con- 
trolling the judges by rigid grammatical constructions. Judges are 
more Mcely to be controlled by clear statements of purpose. 

Many ways of making laws more readable are already in use. They 
should be brought into the open, to be more widely adopted if valid 
and abandoned if unsound. The law needs a literature on how to write 
laws that is not contained in present treatises on statutory interpreta- 
tion. 

NOTE 

A draftsman should always consult the applicable general Interpretation act for 
doflnltions of words and phrases, and for legislatively proscribed rales of con- 
struction. The Kansas act, like several others, provides that: “In the construc- 
tion of the statutes of this state the following rules shall be observed, unless such 
construction would be inconsistent with the manifest Intent of the legislature or 
repugnant to the context of the statute: . . .” Concerning the effect of this 

provision, Huxman, J. in Dwyer v. Matson, 1G3 F.2d 290, 301 (1947), remarked; 
“This definition (in the general construction act) defines legal residence and makes 
residence the equivalent of domicile. In the end, this statute is not very helpful be- 
cause it expressly provides that the definitions contained therein shall not control 
if such definitions are inconsistent with the manifest intention of the Legislature 
or repugnant to the context of the statute. We are therefore forced to look to the 
legislation in question to determine the sense in which the word “residence” was 
used when the Legislature provided that a married person could convey real estate 
without the signature of the spouse when such spouse was not and had not during 
the marriage been a resident of Kansas.” 


«5 See Diekerson, FPK No. 1, an Experiment In Standardized and Prefabricated 
Law (194S) 13 U. of Cbl.L.E.ev. 90. 

«6 See Wright, Revision of Federal Criminal Laws (1945) 33 Geo.L.J. 194, 199-200. 



yjfc> Legislative Language Ch, 6 

DRAFTING RULES AND SUGGESTIONS 

Prepared by the Committee on Legislative Drafting of the National 

, Conference of Commissioners on Uniform State Laws in 
Accordance with Resolutions Adopted by the Conference at 
Saratoga, in 1917, and Amended by the Conference at Cleve- 

, land, in 1918, and Further Amended by the Conference at 
Washington, in 1932. 

1. Title.— The title of the uniform acts shall be: An act concerning 

(or relating to) . . . and to make uniform the law with refer- 

ence thereto. 

2. Numbering of Sections. — Sections shall be numbered by arabic 
■figures, consecutively or progressively throughout the act. Schedules 
shall be numbered as sections, 

3. Length of Sections. — (1) Long sections should be avoided, (2) 
Each proposition that is separable from other propositions should be 
placed in a separate section. 

4. Detaching of Gla^iises. — Where a section covers a number of con- 
tingencies, alternatives, requirements or conditions, or is too long to be 
written as a single paragraph, the section should be broken into sub- 
sections designated by figures. Sub-sections may be broken into para- 
graphs designated by letters. A section should not be furtlier sub- 
divided. (Amended, 1937). 

Illustration. — Section 1 of Uniform Negotiable Instruments Act: 

An instrument to be negotiable must conform to tlie following re- 
quirements: 

(1) It must be in writing and signed by the maker and drawer; 

(2) Must contain an unconditional promise or order to pay a sum 
certain in money; 

(3) Must be payable on demand, or at a fixed or determinable future 
time; 

(4) Must be payable to order or bearer; and 

(5) Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty, 

5. Definitions. — ^Definitions should be placed at the beginning of 
the act, not at the end. 

6. Language, — a. Present tense: The present tense should be used 
for descriptive matter, or matter stating a legal effect; the word 
“shall” should be reserved for requirements or prohibitions, b. Un- 
necessary words: The words “said,” “such,” “aforesaid,” “whatever,” 
etc., should as far as possible be avoided, c. Pramd^: The term 
“provided that” should be avoided. 

7. Senerabitity Clause, — ^In uniform acts in which a constitutional 
severability clause is deemed desirable the following form should or- 
dinarily be used. 

If any provision of this act or the application thereof to any person 
or circumstances is held invalid, such invalidity shall not affect other 
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provisions or applications of the act which can be given effect without 
the invalid provision or application, and to this end the provisions of 
this act are declared to be severable 

8. Use of tlie Form “md/or .^^ — ^The use of this form or expression 
in uniform acts is not desirable. 


ASHTON R. WILLARD, A LEGISLATIVE HANDBOOK 
(Published In 1800. Now out of print.) 

(Sec. 278.) — ^It is desirable to cut up the matter of enactment Into 
short sections for several reasons: 1. The person preparing the stat- 
ute will compel himself to detach and lay out clearly his ideas and 
finish up one thing at a time. 2. The sense of the statute will be 
more easily grasped if it is made easy to proceed step by step than if 
it is seemingly or actually made necessary to assimilate much matter 
at once. 3. Parts of the statute will be more easily referred to and 
designated in discussion. 4. The statute can be more easily amended 
in parts which may need amendment without disturbing other parts 
or reprinting long paragraphs. . 

(Sec, 285.) — There is a difficulty in the way of making sentences 
short in statutory expression which arises from the necessity of join- 
ing many predicates to one subject or many subjects to one predicate 
or many dependent clauses of co-ordinate value to one leading state- 
ment. _ In such cases European statute-writers have resorted to tire 
expedient of detaching these co-ordinate expressions by tlie manner 
of setting out the law on the written or printed page. The attempt is 
made by a system of paragraphing to more clearly indicate the equiv- 
alent value of what is co-ordinate, also to indicate wha t is dependent 
and upon what it depends, when the same end could not be reached 
by any system of mere punctuation, and when the matter could not 
be broken up into a number of separate sentences without much repe- 
tition. 

(Sec. 324.)— There is a fashion of introducing nouns, verbs, adjec- 
tives, and even conjunctions by pairs in statutory expression. The 
practice of using these combinations originally arose in part from a 
wish to be more elegant, and in part from imitation of the practice in 
drawing legal instruments where it was an object of the draftsman to 
multiply words. Where they now occur, they are used in general with- 
out deliberate choice. Their employment does not indicate that the 
person using them wishes to discriminate between the compound and 
the simple expression, but indicates that he is obeying precedent or 
instinctively adopting forms which have become traditional. One 
word may be made to do duty for two or three in the case of many 
of these expressions. 

(Sec. 352.)— The legislator is tempted to make an. extravagant use 
of broadsoimding words, multiplying the word “any” and adding 
“whatsoever” and “wheresoever” where a simpler expression would 
answer the purpose. The multiplication of these words serves in many 
cases only to give to thp ctntiit-a « 
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out increasing the breadth of its application. There need be no forced 
avoidance of the use of the word “any” where it is the natural ex- 
pression, or of the other words where their use is needed to show a 
sweeping intent in a statute liable to receive strict construction. But 
it is a good plan after a statute is put in its first form to look it over 
and prune out the extravagances when they are perceived to be clearly 
such. 


WILLIAM B. HENDERSON, REPORT OF REVTSOR OF 
STATUTES TO THE MINNESOTA LEGIS- 
LATURE, 1941, p. 60. 

Appendix B. Revision Manual. 

(5) Couplets and phrases which should be avoided: 


Avoid 

ordered, adjudged and decreed 
final and conclusive 
sole and exclusive 
fail, refuse and neglect 
constitute and appoint 
matter transmitted through the mail 
member of a partnership 
null and void, and of no effect 
bonds, notes, checks, drafts and other 
evidences of indebtedness 
trustees of trust estates created by will, 
or by contract, or by declaration of 
trust, or by implication of law 
attorney and counselor at law 
person of suitable age and discretion 
absolutely null and void 
is defined and shall be construed and 
means 

is hereby authorized and it shall be his 
duty 

is hereby authorized and empowered 
claims for certain losses 
is hereby vested with power and au- 
thority and it shall be its duty as it 
may deem necessary to carry out tlie 
provisions of this act to 
be and the same is hereby 
it shall he lawful 
antecedent and pre-existing 
it is the duty 
are hereby required 
the place of his abode 
examine witnesses and hear testimony 
shall also be considered 


Use 

(adjudged) 

(conclusive) 

(exclusive) 

(fail) 

(appoint) 

(mail) 

(partner) 

(void) 

(evidences of indebtedness) 
(trustees) 


(attorney) 

(adult) 

(void) 

(means) 

(shall) 

(may) 

(named claims) 
(shaU) 


(is) 

(may) 

(pre-existing) 

(shall) 

(shall) 

(his abode) 

(take testimony) 
(shall be) 
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REPORT OF COfiOmTEE ON LEGISLATIVE DRAFTING 

Ri'oceotlings of the Gonforeiice of Coiiiniissionors on Uniformity of Uegislation 
in Canada, 1919, pp. 0-11, 1*1-15 ; 1042, pp. 90-04, 00, 08, (Quoting Ooode, 
Legislative Expression. Pub. 18-18; now out of print.) 

Formation of a Legislative Sentence 

The arrangement of sentences in detached or tabular form and the 
use of mechanical devices for graphic presentation of enactments 
are common in English and Canadian Statutes. Clearness is mate- 
rially increased by these expedients. They enable the reader to read- 
ily distinguish between the main and the dependent clauses, and to 
see the relation of the subject to its various predicates. 

Coode in his analysis of a legislative expression considers it as 
consisting of four elements: First, the description of the legal sub- 
ject; second, the enmiciation of the legal action; third, the de- 
.scription of the case to which the legal action is confined; and, 
fourth, the conditions on performance of which the legal action oper- 
ates. (Coode, p. 6.) 

The analysis presented by this writer and the rules which he de- 
velops from that analysis are strikingly clear and logical. The fol- 
lowing brief extracts only can be presented here, but his entire book 
will well repay a careful study by every draftsman: — 

“The purpose of the law in all cases is to secure some benefit to 
some person or persons. . 

“It is only possible to confer a Right, or Privilege, or Power, on 
one set of persons, by imposing corresponding Liabilities or Obliga- 
tions on other persons, compelling these to afford the benefit con- 
ferred, or to abstain from invading it. . . . 

“Now no Right, Privilege, or Power can be conferred, and no Obliga- 
tion or Liability imposed, otherwise them on some person. 

“The person who may or may not or shall or shall not do some- 
thing or submit to something is the legal subject of the legal action. 

“The importance of a just discrimination ahd correct expression 
of the legal subject cannot easily be exaggerated. The description 
of the legal subject determines the extent of the law. On this por- 
tion of every legal sentence it depends whether a right or privilege 
shall be limited to too few persons or extended to too many; whether 
an obligation is imposed on more persons than is necessary or is not 
extended to sufficient persons in order to secure the correlative right; 
whether powers are reposed in right or wrong persons; whether sanc- 
tions are or are not made to fall on the proper subjects.” (Coode, pp. 
7, 9.) 

“The legal action is that part of every legislative sentence in which 
the Right, Privilege, or Power, or the Obligation or Liability, is de- 
fined, wherein it is said that a person may or may not or shoM or 
shall not do any act, or shall submit to some act. 

"As the legal subject defines the extent of the law, so the descrip- 
tion of the legal action expresses the nature of the law. It expresses 



940 


Legislative Language 


Ch. 6 


all that the law effects, as law. The selection of the legal subject is 
important; but it is on the description of the legal action that the 
whole function of legislation exercises and exhausts itself.” (Goode, 
pp. 9, 10). 

“The rules of most effect as to the expression of the legal subject 
are; — 

“First, to keep the legal subject distinct in form and in place from 
other parts of the legal sentence. 

“Secondly, not to permit it to be withdrawn from view, or dis- 
guised by the non-description of 'persons, or by the substitution of 
thvngs instead of persons, or by the use of impersonal forms of ex- 
pression.” (Goode, p. 14). 

“Not one case can be imagined in which it is necessary or con- 
venient to use any other than permissible or imperative language in 
the enacting verb; and these two rules, therefore, ought never to be 
allowed to be infringed; — 

“Ist. That the copula, which joins the legal subject and the legal 
action, is to be may, or 'may not, or shaU, or shall not, as, ‘any per- 
son may/ ‘no person may/ ‘every person shdU/ or ‘no person shan,.’ 

“2nd. That the whole of the enacting verb is always to be an ac- 
tive verb, excepting only where the legal subject is to submit or 
suffer, as where executory force, or punishment (sanctions) , are di- 
rected to be submitted to by the person described in the legal sub- 
ject. . . . 

“There could arise no difficulty if these rules were observed: — 

“Whenever an act is allowed as a right, or as a privilege, that is to 
all the members of the community, or to certain persons for their 
own benefit, the proper copula is ‘‘may/ 

“Whenever the act is authorized as a power, that is to certain per- 
sons to perform, not for their own benefit, but for the benefit of others 
. on whose behalf the power is given, the proper copula is shall." 
(Goode, pp. 16, 17), 

“As on the due expression of the legal subject the extent of the 
law depends, and as on that of the legal action the nature of the law 
depends; so on the expression of the case, and of the conditions, do the 
clearness, precision, and form of our statute law mainly depend. 

“The lule to be observed is of such simplicity as to make its ut- 
terance appear almost an absurdity; but, simple as it is, it is the 
most frequently neglected of any rule of composition. 

“It is, that wherever the laio is intended to operate only in certain 
circumstances, those circumstances should be invariably described 
BEFORE any other part of the enactment is expressed. 

“If this rule were observed, nine-tenths of the wretched provisos 
and after-limitations and qualifications with which the law is dis- 
figured and confused would be avoided, and no doubt could ever pos- 
sibly arise, except through the bad choice of terms, as to the occasions 
in which the law applied, and those in which it did not. . 

“It would add much to the facility of discovering the case immediate- 
ly in every legal sentence, if it invariably commenced with the words 
‘when’ or ‘where’ or ‘in case’,” (Goode, pp. 22, 24) . 
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“A law universal as to its subjects, and restricted or not restricted to 
certain occasions (cases), may still operate only upon the perform- 
ance by some person of certain conditions. It is not till something 
has been done that the right can be enjoyed, or that compliance with 
the obligation can be enforced, or that the liability can be applied. 

“These conditions are invariably conditions precedent. The action of 
the law never takes place till these are complied with. . 

“For the reason that the legal action is postponed, and cannot act 
upon the legal subject, until these conditions are all complied with, the 
expression of the conditions ought immediately to precede that of the 
legal subject.” (Coode, pp. 28, 29, 31). 

“Every form of every possible legislative enunciation resolves itself 
into two or more of these four elements, of which the legal subject and 
the legal action are essential, and must necessarily be present, while 
the case or the condition may or may not be present. 

“If the enactment is to operate on its subject universally, constantly, 
and unconditionally, the sole elements are the legal subject and the 
legal action. 

“If the enactment is only to operate on its subject in certain circum- 
stances, the case must express these circrunstances in the first words 
of the sentence, and not in a subsequent phrase inserted parenthetically 
in the description of the subject or the action, nor in a separate proviso. 

“If the enactment is only to operate on its subject after performance 
by somebody of certain precedent conditions, these condiUcms should 
be aU expressed immediately before the legal subject and in the order 
in which they miist be executed; that is, in their chronological order. 

“Next comes the legal subject, immediately followed by the appro- 
priate modal copula, introducing the legcd action." (Coode, pp. 33, 34) . 

“Parliamentary considerations favour the accumulation of materials 
into one clause. But as a question of composition and interpi'etation, 
there can be no doubt that the more strictly each clause is limited to 
one class of cases, one class of legal subjects, and one class of legal ac- 
tions, the better; and that it is a mischief to confer in one sentence two 
distinct species of rights, to impose two distinct kinds of obligations, 
to confer two distinct kinds of powers, and so on: where parliamentary 
convenience does not prevail, no good draftsman ever does so.’’ (Coode, 
p.42). 

“It will perhaps seem to be a great waste of care to make all these 
distinctions, as to the elements, the method of distribution, tind the ex- 
pression of a single legislative sentence. . 

“But it is of these simple elements that the whole law consists. If 
these be not well discriminated and weh marshalled in each sentence, 
there is no hope for their being well combined in the whole law.” 
(Coode, p. 68) . 

Use of Present Tense 

A rule of construction, common to aU our interpretation Acts, which 
is too frequently overlooked by draftsmen, is that dealing with the 
application of expressions in the present tense. This rule is that the 
law is considered as always speaking, and whenever any matter or 
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thing is expressed in the present tense, the same is to be applied to the 
circumstances as they arise. 

“If the law be regarded while it remains in force as cotistantly spealc- 
ing, we get a clear and simple rule of expression, which will, whenever 
a case occurs for its application, accurately correspond with the then 
state of facts. The law will express in the present tense facts and 
conditions required to be concurrent with the operation of the legal 
action; in the perfect past tense, facts and conditions required as pre- 
cedents to the legal action” (Coode, p. 63) . 

“This mode of expression, assuming the law to be always speaking — 
'reciting facts concurre^it with its opei'ation, as if they were present 
facts, and facts precedent to its operation as if they were past facts , — 
has two very considerable advantages: — 

“First, it avoids tlie neces.sity of very complicated grammatical con- 
struction in the statement of cases and conditions, often involving the 
use of futures, perfect futures, and past conditionals — 

“If a person shaU be convicted of, &c.; and if he shall have been 
before convicted of the same offence; and if he shall not have under- 
gone the punishment which he should have undergone for the offence 
of which he shall have been so before convicted. 

“Secondly, keeping the description of cases and conditions in the 
present and in the perfect tenses, it leaves the imperative and potential 
language of the legal action clearly distinguished, by the broadest and 
most intelligible forms of expression. Narration will appear in narra- 
tive language, instead of being allowed, as now, to usurp imperious 
language, and thus to confound the facts and the law.” (Coode, p. 66) . 

NOTE 

See Mason, "Legislative Bill Drafting”, 14 Cal.L.B.eT. 3Tf>-381 (1926). 


DALE E. SUTTON, USE OF “SHALL” IN STATUTES 

4 John MarshaU L.Q. 204 (1939). 

In 1835, Arthur Symonds observed, in his work on English statute 
law: 

“Most men, lawyers in particular, have become accustomed to the 
jingle of words, and though sensible people, tliey can scarcely believe, 
even on reflection, that the meaning is full and clear, if the usual 
formularies of expression are not employed. 

The word “shall” is an. accepted part of the statute-writer’s for- 
mulary. It appears in his product many times more often than in the 
speech or writing of everyday use. And that is an indication that the 
word is now a "legal” word, and need not be examined critically before 
use.* The objection to this uncritical acceptance of the word is not 

IThe Mechanics of Law-Making, Page 14. 

a In People v. Simmons, 130 Misc, 821, 226 N.Y.S. 397, 407, the court says 
"... the legal meaning of ‘shall* is not the lay me.anlng.” Why this should 
be so, If it Is, is not apparent to the writer. 
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mex’ely a matter of grammatical nicety, nor of constructing loadable 
law. The possibilities of misinterpretation, which are illustrated below, 
uxako this a serious problem. 

“Shall”, as used in statutes, is not only, in many cases, superfluous 
from the standpoint of good writing, but has too many meanings to 
make its unnecessary use safe. The courts, in following their well- 
defined policy of looking to the intent, rather than to the language, have 
variously held that “shall” is imperative, is directory, means “may”, 
expresses a mandate, either permissive or peremptory, applies to the 
past, to the future, and to the present.® 

In general, the various meanings of the word fall in two classes, 
ordinarily distinguishable by the context in which used: (1) in the 
sense of time or condition, and (2) in the sense of mandate. 


The Future “Shall” 

In 1937 the General Assembly of Illinois passed an act to provide 
for the creation of annuity benefit funds for municipal public utility 
employees, a typical paragraph of which is set out below with the 
word “shall” italicized, and beside it, the same paragraph with super- 
fluous “shalls” deleted: 


“Any future entrant who sliall 
resign or be discharged from the 
service after he shall have served 
ten (10) or more years and who 
at the time of such resignation or 
discharge shall be less than fifty- 
five (55) years of age shall have a 
right to receive annuity from and 
after the date when he sluill at- 
tain an age of fifty-five (55) or 
more years while out of the serv- 
ice and shall apply for such annu- 
ity; provided, tliat prior to his at- 
tainment of an age of fifty-five 
(55) years, such future entrant 
shall not have withdrawn nor ap- 
plied for refund of the sum accu- 
mulated to his credit from deduc- 
tions from this salary for age and 
service annuity purposes and wid- 
ow’s annuity purposes. Any such 
annuity shall he of such amount 
as can be provided from the en- 
tire sum accumulated to his cred- 
it for age and service annuity pur- 
poses on the date such employee 


“Any future entrant who re- 
signs or is discharged from the 
service after ho has served ten 
(10) or more years and who at 
the time of such resignation or 
discharge is less than fifty-five 
(55) years of age has a right to 
receive emnuity from and after 
the date when he attains an age 
of fifty-five (55) or more years 
while out of the service and ap- 
plies for such annuity; provided, 
that prior to his attainment of an 
age of fifty -five (55) years, such 
future entrant has not withdrawn 
nor applied for refund of the sum 
accumulated to his credit from 
deductions from his salary for age 
and service annuity purposes and 
widow’s annuity purposes. Any 
such annuity shall be of such 
amount as can be provided from 
the entire sum accumulated to his 
credit for age and service annuity 
purposes on the date such em- 
ployee attained fifty-five (55) 


s DT O.J. 6-16. 
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attained fifty-five (55) years of 
age. Any such annuity shall he 
computed as though such future 
entrant were exactly fifty-five 
(55) years of age at the time such 
annuity shaU he granted regard- 
less of his real age at the time ap- 
plication for such annuity shall he 
made, and no such future entrant 
shall have any right to any an- 
nuity for or on account of any 
time which may intei-vene be- 
tween the time when he shall at- 
tain an age of fifty-five (55) and 
the time when he shall make ap- 
plication for annuity,” ^ 


years of age. Any such annuity 
shall be computed as though such 
future entrant were exactly fifty- 
five (55) years of age at the time 
such annuity is granted regard- 
less of his real age at the time ap- 
plication for such annuity is 
made, and no such future entrant 
has any right to any annuity for 
or on accoimt of any time which 
may intervene between the time 
when he attains an age of fifty- 
five (55) years and the time when 
he makes application for annu- 
ity.” 


It will be noted that not aU of the “shalls” deleted are of simple fu- 
ture meaning, but 14 uses of the word have been reduced to two with- 
out changing the meaning of the section. The example quoted is, of 
course, complicated somewhat by the subject — the future entrant — 
which is all the more reason for the changes. And this is not an iso- 
lated case. It is an example which might be duplicated in the laws 
of almost every state and in federal statutes. . . . 

It is, of course, a well-defined and frequently expressed rule that 
laws are generally prospective in their operation, and the courts 
often say that they are "presumed” to be so.^* This being the case, 
however, it seems less than ever necessary to use the future “shall,” 
for despite its presence or absence, the act would carry the same pre- 
smnption. This is illustrated by the fact that in the case of rem^ial 
legislation, the rule frequently is not applied, and this is true whether 
or not “shall” is used. The decisions sometimes say that “shall” is 
used in remedial statutes to include both past and future.^* Here the 
courts attempt to interpret a word which they might simply dis- 
regard. It is obvious that the word “shaU,” in itself, cannot “include”’ 
the past. 

Many valuable hours and needless paragraphs have been wasted on 
this word by the couxTs. In Meadowcroft v. People, the court let 
its decision hinge, unnecessarily, on the word “shall.” A statute 
recited that if any taanlcer 

“shall receive . . . money . . . when at the time of receiving 

such deposit, said banker is insolvent, whereby the deposit so made 


* lll.Eev.Stats., State Bar Ass’n. Ed. (1937), chapter 111%, § 160(cl). 

[Eootnotes 5 to 11 are omitted, as are other footnotes to text not reprinted. Ed.] 

12 SO C.J. 1169, § 694. 

13 Hcmsley x, McKim, 119 Md. 431, 87 A. 506 ; Lindgren v. R. R. Co., 86 Minn. 
140, 90 N.W. 37S ; Ex parte Norton, 113 Tex.Cr.R. 306, 21 S.W.2d 663 ; Ohenoweth. 
V. Chambers, 33 Oal.App. 104, 109, 164 P. 428. 

13a 163 lU. 56, 43 N.E, 991. 
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sliaM be lost to the depositor, said banker ... so receiving said 
deposit shall be deemed guilty of embezzlement.” 

It seems plain that two things are necessary parts of the crime thus 
defined — receiving a deposit while insolvent, and loss of the de- 
posit — and that the element of time is not material. But the court 
says: 

“The word ‘shall’ is in the future tense, and is indicative of a future 
event. It is only when the deposit so made shall be lost to the de- 
positor, that the bankers shall be deemed guilty of embezzlement.” 

Compare this case with the one in a federal court in which the 
defendant was charged with violation of a statute which provided that 
“any owner . . . who shall j with intent to defraud the revenue, 

make, or attempt to make any entry of imported merchandise by means 
of any fraudulent or false invoices, affidavit, ... by means where- 
of the United States shall be deprived of the lawful duties . . . 

shall ... be imprisoned . . . .” 

The court points out that it is apparent that the United States can- 
not be deprived of duties by a mere attempt to make fraudulent entry, 
and there could be no conviction if it were necessary to prove in such 
a case that duties were lost. It then says, “Shall and will are fre- 
quently used indiscriminately, and it is apparent from the reading of 
the whole section that ‘shall’ was used here in the sense of ‘wiU’ or 
‘may’.”^''’ 

The decision appears to be sound, substantively, but again, a poorly 
written piece of legislation leads the court into a long discussion of the 
interpretation to be placed on one word, and that word an unnecessary 
one. The court is led, also, to malie an exaggerated statement. It is 
true that “shall” and “will” are frequently used interchangeably in 
common speech to denote the simple predictive future, but even 
statute-malcers do not use them “indiscriminately” to signify the con- 
tingent future, as was done here. 

Another undesirable result of the use of the simple future tense 
is the consequent use of the awkward future perfect tense. A case 
arose in Missouri out of a statute which provided that 
“if any action (relating to damages for torts) shall have been com- 
menced within one year after the cause of action shall accrue cind 
plaintiff suffer a nonsuit. ... he may commence a new action 
within one year after the nonsuit . . . ” 

The court held that the statute applied to actions pending at the 
time the act took effect, as well as to future actions, and the writer 
of the opinion gravely remarked; 

“We may presume all legislators grammarians, but that presump- 
tion would not drive us to the conclusion that they meant only future 
action when they wrote “shall have been commenced.” 

To illustrate the logic employed in reaching his decision, the learned 
justice continued: 

li V. S. V. Boyd, O.O.N.Y., 24 P. 692, 695. 
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"C, a plantation owner, is building barns and writes his overseer, 
‘Paint ail bams red that shall have been commenced.’ Would B, his 
overseer, tal^e that command to mean that only bams commenced 
after the order should be painted red?” 

The answer to that, if the writer may supply one for this rhetorical 
question is No — ^but B would doubtless think his employer had gone 
daft. When the language of the legislature so defies common usage 
a layman’s guess as to its meaning is as good as a judge’s, or a gram- 
marian’s. 

The Commanding “Shall” 

The difficulties arising from the use of the word “shall” to express 
a command faU into two classes, and the cases arising from them re- 
volve around an interpretation of the word either (I) as imperative or 
permissive; or (11) as mandatory or directory. The two are sometimes 
confused. Throughout the decisions, moreover, one gains the im- 
pression that the writers sense, and are not able to set forth, ex- 
plicitly, a connection between the future and the commanding “shalls.” 
It is difficult to trace, but there seems to be a sound basis for this feel- 
ing, and it may account for the extensive use of the future “shall” in 
statutes. 

Jeremy Bentham linked the two meanings, saying: 

“Thus, in the English language, the command expressed by the 
future which is expressed by the word ‘shall’, is more imperative, in- 
dicative of a stronger exertion of will, than the command expressed by 
the word to which alone the denomination of imperative mood has 
been commonly affixed by grammarians ... By the future above 
mentioned^ not only the existence of the uM is denoted^ but the futurity 
of the event which is the object of it, is 'predicted as certain . . . . ” 

I 

'The use of the word as a command is now firmly fixed, both in com- 
mon speech, in the second and third persons, and in legal phraseology.^'* 
Frequently, however, the courts find that circumstances, or the con- 
text of an act, overcome the usual meaning, and the mandate con- 
ferred is held to be merely permissive, rather than imperative. The 
effect is to make the word “shall” have no stronger meaning than 
“may,” and the courts so interpret it. It has been said that “the cases 
reading ‘shall’ as ‘may’ in fact are without value to a billdrafter, since 
they represent merely a misuse of ‘shall’ which is corrected by judicial 
construction.” 

A reading of the cases indicates that this statement is perhaps too 
inclusive. It is not at all certain that the fault lies always with the 
legislature, or that the courts always are right in “correcting” statutes. 

15 Clark V. R. K. Co., 219 Mo. 624, 118 S.W. 40. 

16 Works of Jeremy Bentliam, volume VI, page 2S0. 

11 57 G.J. 645 : Webster’s New International Dictionary, (2d Ed.) 

18 Notes on. Bill Drafting in Illinois, page 57. 

Read & MacDonadd IT.O.B.De(J. 
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In any event, it seems that a better procedure would be to declare, in 
cases in which the statute is obviously not intended to be imperative, 
simply that the mandate conferred is discretionary, and not to ob- 
scure the issue by deciding that the legislature meant to say “may” 
when it said “shall,” 

The circumstances upon which the interpretation of “shall” as 
“may” is based have been stated thus: 

“It (shall) may be construed to mean ‘may’ when no right or bene- 
fit depends on its imperative use; when no advantage is lost, when no 
right is destroyed, when no benefit is sacrificed, either tp the public or 
to £iny individual by giving it that construction, or when it is absolutely 
necessary to prevent in’eparable mischief, or to construe a direction 
so that it sh^l not interfere with vested rights, or conflict with the 
proper exercise of power, by either of the fundamental branches of 
government, and it also means ‘may’ when used by a legislature in a 
grant of authority to a court.” 

A strong factor in overcoming the primary meaning of “shall” 
appears in cases in which the validity of a statute is at stake. 

A Nebraska statute provided that in case of disputed surveys of 
boundaries, the owners of land "shaE refer same to the state surveyor 
and draughtsman for settlement.” The state surveyor was given the 
power to summon and compel attendance of witnesses, and to appoint 
an arbitrator, whose decision was to be prima facie evidence of the 
correctness thereof. The court held that the statute, which was al- 
leged to be invalid as taking away the constitutional right of appeal 
to the courts, was valid, by construing the word “shall” to mean 
“may.” The court said: 

“Where to construe the statute as mandatory would make it un- 
constitutional, such construction will be rejected if any other is pos- 
sible.” . . . 

The courts go even further than this. They sometimes disregard 
the primary meaning of “shall” when to do otherwise would lead to 
what they consider an absurd or unjust result. . . . 

It leads to such statements as this by a Missouri court: 

“The words, ‘may,’ ‘must’ and ‘shall’ are constantly used inter- 
changeably in statutes and without regard to their literal meaning.” 

Substantially the same idea is more and more frequently expressed 
in the decisions,®® It is an idea which not only does legislatures an 


10 35 Cyc. 1451. 

so Eeed y. Wellman, 110 Neb. 166, 193 N.W. 261. Also cf. People y. San Ber- 
nardino H. S, Dist, 62 Cal.App. 67, 216 P. 959; Des Moines y. Manbattan Oil Co., 
t93 Iowa 1096, 188 N.W. 921. 

Kansas City v. J. I. Case Threshing Mach. Co., 337 Mo. 913, 87 S.W.2d 195, 205. 
so Of. Wheeler v. Chicago, 24 lU. 105; Clancy v. McElroy, 30 Wash. 567, 70 
P. 1095; Hess v. Turney, 109 Tex. 208, 203 S.W. 693; In re Trusteeship of , First 
Minneapolis Trust Co., 202 Minn. 187, 277 N.W. 899, 7 Fletcher, Oyc. Corp. 779 and 
780 ; Rockwell v. Junction City, 92 Kan. 513, 141 P. 299. 



948 


Legislative Language 


Ch. G 


injustice, but seems to cover up with a generality a disinclination to 
study the matter deeply.®'* 

n 

The second commanding “shall” presents a problem which has not 
always been recognized. 

When “shall” is construed to be directory, the idea of permission 
is not involved. The legislature directs the course of action to be 
talien, and the person or body undertaking to proceed under the 
statute is vested with no discretion to vary or omit parts or all of the 
designated procedure. The question is simply one of whether or not 
such variance or omission, if it occurs, will invalidate what has been 
done. If the court considei's it necessary to follow exactly the out- 
lined procedure, the statute is mandatory. If not, it is directory. 

This situation arises frequently in cases involving election laws.®® 

There appears to be substantial unanimity as to the test to be em- 
ployed in holding an enactment directory or mandatory. Lord Mans- 
field made it depend on whether that which was to be done was or 
was not of the essence of the thing required.®^ The Connecticut 
Supreme Court, adopting this rule, said: 

“The test most satisfactory and conclusive is whether the pre- 
scribed mode of action is of the essence of the thing to be accomplished, 
or in other words, whether it relates to matter material or immate- 
rial — ^to matter of convenience or substance.” 

But of what substance is the essence composed? The court, in this 
case, described the test as 

“whether or not it is on the one hand, affiimative and such as would 
naturally be chosen to prescribe directions for an orderly and proper 
dispatch of business, or . . . negative or prohibitive or expressive 

of a condition precedent, or appropriate to the creation of a limitation 
of power.” 

The phrase “directions for the orderly dispatch of business” is 
many times repeated, in varying forms, in the decisions. It is said 
that “provisions regulating the duties of public officers and speci- 
fying the time for their performance are in that regard generally 
directory, though the statute uses the word “shall.” 

In adopting this principle, the California Supreme Court has tahen 
the abrupt stand that “It is a general rule of construction that the 


Black, On Inteipretatlon of Laws, 2nd Ed. page 527, comments: “It has some- 
times been loosely said that ‘may’ and ‘shall’, as used in statutes, are interchange- 
able terms. But this Is not correct To convert such terms, the one Into the 
other, at the mere will of tlie court would be little short of substantive legisla- 
tion”. 

88 Black, Handbook on Construction and Interpretation of the Laws, 2nd Ed' 
page 353. 

31 Hex T. Locksdale, 1 Burr. 447. 

38 Appeal of Spencer, 7S Conn. 327, 61 A. 1010. 

33 25 A. & B. Encyclopedia of Law, page 634. 
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word “shall” when found in a statute is not to be construed as manda- 
tory, unless the intent of the legislature that it sheill be so construed 
is unequivocally evidenced." The case involved a street widening 
assessment, the completion of which by the street superintendent took 
longer than the statutory 60 days after he received the diagrams. 
This is a simple case of a direction for the orderly conduct of business. 
No such broad language was necessary to the decision, and it does not 
appear that the court has since put the implications of its words into 
effect. . 

The weight of authority seems to be, however, that “shall” is used 
in a mandatory and not a directory sense, even when apphed to public 
officials, unless the context of the statute or purpose of the require- 
ment justifies a different meaning.®® In any event, when some public 
or private right requires that the word be given a mandatory con- 
struction, that is usually done. For that matter, the word “may” is 
likewise held to impose an enforceable duty when the public or in- 
dividuals have a claim cEe jwre that the power conferred should be ex- 
ercised.®® So it seems the literal meaning of the word does not control 
in such situations. 

A rule of interpretation sometimes expressed is that, as against 
the government, a statutory “shall” is to be construed as “may,” un- 
less a contrary intent is manifest.**® In Richborg Motor Co. v. U. S., 
281 U.S. 528, 534, 50 S.Ct, 385, 74 L.Ed. 1016, it is expressed thus: 

“Undoubtedly 'shall’ is sometimes the equivalent of ‘may’ when used 
in a statute prospectively affecting the government. The usual provi- 
sions of criminal statutes that the offender ‘shall’ be punished as the 
statute prescribes is not necessarily to be taken, as against the govern- 
ment, to direct prosecution under that rather than some other ap- 
plicable statute.” 

But if we substitute “may” for “shall” in this example, we find the 
government with discretion to prosecute or not to prosecute, which 
does not appear to be intended. It seems that this is a variation of 
the directory “shall,” rather than the permissive. 

The courts frequently fail to distinguish between these two prob- 
lems, and while the decisions, in some cases, are probably the same 
as though the distinction were made, the need for careful draftsman- 
ship and careful interpretation is thus accentuated.*^ . . . 


Cake V. Los Angeles, 104 Cal. 705, 130 P. 723, 725. 

38 57 O.J. 550, note 34(a); Foley v. City of Orange, 91 N.J.L. 554, 103 A. 743; 
Clark V. Patterson, 214 III. 533, 73 N.E. 806; City of Newton v. Board of Sup’rs. 
1,15 Iowa 27, 30, 112 N.W. 167; Trobough v. State, 120 Neb. 463, 2.13 N.W. 452; 
Ladies of the Maccabees y. Hand, 235 Micb. 450, 209 N.W. 681; Moyer v. KeUey, 
Tex.Clv.App., 93 S.W.2d 602. 

88 36 Cyc. 1160; Jefferson County Farm Bureau y. Sberman, 208 Iowa 614, 226 
N.W. 182; People ex i-el. y. Mattluessen, 269 111. 490, 109 N.E. 1066. In Clark 
V. Crane, 5 Mich. 160, the rule was laid down that “what the law requires to 
be done for the protection of the taxpayer Is mandatory, and cannot be regarded 
as directory merely”. 

40 25 A. & E. Encyc. page 634. 

4.1 In Canal Oommissioner.s v. Sanitaiy JBst., 184 111. 507, 66 N.E. 053, the court 
says, “where the word ‘shall’ is used, where no right or benefit depends on its 
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There is no broad and easy way out. More sparing use of “shall” 
and more careful draftsmanship are the first requisites. 

Statutory definition has been used, as in the Canadian Interpre- 
tation Act, to declare “shall” imperative and “may” permissive.'*® 

But this does not preclude a directory construction for “shall." 
Any attempt to do so would merely have the legislator tugging at his 
own statutory bootstraps. 

There seems no question as to the first step to be taken — ^the use 
of the present tense in all statutes for descriptive matter or matter 
stating a legal effect, as suggested by the commissioners on uniform 
state laws.*^ Automatically, most of the unnecessary “shalls” would 
be eliminated. The law would speak with greater emphasis; it would 
be easier to read, and consequently, harder to misinterpret. The 
future would not be confused with the imperative."*® The remaining 
“shalls” would have greater authority. 

An excellent piece of draftsmanship which might serve as a model 
in this respect, are the new Rules of Civil Procedure for the district 
courts of the United States, wliich are written entirely in the present 
tense, and are notable for their clarity and force."*® 

In granting a right, the present form of “to be” speaks more 
authoritatively than does the future. For example, a statute might 
say; 

“The holders of the outstanding shares of a class are entitled to 
vote as a class,” rather than “The holders . . . shall be entitled 

etc. . . 

At times, vrith the negative, “may" better expresses prohibition than 
does “shall”. The statutory section now reading “No dividend shall 
be declared or paid at a time when the corporation is insolvent” 
might be written: “A dividend may not be declared or paid, etc. 

. ” The latter form not only removes the “shall”, but also does 
away with the weak negative form of expression which starts with 
“no”. 


imperative use, that word may he held directory merely, and hy legislative inten- 
tion to be used synonymously with the word 'may' And a Minnesota court, even 
more confusingly, says, “Ordinarily the word ‘may’ is directory and ‘shall’ is 
mandatory in meaning, hut not always so”. (In re Trusteeship of first Minne- 
apolis Trust Co., 202 Minn. 187,, 277 N.W. 809). Also cf. Rockwell v. Junction City, 
92 Kan. 513, 517, 141 V. 299; State v. Budd, C5 Ohio St 1, 6, 60 N.E. 988: Des 
Moines v. OU Oo., 193 Iowa 1096, 188 N.W. 921. 

4* Hev.Stats. of Canada, chapter 1, 1 37(24). 

43 24 Oan.Sup.Ot 474. 

44 See note 9, supra. 

45 See Ilbert, I.egislative Methods and Forms, Page 248. 

46 Adopted by the United States Supreme Court in Dee. 1937, and effective Sept 
1. 1938. 

4Tili,BeT.statS.(l&3T) chapter 32, section 157,54. 

48 Ill.Eev.StatB.(1937), chapter 32. section 157.41(a), 
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Likewise the expression "it shall be lawful", which is merely a per- 
missive mandate, may be revised to say simply that the persons in- 
tended to be affected thereby “may" do the thing pennitted. 

There are ways in which the mandatory “shall" can be reinforced. 
The use of “negative words plainly importing that the act should be 
done in a particular manner and time, and not otherwise^’ is noted by 
Cooley as frequently conclusive.'*® And Willard suggests that the 
words “ ‘and not afterwards’ may be added to the specification" of 
the time in which an act is to be performed.®® Certainly a plain state- 
ment that failure to comply exactly with certain requirements will 
render the attempted procedure void or voidable would override any 
disposition to interpret rules as directory. When it is not intended 
that a variation should render the act performed invalid, it may be 
stated what the effect will be, or what penalty is to be inflicted for the 
erroneous action. 

These suggestions are by no means exhaustive of the subject. Oth- 
er means of correcting the present situation would occur to one in 
drafting a particular piece of legislation. 


E. K BROSSARD,* PUNCTUATION OF STATUTES 

Report of the Committee on Legislative Drafting, National Conference of 
Commissioners on Uniform State Laws, 1038. 3-4, 8-0, 10-20. 

... At every conference considerable time is spent in discussing 
the punctuation of proposed uniform acts. Hence some study of that 
topic may be worth whUe. 

“Punctuation is no part of the statute" said Justice Harlan speaking 
for the court in Hammock v. Loan & Trust Co., 105 U.S. 77 (1881) . 
“Punctuation marks are no part of an act” of Congress said Justice 
Sutherland speaking for the court in United States v. Shreveport Grain 
& Elevator Co., 287 U.S. 77, 82, 53 S.Ct. 42, 77 L.Ed. 175 (1931) . “For 
the purpose of arriving at the true meaning of a statute, courts read 
with such stops as are manifestly required” said Chief Justice Fuller 
in United States v. Lacher, 134 U.S. 624, 10 S.Ct. 625, 33 L.Ed. 1080, 
In Cushing v. Worrick, 75 Mass. 382 (1857) the court said: “It is un- 
necessary to resort to the draft of the biU as passed to be engrossed, in 
order to explain the statute as actually engrossed; for the general 
rule is that punctuation is no part of a statute” (p. 385) . The law of 
England is the same as ours; “211. Punctuation and brackets do not 
form parts of a statute, and if found on the Parliament Roll, or a stat- 
ute as printed by the King’s Printer, can only at the most be regarded 
as contemporanea expositio,’’ 27 Laws of England (Earl of Halsbury) 
122. The last quotation is the entire text on punctuation in that monu- 


49 Constitutional Limitations (7tli Bfl.) page 114. 

60 Legislative Handbook, section 312. 

* Rovlsor of Statutes, State of Wisconsin. This report Is reprinted in 24 Ore, 
L.Rev. 157 (1045), 
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mental work of 31 volumes covering all the laws of England. Said 
Lord Esher in Devonshire v. O’Connor (1890) : “To my mind, how- 
ever, it is perfectly clear that in an Act of Parliament there are no 
such things as brackets any more than there are such things as stops.” 
24 Q.B.D. 468, 478. 

The pronouncements above quoted are definite and should be ac- 
cepted as final. Texas has clinched the point by enacting a statute 
which declares that “in no ease shall the punctuation of a law control 
or affect the intention of the legislature in the enactment thereof.” 
Article 3269, R.S. 1895; Art. 5503, Vernon’s Texas Statutes 1914; Art. 
11, Vernon’s Texas Statutes 1936. All states should enact a like stat- 
ute. Wisconsin has kindred provisions. Section 35.19, Statutes, pro- 
vides that “subchapter, section, sub-section and paragraph titles, and 
history notes constitute no part” of the law. That section should be 
amended by adding a provision like that of Texas upon the subject of 
punctuation. The alternative is to adopt some text-book on the sub- 
ject as the official standard and decisive of all questions of punctua- 
tion. Some states have resorted to that expedient for settling disputed 
spellings and maybe capitalizing and compounding. That no state has 
adopted that alternative as to punctuation is a strong reason for sus- 
pecting that the idea is unsound. 

Possibly this report should end here. The foregoing authorities as- 
sert a sound and sufficient rule for the guidance of courts in disposing 
of punctuation problems. Yet in spite of what was said and often re- 
peated by the Supreme Court of the United States about punctuation 
of statutes the subject will not down. Attorneys continue to wrangle 
and worry over punctuation; and courts occasionally defend or fortify 
their decisions with commas — absent or present or misplaced. “There 
be men who can a hair divide ’twixt east and northeast side.” 

Although punctuation is no part of a statute still punctuation serves 
a very useful purpose; and no draftsman of statutes can afford to dis- 
regard the subject. In fact he should give very careful attention to 
the punctuation of his drafts. , . . 

Nearly all of the discussions recorded in the law books upon the 
subject of punctuation involve the internal pointing of a sentence and 
90 per cent involve the comma. “The questions in court relating to 
punctuation as affecting construction have generally arisen on the 
presence, omission or misplacing of commas.” Lewis’ Sutherland on 
Statutory Construction (1904) Section 361, page 688. 

Now if the points in a sentence are to decide its meaning there must 
be a code or standard to determine the meaning of the points in ques- 
tion. But there is no single standard. Double or multiple standards 
fail to answer the need. The many codes or systems of punctuation 
are not intended to serve that purpose. The textbooks on punctuation 
are intended as guides for composers and secretaries and compositors, 
for proof readers and printers. And all of those codes have for their 
purpose the making of printed matter easy to read. They proceed on 
the theory that a sentence is correctly punctuated when the marks en- 
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able the reader to extract the contained idea with the least mental ex- 
ertion. The object sought to be obtained is much like that of the 
teacher of penmanship. The meaning of a sentence is the same wheth- 
er it is scribbled or is written Spencerian style. The difference be- 
tween the two is a difference in the labor required to read them. None 
of the codes of punctuation deals with putting meaning into the lan- 
guage used. It is assumed that the words used carry the author’s 
meaning and that the reader can get along if all internal points were 
omitted, but that his progress would be much retarded. The punctua- 
tion aims at lifting the meaning of the words into plain view so that 
the reader may catch the sense at first glance and with the minimum 
of effort. 

Quoting again from the Style Manual of the United States Printing 
Office: “The punctuation required even in well-phrased text should 
aid clearness. If the use of a punctuation mark is in doubt, the ques- 
tion to be asked is ‘Why?’ rather than ‘Why not?’ If doubt persists, 
the mark should be omitted to aid the smooth flow of words. Marks 
interrupt. They are needed only to make the thought clearer or to 
facilitate oral expression. Beyond that they are detrimental to speed, 
ease and exactness of understanding. Rules for punctuation may be 
arbitrary in origin and may be observed from habit or inertia.’’ (Page 
101 .) 

Not one of these punctuation codes deals with the subject from the 
standpoint of interpretation of statutes. . 

Both reason and experience are against reliance upon punctuation. 
The interior points of a sentence and their absence should not control 
the meaning or make it different from what it would be if there were 
no such marks. We go to the dictionaries for the meaning of words, be 
they spoken or written. Where should a law student look for a stand- 
ard work on punctuation, if there is such a standard applicable to the 
•construction of statutes? In the law libraries. WeU, there is no work 
(standard or otherwise) on that subject in the Wisconsin State Law 
Library. If there were agreement as to the meaning or significance of 
a comma we might safely use it to help convey our ideas. In the ab- 
sence of such common understanding we are, if we rely on the presence 
or absence of commas, in the predicament of Boy Scouts trying to 
wigwag without having a common system of signals. 

Punctuating is interpreting. For he who points a statute thereby 
■ puts his construction upon it. Now the interpretation of statutes is the 
prerogative of the judicial branch of our government. The Supreme 
•Court is the final word. Any other theory throws our political struc- 
ture out of plumb. Beyond the word definitions inserted in the stat- 
ute the legislature does not control the meaning of the language which 
it employs. The same holds true of punctuation. Pursuing the advice 
of Dick to Jack Cade at Blackheath: The first thing we do let’s kill aU 
the commas (Henry VI — Part 2 — ^Act 4). 

NOTE 

S 08 Lavery, “p-unctuation in the Law”, 9 A.B.A..'Iom'. 225 (1923). 
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SANTOS V. DONDERO 

District Court of Appeal of California, 1930. 11 Cal.App,2cl 720, 64 P.2d 704. 

Lemmon, Justice pro tem., delivered the opinion of the court. 

Appellant entered a plea of guilty in the justice’s court of township 
3, Lake county, to a charge of using artificial light in night hunting 
of game mammals in violation of section 1151 of the Fish and Game 
Code (St.l933, p. 494). By the judgment and sentence pronounced 
upon the plea, the justice’s court ordered that certain personal prop- 
erty, including a Ford coupe automobile, be forfeited to the fish and 
game commission, and the defendant herein, a game warden, in pur- 
suance thereof, took the automobile into his possession. An action in 
claim and delivery against the game warden, defendant herein, was 
thereupon instituted in the superior court of Lake county by appellant, 
to recover the possession of the automobile, or its value. From a 
judgment adverse to him, appellant prosecutes this appeal. 

It appears that the appellant, in the commission of the offense 
charg^ against him, used a spotlight which was attached to the auto- 
mobile in question. Section 1414 of the Fish and Game Code (St.l933, 
p. 509) provides in part; “The judge or justice before whom any per- 
son is tried for a violation of any provision of this code may, in his dis- 
cretion, upon the. conviction of the accused, order the forfeiture of any 
device or apparatus designed to be, and capable of being used, to take 
birds, mammals or fish, and which was used in committing the offense 
charged.” . . . 

It is to be noted that in the description of the property which may 
be forfeited, set forth in section 1414 of the Fish and Game Code, the 
clauses are conjunctive. The device or apparatus must not only have 
been used in the commission of the offense charged, but it must also 
be capable of being used, “and” designed to be used, to take birds, 
mammals and fish. Obviously, an automobile is not “designed” for 
such purpose. While it is true that, wherever necessary to arrive at 
the evident intent of the statute, courts will substitute “or” for “and,” 
and vice versa, this exceptional rule of construction can only be re- 
sorted to where the act itself furnishes cogent proof of the legislative 
error. State v. Tiffany, 44 Wash. 602, 87 P. 932. The Legislature ap- 
parently intended to draw a distinction between property not designed 
or intended primarily to be used in hunting and fishing, but which 
might be incidentally used in such pursuits, and property manufac- 
tured for these definite purposes. There is nothing in the context or 
the words used which justify the giving to the word “and,” as there 
used, a disjunctive construction. . . , 

The judgment is reversed. 


NOTE 


In recent years the symbol “and/or" has crept into drafting usage to an extent 
•wbich renders obsolete an Illinois judge’s reference to It as a “confusing fad”. The 
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filtUude of laymen and courts toward this meaningless “conjunctive/disjunctive” 
is exempllflod by the following: 

HdUojHal in the New York Sun, FcT). 5, 1935. “The use of the expression ‘and/or’ 
is an Indication of sloppy thinking and/ov a deliberate intention to befuddle and/or 
confuse, . . . How came the exprassion ‘and/or’ to drag its bifurcated and 
ungainly form into our language? Our secret conviction is that it is the creation 
of lawyers and/or bankers. Eawyers notoriously write s graceless gibberish, 
lawyers notoriously love a cumbrous phrase. The notion of inserting a new sort 
of ‘and’, ^vhieh was not merely an ‘aaid’ but was divisible by ‘or’, is just the sort of 
thing that would occur to a lawyer.” 

Employer’s Mut. Liability Ins. Co. v. Tullefson, 219 lYis. 434, 203 N.W. 378 (1935); 

“We are confronted with the task of first construing ‘and/or,’ that befuddling, 
nameless thing, that Jaiiu.s-fac-cd verbal monstrosity, neither word nor phrase, the 
child of a brain of some one too lazy or too dull to express his precise meaning, 
or too dull to know wiiat he did mean, now commonly used by lawyers in drafting 
legal documents, through carelessness or ignorance or as a ennnlug device to conceal 
rather than express meaning wltli view to furthering tlie interest of their clients. 
We have even obsevved the ‘thing* in statutes, in the opinions of courts, and in 
statements in briefs of counsel, some learned and some not.” 

See “An And/Or Symposium,” 18 A.B.A.Jour. 574 (1032) ; Parsons, “Ajid/Or”, 
10 Oal.S.B.J. 77 (1935) ; Morton, “For And/Or on Behalf of ; or Against And/Or", 
10 Oal.S.B.J. SO (1933 ) ; Note in 45 Tale L.J. 918 (1036 ) ; Paramount Productions 
Inc. V. Smith, 91 P.2d 863, SQ4 (1937). 

Do not u.se “and/or”. Say what you mean, e.g. “Either A or B or both of them”. 

The dangers inherent in conjunctives and disjunctives may often be avoided by 
Intelligent use of tabular construction. 


HORACE E. READ, REGULATIONS REVISION 
COMMITTEE MANUAL 

Canadian Naval Service: 1943. 11-18, 24, 

(Articles in the regulations correspond to sections of a statute or 
clauses of a bill. While a measure is in the fonn of a bill, that is at 
all stages until its enactment into a statute, it is customary to refer 
to the parts designated as sections as “clauses". Ed.) 

IV. Arrangement. 

6, The Sentenoe. 

*♦••••• w • w 

(e) Examples of Legal Subjects and Actions. 

(Article 351, K.R, & A.I., in part.) 

Subject Action 

Medical Officers of the rank of will be allowed to undergo courses 
Surgeon Captain and below of post graduate instruction. 

The duration of the course will be determined by the Medical 

Director-General, according to 
requirements. 
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This Article illustrates both good and bad practice. In the first 
sentence, since a privilege is conferred and not a duty imposed, the 
action should read “may be allowed to undergo” or, preferably, simply 
“may take”. The subject of the last sentence is a thing, which should 
not have been made the subject, although there happens to be no re- 
sulting uncertainty or ambiguity in this instance. The last sentence 
should read: 


Subject Action 

The Medical Director-General shall determine the duration of 

the course according to require- 
ments. 

(f) Use of Active Voice in Stating Legal Action. 

(See Canadian Uniformity of Legislation Commissioners’ 

Report, 1942, pp. 92 and 99.) 

You will have observed that both legal actions in Art. 351, K.R. & 
A.I. are expressed in the passive voice. There are many instances 
of that manner of drafting in K.R. & A.I., and it is almost unavoid- 
able when a thing is made the subject. The result is often uncer- 
tainty and obscurity. 

(i) Revisers should when drafting adhere to the Uniform Com- 
missioners’ Rule 6; 

“The active voice should be used and the passive voice 
avoided.” 

(ii) When there is any doubt concerning the identity of the 
person who is given the right, power, or privilege or is sub- 
jected to the duty or liability, change the subject from thing 
to person, and usually the voice from passive to active. 

(iii) Reserve the passive voice for use ordinarily when the per- 
son who is the legal subject is merely passively to submit 
or suffer, as where he is directed to suffer or submit to ex- 
ecutory force, or punishment. 

(g) The Case. If a draftsman desires to limit the extent or applica- 
tion of a legal rule he should do so by stating the case in which it 
operates. This method effectively decreases the need for provisos, 
or exceptions. In fact, if the case is well stated there is never any 
occasion to use a proviso and the necessity for using an exception, 
is rare. 

Since the case sets out the state of facts where the rule is to op- 
erate, it should, normally, be stated at the beginning of the legislative 
sentence. It is fair notice to the reader that the law is limited in 
application if the case starts with the words “Where" or “When”, 
and he is thus early informed whether the rule concerns a state of’ 
facts about which he desires to know the law. But where a single' 
rule applies to numerous cases it may be more convenient to arrange 
them as a list following the rule. 
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When stating the case adhere to the following instructions: 

(i) A single case precedes the itile. 

(ii) Multiple cases may precede or follow the rule in the re- 
viser’s discretion. 

(iii) Use the word “Where” or “When” in preference to “In 
case”, “In event that” or “Whenever” to introduce the 
statement of the case. Use “Where" if frequent occurrence 
of the event is contemplated. “When” may be used if a 
single or rare occurrence is contemplated. 

(iv) Cases may be stated in the alternative, 

(v) Express the case in the indicative mood. 

(vi) Always use the present or past tense of the verb to state 
the case, never the future. In addition to the logical ab- 
surdity of stating the case in the future, the future tense 
form is easily confused with the imperative. For example, 
say "Where the Captain satisfies himself that there is good 
reason (he may)”; or “When the Captain has satisfl.ed 
himself”; using the present or past tense according to the 
time order of the case relative to the legal action. Never 
say “Where the Captain shall have satisfied himself”. 

(vii) The case must always be so expressed as to be clearly dis- 
tinguished from the other parts of the sentence, but it need 
not, and should not, be comprised in a consecutive sentence 
when rules of composition require a different arrange- 
ment. 

(h) The Condition. 

(See Canadian Uniformity of Legislation Commissioners’ 
Report, p. 93) 

It may be that both laws which are unrestricted in operation and 
those confined to certain cases are called into action only upon the 
fulfillment of stipulated conditions. 

(i) The logical position for a condition is directly after the 
statement of the case; and since the legal action is sus- 
pended until the condition is fulfilled, it should evidently 
be placed before the action, resulting in the operation of 
the law being brought into strong contrast with the condi- 
tion on which it operates. Where there are several con- 
ditions it is good draftsmanship to enumerate them in the 
chronological order in which they are to be performed or 
to occur. 

(ii) When the legal action is stated affirmatively, a condition 
is aptly introduced with “If" or “Until”; when the action 
is stated negatively with “Unless”. For example “If ac- 
commodation is available a Commanding Officer may per- 
mit”, as compared with “Unless accommodation is available 
a Commanding Officer shall not permit”. 
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(in) Do not use the future tense of a verb when stating a con- 
dition. Never say, for example "If there shall be accom- 
modation available”. 

(iv) Never phrase a condition in the form of a proviso. Provisos 
should never be used. If the legislative sentence is prop- 
erly drafted there is never an occasion to use a proviso. 
The proviso is a badge of the lazy or incompetent drafts- 
man. 

(i) The Exception. An exception exempts some matter, which would 
othe^ise be within its scope and meaning, unconditionally from the 
application of the law. There are few occasions when expression of 
an exception as applying to the entire legislative sentence is justifiable. 
In fact most authoritative winters do not include the exception as a 
distinct part of the legislative sentence. Expert draftsmen are agreed 
that no single element contributes more to confusing legislation than 
the inept use of exceptions (and, still worse, of provisos) where the 
matter should be covered by a direct statement. They concur in 
applying the following rules; 

A. If certain persons are to be excluded from the operation of 
the law this should appear in the language of the legal sub- 
ject._ 

B. Limitations on time, place, manner, or circumstance of the 
operation of the law should be stated in the legal action. 

C. If particular conditions are to be dispensed with, that should 
be done by qualifying the statement of the condition. 

D. AH other limitations on the application of the law should be 
put in the case. 

Additional Rides: 

.(i) Reserve the use of exceptions as far as possible to incor- 
porate by reference exemptions from the operation of the 
instant provision that are contained in another provision' 
for example “(1) Except as provided in (2) and (3) of this 
article”. 

,(ii) Introduce m exception with the word "Except,” but take 
care to avoid using the device to create an ambiguity, Only 
such substantives should follow the word “Excent” as are 
intended to be governed by it. ^ 

,(iii) When they are few, state exceptions at the beginning of 
the article or legislative sentence. 

(iv) If for some good reason it becomes necessary to use nu- 
merous exceptions, place them in list form at the end of 
the article or sentence or even in a separate article or 
clause. 


References. 

(a) Whm Not Used. Do not in one article apply or Incor- 
porate the terms of another by reference if the matter ex- 
pressed m the article referred to can as easily be expressed 
as the reference, and in as few words. 
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,(b) Be Specific. Make every reference specific; none general. 

(i) For example, never say “As provided in this Chap- 
ter”. 

(ii) Do not use the words “hereinbefore”, “hereinafter”, 
“preceding”, or “following” to make references, since 
they lead to uncertainty. 

(c) Forms of Sped fie Reference to he Used. 

(i) Where it is necessary in one article to apply or in- 
corporate tei'ms of another article, refer to the other 
article by number; for example “in Article 3.26”. 

(ii) Where it is necessary in the body of an article to 
refer to a clause of the same article, write, for exam- 
ple “In (3) of this Article”. 

(iii) When the purpose of a reference is to limit the re- 
ferring provision by the terms of the one to which 
reference is made, always use the phrase “Subject 
to”. For example “26.10 Subject to Article 15.12, a 
man may”. 

(iv) When the purpose of a reference is to except the pro- 
vision to which reference is made from the referring 
provision, always use the phrase “Except as”. For 
example “10.62. Except as provided in Article 10.23, 
an officer may”, 

(v) Where In an article reference is made to another 
article as constituting the authority for the doing 
of certain things, the word “under” should be used — 
e.g., “whei’e imder article 7,30, a man is sentenced. 

. . . etc.” 

(d) Method of Cross-reference. Where an article or an ap- 
pendix is cited merely for cross-reference, underline (italicize) 
the citation and place it in parentheses at the end of the article 
or clause in which the cross-reference is made, thus: “('See 
Article 6.10 Y’ or “(See Appendix VII y\ 


9. Tabular Construction 

Clearness is materially increased by breaking up the body of a 
legislative provision into its parts and presenting them in tabular 
arrangement. By this device the co-ordination of the subject- 
matter is portrayed readily to the eye. Where a succession of 
rights, powers, privileges, duties, or liabilities is referred to a 
single person or group, space may often be saved and the mean- 
ing made clearer by this method of setting out the law on the 
page. Arrangement of a provision in this way is especially recom- 
mended where the subject-matter makes short sentences impos- 
sible. Relation of the main and dependent clauses and the rela- 
tion of the legal subject to the legal action and the other parts 
of a legislative sentence can then in no other way be so clearly 
brought out. 
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Instructions: 

(i) Where clearness of presentation is improved thereby, ar- 
range the material in tabular form, normally within arti- 
cles, in the form of clauses, sub-clauses, enumerations, or 
lists, as analysis of the particular subject-matter dictates. 

(ii) Occasionally it may be more advantageous to use a formal 
table arranged in parallel columns. This form is especial- 
ly useful as a comparative device. 

V. Language. 

1. General. 

Remember that K.R.C.N. is primarily designed for the use of per- 
sons who are not lawyers. The constant aim must be to use 
language that can be readily understood by the young officer 
and enlisted man who is new to the Naval Service and unversed 
in technical and legal phraseology. At the same time the Reg- 
ulations will have the force of a statute, and will on occasion 
be applied by a Court. Apply the following general rules; 

(i) Use modem language. 

(ii) The Regulations should be simple as distinguished from 
complex. As far as possible reduce them to plain proposi- 
tions, free from technical terms. 

(iii) Be as concise as possible consistent with clarity. 

(iv) Avoid synonyms. 

(v) Never use a phrase when a word is its exact equivalent. 

(vi) Use nouns in preference to pronouns even though you must 
repeat the noun. 

(vii) Brevity is desirable, but full treatment of the subject- 
matter is more desirable. Greater harm may often be 
done by a provision which dismisses a complicated subject 
with a few sweeping rules than by one that is verbose or 
too repetitious. Avoid both extremes. 

(viii) If a provision is to apply to a class as a whole, it is safest 
to name the class in general terms rather than to men- 
tion particulars either preceded or followed by general 
language. It is best to enumerate only the particulars 
that are being excepted. 

(ix) Always consider carefully whether an enumeration of par- 
ticulars is necessary. It is almost impossible to make the 
enumeration exhaustive, and accidental omission may be 
construed as implying deliberate exclusion, in accordance 
with the canon “Expressio unius est exclusio alterius”. 

^(x) It will sometimes, in order to comply with rules (viii) and 
(ix) of this paragraph or to shorten a sentence, be nec- 
essary to use a generic term to include several particulars. 
Define geneidc terms in either the interpretation article 
of the chapter or in the interpretation chapter of K.R,C.N., 
according to the generality of their use. 
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(xi) Attain, if possible, sv£h precision in the language of a Reg- 
ulation that a person reading in bad faith ccmnot misunder- 
stand it. 

NOTE 

See Henderson, “Report of Reviser of Statutes to the Minnesota Legislature, 1941, 
Appendix B” 57-62 ; and Kennedy, “Legislative BUI Drafting", 31 Minn.L.Rev. 103 
(1946) for similar and other rules. 


VII. Marginal Notes (Article and Clause Headings) . 

The Uniform Commissioners have adopted the following rules con- 
cerning marginal notes. They should be applied. 

“14. (1) Marginal notes should be short and distinctive and should 

describe but not summarize the provisions to which they relate. 

“(2) When read together, marginal notes should have such a 
consecutive meaning as will give a reasonably accurate idea of the 
contents of the provisions to which they apply. 

“ (3) Marginal notes should usually be in substantive form. 

“(4) Marginal notes should be prepared by the draftsman of 
the Act. 

“(5) Where a marginal note must be long to be distinctive, 
a presumption is raised that the section or subsection to which it 
relates should be broken into two or more subsections.” 

NOTES 

1. See generally, Ilbert, “Tjoglslntive Methods and Forms” (4001) ; Thring, “Prac- 
tical Legislation” (1002) j Ilbort, “The Mechanics of Law Maldng” (1014) ; “Statute! 
Lavv-malilng In Iowa” (Vol. Ill of Applied History, a State Historical Society of 
Iowa publication) (1916); “Proceedings of (U.S.) National Conference of Commis- 
sioners on Uniform State Laws, 1917:” “Reports of the Eevisor of Statutes to the 
Minnesota Legislature, 1041, Appendix B”; “Proceedings of the Conference of Com- 
missioners of Commissioners on Uniformity of Legislation in Canada, 1042" ; Cul- 
len, “Mechanics of Statutory Revision,” 24 Ore.L.Eev. 1 (1944), The following 
useful boohs are now out of print: “Legislative Expression" by George Ooode ; 
“A Legislative Handbook” by Ashton B. Willard. 

2. The following Illustrate: 

(1) A draft by an expert in real property law with an eye primarily to substance: 
"Realty of a competent owner whose spouse is under actual and subsisting 

guardianship by reason of insanity or incompetency may be conveyed, mortgaged 
or leased by separate instruments and/or one instrument executed by such guard- 
ian and/or owner. Before such execution by the guardian, he shall iwtitlon the 
Probate Court for authority therefor, hut if such guardian refuses to petition, said 
competent owner may with notice to said guardian as ordered by said court, 
petition on behalf of said guardian ; and upon proof of the said petition, the court 
may order and decree the said guardian to execute or join in the execution of such 
instrument.” 

(2) Redraft, rearranging and rephrasing for clarity: 

"When the spouse of a competent owmer of land Is under general guardianship, 
that owner and the guardian may convey, mortgage or lease the land either by In- 
struments executed by the owner and guardian separately or by one Instrument ex- 
ecuted by both. 

Read & MacDonald U.C.B.Leo. — 61 
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“Bolove the gnardlan executes either Instrument he must petiiion the Prohnle 
Court for authority, 

"If the guardian refuses to petition, the owner may do so on his hehalf, giving 
the guardian whatever notice the court in iLs discretion directs. 

"Upon proof of the petltiou in cither case, the court may order tiie guaidiuji 
either to execute or join in executing the proper instrument.” 


PREFACE TO MINTMESOTA STATUTES 1945, p. 6 

8. Numbering System, The only system of numbering that lends 
itself completely to continuous revision is that in use in Wisconsin. 
It is based on having a decimal point in it so as to show on one side 
the chapter number and on the other the section number. The num- 
ber at the left of the decimal indicates the chapter. The number at 
the right indicates the section. The section number 43.12, broken 
into component parts, would read chapter 43, section 12. Section 
numbers may run from .01 to .99 New sections may be placed at the 
end of a chapter, but, if logical sequence requires they should be in- 
serted between certain sections, an additional decimal denominator 
may be used. For example, new sections not more than nine in num- 
ber may be placed between 20.13 and 20.14 and may be designated 
20.131, 20.132, or similar. It is easy to turn to a section for which 
you are looking, A citation of one number includes the chapter and 
the section designations. No two chapters and no two sections will 
ever have the same number. Future sections or chapters may be 
added easily without disturbing existing chapter and section numbers, 

SOME DRAFTING DEVICES ILLUSTRATED 

An example of the new way of writing laws advocated by Professor 
Conard (supra) is found in the Regulations for the Canadian Naval 
Service (Short Title — K. R. C. N.), of 1945. During 1943, 1944 and 
part of 1945 the naval regulations were completely revised and almost 
entirely re-written. The chairman of the Naval Regulations Revision 
Committee was given a free hand by the naval authorities in drafting 
both the regulations and the Canadian Naval Service Act of 1944 which 
they implement. He was therefore able to use the devices which ex- 
perience proves aid the darity and convenient use of laws. Consequent- 
ly, the more than 900 pages of the book are written in simple, straight- 
forward language with all legal jargon eliminated. The language of the 
legislative sentences is carefully arranged to enhance clarity, subhead- 
ings of articles are designed to appeal readily to tlie eye, and various 
forms of tabular construction are utilized. 

The new regulations, although covering more subject matter, are 
expressed in less than half the language comprised in the old. 

Use of devices appropriate to various types of subject matter is 
shown in the following illustrations. 


Read &:MacDonai.d TI.O.B.IjEa. 
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K.R.C.N. 

Chapter 1 — ^Introduction and Definitions. 

1.18— SYSTEM OF NAVAL GENER AL ORDERS 

(2) General Oiyiers and Confidential Orders. 

(a) Naval General Orders shall be issued in two series, called, re- 
spectively, General Orders (G.O.'s) and Confidential General 
Orders (C.G.O.’s). 

(b) General Orders shall contain orders mainly of a non-confiden- 
tial nature, marked “Restricted”. 

(c) Confidential General Orders shall contain orders of a confiden- 
tial nature, marked “Confidential”, that should be seen only 
by officers; but Commanding Officers shall cause technical 
information contained in Confidential General Orders to be 
communicated to men under their command to the extent 
necessary to ensure the efficient performance of their duties. 

(See article 1.25 — “Glmsified Matter’’.) 

(3) Form and Arrangement. 

(a) General Orders and Confidential General Orders shall be sep- 
arate loose-leaf books, and each of these books shall be com- 
piled in two parts entitled, respectively, “Part I, Administra- 
tion, Personnel and Finance" and “Part 11, Technical”. 

(Diagram showing basic organization of Naval General Orders: 

NAVAL general ORDERS 


General Orders Confidential General Orders 

(G.O.’s) (O.G.O.’s) 


Part I, Adm. P. & P. Part II, Tecli. Part I, Adm. P. & P. Part II, Tech.) 

(b) Part I (Administration, Personnel and Finance) of both Gen- 
eral Orders and Confidential General Orders shall be arranged 
in chapters whose titles shall correspond exactly with those 
of K.R.C.N. Within each chapter every order shall bear the 
number of the article of K.R.C.N. which the order implements 
and shall be placed accordingly. Under each article number 
the orders shall be arranged and numbered in chronological 
order of issue, (e.g. 10.25/1, 10.25/2, etc.) 
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(c) Part n (Technical) shall be arranged in sections as follows 

and orders placed within them and numbered in chronological 

order of issue: (e.g. Al, A2, etc.) 

A. Gunnery and Stores Relating' 

Thereto. 

B. Torpedo and Stores Relating 
Thereto. 

C. Navigation and Stores Relat- 
ing Thereto. 

D. Engineering and Stores Re- 
lating Tliereto. 

E. Anti-Submarine and Stores 
Relating Thereto. 

F. HuU. 

G. Communications and Stores 
Relating Thereto. 

H. Electrical and Stores Relating 
Thereto, 

id) Immediately beneath every order there shall be printed, each 

in parentheses, the 

(i) date of taking effect, 

(ii) the number of the relevant Naval Service file, and 

(iii) if it was issued by the Chief of the Naval Staff, the let- 
ters “C.N.S.’’. 

(4) When and by Whom Promulgated. The Naval Secretary, shall 
promulgate both General Orders and Confidential General Orders at 
regular periods throughout each year, as directed by the Minister 
from time to time. 


Except for those orders 
which are the responsi- 
- bility of the Electrical 
Department and are 
included in Section H. 


K.R.C.N. 

Chapter 4 — Officers’ Status. 

, Section 4 — Retirement, Resignation and Discharge. 

4.57— REASONS FOR DISCHARGE 

(1) Under the provisions of Article 4.55 (Authority to Discharge 
Officers) an officer may be discharged from the Naval Forces for 
the reasons shown in the table entitled ^‘'Article 4.57 — (TaUey\ 

(2) (a) The discharge of an officer under the provisions of Ar- 
ticle 4.57— (Table), cohunn (1), item (b), (c), id), (e), ig), 
(i), (i), or ik), shall be effective 14 days from the date on 
which he is informed that his discharge has been approved. 

^(b) If for any cause it is not possible to effect a discharge within 
14 days of the officer being informed, the reason shall be 
reported to Naval Service Headquarters. 
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(c) An officer discharged under the provisions of Article 4.57 — 
(Table), column (1), item (fe), (cZ), (j), or (fc) may at the 
discretion of the Minister be granted the leave (normally due 
to him) , to which he is entitled prior to being informed that 
his discharge has been approved. When it is proposed to grant 
leave under this clause the matter shall be referred to Naval 
Service Headquarters for approval. 

(d) An officer discharged under the provisions of Article 4.57 — 
(Table), column (1), item (h) shall be granted the pension 
leave to which he is entitled, his discharge being effective the 
day after the day on which his pension leave expires. 

(3) An officer discharged under the provisions of Article 4.57 — 
(Table), column (1), item (h) shall have the word “Pensioned” added 
to the reason for his discharge, e.g. “Appointment terminated — In- 
valided — ^Pensioned’ ’ . 

(4) (a) An officer whose discharge is recommended under Article 
4.57 — (Table), column (1), item (c) shall immediately be in- 
formed of the recommendation for his discharge. 

(b) He shall within three days of being so informed, either 

(i) render in writing his reasons against the carrying out of 
the recommendation, or 

(ii) state in writing that he has no such reasons. 

(o) The statements rendered in accordance with (b) of this clause 
shall be forwarded to Naval Service Headquarters as soon as 
practicable. 

(5) (a) An officer whose discharge is recommended under Article 
4.57 — (Table), column (1), item (i) shall be informed of the 
recommendation and given the opportunity of teiideiing his 
resignation. 

(b) If he was promoted from the lower deck, he shall be granted 
the opportunity of re-enlisting in the rating he held' immedi- 
ately prior to his promotion. 

(6) A discharge effected under Article 4.57 — (Table), column (1), 
item (/) shall be effective on the date of the sentence of the 
court. 

NOTE 

By using this form of tabular construction 34 pages of complicated description 
were reduced to three pages of relatively clear instructions. The duty to carry out 
these instructions is imposed on designated officers and administrative officials 
by various other articles; thus the use of the passive voice. [Items J to p of the 
Table are omitted. Ed.] 
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K.R.C.N. 

Chapter 15 — Courts-Martial; 

Section 6 — Opening of Court and Commencement of Trial 

(N.B. — The procedure at the tried is, in articles 15.33 to 13,43, laid 
down step hy step, in chronological order.) 

15.40~PLEA OF ACCUSED— “NOT GUILTY” OR “GUILTY” 

— — — — BWiw— a— MBia— a— — I— — ii—ww* 

(1) The judge-advocate shall inform the accused that he is not 
required to plead either “Not Guilty” or “Guilty”, but if he desires 
to plead “Guilty” he should now do so. 

(2) Tlie accused may plead “Not Guilty” or “Guilty” to all or any 
of the charges, or he may refrain from pleading, in which latter event 
the trial shall proceed as if the accused had pleaded “Not Guilty” to 
the charge or charges in respect of which he made no plea. 

(3) When the accused pleads “Guilty” to any charge or charges, 
the court shall, in the following cases, reject the plea of “Guilty” and 
proceed with tho trial in the same manner as if the accused had plead- 
ed “Not Guilty” to the charge or charges: 

(a) when the statement in mitigation of punishment (see article 
15.41 ) amounts, in the opinion of the court, to a plea of "Not 
GuUty"; 

(For example, when the accused alleges that 
(i) he was subject to great provocation, or 

(li) his state of body or mind was such as to render him Incapable of 
appreciating the nature and quality of the act constituting the offense 
charged, or 

(ill) in the case of a charge of desertion, he Intended to return to his place 
of duty, or 

(iv) in the case of a charge of absence without leave, he was prevented, by 
circumstances beyond his control from returning at the appointed time, 
and that the absence without leave was not due to any misconduct or 
fault of his own). 

(b) when the court is satisfied from the statement in mitigation, 
or by any other means, that the accused does not understand 
the effect of a plea of “Guilty”; 

(c) when the court is of opinion that the full circumstances must 
be investigated before a proper sentence can be awarded. 

(4) Subject to (3) of this article, when the accused pleads “Guilty” 
to a charge, the court shall accept his plea of “Guilty”, and the ac- 
cused shall be deemed to have admitted the accuracy of all material 
statements relative to -that charge, contained in the Circumstantial 
Letter. 
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DUNCAN L. KENNEDY, DRAFTING BILLS FOR THE 
MINNESOTA LEGISLATURE 

St. Paul: 1946. West Pub. Co. 25-29. 

[The following specifications and forms are in conformity with 
the Minnesota constitutional requirements concerning titles and en- 
acting clauses (See supra Chapter 5), the rules of the houses of the 
Minnesota Legislature, and a Memorandum on Drafting Bills by the 
Minnesota Attorney General. They can be readily adapted to cor- 
responding requirements and rules of any other jurisdiction. Ed.] 

SPECIFICATIONS OF MEASURES FOR INTRODUCTION 
(IN MINNESOTA). 

Number of Copies. For introduction in the House, 4 copies are 
required of each bill or other measure; for the Senate, 4 copies. 

Paper. Measures must be typed on Sy^ x 13 bond paper, light 
weight, 

Margin. Left-hand margin, three-quarters of an inch; right-hand, 
one inch; top, one and one-half inches; bottom, one and one-half 
inches. 

Numbering Sheets. Number each sheet at the bottom. 

Spacing. Single space title and double space text. 

Binding. Cover original and each copy With a good quality man- 
uscript cover, and bind with wire staples. For the cover of House 
and Senate bills, use white. 

Title on Cover. Fold covers twice, from bottom toward the top. 

On the back of the second fold, above the heading, H.F., or 

S.P. , as the case may be, on the original type “ORIGINAL”, on 

each copy type “COPY”. On the back of the second fold, under the 

heading, H.F. or S.F.- , as the case may be, type the fuU 

title in capitals. 

LEGISLATIVE FORMS 
(Bill for new law) 

A BILL 

For an act relating to tree planting for conservation pur- 
poses, providing for the distribution thereof, and reposing 
Laws 1945, Chapter 213. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. This act may be cited as the Tree Planting Law of 
1947. 
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Section 2. Subdivtgion 1. In this act, unless the context other- 
wise requires, the words and terms defined in this section have the 
meanings given them. 

Subd. 2. “ ” means 

Subd. 3. “ ” includes . 

Sec. 3. Trees may be procured etc. 

Sec. 4. For the purposes authorized in this act, the commissioner 
may etc. 

Sec. 5. Laws 1945, Chapter 213, is repealed. 


(Bill for amendment) 

A BILL 

For an act relating to gross earnings tax on telegraph com- 
panies; amending Minnesota Statutes 1945, Section 295.32. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Minnesota Statutes 1945, Section 295.32, is amended 
to read as follows; 

295.32 Every telegraph company, as defined in Section 295.01, 
Subdivision 9, shall pay into the slate treasury, on or before March 
first, 6# each year, beginning 1,-1-945- 1947, five-seuew per cent of its 
gross earnings derived etc. 


A BILL 

For an act relating to ; amending Laws 1945, 

Chapter 42, Section 1. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Laws 1945, Chapter 42, Section 1, is amended to read 
as follows: 

etc. 

All -^ eeident ' men and women in any of the military or naval forces 

(Claim bill) 

A BILL 

For an act appropriating money to as reimbv/rse- 

ment for 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. There is hereby appropriated, out of any money in 
the state treasury not otherwise appropriated, the sum of $25.00 to 
to reimburse etc. 
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A JOINT RESOLUTION 

Requesting that deferment be granted and extended to farm 
laborers under the Selective Service Act. 

Whe^as, Minnesota farmers, desiring to render the fullest measure 
of patriotic service to the nation, have ; and 

Whereas, in addition to ; and 

Whereas, the growing shortage ; and 

Whereas, successful prosecution ; and 

Whereas, Congress, . 

Now, Therefore, Be It Resolved by the Legislature of the State 
of Minnesota, in regular session assembled, that we ask . 

Be It Further Resolved that the Secretary of State transmit a 
copy of this resolution to 


A CONCURRENT RESOLUTION 

Relating to Legislation affecting aeronautics now before 
the Congress of the United States. 

Whereas, the Congress of the United States has under consideration 
certain bills ; and 


Now, Therefore, Be It Resolved by the House of Representatives, 
the Senate concurring, that . 

Be It Further Resolved that the Secretary of State transmit a 
copy of this resolution to 


RESOLUTION 

Whereas, there exists a great difference of opinion as to the effect 
of and 


Now, Therefore, Be It Resolved by the House of Representatives 
that the application of . 

Be It Further Resolved that a committee » 
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A JOINT MEMORIAL 

Relatmg to the absOKe of vxiter in the bed of the Minnesota 
River and the dearth of fish therein. 

To The Secretary Of The Interior: 

Your memorialist respectfully represents: 

Wherefore your memorialist, the Legislature of the State of Minne- 
sota, urgently requests: 

1 . 

2. That the Secretary of the Interior recommend the actions sug- 
gested to the President and the Congress respectively. 

A CONCURRENT MEMORIAL 

Requesting the establishment of a national cemetery in 
Minnesota, 

To The Secretary Op War: 

Your memorialist respectfully represents: 


Wherefore your memorialist, the Senate of the State of Minnesota, 
the House of Representatives concurring, requesta: 

1 . 

2 . 

A MEMORIAL 

Requesting the establishment of a government general hos- 
pital at the City of Minneapolis. 

To The Secretary Of War: 

Your memorialist respectfully represents; 


Wherefore your memorialist, the Souse of Representatives of the 
State of Minnesota, urgently requests: 

1. That the Secretary of War give 

2 . 

NOTE 

Of. Mason, “l/egislative Bill Drafting”, 14 Calif.L.EGV. 3T9, 385-392 (1926). For 
Englisb forms, see Bussell, “Legislative Drafting and Forms (1931). 
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THE METHODS OF INTERPRETATION AND 
CONSTRUCTION 

SECTION 1. INTRODUCTORY 
, INTRODUCTORY NOTE 

Skin in interpretation of statutes demands essentially an under- 
standing of judicially developed techniques for applying legislative 
enactments to the solution of issues. The language of statutes is 
neither formulated nor applied in a vacuum, and the task of the 
interpreter is to give it meaning with reference to concrete factual 
situations. It has been aptly said that “where the Legislature pro- 
vides that when ... a certain state of facts exists, certain 
liabilities or rights shall result, it always contemplates these results 
flowing from a finding of the facts by a judicial tribunal, not from 
the existence of the facts in the absolute.” ^ 

The interpretative process does not consist of merely applying rules 
devised to ensure predictable decisions. The process is complex, not 
simple. It differs radically in many respects from that familiar to 
the application of judicial precedent. An accurate knowledge of 
the postulates, approaches, presumptions, aids and other judicially 
created tools of interpretation is but pre-requisite to learning the art 
of selecting and using them to assist the exercise of judgment. 
Invocation of one or more of various historically founded presump- 
tions as a supplement or alternative to one of the available approaches 
is an important interpretative device. Since, however, the tendency 
of a court to resort to presumptions and its manner of using them 
is a reflection of its attitude toward legislation as an element of law, 
treatment of them is most effective within the context of Chapter 
8, “Fitting Legislation Into a Unified Legal System”. 


ERNST FREUND, LEGISLATIVE REGULATION 

New York: The Comnionwealth Fund, 1932, at p. 182. 

It is a mistake to treat statutory construction like other branches 
of the common law, as a body of doctrine to be gathered from par- 
ticular precedents and judici^ utterances; the only proper method 
of approaching tlie problem is the inductive one, gathering from the 
mass of decisions certain tendencies and seeking to determine whether 
some of these tendencies are strong enough to impose themselves 


ID. M. Gordon, “The Eelation of Facts to Jurisdiction,” 45 L.Q.Bey. 459, 460 
(1929). (Comraoniy now an administrator is contemplated — Bd.) See also Jones 
‘‘The Plain Meaning Eule and Extrinsic Aids in the Interpretation of Federal Statl 
ute,s,” 25 Wash.U.L,Q. 2, 8 (1939). 
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upon courts by reason of inherent fitness and necessity. . 

And most of the current maxims stated in textbooks and judicial 
decisions are of little value. . 


KARL N. LLEWELLYN, THE MODERN APPROACH TO 
COUNSELLING AND ADVOCACY 

46 Coluin.L.Ilev. 167, 179-183 (1946). 

. . . In presenting the better advocates’ realistic, operational 

approach one does better (as in any operational approach) by de- 
scribing first the situation which the advocate is up against. His 
task is to persuade the court to his view of the law and of the facts 
of his case. What he is up against is therefore the court and its way 
of doing its work, its way of seeing the law and the facts of any case. 
The new development in this picture is not so much that the courts’ 
ways have changed greatly in these war years as that the best ad- 
vocates are beginning to realize more accurately (though often stiU 
dimly) what the courts’ ways are. It is not, again, that the best ad- 
vocates’ best ways of work have changed greatly, but that those 
best ways are now becoming conscious techniques, and so available 
for more consistent use, available also to any man within the range 
of his own powers, no longer limited to the odd gifted few who are 
‘‘bom” artists in the craft and who then come to have ‘‘sufficient ex- 
perience”. 

The realistic or operational approach to advocacy rests on facts 
like these (and they are carefully tested facts) : 

(1) While the courts have and know a duty to the Law, their office 
forces on them also, and they have and know and labor to live up 
to, a duty to Justice, to decency and fairness of result. 

(2) Despite this felt duty to Justice, it is also their office to stay 
within the Law as they seek for Justice; and they do so stay within 
the Law. But the range of leeioay which our case-law system offers 
both in readjustment of the Law and in its application is much greater 
than most lawyers let themselves realize. And the fact that a case- 
law court’s duty to its case-law system is (and always has been) to 
take advantage of that leeway to further Justice and to improve the 
Law — that is a thing that toe schooling of our lawyers has been 
slow to make adequately clear. 

(3) Justice is a thing easier to feel than to think about. The con- 
scious thought of courts runs rather in terms of ‘‘What is fair in the 
situation”, or “What is good sense and decent in the situation”; and 
of course judgments on fairness or good sense or decency can and 
to some extent must differ, so that one needs to study the personnel 
of the court, and their ways of seeing sense. 

(4) No court can feel happy with a decision unless the decision 
fits comfortably, under our accepted techniques of handling author- 
ities, with the accepted body of the law. But the techniques which 
are accepted and in standard use are contradictory and alternative 
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techniques. This holds equally in regard to prior cases, to statutes, 
and to administrative regulations. ... 

... Our whole body of authoritatively accepted ways of deal- 
ing with authorities, ways in actual use in the daily work of the courts, 
is a body which cUkms the court to select among anywhere from two 
to ten “correct” alternatives in something like eight or nine appealed 
cases out of ten. That is, tecTmicaUy our system could find any of 
these alternatives to be correct. Judicially, our system does not al- 
low most of them. That is not because the authorities and our ac- 
cepted techniques for handling the authorities do not allow huge 
leeway. It is because judges have a duty to use the available leeways 
to make for sense and to accomplish decency, and because upright 
judges, these days, also want to and try to do just that. Whether 
consciously (as sometimes) or less consciously (as more often) , they 
therefore use their two-faced or multi-faced accepted techniques to 
make the authorities take on some one of the (doctrinally) possible 
aspects which does seem to make for sense and to accomplish de- 
cency — always with the upright judge’s ultimate and underlying drive 
to see the thing as best he can in terms of Justice-for-AU-of-Us. 

From these facts about the cotirts’ methods and objectives a num- 
ber of practical rules or principles or guides for the advocate emerge 
at once. 

First, and negatively; it is plainly not enough to bring in a tech- 
nically perfect case on “the law” under the authorities and some of 
the accepted correct techniques for their use and interpretation or 
"development”. If the case is r^Uy worth litigating (and perhaps 
half of today’s appealed cases are), then there is an equally perfect 
technical case to be made on the other side, and if your opponent is 
any good he wiU make it. The struggle wiU then be for acceptance 
by the tribunal of the one technically perfect view of the law as 
against the other. Acceptance will turn on something beyond “legal 
coiTectness”. It ought to. 

Second, a "technically” perfect case is equally unreliable in regard 
to the interpretation or classification of the facts. For rarely indeed 
do the raw facts of even a commercial transaction fit cleanly into any 
legal pattern; still less so do the “trial facts” as they emerge from 
conflicting testimony. No matter what the state of the law may 
be, if the essential pattern of the facts is not seen by the court as 
fitting cleanly under the rule you contend for, your case is still in 
jeopardy. This is of course the reason for the commercial counsellor’s 
concern with “fixing” the transaction by a well-drawn document 
which does fit cleanly into known and certain legal rules. But even 
documents can have their difficulties (especially in commercial 
finance) . Thus despite any and every document and the parol evi- 
dence rule, the "form” of outright sale will regularly be disregarded 
if oral testimony and circumstances persuade the tribunal that the 
“true transaction” was one for security only. Despite any document 
and the parol evidence rule, the “form” of legitimacy may even be- 
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come an adverse factor if the tribunal from oral testimony and cir- 
cumstances is led to see in that form a “mask” for usury. 

Per contra, and third: Without a technically perfect case on the 
law, under the relevant authorities and some one or more of the 
thoroughly correct procedures of their use and interpretation, you 
have no business to expect to win your case. Occasionally a court 
may under the utter need for getting a decent result go into deliberate 
creative effort; but few courts like to. Such effort interferes with 
the court’s sense of duty to the law; such effort requires also skill 
and labor from a hard-pressed bench. Sound advocacy therefore 
calls for providing in the brief a job all done to hand; it calls as of 
course for not stirring up any conflict between the court’s two major 
duties. If there is any difficulty with or about the authorities, the 
solving rule that takes care both of those authorities and of the 
sound solution calls thus for careful, clear, adequate phrasing in the 
brief: “The true rule is . . .” (with any needed qualifications 

taken care of) . A court can recognize the good solution which gives 
satisfaction in regard to a tough problem rightly worked out. 

All of this serves only to lead up to the crux: 

Fourth: the real and vital central job is to satisfy the court that 
sense and decency and justice require (a) the rule which you con- 
tend for in this type of situation; and (b) the result that you con- 
tend for, as between these parties. Your whole case, on law and 
facts, must make sense, must appeal as being obvious sense, ines- 
capable sense, sense in simple terms of life and justice. If that is 
done, a technically sound case on the law then gets rid of all further 
difficulty: it shows the court that its duty to the Law not only does 
not conflict with its duty to Justice but urges along the exact same 
line. . . . 


EXPLANATORY NOTE 

In Bloomer v. Todd, 3 Wash.T. 599, 19 P. 135, 138 (1888), Jones, 
C. J., said “Interpretation differs from construction in this; That it 
is used for the purpose of ascertaining the true sense of any form 
of words, while construction involves the drawing of conclusions re- 
garding subjects that are not always included in the direct expres- 
sion. . . . The administration of public justice ... is 

conferred upon the courts, and the courts perform that duty by first 
ascertaining the facts in any case, and giving effect to their conclu- 
sions of fact by applying the law to the facts ascertained. In doing 
so, a construction or interpretation of law is necessary." 

In United States v. Keitel, 211 U.S. 370, 387, 385-386, 29 S.Ct. 123, 
53 L.Ed. 230 (1908), White, J., said: “. . . It is insisted that 
the construction of a statute is one thing and its interpretation an- 
other and a different thing.- That abstractly there may be a difference 
between the two terms is not denied . . . and finds support in 

works of respectable authority. But, conceding the abstract distinc- 
tion, ... it may not be doubted that in common usage inter- 



976 Interpretation and Construction Ch. 7 

pretation and construction are usually understood as having the same 
significance. This was aptly pointed out in Cooley’s Constitutional 
Limitations, 6th edition, where, after stating the theoretical differ- 
ence, it is observed (p. 51) : ‘In common use, however, the word con- 
struction is generaliy employed in law in a sense embracing all that 
is properly covered by both, when each is used in a sense strictly 
and technically correct.’ ” 

The student should bear in mind the technical distinction here 
drawn between interpretation and construction while reading the 
material contained in this chapter, and determine (a) how far the 
courts adhere to the distinction, and (b) its utility in the process by 
which meaning is given to statutes in the solution of concrete is- 
sues. 


FREDERICK J. de SLOOVERE, STEPS IN THE PROCESS OF 
INTERPRETING STATUTES 

10 N.Y.U.L.Q.Rev. 1. 17, 22 (1032). 

Steps in the judicial process of interpreting statutes, taking Inter- 
pretation in its broadest sense, may be divided into three parts; (1) 
finding or choosing the proper statute or statutes applicable (and 
incidentally, the authentication of the text); (2) interpreting the 
statute law in its technical sense; and (3) applying the meaning, so 
found, to the case at hand. In short, one must first find the relevant 
statutes, determine what they mean, and then apply that meaning 
to the case at hand. The first — choosing the statute — ^may likewise 
be divided into three: (a) finding the unitary body of law applica- 
ble — a problem in conflict of laws; (b) finding which statute or stat- 
utes of that body of law are relevant to the particular case; and (c) 
determining what section or sections, paragraphs, phrases or words, 
the particular case involves more directly. . . . 

. Interpretation, strictly speaking, includes the process of 
determining (1) whether several statutes, a single statute or any 
part or parts thereof are relevant to the case at hand; (2) whether 
the text or texts, so chosen as relevant, are susceptible of more than 
one sensible meaning in light of the case at hand; and (3) which 
of the several sensible meanings is the proper one. Interpretation, 
properly so called, then, only includes these three definite steps. On 
the other hand, application of a statute, which is often included under 
interpretation, is the process of determining whether the facts of 
the case at bar are within or without the single, sensible meaning, 
of the statutory law already chosen as relevant to the case. Inter- 
pretation is therefore based upon the assumption that there is but 
one meaning — ^that the legislature did not intend to give two incon- 
sistent commands — ^with regard to any given case. Although deter- 
mining one meaning from several possible meanings is therefore im- 
perative, application of that meaning may give rise to difficulties 
and doubts which are not problems of interpretation at all. For 
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example, a statute provides that a penalty shall be imposed on “every 
tradesman, laborer and other person who carries on his worldly 
calling on a Sunday. . . . ” Determining a choice from the sev- 
eral possible meanings of these words is a question of interpretation. 
This may involve no more than choosing among the popular or tech- 
nical or other meanings of the words, “tradesman” and “laborer” and 
determining the limitations by definition to be placed upon the words 
“other person” by the ejivsdem generis rule. It does not include the 
question whether the acts or persons involved in the case at hand, 
are within classes or definitions so chosen, for this is purely applica- 
tion. 

In short, after the proper statute has been chosen, determining- 
whether it is plain and explicit for the case at hand is necessary; 
if it is not plain, to find a single meaning out of the several possible 
meanings in view of the case at hand is the next step, which may 
involve many problems of interpretation, properly so-called. The 
facts of the case serve at this stage only as a focal point for narrow- 
ing the problem of interpretation to the part or parts of the statutes 
actually involved, so as to eliminate possible inconsistencies and con- 
flicts in these aspects of the statute. The facts focus one’s atten- 
tion on the part of the statute actually involved and help to crystallize 
the problems as to the meaning. Finally, application is determining 
whether the statute, now plain and explicit and reduced to one mean- 
ing, covers the case at hand. Often both processes are accomplished, 
simultaneously. Analytically, application cannot be indulged in until 
the statute has been reduced to a single meaning. Of course, to say 
in any case that the statute for the case at hand has only one mean- 
ing often involves a fine and difficult task. To determine what pos- 
sible meanings the text or context will bear, whether other possible 
meanings are reasonable, and to choose one among the reasonable 
meanings may involve the whole gamut of interpretative processes, 
■without as yet having applied the statute at aU, 

The distinction between interpreting and applying statutes has 
significance, however, in many phases of the subject: (1) in explain- 
ing away what appear to be contradictions in the cases as to the 
meaning and exceptions that courts have read into general words 
and phrases; (2) in distinguishing more clearly the exact functions 
of judge and jury in applying statute law; (3) in determining what 
phases of the whole process of interpretation and application of stat- 
ute law are questions of fact and of law; and (4) in explaining the 
basic theories underlying the reading of exceptions into statutes by 
way of interpretation or the applying of common-law defenses to per- 
sons whose acts come within the express and clear wording of stat- 
utes. . . . 


Bead & MacDonaed -D.G.B.Lieg.— © 
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HARRY WILLMER JONES, THE PLAIN MEANING RULE AND 
EXTRINSIC AIDS IN THE INTERPRETATION OF 
FEDERAL STATUTES 

23 Wash-U-E-Q. 2, 8-9 (1939). 

In a still influential article,®^ published in 1913, Dean Pound divided 
the judicial process in dealing with statutes into three stages: (1) 
finding the statute; (2) interpreting it, that is, arriving at its mean- 
ing; and (3) applying it to the facts of a given case. This analysis 
gives the impression that the discovery of the meaning of a statute 
and the determination of its applicability to a particular fact-situa- 
tion are separate operations, successive in point of time. Professor 
de Sloovere, who has accepted the analysis as a working principle, 
has carried the distinction between “meaning” and “application” to 
its logical conclusion.^® . . . 

What Dean Poimd and Professor de Sloovere seem to be suggest- 
ing is that in determining the effect of a statute in particular situa- 
tions of fact, the court must first determine the connotation of the 
general terms of the statute, and then determine their denotation, 
that is, their applicability to the concrete facts of an actual case. 
Whatever merits this distinction may have, and the present writer 
doubts even its general validity,®’ it may lead to misunderstanding 
in an attempt to analyze the significance of “plain” and “unambig- 
uous" as those terms are employed in judicial decisions on the plain 
meaning rule, A distinction between the “meaning” of a statute and 
its “application” would appear to suggest that a statute may have 
a “plain meaning” which would bar resort to extrinsic aids, although 
the effect of the statute upon the particular case in question is sub- 
ject to serious doubts. The courts, however, employ the phrase 
“plain meaning” without regard to the jm-isprudential distinction 
drawn between “meaning” and “application.” 


Courts and Legislation (1913) 77 CentJj.J. 219, 222. The analysis Is also 
found In Pound, An Introduction to the Philosophy of Law (1922) c. 3. 

2Sde Sloovere, Textual Intei-pretation of Statutes (19S4) 11 N.Y.IJ.L.Q.Eev. 
638, 553, 554, And see de Sloovere, Steps in the Process of Interpreting Stat- 
utes (1932) 10 N.T.U.L.Q.Rev. 1. Por further implications drawn from the dis- 
tinction, see de Sloovere, The Functions of Judge and Jury In the Interpretation 
of Statute (1933) 46 Harv.L.Bev. 1086. 

se “A term may he viewed In two was^, either as a class of objects (which may 
have only one member) or as a set of attributes or characteristics which determine 
the objects. The first phase or aspect Is called the ilonotation or extension of the 
term, while the second is called the connotation or intension.” Oohen & Nagel, 
An InUoducUon to Logie and Scientific Method (1934) 31. (Italics are the present 
writer's.) 

*7 When a judge refers to a statute It is for guidance as to the decision of a 
case, the particular facts of which are already known to him. His thinking Is 
affected throughout by his awareness of tire facts of the controversy which it is 
his duty to decide. Is it not an unrealistic description of actual judicial thinking 
to suggest that the judge arrives at a determination of the abstract meaning of 
a statute Oe/ore he considers its applicability to the particular ease? 


Read & MacDonald U.C.JB.Leg. 
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SECTION 2. POSTULATES AND APPROACHES 
A. Introductory Note 

During the past six centuries courts in England, the United States 
and elsewhere in the common law system have consistently adhered 
verbally to their unchanging postulates of the nature of the inter- 
pretative process. During this period, however, gradual changes 
have occurred in the techniques and relative functions of the legisla- 
ture, courts and executive as new needs of government have de- 
veloped. In response to those changes and to styles of drafting 
prevalent at certain times, the courts have taken chronologically 
the so-called literal, equitable, “mischief rule’’ and “golden rule” ap- 
proaches to the fulfillment of their practical task of utilizing statutes 
as legal precepts.^ Preference for each approach has varied from 
time to time with the rise and wane of conflicting ideas about con- 
sistency of one or another with the established postulates and about 
the constitutional theory of separation of powers. When reading each 
case on this topic consider how far the choice of approach may have 
predetermined the result, and weigh the considerations, expressed 
and otherwise, that led to the particular approach being preferred. 
Observe closely the method and limitations peculiar to each ap- 
proach. 


B. Historical Origins mid Development in England 

THEODORE F. T. PLUCKNETT, A CONCISE HISTORY OF 
THE COMMON LAW. 

Eochestei’, N. Y. and London (2nd ed. 10S6, 3rd ed. 1040). 202-208* 

The Problem of Interpretation 

Until late in the middle ages, lawyers tried to avoid facing the prob- 
lem of interpretation. Indeed, even the word connoted in their minds 
fraud or evasion. Nor was the division of labour into law-making 
and law-interpreting generally accepted in fourteenth-century thought; 
the canonists, for example, had a maxim that interpretation properly 
belonged to the power that ordained, which alone could authorita- 
tively interpret its own acts. The civilians were of the same mind: 
ejus est interpretari cujus est condere. There was a possibility that 
the common law might accept this principle, which the best legal 
opinion seemed to approve. Early in the reign of Henry in dispute 
arose on the interpretation of the great charter between certain 
sheriffs and the inhabitants of their shires; the King therefore called 


1 See especially Willis, “Statute Interpretation in a Nutshell,” 16 Can Bar Rev. 
1, 0-16 (1038). Of. Bruueken, "Interpretation of tho Written Law,” 25 Yale L.J, 
120 (1016). 

[* License of 2nd ed. in the United States: The Lawyers Co-operative Pub, Co.] 
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the disputants before him to dear the matter up. The same pro- 
cedure was followed eight years later, when the greater part of the 
bishops, earls and barons, by their common counsel, placed an inter- 
pretation upon c. 35 of the great charter, which the King then pub- 
lished by letters close. Nor was this merely a royalist theory, for 
a quarter of a century later when Henry III was at the mercy of 
his barons they wrote in his name a warning to the Bishop of Durham 
in these terms — 

“in view of the fact that the interpretation of laws and customs 
belongs to us and our nobles, and none other, we of the counsel of 
our nobles forbid you, as you would desire to use those royal liberties 
which you pretend are yours, to put any interpretation on them con- 
trary to the laws and customs current in our realm.” 

Edward I frequently put the principle into practice; the King and 
his justices published an extra-judicial “exposition” of the statute 
of Gloucester in 1278, and in 1281 the King in Council made a “cor- 
rection” in the same statute. 

The common law courts themselves acknowledged the principle of 
appealing to the legislator when faced with difficulties of interpreta- 
tion. In 1303 Hengham, C. J., cut short a discussion of the statutory 
procedure of eligit by saying: “this statute was put before the king 
and his council, who accorded that when the debtor came with the 
debt ready, his lands should be restored to him; so will you take 
your money?” Even as late as 1366 Thorpe, C. J., recalled that there 
had been a discussion before him on the interpretation of a statute, 
“and Sir Hugh Green, C. J., K. B., and I went together to the council 
where there were a good two dozen bishops and earls, and asked those 
who made the statute what it meant.” The archbishop told them 
what the statute meant, after remarking (with some justification) 
that the judges’ question was rather a silly one. 

Practice, however, was setting the other way, and after this date 
interpretation was relinquished to the courts. The inherent reason- 
ableness of the principle that the legislator was the best interpreter 
was still, however, admitted by those who gave thought to the prob- 
lem. For example, a tract attributed to Lord Ellesmere maintains 
that it would be more reasonable for statutes to be interpreted by 
Parliament which made them than by the courts. More recently, 
Lord Nottingham in an early case on the Statute of Frauds reports 
himself thus: 

“I said that I had some reason to know the meaning of this law 
for it had its first rise from me who brought in the bill into the 
Lords’ House, though it afterwards received some additions and im- 
provements from the judges and the civilians.” 

Such would appear to be the attitude of some Continental systems 
at the present day, but the common law courts have completely re- 
versed their policy since the days of Nottingham. No greater con- 
trast to his words just quoted could be imagined than this statement 
of Lord Halsbury: 
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“I have more than once had occasion to say that in construing a 
statute I believe the worse person to construe it is the person who 
is responsible for its drafting. He is very much disposed to confuse 
what he intended to do with the effect of the language which in fact 
has been employed. ... I was largely responsible for the lan- 
guage in which this enactment is conveyed, and for that reason, and 
for that reason only, I have not written a judgment myself.” 

With the growth of international legislation this divergence of view 
has already created difficulty. 

The Judicial Interpretation of Statutes 

If we had completely adopted the principle that the law-giver was 
the only competent interpreter, we should have had to erect a cham- 
ber or council specially devoted to the work as legislation grew in 
bulk and complexity. This in fact is the solution which the cancmists 
reached in the end, and the tendency which we have already noticed 
for the enforcement of statute law to be entrusted to special bodies 
is perhaps a s3mipton of the same trend in the common law. 

The principal reason, however, for the triumph of the present sys- 
tem in the common law may be sought in the history of Parliament. 
While legislation was the work of a very small group of judges and 
councillors in close contact with the King, recourse to the same small 
group was easy when an interpretation was desired. The rise of 
Parliament and its increasing participation in the task of law-making 
created a very different situation. We have already noted the 
proposition that things settled by Parliament cannot be altered save 
by Parliament. Now Parliament served well as a legislature and as 
a political assembly, but its sessions were too irregular and its ac- 
tivities too much engaged in other directions to allow it to become a 
permanent organ for the interpretation of statutes. Declaratory acts 
represent the best that Parliament could be expected to do under such 
circumstances. In the meantime, there was the important fact that 
the legislature and the judiciary did actually have a common mem- 
bership in the thirteenth century, and so nothing was more natural 
than to allow the judges considerable latitude in the reign of Edward 
I and even of his son, for they were intimately connected with the 
group which in fact drew up the statutes. 

Early Freedom of Interpretation 

It must also be remembered that the earlier mediaeval statute 
had very little in common with modern legislation. It was possible 
to handle these enactments with an easy unconcern as to their au- 
thenticity and precise content, and obviously there was no trace of 
the modem notion that every letter of the statute may be significant. 
Nor did the judges have difficulty in deciding what the real intention 
of an act was. The famous Chief Justice Hengham, for example, set- 
tled a difficult question in these words, “We agreed in Parliament 
that the wife if not named in the writ should not be received,” and 
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when counsel suggested an interpretation of another statute, Hcngham 
again had an authoiatative answer: “Do not gloss the statute,” he 
said, “for we know better than you; we made it.” In short, the 
court was well aware of the intention of a statute because the judges 
had had the biggest share in making it, and consequently there was 
little difdculty; the law-maker was simply explaining his own pol- 
icies. A little later we find the next stage. The great Hengham had 
gone, but his successors remembered his words. When counsel sug- 
gested a particular construction of a statute, Shareshulle, J., replied 
that when he was at the bar he had used the saane argument, and 
Herle, J., had infoimed him that Hengham, who had made the stat- 
ute, read it another way. Again in a remarkable case involving the 
Statute De DoniSj Chief Justice Hereford used these words: 

“He that made the statute meant to bind the issue in fee tail, as 
well as the feoffees, until the tail had reached the fourth degree, and 
it was only through negligence that he omitted to insert express 
words to that effect in the statute; therefore we shall not abate this 
writ.” 

In short there is a tradition among the judges as to the intention 
of the principal statutes. Finally, as we approach the middle of the 
fourteenth century, the judges have separated from the Council to 
such an extent that they treat legislation as the product of an alien 
body, of which they know nothing save from the words of the stat- 
ute itself, and from that wording alone can they infer its inten- 
tion — and with the rise of this idea we reach the modern point of 
view. 


CHARACTERISTICS OF FREE INTERPRETATION 

This impression is confirmed when we examine the way in which 
statutes were interpreted in the fourteenth century. Sometimes their 
wording is strictly applied; sometimes it is stretched very consider- 
ably; sometimes the court finds it necessary to restrict the opera- 
tion of a statute which was too widely drawn; on other occasions 
the court simply refuses to obey the statute at all. But in this con- 
nection two points must be emphasised. 

“First, the courts undoubtedly did disregard statutes when they 
thought fit, and secondly, they expressed no principle of jurisprudence 
or political theory which would serve as an explanation— still less 
as a reason— for their attitude. The evidence has been recited hero 
with as little gloss as possible, and the absence of any discussion in 
the reports of the juridical and constitutional questions involved is 
really its most significant feature. Only one explanation is possible, 
and put quite simply it is this— that such questions as these were 
not asked during oui- period. If reasons of however great techni- 
cality made it desirable to neglect some words of a statute, then they 
were quietly set aside, but in doing so neither counsel nor judges 
enquired into the nature of statutes and legislation, the sovereignty 
of Parliament, the supremacy of the common law, the functions of 
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the judicature, and all the other questions which the modem mind 
finds so absorbingly interesting. They made no fuss about it, either. 
No sensational judgment that a statute was ‘void,’ no thrilling vindica- 
tion of the common law and Magna Carta, nothing of the judges’ 
professional pride as Coke felt it, will be found in tlieso cases. The 
reporters note them in just the same way as all the other cases, and 
with as little expression of surprise or question. It is needless to pre- 
tend that such a state of mind is easy to imagine, but on the other 
hand it is not impossible in these days when historians recognize the 
value and the necessity of thinking in unfamiliar dimensions. We 
shall be getting nearest the truth, it seems, when we remember that 
the fourteenth century was in urgent need of good law, firmly en- 
forced, for then we shall understand that the judges’ great preoccupa- 
tion was to apply the best law they knew as courageously as they 
could, and that our modem difficulties, whether political or juridical, 
to them would have seemed, if not unintelligible, at least irrelevant 
and pedantic.” — (Plucknett, “Statutes & Their Interpretation,” 70.) 

The Limitation of Judicial Discretion 

In the middle of the fourteenth century this free and easy attitude 
begins to disappear. We are beginning to find statements in the Year 
Books that statutes ought to be interpreted strictly, while in other 
matters, too, the bench is less confident in using its ancient powers 
of discretion. By 1340 or thereabout the Court of Common Pleas had 
developed an elaborate procedure which required considerable tech- 
nical skill to work. More than that, the intimacy between the Coun- 
cil and the judges which had been such a feature of Edward I’s reign 
had almost ceased. As a result the judges no longer felt themselves 
in the position of councillors whose nearness to the King enabled them 
to exercise the wide royal discretion which, as we have seen, was 
the privilege of the King’s closest advisers. Instead, the Court of 
Common Pleas regards itself as a government department whose 
function is to carry out its duties along prescribed lines. At about 
this time, therefore, we find such statements as that of Hilary, J., 
that “we will not and cannot change ancient usages,” and “statutes 
are to be interpreted strictly,” while at the same date we see the 
earliest distinctions drawn between strict law and equity. Then, too, 
it is highly significant that at this very moment the Chancery begins 
to appear as a court exercising the Council’s discretion. Towards 
the middle of the fourteenth century, therefore the judges begin to 
interpret statutes strictly. No longer are they to be regarded as 
merely suggestions of policy within whose broad limits the court can 
exercise a wide discretion. Instead they are regarded as texts which 
are to be applied exactly as they stand, and so we find the beginnings 
of a radical separation into two functions; the first legislates and 
establishes a text, and the second adjudicates and interprets the text. 
This separation was momentous for English history, for more than 
anything else it promoted the isolation of the law courts and the 
judges, enabUng them to develop an independent position and to act 
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as checks upon the executive and as critics of the legislature. This 
became all the more significant since the legislature inevitably be- 
came a political body controlling the executive; the courts now stood 
outside of both. The extent to which the courts were conscious of 
this special position is clear from their endeavours to prevent any 
tribunal except the superior common law courts exercising the func- 
tion of interpreting statutes. Ecclesiastical courts were to be reso- 
lutely barred, and the admiralty was attacked; even Chancery was 
expected to send to a common law court when the high mystery of 
interpretation had to be performed. 

A Technique of Interpretation 

As we pass through the fifteenth century to the sixteenth and the 
age of Coke, we find the courts applying themselves with great dili- 
gence to the task of interpreting statutes, which to this day is one 
of the most difficiflt functions which a judge has to perform. Shorn 
of their powers of openly exercising discretion, the common law 
judges took refuge in logic. Attempts were made to devise rules 
whereby the grammatical structure of a sentence, combined with 
a general consideration of the nature of the act, could be used as a 
guide to the interpretation of the text in question. Some statutes 
confirmed or amended previous law; others removed abuses; some 
commanded things to be done, while others prohibited certain actions; 
some statutes conferred benefits and others were penal. Combined 
with these general considerations a statute might be drawn in affirma- 
tive or negative terms, and out of all this the courts elaborated a sys- 
tem of great complexity. 

The Equity of the Statute 

As a result of this development, there was a multiplicity of rules 
available for the interpretation of any particular statute. So great 
was their variety, and so diverse were the rules, that almost any 
conclusion might be reached, simply by selecting the appropriate rule. 
The real problem therefore receded further back than ever, and the 
power of the courts to construe or misconstrue legislation was im- 
impaired, and indeed increased. 

This became obvious by the reign of Elizabeth, and many lawyers, 
notably Plowden, gloried in the liberty which the courts enjoyed 
in playing fast and loose with statutes. “The judges who were our 
predecessors have sometimes expounded the words quite contrary 
to the text, and sometimes have taken things by equity contrary to 
the text in order to make them agree with reason and equity,” said 
Bromley, C. J., in 1554. Rules of construction which produced such 
striking results were clearly inadequate as an explanation of this 
situation, and so, when a general theoretical justification was needed, 
lawyers turned to the convenient word “equity.” 

The “equity” of the chancellor and the “equity” of a statute have 
nothing in common; their nature is different, and their origins are 
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different. The equity of the chancellor is a native growth (although, 
of course, some of its doctrines may have felt foreign influences) ; 
the equity of tlie statute, however, seems to be a Continental notion 
imported to explain the situation which had grown up in England. 
Blackstone was looking in the right quarter when he sought a defini- 
tion of equity in Grotius’ remark that equity was “the correction of 
that wherein the law (by reason of its universality) is deficient.” 
When the courts therefore spoke of the equity of a statute they meant 
only that adjustment of detail which is necessary when applying a 
general rule to a specific case. Obviously it might sometimes amount 
to subordinate legislation by the courts, and such work had to be 
done by the courts if it was not done by the legislature or its deputy. 

NOTE 

SoG Radln, “Early Statutory Interpretation,” 38 Ill.L.Eev. 16 at p. 35 et seq. (1944). 


SAMUEL E. THORNE, INTRODUCTION TO ELLESMERE “A 
DISCOURSE UPON THE STATUTES,” 42-68 (1942) * 

The freedom with which legislation was handled by Hengham and 
Bereford, and their companions, in the early fourteenth century 
. . . must not be attributed to extraordinary powers in their 

possession, for there is no indication of the existence of these, but 
rather to the fact that no particular sanction attached to the words 
of statutes, which were merely suggestions of policy to be treated with 
an easy unconcern as to their precise content. An enactment might 
he radically supplemented by reading into it provisions that were 
wholly judicial in origin, yet for such actions judges did not feel it 
necessary to offer apologies, nor do explanations of ans^' sort appear. 
Aterations of this kind were not regarded as interferences with leg- 
islative power, and thus ultra vires acts to be explained only in the 
light of a broad judicial discretion, but instead as an integral and 
in no way exceptional part of the judge’s task, which had for its ob- 
jects the reaching of legally sound results and the proper adminis- 
tration of justice between litigants. . 

In the early fourteenth century, if the words of an act supplied 
a remedy for one complex of facts but did not provide for a com- 
parable situation that deserved equal treatment, no difficulty was 
experienced in acliieving justice by permitting the same result in the 
analogous case. To a modem mind such an extension, though it 
would today be regarded as judicial legislation on an excessively broad 
scale, is less drastic than others that were contemporaneously made, 
since it is interstitial in character and therefore more limited in scope. 
But a distinction of this kind, dependent as it is upon a more sophis- 
ticated concept of legislation, is not visible in the undifferentiated 
practice of the early fourteenth century, for at that time aU exten- 
sions, whether circumscribed by the words of the statute or not, were 

* This item is reproduced hy permission of The Huntington Library, San Alarino, 
'California. [The author’s footnotes are omitted. Ed.] 
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equally proper or, with the advent of a stricter approach toward 
legislation, correspondingly improper. After the third quarter of 
the centuiy, however, judicial action with respect to statutes is dis- 
tinguished into that which is equivalent to legislation and tliat which 
falls short of it — a separation reflected in the emergence of the doc- 
trine of ‘lequity de leslatut.’ If the words of an act remedied a par- 
i ticular hardship, for example, by giving an action de honis asportatis 
to executors, the equity of the statute allowed administrators the 
same action, since, though they were not mentioned in the act, they 
were ‘in the same mischief.’ The appearance of that doctrine re- 
flects the fact that a definition of legislation had been formulated, 
during the middle years of the fourteenth century, which now made 
it possible ... to distinguish in some degree . . . be- 

tween judicial action that was completely legislative in character 
and that which did not overstep the proper function of courts. 
Though the making of novel ley was not actually outside their prov- 
ince, judges no longer attempted to supplement the words of an act 
to the extent that a wholly new rule was provided, as had been done 
by Hengham and Bereford, but less drastic action on their part was 
clearly permissible. Put more precisely, the terms in which an act 
was phrased had gained greater importance than they had possessed 
earlier and could not be easily augmented without parliamentary ac- 
tion, but, on the other hand, a statute was not yet thought to pro- 
vide solely for the one set of circumstances it mentioned, and thus 
its words had not acquired the sanction that was later to force courts 
to take the position that a case similar to that dealt with in a stat- 
ute, but entirely unprovided for by it, must remain so. 

The hold supplementation of statutes, recognized after the middle 
fourteenth century to be legislative action, was no longer within the 
province of judges, but, just as analogous cases were within a com- 
mon-law rule, so situations unmentioned in an act but in the same 
mischief as that toward which it was directed were aided by ‘lequity 
de lestatut. , . . 

. . . Definite principles indicative of the factors that must be 

present for a situation to be remedied by ‘lequity de lestatut’ did not 
evolve: if a useful result could be reached, or if no remedy was other- 
wise available, a case might be brought within, an act that had not 
dealt with it in express terms. A rudimentary rule does appear in 
Henry IV’s reign, though it was by no means always observed in 
practice: analogous cases are not to be taken by the equity of penal 
statutes. Later in the Year Book period, statutes in derogation of 
common right, and those that restrained or abridged the common 
law, are said to fall within that rule, and the argument was made that 
‘when a statute abridges the common law nothing will be taken by 
equity of it but it must be read stricter The answer to this conten- 
tion was a denial that the act abridged common law or the counter- 
assertions that it enlarged the law, that it was beneficial, that if the 
act were not extended to the case before the court ‘great mischief 
would ensue,’ or, more rarely, that the act did not restrain but was an 
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affirmance of the common law. Such reasoning, however, must not 
be given undue prominence, for the decisions in fact turned only on 
fho answers to these questions; Is the case in the same mischief as 
that for which the statute provided? Is the result a legally reasonable 
and beneficial one? . . . 

That acts of Parliament had achieved a new status by the middle 
sixteenth century, however, is reflected in the fact that the distinc- 
tion between ‘penal’ and beneficial statutes then took its place as an 
objective rule of primary importance. As parliamentary enactments 
were removed from the ambit of private law and were no longer 
to be handled in essentially the same manner as common-law rules, 
the formulation of regulations governing their application naturally 
became necessary. . . . The eighth chapter of the Discourse 

notes the exceptions, amply supported by precedent, that were quick- 
ly made to tlie rule that ‘penal’ statutes must not be extended beyond 
their words, and similarly in Plowden many cases were brought foi- 
ward to show that a ‘penal’ statute may be extended, for though it 
is ‘penal against one, yet it is beneficial to all others,’ or, in the words 
of Chief Justice Montague, 'although it restrains the liberty of the 
tenant in tail, Sir, every statute which shall be extended by equity 
restrains someone, and is penal to someone, but yet inasmuch as it 
is beneficial to the greater number, it shall be taken by equity, and 
so is this statute, for it tends to the suppression of deceit and to the 
advancement of truth.’ The need for these arguments indicates the 
strength the distinction had acquired but also tliat it was, like the 
others that emerged contemporaneously, inadequate. One must not 
conclude, however, that it represents the fruit of three centuries of 
effort toward the formulation of a satisfactory rule: on the contrary, 
it was a pioneer attempt to treat statutes on a public- rather than 
a private- law level and as such an imderstandably imperfect and 
stumbling first step toward meeting a problem that had not pressed 
for solution earlier. 

As the sanction behind statutes rather than their content is stressed, 
they lose their separateness and form a cognate group that must be 
dealt with as a whole. In response to this need the distinctions men- 
tioned above became prominent and took their places as authentic 
rules of statutory interpretation. The change is no less apparent, 
however, in the transformation of ‘lequity de lestatut’ to ‘equity.’ 
In the Year Books, each statute had been considered individually 
and cases that were in the same mischief as that for which an act 
had provided, though they were not expressly included within it, 
were considered to be within the equity of that statute. But in the 
sixteenth-century reports ‘equity’ appears unconnected with par- 
ticular enactments, and clearly it is not accidental that Aristotle’s 
general principle of epieJceia was then for the first time taken to form 
its foundation. Extensions of acts to analogous cases were now made 
by judges in the light of a controlling Equitas: ‘the wise judges of 
our law deserve great commendation for having made use of it to 
enlarge the letter according to its discretion.’ , 
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In the sixteenth century, then, the extension of an enactment to 
a situation not within its precise words could be justified by means 
of the doctrine of a controlling ‘equity’ which was ‘no part of the 
law, but a moral virtue which corrects the law.’ This was a more 
generalized form of the Year Book concept of dequity de lestatut,’ 
which in turn reflects the new attitude towards statutes which were 
now being recognized as a body of material to be treated as a whole; 
but other explanations were also offered. The Disoowse met the 
difficulties by a theory grounded upon ‘reason & the common lawe.’ 
Statutes that confirm the common law may be taken by equity to 
include similar cases, just as the common law itself advances ad 
similia; and so, too, may statutes that resolve a difficulty at common 
law by choosing between conflicting rules, for when ‘doutes are de- 
termyned by parlyament, it shalbe said that that was the commen 
lawe, for so muche as it is presumed that which they doe to be upon 
beste reason.’ Statutes which ‘come in encrese of the commen lawe,’ 
by broadening a particular remedy beyond its recognized common- 
law area, may be taken to indicate that the remedy may be further 
extended to others in like mischief, ‘for synce the commen lawe is 
grounded upon commen reason yt is good that tlrat which augmenteth 
commen reason shulde be augmented.’ These cases were perhaps 
sufficiently clear, though it must be noted that no similar systematiza- 
tion had taken place in the Year Books; but where the common 
law had not dealt with a situation at all (which was most often true) 
there the reason of the statute may unaided serve to extend it to 
similar but unmentioned cases, ‘for the reason of the lawe is the soule 
& pythe of the lawe, yea, the verie lawe itselfe.’ Thus the ratio of 
the statute is its important part, and the extension of an act was ex- 
plained as an application of its ‘sence’ or ‘reason’ (quia ratio legis 
est anima legis) j rather than as a simple equalization of similar situa- 
tions made without theoretical justification in the course of the ad- 
ministration of justice. The Discourse clearly does not visualize a 
statute as a rigid pronouncement of law in the Austinian sense, to 
be applied literally and no further; nevertheless, it is evident that 
extensions to analogous cases raised moi-e difficulties and thus re- 
quired a more complex explanation than the lawyers in the Year 
Books had felt themselves obliged to formulate. 

As acts of Parliament take on the attributes of modem legislation, 
the intention of the legislator must grow in importance and take 
the place of the equity, conjectured purpose, or reason that had con- 
trolled earlier. It is therefore significant that only during the middle 
years of the sixteenth century did the intention of the makers be- 
gin to form the justification for extending a statute beyond its words. 
The Discourse had recognized that statutes must be taken ex mente 
legislatorum, and that the intention of the makers, whether secured 
directly ‘by theire lyvinge voice,’ or inferred from the actions of 
judges who had been ‘mooste neerest the statute,’ or from the words 
of the act itself, was important, but such considerations there oc- 
cupied a position subordinate to ‘reason’ which was itself sufficient 
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warrant for extension. Similarly, ‘yf it maie be expresslye gathered 
to be the meanynge of the statute makers,’ a ‘penal’ statute could 
be extended, but this was only one of several exceptions to the gen- 
eral rule. In Plowden’s Commentaries, however, legislative intent 
was more heavily stressed; statutes were to be read ‘according to 
common reason, and common intendment, and according to the minds 
of the makers.’ The phrase ‘the cases which are in the same mis- 
chief as those which are remedied by a statute are taken by the 
equity of that statute,’ and other variations of the maxim ubi ectdem 
est ratio ibi idem ius, gave way to another: ‘for everything that is 
within the intent of the makers of the act, although it be not within 
the letter, is as strongly within the act as that which is within the 
letter and intent also,’ The tract attributed to Hatton is more ex- 
plicit: “For when the words express not the intent of the Makers, 
the Statute must be further extended than the bare words, but ever 
it must be thought that the meaning of the Makers was such, when 
there is any proceeding other than the words bear, for it were an 
absurd thing to make an exposition go further than either the words, 
or the intention of the Statutaries reached unto.’ This new approach 
was immediately projected backward — a not unusual proc^ure in 
the common law — and it was recognized that in the past, when judges 
had extended the words of statutes, ‘the reason for their interpreta- 
tion has always been founded upon the intention of the makers of the 
act, which they have collected sometimes by considering the cause 
and necessity of making the act, sometimes by comparing one part ‘ 
of it -with another and sometimes through extraneous circumstances, 
So that they have ever been guided by the intention of the makers, 
which they have always taken according to the necessity of the mat- 
ter and according to that which is consonant with reason and good 
discretion.’ 

Plowden’s use of the word ‘interpretation’ must be remarked. The 
word had been used earlier, though in other connections, and there 
is every indication that not until his period did extensions of the words 
of statutes become judicial ‘interpretations’ or ‘constructions’ of them. 
The appearance of the term ‘interpretation’ provides another indica- 
tion of the grovidng sanction back of acts of Parliament, for as enact- 
ments acquire formal rigidity their words must be saved by regard- 
ing departures from them as ‘interpretations’ made by judges. These 
were founded, as has been indicated, upon reason or equity — ^words 
substantially synonymous with justice — and in the later sixteenth 
century they were being made as well in the light of the intention 
of the legislature. In Plowden this is taken in its widest sense — as 
the desire. to reach results ‘beneficial a le common weal’ or to avoid 
‘enconuenience & mischiefe’ — and under so broad a concept of leg- 
islative intention, similarly equivalent in all respects to that of jus- 
tice, acts could be boldly extended, or (as will be shown later) nar- 
rowly restricted, without difficulty. The words ‘lentent del feasors,’ 
therefore, though they reveal a wholly different approach from that 
customary in the Year Books, did not immediately lead to results 
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contrary to or more limited than those that had been reached earlier 
by means of ‘lequity de lestatut’ or those that were contemporaneous' 
ly achieved by 'equity’' — by reliance upon the general purpose of the 
act or the ratio legis. Indeed, the last quotation shows that they 
were alternate methods for reaching the same end. An act may 
still extend to similar cases, though now that is explained as well by 
the presumption that the legislature could not have intended to per- 
mit the continuance of a mischief ‘en equall degree.’ The legislators 
alone know what they had intended, and therefore ‘the life of the 
statute rests in their minds,’ but ‘if they are dispersed, so that their 
minds cannot be known, then those who may approach nearest to 
their minds shsill construe the words, and these are the sages of the 
law whose talents are exercised in the study of such matters.’ Final- 
ly, judges must, since the words of statutes are to be extended in 
the light of the legislative will, approach that as closely as may be 
by acting as the lawmaker would have acted had the case presented 
for decision been brought before him rather than the court. 

Legislative intent, since it differed only verbally from the other 
reasons brought forward to explain the extension of statutory words, 
did not lead to their abandonment. Coke, it is true, used the doc- 
trine of ‘equity’ sparingly: the explanation most frequently offered 
by him for the extension of the words of an act (whether it be ‘penal’ 
or beneficial) was the purpose of the statute or the legislative will 
. or intention, sometimes secured from the preamble or title, but often 
simply drawn from the circumstances Plowden had enumerated. 
But, in the reports of the seventeenth century, arguments based upon 
‘equity’ — often synonymous with the actual or presumed intention 
of the makers as revealed by the act, but occasionally used in its 
older sense — continued to be found useful. The other explanations 
are found as weU, and in addition the results to which equity, pur- 
pose, reason, and intention all led could be reached by a ‘benigne & 
fauourable interpretation.’ As legislative intent narrowed in scope 
and became less clearly identified with the ‘auauncement del veritie' 
or ‘le conseruation de tranquility, peace & concorde,’ and as the pur- 
pose or intention of the statute came to be more rigidly limited by 
its words, the last-named grew more frequent, developing naturally 
into the liberal or equitable construction of beneficial acts charac- 
teristic of the early eighteenth century. 

Though that century and much of the seventeenth fall outside the 
scope of the present essay, there was evidently no acceptance, prior 
to Blackstone’s day, of the rule that, Parliament having spoken only 
of specific things and specific situations, all others were casus omissi 
within the maxim casus omissw habetur pro omisso. As Parliament 
became the sovereign and the duty of the judge was recognized to 
be merely to determine what Parliament has said and to ‘apply’ it, 
omitted particulars could no longer be supplied, since that would 
amount to a usurpation of or incroachment upon the power of the 
legislature. This is a view of the judicial function that differed funda- 
mentally from that which had prevailed earlier, and one that in re- 
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cent years has been the subject of increasingly vigorous attack. Its 
acceptance marks both the final abandonment of the powers of eq- 
uitable construction assumed by judges in the sixteenth century (and 
thus of the older undifferentiated practice best described in terms 
of ‘lequity de lestatut’) and the beginning of a long series of apologetic 
explanations for their past use. 


THEODORE F. T. PLUCKNETT, (REVIEW OF THORNE’S) 
"ELLESMERE ON STATUTES” 

60 Law Q. Rev. 242, 246-248 (1944). 

That we are in for a lively debate is clear from the first sentence; 
‘the history of statutory interpretation begins in the sixteenth cen- 
tury’ after the close of Henry VIII’s outburst of legislation. As op- 
posed to this, ‘the currently received theory’ which speaks of statu- 
tory interpretation as having existed during the Middle Ages (a) 
tacitly assumes a ‘developed sanction’ behind acts of Parliament so 
that strict adherence to their terms would be the noim, and (b) 
ascribes the observed deviations from that norm to a ‘power wielded 
by the judges’ which authorized them to depart at times from the 
legislative dictates. Professor Thorne objects to the ‘current the- 
ory’, first, that there was no compulsion to follow a statute strictly 
during the Middle Ages, and that the extension of a statute was no 
usurpation by the judges of the Legislature’s functions; and hence 
he objects, secondly, that there is no need to postulate ‘powers’ in 
the judges of the year book period. This portentous dogma is some- 
thing of a shock to one who has been accustomed for many years 
to write about what he fancied was the ‘interpretation of statutes' 
in the Middle Ages. As a statement of the practice of a later age, 
Professor Thome seems to profane those arcana of the law which 
ordinarily are not discussed; but since the matter is now raised, we 
may venture to ask what is the sanction behind statutes at the pres- 
ent day? Is there any compulsion upon a Court to interpret a stat- 
ute in a particular way? (Similarly, what sanction compels a Court 
to regard certain precedents as binding?) What can we say of such 
sanctions (supposing them to exist) if we must also postulate a 
‘power’ wielded by the judges permitting them to depart from the 
legislative dictate? 

Clearly it is useless to talk of ‘powers’ in any sense adverse to the 
Legislature in England, and we are not aware that anyone has used 
such language of our mediaeval law; the whole burden of the present 
writer’s contributions to the subject has been that mediaeval dealings 
with statutes were unfettered by theoretical considerations. True, 
the judicial attitude slowly changed — and it is changing still, and 
at no time was it logically consistent; but of a theory of interpreta- 
tion there is little trace until the doctrine of the separation of- powers 
became fashionable. Professor Thorne associates ‘the currently re- 
ceived theory’ which he criticizes with the present writer, ‘though it 
is not usual to find the assumption that lies back of it so explicitly 
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stated’ as he himself has revealed it. Our defence may be stated 
very shortly: the omission to state the assumption is due simply to 
the fact that no such assumption was made. 

All this arises on pages 4 and 5; the clue to the difficulty does not 
appear (or did not appear to this reader) until reaching page 62, imd 
so it may be helpful to draw attention at once to a remark which 
does much to illuminate the author’s position. The author there 
adopts the word ‘interpretation’ in the peculiar sense in which some 
sixteenth century writers used it: ‘as enactments acquire formal 
rigidity their words must be saved by regarding departures from them 
as “interpretations” made by the judges’. This use of the word in- 
troduces the atmosphere of fiction and make-believe which certainly 
did become prominent in later times, and in this sense the word does 
imply a somewhat disingenuous evasion of a lawful command. The 
toleration of such a practice by the Legislature, and the language 
sometimes used by the Courts, combine to create the impression that 
the Courts are exercising some sort of ‘power’ to interpret statutes. 
But that is not the ordinary sense of the word to-day, and the fact 
that a modem book or article is entitled the ‘interpretation of stat- 
utes’ does not mean that the author accepts all the implications that 
the word held four hundred years ago. 

There is indeed a difference between the fourteenth century and 
the sixteenth century attitude towards statutes, and Professor Thorne 
is assuredly right in thinking that the change is in the statutes — v/q 
have often felt that the Statute of Uses is typical of the new age, with 
its elaborate drafting methodically dealing with every possible as- 
pect and detail of its general plan. The Legislature there took up 
the burden, which former ages had left to the Courts, of working 
out the detailed consequences of a legislative policy. We would ven- 
ture the suggestion that the last years of the fifteenth century saw a 
change in parliamentary procedure which facilitated this develop- 
ment. Instead of a prayer by the Commons in general terms for a 
particular legislative remedy, we find the famous petition formam 
cuiusdam actus in se conti/nens. As a result, Parliament considered 
not merely the general policy, but the exact wording of the proposed 
statute; and that wording had most often been settled in Govern- 
ment offices. The lawyers in the Commons, the judges in the Lords, 
and the council, which kept a close watch upon the proceedings, were 
all dealing with specific and carefully drafted texts. Under this im- 
proved and businesslike procedure it was inevitable that the words 
of a statute should acquire a new significance from the fact that they 
had been so often examined and finally adopted after prolonged de- 
liberation. Legislation, in fact, was no longer the Government’s 
vague reply to vaguely worded complaints, but rather the deliberate 
adoption of specific proposals embodied in specific texts emanating 
from the Crown or its officers. When the time came for lawyers 
and judges to apply these statutes, they perforce approached them 
with the knowledge that not only their general drift, but also their 
detailed wording, was the result of careful thought. Documents pre- 
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pared by such a procedure inevitably invited the reader to think that 
they meant exactly what they said, and nothing else. In short, we 
are inclined to think that the new attitude towards statutes, and the 
new spirit vsdthin the statutes, was primarily the result of more busi- 
nesslike methods of Parliamentary procedure. 

The above suggestion is put forward as an explanation in part, at 
least, of the unmistakable change in thought upon which Professor 
Thorne rightly insists. The principal issue involved is that in our 
view the change in attitude towards statutes was not the outcome 
of changing political thought; instead, we believe that the change 
in attitude was the product of procedural and administrative processes. 
The new attitude towards statutes was not the result of new doc- 
trine, but finally it did in its turn influence political thought. Having 
acquired the habit of setting great store upon the express wording 
of a statute, it became all the easier to accept an enhanced estimate 
of the nature of legislative authority. It is inevitably very difficult 
to find words which truly define that estimate. The author uses 
several phrases such as the ‘inviolability’ of a statute, the ‘developed 
sanction’ behind Acts of Parliament, or the ‘compulsion to follow Acts 
of Parliament’. Taken literally, all these expressions seem to us too 
precise, more especially since the author himself insists upon them, 
and balances them against the correlative ‘powers’ which are implied 
in his use of the word interpretation. For our own part, we are in- 
clined to believe that the greater reverence for Parliament and its 
statutes was primarily a matter of judicial sentunent rather than of 
theory. As for the ‘powers’ of interpretation, it is hazardous to use 
this word to mean more than the practical possibility of deciding a 
contested point of interpretation one way or the other — a possibility 
which will be wider or narrower as the sentiment of reverence for 
the ipsissima verba of Parliament varies. 

NOTH 

Cf. Frank Horack, Jr., "Statutory Interpretation — 'Light Prom Plowden’s Re- 
ports”, 19 Ky.L.J. 211 (1932). 


J. A. CORKY, ADMINISTRATIVE LAW AND THE 
INTERPRETATION OF STATUTES 

1 U. of Toronto L.J. 286, 297-298 (1936).* 

The constitutional theory after 1688 bore upon interpretation of 
statutes in several ways. It affected the form of legislation by tend- 
ing to make its provisions particular rather than general, an enumera- 
tion of instances rather than a broad statement of principle. Prior 
to the revolution, the details of administration had been largely set- 
tled by the executive under the prerogative. With prerogative cut to 
the bone, and the command of the king no longer a justification for 
governmental action, anything of moment that was done in the name 

* Reprinted by permission of Dean W. P. M. Kennedy, Faculty of Law, Editor. 

Read & MacDonald U.C.B.Leq.— 63 
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of government had to be authorized by a statute passed by parlia- 
ment. However, to have given an authority in general teims would 
have created a statutory prerogative. Hence the tendency to specify 
in detail the exact powers given.®® This spread to all branches of leg- 
islation apd was accelerated by the judicial policy of strict construc- 
tion.®® Wien the judges cut down tlie operation of general expres- 
sions, parliament had to attempt to achieve its object by specific enu- 
meration of all that the general expression was meant to include.®’’ A 
vicious circle was established, and prolixity became a pronounced 
vice of eighteenth-century statutes. . 

The great constitutional change was the supremacy of parlia- 
ment. . . . The constitutional implications of the political vic- 

tory of parliament were not at once perceived. Even at the date when 
Blackstone wrote, he took serious note of the contention that “where 
the main object of the statute is unreasonable, the judges are at lib- 
erty to reject it”.®® He himself held that this could not be so; and 
he added “if Parliament will positively enact a thing to be done which 
is unreasonable, I know of no power in the ordinary forms of the 
constitution that is vested with authority to control it”.®*^ Yet he 
was close enough to older views to say that “if there arise out of them 
collaterally any absurd consequences, manifestly contradictory to 
common reason, they are, with regard to those collateral conse- 
quences, void”,®* The eighteenth century was well advanced before 
the sovereign and absolute power of parliament was generally con- 
ceded. 

. . . If parliament may legislate anything it wishes and no 

other power may legislate at all, the duty of the judge is to determine 
what parliament has legislated and nothing else. Furthermore, if 
parliament in legislating speaks only of specific things and specific 
situations, it is a legitimate inference that the particulars exhaust 
the legislative will. The particular which is omitted from the par- 
ticulars mentioned is the casm omissus, which the judge cannot sup- 
ply because that would amount to legislation. When general language 
is not used, there is little need for interpretation. The doctrine of 
literalness, the direct application of the particular expressions in the 
statute to the facts of the case, became hard to resist. 


55 “English legislation in the eighteenth century bears a wonderfully empirical, 
partial and minutely particularizing character. ... In this ‘age of reason’, 
as we are wont to thlnlr It, the British Parliament seems rarely to rise to the dig- 
nity of a general proposition” (Maitland, “English Law," Encyc, Britt., Vol, 9, li ed., 
p. 605). 

. 56 Report of the Commissioners on Consolidation of the Statute Law, (1S86) Paj-1. 
Papers, vol. XXSV, 301, at p. 10 of the Report; Maitland, op. cit., p. COS. 

61 See the Instance referred to In Fletcher t. Lord Sondes, (18261 3 Bing. 501, at 
pp. 580-1. 

80 Bl. Comm. (1TC6), voL I, at p. 91. 

61 Ibid. 

6* Ibid. 


Read & MacDo:tald U.O.B.Leo. 
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0. Enunciation of Postidates by American Courts 
SPENCER V. THE STATE 

Supreme Court of Indlflaa, 1853. 6 lud. 41. 

Perkins, J. At the June term, 1853, of the Vigo Court of Common 
Pleas, Spencer, the appellant was convicted of bigamy, and sentenced 
to the state prison. He appealed to this Court; and he asks that said 
judgment and sentence be reversed, on the ground that the Court had 
no jurisdiction of the cause in which they were pronounced. 

The statute creating the Court of Common Pleas, and conferring 
its jurisdiction, was approved on the fourteenth day of May, 1852, 
and it empowered said Court to take cognizance of certain ci\^ cases, 
of certain misdemeanors, and of felonies in two specified cases: 1. 
When a person charged with that grade of crime was in custody; 
and, 2. When a person so charged, not in custody at the time, volun- 
tarily submitted to the jurisdiction of the Court. 

On the first day of June, 1852, eighteen days after the passage of 
the Common Pleas act, a statute was approved, entitled, “An act pro- 
viding for the organization of Circuit Courts, the election of judges 
thereof, and defining their powers and duties.” Said statute contained 
this clause, viz.: Such Circuit Courts, in their respective counties, 
“shall have original, exclusive jurisdiction in all felonies.” 

Both of the above statutes were enacted at the same session of 
the legislature, and are incorporated in the same volume of the re- 
vised statutes, the latter at page 5, the former at page 16, 

The question presented is, does the act conferring exclusive juris- 
diction of felonies upon the Circuit Courts, by implication, take away 
the limited jurisdiction previously possessed, in such cases, by the 
Courts of Common Pleas? . 

One of these acts, the first enacted, contains a provi- 
sion, in substance, that the Court of Common Pleas shall have, in cer- 
tain cases, concurrent jurisdiction of felonies; and the other of said 
acts, that last enacted, declares that the Circuit Court shall have orig- 
inal, exclusive jurisdiction of all felonies. These two provisions, touch- 
ing this single point, are all that are alleged to conflict. In relation 
to these, and these Mone, have we anything to determine. 

It first devolves upon this Court, then, to inquire whether these 
two provisions do, in point of fact, conflict; whether they are ir- 
reconcilably repugnant; for the law does not favor repeals by im- 
plication, and requires clearly repugnant language to effect them. 

Can, then, the Court of Common Pleas of a county possess a lim- 
ited jurisdiction over some felonies, and the Circuit Court of the same 
county possess original, exclusive jurisdiction of all felonies? 

It would seem that there could be but one opinion upon language 
so explicit as that contained in the Circuit Court act. Exclusive means 
without the participation of any other; and exclusive jurisdiction of 
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all felonies means a jurisdiction of them in which no other Court has 
any participation. Hence the Common Pleas can not participate in 
such jurisdiction, and still leave it in the exclusive possession of the 
Circuit Court. ... 

The two provisions, then, being repugnant, the next question is, 
which provision shall be modified by the other? When two statutes 
directly conflict in any of their provisions, which of them, by implica- 
tion, repeals or modifies the other? Does the one last enacted modify 
the one first enacted, or does the one first enacted modify the later 
statute. And now arises the necessity of consulting the authorities, 
and ascertaining the rule of decision applicable to this question. 

We find that where such statutes are passed at different sessions 
of the legislature, there is no difficulty. The rule is settled by a cloud 
of authorities tliat the act iast enacted controls the former. Bowen 
V. Lease, 5 HiU 221, and cases cited; Norris v. Crocker, 13 How. 429, 
and cases cited. . 

And here we must be indulged in the remark that we regard the 
rules for the construction of statutes equally a part of the law of the 
land with, and a not much less important part than, the statutes them- 
selves. This power of construction in Courts is a mighty one, and, 
unrestrained by settled rules, would tend to throw a painful uncer- 
tainty over the effect that might be given to the most plainly-worded 
statutes, and render Courts, in reality, the legislative power of the 
state. Instances are not wanting to confirm this. Judge-made law 
has overrode the legislative department. It was the boast of Chief 
Justice Pemberton, one of the judges of the despot Charles the sec- 
ond, and not the worst one even of those times, that he had entirely 
outdone the parliament in making law. We thinlc that system of 
jurisprudence best and safest which controls most by fixed rules, and 
leaves least to the discretion of the judge — a doctrine constituting 
one of the points of superiority in the common law over that system 
which has been administered in France, where authorities had no 
force, and the law of each case was what the judge of the case saw 
fit to make it. We admit that the exercise of an unlimited discre- 
tion may, in a particular instance, be attended with a salutary re- 
sult; still, history informs us that it has often been the case that the 
arbitrary discretion of a judge was the law of a tyrant, and warns 
us that it may be so again. . 

We must now proceed to the inquiry whether the fact that the 
two statutes in question were passed at the same session of the leg- 
islature, makes any difference? 

This precise point arose in The King v. The Justices of Middlesex, 
2 Bam. and Adolph. 818. The question in that case was, “if two 
contradictory acts are passed in the same session of parliament, tO' 
come into operation on the same day, which is to take effect?” After 
the Court had advised. Lord C. J. Tenterden delivered the opinion of 
the Court. He said, “It appears that in this case the metropolitan 
act received the royal assent a few days after the local act, and, con- 
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sequently, we are of opinion that so far as the two acts are contra- 
dictory to each other, the metropolitan act, which last received the 
royal assent, must have the effect of repealing the other.” And again: 
“Our decision is conformable with the doctrine laid down in the At- 
torney General v. The Chelsea Water Works Company, (Fitzgibbon 
195.) There it was resolved that where the proviso of an act of 
parliament is directly repugnant to the purview of it, the proviso 
shall stand, and be held a repeal of the purview, as it speaks the last 
intention of the makers.” . 

The repugnant acts involved in the case before us, then, are to be 
considered as though enacted at different sessions of the legisla- 
ture. . 

It will be observed that, thus far, we have devoted almost no space 
to the question of intention on the part of the legislature, while it is 
a prominent general doctrine, that statutes must be interpreted ac- 
cording to the intention of the makers. And the question arises, how 
is that intention to be ascertained? 

Formerly it was the custom of the judges to go to the legislature, 
and inquire what they meant, where the language of an act was 
ambiguous or contradictory. Campbell, in the first volume of his 
Lives of the Lord Chancellors, p. 241, says: “The qualifications of 
the chancellor now became of gi’eat importance to the due adminis- 
tration of justice, not only from the increase of his separate jurisdic- 
tion, but from the practice of the common-law judges, when any ques- 
tion of difficulty arose before them in their several Courts, to take 
the advice of parliament upon it before giving judgment. In a case 
which occurred in the King’s Bench, in the 39th of Edward 3, Thorpe, 
the chief justice, says, ‘Go to the parliament, and as they will have 
us do, we vsdll, and otherwise not’ The following year Thorpe him- 
self, accompanied by Sir Hugh Green, a brother judge, went to the 
house of lords, where there were assembled twenty-four bishops, 
earls, and barons, and asked them, as they had lately passed a stat- 
ute of jeofails, what they intended thereby. Such questions, which 
were frequent in this reign, must have been answered by the chan- 
cellor.” Lord Campbell adds that “if the lords were still liable to 
be so interrogated, they would not unfrequently be puzzled; and the 
revival of the practice might be a check to hasty legislation.” 

But the practice has not been revived, and we now go, not to the 
legislature, but to the language of the statutes they enact for the 
public, and governed by certain established and binding rules of con- 
struction, we, from that, declare the legislative intention. 

The first of those rules is, that where the legislature have enacted 
a statute capable of being executed, couched in plain, explicit lan- 
guage, Courts shall declare that the legislature meant what they 
said. 

Such an act we find the Circuit Court act in question to be, which 
expressly declares that the Courts created by it shall have original, 
exclusive jurisdiction of all felonies. We are bound, then, to hold 
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that on the first of June, the day said act was passed, the legislature 
intended the Circuit Courts should have such jurisdiction, no matter 
what their intention had been eighteen days before. Hence, apply- 
ing the rule to the present case, where we find they had previously 
passed a statute which had given a portion of that jurisdiction to 
the Courts of Common Pleas; and the question is asked, what is now 
to be done? what did the legislature mean? The answer must be, 
the legislature shall be intended to have meant that what they last 
said shall govern, and that it shall, so far as repugnant to what they 
had formerly said, repeal that former declaration. Such, indeed, is 
another settled rule of construction. 

There is no necessity, therefore, for us to Inquire whether the leg- 
islature, or the members of it, really, personally did mean that a 
later statute, totally repugnant to a former, should repeal such former 
statute or not. This is not a case for such inquiry, and we are not at 
liberty to make it. And the legislature itself is not privileged to 
make an answer upon the point — an ex post facto interpretation to 
suit the times. That body is estopped by its language; and the law, 
the settled rules of construction, which this Court is bound to apply, 
make it imperative that we declare the later statute did repeal the 
former. It is only where the language of the statute is ambiguous 
— doubtful, or totally unreasonable — that Courts may proceed to 
hunt for intention, and then only to aid in giving a meaning to the 
language. 

There is another point upon which we have said nothing thus far, 
viz.: in relation to the inconvenience, or failure of justice which it 
is supposed may result from a decision in accordance with the view 
we take; for, in the language of the Supreme Court of Ohio, in the 
Heirs of Ludlow v. Johnson, 3 Ohio 553, 17 Am.D. 609, “it is our 
duty to declare, not to make the law. To do this correctly, the or- 
dinary rules of construction must be adopted, and the meaning of 
words, sentences and phrases must not be distorted in order to sus- 
tain a favorite opinion.” And in that of the Supreme Court of Mas- 
sachusetts in Pitman v. Flint, 10 Pick 504: “A mere failure of jus- 
tice would not be a sufficient ground for construing the statutes 
against their clear meaning, so as to give a Court jurisdiction. The 
proper mode of proceeding would be to apply to the legislature for 
remedy. It is only where the construction is doubtful, that the argu- 
ment from a failure of justice applies.” . . . 

We wiU add that we are strengthened in the position we have 
taken upon the construction of the acts involved, by the nineteenth 
section of the criminal-practice act, an act still subsequent to both 
the aforementioned, but passed at the same session, and embodied 
in the same volume of the code, and to be construed with them. It 
reads thus; 

“Informations are filed by the prosecuting attorney, upon affidavit, 
in any Court having jurisdiction of the offence. Criminal actions 
prosecuted by information, include all offences not within the juris- 
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diction of the grand, jury, or the exclusive jurisdiction of justices of 
the peace." 

Now, felonies are within the jurisdiction of the grand jm-y, and, 
hence, are not to be prosecuted by information; but prosecutions in 
the Common Pleas are by information, and, hence, must be limited 
to offences below felony. This statute, it will be observed, does not 
relate to particular cases of offence, but to the classes of offences 
as recognized by our statutes, and is a clear legislative expression 
that no felony shall be prosecuted in the Common Pleas, but that 
aU of that class of offences shall be prosecuted by indictment, and 
in the Circuit Court. We regard it as conclusive upon the question, 
and as furnishing a complete answer, if any were needed, to the 
suggestion, so far as such suggestion could bear on this case, that 
perhaps the jurisdiction of the* Circuit Court was intended to be 
limited to prosecutions according to the course of the common law; 
for it shows that felonies are to be prosecuted in no other way. This 
act is in pari materia with both the other acts involved in this case, 
as it relates to the practice in both the Courts organized by said acts. 
See, also, the act for the election of prosecuting attorneys. 2 R.S. 
1852, p. 385. 

If it be said that the constitution prohibits the effect given to the 
Circuit Court act, we reply that that act contains no provision other 
than upon the subject-matter of it as indicated by its title, and hence 
is in conformity to that instrument, and any effect it may have by 
implication upon prior statutes is not within any constitutional pro- 
hibition. It would be doing injustice to the convention to decide, 
upon slight conjecture, that they intended to change a long-estab- 
lished rule of law. We think, therefore, that the Court of Common 
Pleas had no jurisdiction of the case, and that the judgment against 
the appellant should be reversed. 

Stuart, J. . . . The question now presented is one of conflicting 

jurisdiction between the Common Pleas and the Circuit Court. 

Since the decision in 3 Ind., the Revised Statutes have been pub- 
lished. The fifth section of the act to organize Circuit Courts con- 
fers on that tribunal "original, exclusive jurisdiction in all felonies.” 
2 R.S. 6. It is contended that this act, approved June 1, 1852, and 
taking effect May 6, 1853, repeals the seventeenth and eighteenth 
sections of the Common Pleas act, approved May 14, 1852, and tak- 
ing effect October 1, 1852, as being the later expressed will of the 
legislature. 

In favor of this view, Ham v. State, 7 Blackf. 314, McQuilkin v. 
Doe, 8 id. 581, State v. Miskimmons, 2 Ind. 440, and numerous other 
authorities, are adduced. But the rule in these cases is applicable 
only to enactments “clearly repugnant" In all such instances of 
"manifest repugnance,” the maxim leges posteriores prior es contrarias 
dbrogant, must prevail. 

There are several considerations recognized by Courts in the ex- 
position of statutes, which seem to exempt the sections in question 
from the operation of the rule. 
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A seeming or partial repugnance is not sufficient. Courts are in- 
variably reluctant to declare a statute repugnant, unless it is clear- 
ly so. Accordingly, every hypothesis favorable to the harmonious 
co-existence of the two acts is to be first carefully weighed. 

In this connection, the intention of the legislature in distributing 
jui'isdiction between the two Courts is a primary object of inquiry. 

It has been seen, 3 Ind., supra, that the new Court was intended 
to provide against the ruinous delays of the old system; to admin- 
ister justice more promptly and, therefore, more efficiently, at less 
expense to the public, and without the intervention of a grand jury; 
to secure witnesses more easily eind while the facts were yet fresh 
in the memory; and in the spirit of the new constitution, to admin- 
ister justice “speedily and without delay.” 

So far, it is believed, the exercise of this jurisdiction by the Common 
Pleas has operated beneficially. Before a feature so satisfactory to 
the public is blotted out of the new Court, with all the confusion 
and consequences that must ensue, the intention of the law-maker 
to repeal should be clearly ascertained. 

These two acts are now component parts of the revised statutes. 
In a legislative revision, the work of many hands, discrepancies were 
to be expected. , No doubt there are many. At almost every step 
ambiguity and seeming conflict will meet the Courts. And yet the 
task of ascertaining the leading design of the legislature is not be- 
lieved to be insuperable. By a cautious adherence to the settled rules 
of statutory construction, the Courts may, in most instances, recon- 
cile seeming discrepancies, and carry out those beneficial reforms 
which the legislature contemplated. 

This mode of interpretation is as far removed from “bending rules 
to meet cases” as it is from that narrow, literal adherence to mere 
words, insensible of principles, which would render almost any en- 
actment a. mass of ridiculous contradictions. "Scire leges, non hoc 
est verba earwm tenere sed vim ac potestafem." In statutory ex- 
position, the reason, the spirit, the intention of the law, is above the 
mere cavil about words. The chief thing to be explored is the in- 
tention. This the judiciary is to seek in the history of legislation; 
in the objects contemplated, the evils to be corrected, and the rem- 
edies provided. 

It ill becomes the judiciary to affect to ridicule statutory exposition. 
So long as we have a judicial system, says a distinguished judge, we 
can not escape the power of judicial construction. "Wherever hu- 
man language is used, except in mathematics," says Lieber, “inter- 
pretation is indispensable. Its necessity lies in the nature of things, 
in our minds and in our language. No code can provide for all spe- 
cific cases, or be construed so as to close all further inquiry,” It 
is quite visionary, says Kent, to expect, in any code of statute lav', 
such precision of thought, and perspicuity of language, as to pre- 
clude all uncertainty. 
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This statutory interpretation, it is needless to add, is a work neces- 
sarily devolved upon the judiciary. 

The case at bar is important in itself; but still more so as evolving 
the principles which are to govern the Courts of the state in the con- 
struction of the revision. 

It will be observed that, in the Circuit Court act, there is no direct 
repealing clause. The repeal, if any, is by implication; and the policy 
of the law is not favorable to this species of repeal. . 

This rule is applicable to penal, as well as to other statutes. Thus 
the act of 1 and 2 Philip and Mary, that all trials for treason should 
be according to the course of the common law, and not otherwise, 
was held not to repeal 35 IT. 8, for trial of treason beyond sea. Dwar- 
ris, supra. So in Capen v. Glover, 4 Mass. 305, where one town was 
set off from another by act of the legislature, containing a stipula- 
tion that certain lands should not be taxed, it was held that a subse- 
quent general tax law, though in terms it embraced these very lands, 
did not operate as a repeal of the former provision. So also in Dodge 
V. Gridley, 10 Ohio 177, by an act regulating estrays, passed in 1831, 
persons living outside of village corporations were entitled to have 
their stock at large exempt from liability of being taken up by the 
village authorities. The charter of the town of Harmer, passed in 
1837, authorized the town council to prevent any description of 
animals from running at large in the streets. It was insisted thai 
as to the limits of Harmer, the latter act repealed the former. But 
the Court says, “repeals by implication are not favored. When two 
affirmative statutes exist, the one is not to be construed to repeal 
the other by implication, unless they can be reconciled by no mode 
of interpretation.” 

So also our own Court in The State v. Rackley, 2 Blacld, 249. 
The act of January 20, 1824, left it discretionary with the jury to 
find a verdict of guilty, in criminal cases, without costs. The act 
of January 30, 1824, expressly provided that, upon every convic- 
tion, the officers should be entitled to certain specified fees. The 
one act, it was held, did not repeal the other. The practical con- 
struction given to these acts, sustaining both, was, that upon every 
trial the costs should follow the conviction; the officers should have 
their fees, except when the jury expressly found otherwise. Here 
it win be observed, as in Goldson v. Buck, and as in the case at bar, 
the prior act was the exception, the latter act the rule. Thus were 
both acts upheld. 

In each of these cases, and the first and last upon penal statutes, 
too, the seeming repugnance is quite as strong as in the case at bar. 
Irr the first example, the affirmative words are as comprehensive as 
those in the Circuit Court act — all treasons shall be tried according 
to the course of the common law, to which the strong negative lan- 
guage, “and not otherwise,” is superadded. Yet in all these and nu- 
merous other parallel cases, scattered through the books, repeal by 
implication is denied and both statutes upheld. Bac. Ab., Statute,, 
J.; Dwarris 674; Smith Comm., supra. 
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Judicial reasoning on this subject is, perhaps, more uniform than 
in almost any other. To ascertain the intent by settled rules of in- 
terpretation is the great problem. Thus, Smith on Statutory Con- 
struction. Where it is not manifestly the intention of the lawgiver, 
from the whole system of legislation on the subject, that the latter 
act should control the former, it shall not be construed to have that 
effect, even though the words, taken strictly and grammatically, 
would repeal the former act. Smith Comm., § 757. So, accordingly. 
Lord Kenyon, one of the most conservative of judges. 

Again, aU the parts of a statute, and different statutes in ‘pari 
materia, whether repealed or not, in short, the whole system of leg- 
islation on the subject-matter, are to be considered with reference 
to the intent. . . . For it is to be presumed that a code of 

statutes relating to one subject was governed by one spirit and policy, 
and was intended to be consistent and harmonious. 1 Kent 463. 
Thus, also, the Supreme Court of the United States. If, from a view 
of the whole law and other laws in pari materia, the evident intent 
is different from the literal import of the terms employed to express 
it in a particular part, the intention should prevail, for that is, in 
fact, the legislative will. United States v. Fisher, 2 Cranch 386. In 
such cases, some degree of implication will be called in to aid the 
intent. Durousseau v. United States, 6 Cranch 307. Nor shall a 
particular thing given in a prior statute in pari materia, be taken 
away by any subsequent general words. Dwarris 658. But in such 
case the particular intent is to be considei*ed in the nature of an 
exception. Id. 658, 765. Or, as Marshall, C. J., states it, the general 
expressions were used in a particular sense. Adams v. Woods, 2 
Cranch 336. 

This mode of reasoning in regard to conflicting statutes has the 
greater significance when, as in the case at bar, the two acts were 
passed at the same session of the legislature. State v. Rackley, supra. 
For it is not to be presumed that the assembly would capriciously 
undo to-day what had been solemnly done yesterday on matters of 
such vital moment to the public. 

Nor is it easy to conceive how, consistently with the reasoning and 
principles of the authorities cited, the jurisdiction of the Common 
Pleas over felony, being the particular thing, definitely and minute- 
ly pointed out, can be controlled by the general words in the Circuit 
Court act. 

There are other rules of construction recognized in the books, 
which, at first view, might seem to militate against the jurisdic- 
tion claimed. Thus it is said that statutes which give a new remedy, 
or create a new jurisdiction, ought to receive a strict construction. 
But the same authority questions its correctness, and limits its ap- 
plication to commissioners, and other inferior officers, exercising 
summary powers. Dwarris 750. 

Another salutary rule, sometimes perverted, is that penal stat- 
utes Shan receive a strict construction. Dwarris 736. Yet accord- 
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ing to the same author, this applies only to the fact and the punish- 
ment. Ibid. In the United States v. Morris, 14 Pet. 464. Taney, 
C. J., while admitting the rule, held, that the evident intention of 
the legislature ought not to be defeated by an over-strict construc- 
tion. The rule, says Parker, C. J., does not exclude the application 
of common sense, in order to avoid an absurdity which the legisla- 
ture ought not to be presumed to have intended. The Commonwealth 
V. Loring, 8 Pick. 370; 9 Bac.Ab. 252-3; 1 Kent 462; People v. Utica 
Insurance Co., 15 Johns. 380; 8 Am.D. 243. Accordmgly, Spencer, 
C. J., in Sickles v. Sharp, 13 Johns. 497. 

But in a question not so much affecting persons as it is a seeming 
conflict between two Courts, to what end should the construction 
be strict? It is a penal statute, either way. The felony over which 
both have jurisdiction, is punished to the same extent in both Courts. 
But, on other grounds, the preponderance seems in favor of the Com- 
mon Pleas. The very object of that Court as explained in LindviUe 
v. The State, supra, is dispatch and efficiency. The public is every 
way deeply interested in having prisoners promptly disposed of. So 
that of the two, the new Court, giving the accused a speedier ad- 
justment of his constitutional rights, and the public a more efficient 
administration of justice, is entitled to the greater consideration. 

Here, then, are two affirmative acts passed at the same session. 
As to felony, they are in pari materia. The words of both are ex- 
plicit. It is not surely the first duty of the Courts curtly to announce 
that the one repeals the other, before the settled rules of construc- 
tion have been carefully applied, to the end that both may, if possible, 
stand and have effect. 

The practical operation of such a rule would be, it is feared, to re- 
peal by implication a large part of the revision. 

It is, therefore, deemed wiser and safer to adhere to the rule laid 
down by Judge Holman m the earlier days of this Court, (since quoted 
with approbation by the best elementary writers) , that less violence 
is done to the intention of the legislature by giving a construction 
which shall support both acts, than there would be to suppose that 
by one act it was intended to repeal another enacted at the same ses- 
sion. State V. Rackley, 2 Blaekf. 249. 

Having thus deduced the rule from the adjudicated cases, it seems 
proper to inquire whether any light is to be obtained from other p,aifl:s 
of the revision. . - . 

It is believed the revision itself furnishes the very rule of construc- 
tion contended for. 2 R.S. 339. “The construction of all statutes 
of this state shall be by the following rules, unless such construction 
be plainly repugnant to the intent of the legislature, or the context 
of the same statute.” “Words and phrases shall be taken in their 
plain ordinary sense; technical words in their technical import.” 

Now taking this all together, it is substantially the rule of con- 
struction at conunon law, only, as we shall see, made still more lib- 
eral. 1 Kent 462, In cases of ambiguity or conflict, the Courts are 
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as much bound as ever to resort to the well-settled rules of statutory 
exposition, to ascertain the Intent of the legislature. It is stiU left, 
after all, as a matter of intent, whatever words are used. To so ex- 
pound a statute as, on the one hand, to carry into effect the beneficial 
reforms contemplated by the lawgiver, and, on the other, not to as- 
sume legislative powers by making rather than expounding law, re- 
main now as they have ever been, among the highest and most 
delicate duties of the judiciary. 

The rule of construction, as to whether it shall be strict or liberal, 
is worthy of special notice. “The foregoing rules of construction 
and definition of terms shall be in addition to and part of those 
adopted in the code of civil practice; and, together with those, shall 
apply to all statutes or acts of the legislature.” 2 R.S. 341, So it 
would seem that in the construction of statutes, penal acts shall not 
be distinguished from others. The same rule shall apply to all, civil 
and criminal. 

What, then, are the rules adopted in the civil practice, as above 
alluded to? Among them are the following: “The provisions of this 
act shall be liberally construed, and shall not be limited by any rules 
of strict construction.” 2 R.S. 223. 

The sum of these various and scattered provisions is this: A lib- 
eral construction is extended to all statutes, and the plain intent of 
the legislature respected and carried out. This rule gives eflSciency 
to remedial legislation. On any other principle, a technical judiciary, 
•clinging narrowly to the letter, in disregard of the spirit of the stat- 
ute, might retard, and even wholly defeat, the most useful and needed 
reforms. 

It but remains to apply to the case at bar the canons of construc- 
tion thus deduced. 

Regarding the two acts in pan materia as to felony, they stand 
and may be interpreted thus: The Circuit Court shall have original, 
exclusive jurisdiction of aU felony, except as is otherwise provided 
in the seventeenth and eighteenth sections of the act to establish 
Common Pleas. Thus may both be upheld. 

The jurisdiction of the Common Pleqs over felony is different from 
that of the Circuit Court. The one is purely statutory, dispensing 
with the grand jury and other common-law appendages. The juris- 
diction of the other is according to the course of the common law. 
These powers severally conferred for different purposes, and to be 
exercised in a different manner, may well subsist together, and thus 
both acts be upheld. 

The history of the legislature that passed these acts furnishes two 
remarkably strong facts against the intention to repeal. One of 
these is the strict observance of the parliamentary law, that an act 
passed is not to be repealed at the same session. Dwarris 673. This 
rule was obviously known and respected. For when the assembly 
of 1851-2, the same which passed the acts in question, wished to dis- 
pose of the act in relation to county boards and other enactments 
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passed at an early day, and which were found to be duplicated, or 
inconsistent with the subsequent revision, it did not leave these con- 
flicting acts in the statute-book, to be repealed by implication, to the 
embarrassment of the people and the Courts. Nor yet did the as- 
sembly violate the parliamentary law by repealing at the close what 
had been enacted at tlie beginning of the session. But an act was’ 
passed suspending the obnoxious statutes. Laws 1851-2, p. 31. 

The second fact in the history of the legislature of 1851-2, relates 
to the repealing act. It must be conceded that, notwithstanding the 
parliamentary rule, the assembly had the power to repeal acts passed 
at the same session. The very claim that there was an implied re- 
peal admits the right to repeal directly. Now, on the 18th of Jxine, 
1852, and long after the approval of both the Common Pleas and 
Circuit Court acts, another act was passed, entitled, “An act to repeal 
all former acts of the legislature except those therein named.” The 
first section reads; “All laws not enacted at the present session of 
the general assembly are repealed.” Had it been the intention to re- 
peal the seventeenth and eighteenth sections of the Common Pleas 
act, that intent could have been easily and briefly expressed. That 
no such repeal is expressed, leaves, says Dwarris, a strong presump- 
tion that it was not intended. Dwarris 717. Had the seventeenth 
and eighteenth sections been obnoxious, we should have found them 
either suspended in the suspending act, or repealed in the repealing 
act. Instead of that, we find all the laws enacted during the session 
carefully excluded from the operation of the repealing act. 

If the intention of the law is thus plain, and yet words are used 
which either in their usual sense or technical import are fatal to 
that intention, what are the Courts to do? The common-law rule 
of construction, as deduced from the authorities, and the legislative 
rule, as prescribed in 2 R.S., chap. 17, supra, make the judicial path 
plain. In such cases of repugnance between the intent and the lan- 
guage, the Court has only to follow the statutory rule, viz: ordinary 
words shall not be taken in their usual sense, nor technical words 
in their technical import; but the Courts shall give the words and 
phrases used such limited acceptation as shall make the law accord 
with the manifest Intention of the legislature. 

If this be judicial legislation, it is such as the common law and 
the statutes of this state authorize. 

The opposite ground combines far more of the elements which' 
define judicial law-making, without the merit of being either remedial 
or politic. For this Court to divest the Common Pleas of jurisdic- 
tion over felony — a jurisdiction so clearly, and upon such weighty 
■considerations of public policy, conferred, is not easily distinguished 
.from the assumption of power to repeal statutes, and repudiate the 
rules of construction which the coordinate branch had provided. 

For these reasons, it is thought that both acts are in force. Passed 
■at the same session, relating to the same subject-matter, and form- 
.ing parts of the same general system, they require no judicial indul- 
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gence to enable them to stand together harmoniously in the revi- 
sion. 

I am therefore of opinion that the judgment of the Common Pleas 
should be affirmed. 

Per Curiam. The judgment is reversed. 


In re COBURN 

Supreme Court of CaUfornia, 1913. 165 Cal. 202, 131 P. 352. 

Sloss, J. The superior court of the county of San Mateo having en- 
tered a judgment or order appointing M. J. Hynes guardian of the 
person and estate of Loren Cobum on the ground of incorapetency, 
the alleged incompetent appeals from the judgment and from an or- 
der denying his motion for a new trial. The proceeding was instituted 
in February, 1908, when A 2 xo A. Cobum, nephew of Loren, filed a pe- 
tition averring the incompetency of his uncle and praying for the ap- 
pointment of a guardian. Upon a trial, the court found in favor of the 
allegations of the petition, and appointed Carl Cobum, the adopted son 
of a brother of Loren Cobum, guardian of the latter’s person and es- 
tate. An appeal prosecuted by the alleged incompetent resulted in a 
reversal by the District Court of Appeal for the First Appellate Dis- 
trict of the order appointing a guarffian. In re Cobum, 11 Cal.App. 
621, 105 P. 924. The present appeals are based upon the result of a 
second trial of the same issues. 

The allegations of the petition, as amended, were as follows: “That 
said Loren Cobum is unable, unassisted, to properly manage and take 
care of his said property, and by reason thereof is likely to be deceived 
and imposed upon by artful or designing persons, and is mentally in- 
competent to manage his said estate. That he is mentally incompetent 
to manage his property; and that he is, by reason of old age and physi- 
cal disability and weakness of mind, unable to take care of himself and 
manage his property.” The court found that all of the allegations of 
the petition, and the amendment thereto, are true. It further found 
that at the time of the filing of the original petition “Loren Cobum 
was, for a long time prior thereto had been, ever since has been, and 
still is by reason of old age and weakness of mind, unable, unassisted, 
to properly manage and take care of himself and his property, and by 
reason thereof likely to be deceived and imposed upon by artful and 
designing persons”; and that at all the times stated, said Lorm Co- 
burn was and is “incapable of taking care of himself and managing his 
property.” 

The statutory provisions governing the appointment of guardians 
of incompetent persons are found in article 2 of chapter 14 of part 3 
of the Code of Civil Procedure. Section 1763, the first section of this 
article, provides that “when it is repr^ented to the superior court, or 
a judge thereof, that any person is insane, or from any cause mentally 
incompetent to manage his property, such court or judge must cause a 
notice to be given to the supposed insane or incompetent person of the 
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lime and place of hearing the case, not less than five days before the 
time so appointed, and such person, if able to attend, must be produced 
at the hearing. . . . Section 1764 reads: “If, after a full hear- 

ing and examination upon such petition, it appear to the court that the 
person in question is incapable of taldng care of himself and manag- 
ing his property, such court must appoint a guardian of his person and 
estate, with the powers and duties in this chapter specified.” Both of 
these sections, in substantially the same form which they now present, 
were parts of the Code as originally adopted. In 1891 the Legislature 
added section 1767, which declares that “the phrases ‘incompetent,’ 
‘mentally incompetent,’ and ‘incapable,’ as used in this chapter, shall 
be conshued to mean any person, who, though not insEme, is, by rea- 
son of old age, disease, wealcness of mind, or from any other cause, un- 
able, unassisted, to properly manage and take care of himself or his 
property, and by reason thereof, would be likely to be deceived or im- 
posed upon by artful or designing persons.” 'The appellant contends 
that the act adding section 1767 to the Code is, in various respects, m 
conflict with the Constitution and therefore void. For the purpose of 
upholding the sufficiency of the petition and findings, both of which 
papers are assailed by the appellant, it is necessary to look to section 
1767. . . . 

Section 1767 is a statute which purports to define certain terms used 
in existing sections of the Code. The first point made against the 
validity of section 1767 is that the act adding the section to the Code 
is an attempted exercise by the legislative branch of the government 
of a power belonging exclusively to the judiciary; the power, that is 
to say, of interpreting a pre-existing statute. The appellant quotes, in 
support of his position, Ms passage from Cooley’s work on Constitu- 
tional Limitations: “If the Legislature would prescribe a different rule 
for the future from that which the courts enforce, it must be done by 
statute and cannot be done by a mandate to the courts which leaves 
the law unchanged, but seeks to compel the courts to construe and ap- 
ply it, not according to the judicial, but according to the legislative 
judgment.” Const. Lim. (7th Ed.) 137. But the decisions cited in sup- 
port of this declaration, with one exception (Gov. v. Porter, 5 Humph. 
[Term.] 165), seem, when the facts are examined, to go no further 
than to deny the power of the Legislature to alter the construction of 
a statute in such manner as to affect rights existing when the declara- 
tory statute was passed (People v. Board of Supervisors, 16 N.Y. 424; 
Reiser v. Wm. Tell S. F. Ass’n, 39 Pa. 137; Lambertson v. Hogan, 2 
Pa. 22; Lincoln, etc., Ass’n v. Graham, 7 Neb. 173; Union Iron Co. v. 
Pierce, Fed. Cas. No. 14,367) . 

The weight of authority supports what we think to be the true rule, 
i.e., that such declaratory or defining statutes are to be upheld, except 
with regard to past transactions, as an exercise of the legislative power 
to enact a law for the future. Immediately follovraig the passage 
above quoted from Cooley, the learned author says: “But in any case 
the substance of the legislative action should be followed rather than 
its form; and if it appears to be the intention to establish by declara- 
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tory statute a rule of conduct for the future, the courts should accept 
and act upon it, without too nicely inquiring whether the mode by 
which the new rule is established is or is not the best, most decorous, 
and suitable that could have been adopted.” In Stebbins v. Board of 
Co. Com’rs (QC.) 4 F. 283, Mr. Justice MUler, sitting in circuit, r^ 
ferred to an act similar to the one before us in these terms: “WhUe it 
might not be true that rights existing prior to the explanatory or de- 
claratory statute win be affected by that declaratory statute, yet, in- 
asmuch as Congress or any legislative body has a right to pass a law 
for the future that such a statute shall be held to mean so and so, 
while it may not affect past transactions, it is equivalent to the pas- 
sage of a statute of that character for the future.” See, also. Stock- 
dale V. Ins. Co., 20 Wall. 323, 22 L.Ed. 348; Singer Mfg. Co. v. Mc- 
Collock (C.C.) 24 F. 667; State v. Com’rs, 83 Kan. 199, 110 P. 93. 

Adopting the view, then, that section 1767 is a valid enactment, 
there can be no occasion to go beyond its terms to learn what condi- 
tions will justify the appointment of a guardian. 

The grammatical construction of the section is not above criticism,, 
but defects in this respect, while they may enhance the difficulty of in- 
terpreting the enactment, do not impair its binding force. 

The judgment and the order denying a new trial are affirmed. 


STATE V. PARSONS 

Supreme Court of Iowa, 1928. 206 Iowa 300, 220 N.W. 328. 

Conviction for the crime of bootlegging, resulting in the imposition 
of sentence and judgment that the defendant pay a fine of $750 and 
in addition thereto be committed to the county jail of Marshall coun- 
ty, Iowa, for a period of nine months. The defendant appeals. Re- 
versed. 

De Graff, J. . . . Assignment of error is predicated on instruc- 
tion 9 given by the court, in which the statute (section 1922, Code 
1924) is substantially quoted that “courts and jurors shall construe” 
the liquor laws of the state “so as to prevent evasion.” We discover 
no reason why this statute should find a place in the instructions of 
the court in a case involving an alleged violation of the prohibitory 
liquor law. Tlie jury has nothing to do with construing the law. That 
is the function of the court. The Legislature does have power to pre- 
scribe legal definitions of its own language, and it may be conc^ed 
that when a legislative act embodies a definition, it is binding on the 
courts. However, the Legislature has no power to direct the judiciary 
in the interpretation of existing statutes. State v. Schlenker, 112 
Iowa, 642, 84 N.W. 698, 51 L.R.A. 347, 84 Am.St.Rep. 360. While a 
legislative construction of an act is entitled to due consideration from 
the courts, it is in no sense binding on the courts. Slutts v. Dana, 
138 Iowa, 244, 115 N.W. 1115. See, also, 36 Cyc. 1143; 12 C.J. § 813, 

p. 1102. 
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If a jury could render any obedience to section 1922, supra, it would 
have to be on the evidence, and, although the statute law may pre- 
scribe rules of evidence, it is not the function of the Legislature to in- 
struct the jury how it shall weigh evidence. We recognize that this 
statutory provision has frequently found lodgment in the charge giv- 
en by the trial court in cases involving violation of the liquor law, but 
this fact does not constitute a justification for the continuance of the 
use of the challenged instruction. Nor are we unmindful that the in- 
struction given in the instant case was approved by this court in State 
V. Comer, 198 Iowa, 740, 200 N.W. 185. We would not reverse the in- 
stant case on this ground, but we no longer approve, as a matter of 
practice, the giving of such an instruction. 

The judgment entered is reversed (on other grounds) 

NOTES 

1. The important dictum in the principal case was specifically overmled in 
State V. Matthcs, 210 Iowa 178, 189, 230 N.W. 522 (1930). The court in the Matthes 
case stated, “We are not concerned at this point with the question of how far, 
if at all, the legislature may hind the coui-ts in the construction of statutes. We 
simply have a case whei'e the court told the jury that it was their duty to construe 
the law so as to prevent evasion.” De Graff, J., who wrote the opinion in the 
Parsons case, dissented on the basis of a lack of constitutional power in the legis- 
lature to tell a court how a statute shall bo construed. He still leans heavily also 
on the conception of the jury as a fact finding body with no function construing 
statutes. 

2. See de Sloovere, "The Functions of Judge and Jury in Interpretation of Stat- 
utes”, 46 Harv.L.Rev. 1086 (1933). 


GORIN V. UNITED STATES 

Supreme Court of the United States, 1941, 
312 U.S. 19, 61 S.Ot. 429, 85 L.Ed. 488. 

[The case appears supra, p. 871] 


IN RE CAMERON’S ESTATE 

Supreme CJourt of Wisconsin, 1946. 249 Wis. 631, 25 N.W.2d 504. 

WiCKHBM, Justice. Decedent, an adult single person, was found in- 
sane and committed to the Winnebago State Hospital on June 25, 
1926. He remained at this institution until August 4, 1938, when he 
was transferred to the Outagamie County Asylum at Appleton. He 
remained here until his death on August 17, 19^4. Appellant, suc- 
cessor to the Board of Control, filed its claim in the coimty court 
against decedent’s estate for care and maintenance during the entire 
period. 'The court applied the ten-year statute of limitation to the 
claim and it is this that appellant complains of. The heirs of decedent 
are two adult brothers. Appellant contends that the claim of the De- 
partment of Public Welfare from June 25, 1926 to August 17, 1934, is 

Read & MaoDonaI/D U.O.B.Leg. — 64 
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not barred by the statute of limitations. This requires a study of the 
apphcable statutes and the several decisions that have constiaied them. 

In 1935 sec. 46.10(7) Stats, was created by chapter 336, laws of 
1935. This read as follows: 

“46.10(7). The actual per capita cost, as defined by rule of the 
state board of control, of maintenance furnished an inmate of any 
state institution, or any county institution in which the state is diarge- 
able with all or a part of the inmate’s maintenance, may be recovered 
by the state board of control, or in counties having a population of 
five hundred thousand or more by the county, from such person, or 
from his estate, or may be recovered from the husband or wife, father, 
children or mother of such person. In any such action or proceedings 
the statutes of limitation shall not be pleaded in defense . . . 

In State Dept, of Public Welfare v. Shirley, 243 Wis. 276, 10 N.W.2d 
215 (1943), this court held that sec. 46.10(7) imposed no liability at 
all but merely authorised recovery of maintenance from relatives; 
that the liability of relatives was provided for in sec. 49.11; that sec. 
46.10(7) merely vests authority for collection in the State Board and 
prescribes the manner of collection. The 1943 legislature, c. 548, 
amended sec. 46.10(7) and added the following: 

“The legislature intends, and so intended at the time this section 
was enacted by chapter 336, laws of 1935, to impose, exclusively by 
this subsection and no other, a liability for care in those institutions to 
which this subsection has application, upon the person receiving such 
care, upon his estate, and upon the relatives named herein and upon 
their estates. The words ‘may be recovered’ appearing in this sub- 
section are emd were intended to impose this liability,’’ 

[The Court re-examined the Shirley Case in the light of legislative 
liistory and concluded that it was wrongly decided. The Court con- 
tinued:] 

. It has always been regarded as a strong answer to a con- 
tention that we should change a construction of a statute that subse- 
quent sessions of the legislature had come and gone without any at- 
tempt to amend it. , 'This has been regarded as im indication of legis- 
lative concurrence vdth our interpretation. In this case, however, 
we have an especially pomted repudiation of the Shirley case at the 
first legislative session where the matter could be considered and in 
addition to making the meaning of 46.10 (7) Stats, unmistakably clear, 
the legislature went on to state that it had always been the purpose 
of the section to impose liability. While the 1943 legislature cannot 
usurp the function of this court and authoritatively construe a statute 
enacted by a previous legislature, its immediate and forceful repudia- 
tion of a decision is entitled to at least as much weight as has always 
been given the failure of the legislature to act at all. . 

Judgment reversed and cause remanded with directions to enter 
judgment for plaintiff in accordance with this opinion. 
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NOTES 

L In State ex rel. Johnson ▼. Broderick, — N.D, — •, 27 N.W.2d 84!>, 866 
(1947), the Supreme Court of North Balrota stated and applied the so-called “reenact- 
ment rule” as follows; “The rule la well settled that ‘where a statute that has been 
constimed by the courts of last resort has been reenacted in the same, or substan- 
tially the same, terms the legislature is presumed to have been faraillar with its 
construction, and to have adopted It as a part of the law, unless a contrary Intent 
clearly appears, or a different construction is expressly provided for.’ 69 O.J. pp. 
1061, 1063.” 

See Section 3 of this Chapter infra, .p. 1088 et seq., concerning the re-enactment 
rule. 

2. In Blumenthal v. United States, 88 F.2d 622 (O.O.AMlnn.l937), an issue was 
whether the Knox Act of 1909, regulating Intei'state shipment of alcoholic liquor, 
was impliedly repealed by the (Volstead) National Prohibition Act passed pursuant 
to the Eighteenth Amendment to the United States Constitution of 1920. The 
court concluded its argument on this point as follows (p. 627): 

“It Is also to be obseiwed that by Act of June ”6, 1936, § 8 (18 IT.S.O.A. § 390), 
subsequent to the repeal of the Jfiighteenth Amendment and the Volstead Act, Con- 
gress amended section 240 of the Knox AcL This amendatoiy act may be considered 
as a legislative Interpretation, and as such has a direct bearing on the legislative 
Intent. It was manifestly the understanding of Congress that the Knox Act 
had not been repealed ; otherwise, there would have been nothing to amend. It is, 
of course, ultimately the province of the courts to Interpret statutes, yet in so doing, 
they should give effect to the legislative Intent, and hence, the legislative Intei*- 
prctatlon Is entitled to consideration. tOiting cases.3 

"If we were otherwise In doubt as to whether the Knox Act was repealed by 
the enactment of the Prohibition Act, this amendment should, we think, be accepted 
as persuasive evidence of the intention of Congress, and that, In the final analysis, 
is the province of the courts in construing congressional enactments.” 


D. The Avwoach and, the Flam Meanmg Buie. 

WALL V. PFANSCHMIDT 

Supreme Court of Illinois, 1914. 265 111. 180, 106 N.E. 785. 

Carter, J. Plaintiffs in error filed a bill for the partition of certain 
real estate, in the circuit court of Adams county, to the June term, 
1913. A demurrer thereto was sustained, and the bill, which had been 
amended, was dismissed for want of equity. Plaintiffs in error elected 
to abide by their bill as amended and the cause was dismissed at their 
costs. A writ of error was sued out to review that decree. 

The amended bill averred that certain real estate was devised under 
the will of (Christian Abel to his daughter, Matilda, for her natural life 
and at her death to her children; that said Matilda intermarried with 
one Charles A. Pfanschmidt and to them were bom two children, Ray 
and Blanche; that said Charles A. owned certain real ratate adjoining 
that devised to his wife, Matilda, all of which the family occupi^ as a 
farm, residing on that portion devised to the wife; that on Or about 
September 27, 1912, Ray Pfanschmidt, one of said children, murdered 
his father, mother, and sister and Emma Kaempen, a school teacher 
boarding with them, setting fire to the residence and nartlv bumiup 
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the remains of said four persons so killed, and that the order of their 
respective deaths could not be determined; that said Ray Pfanschmidt 
had been indicted in the circuit court of Ajdams county for the murder 
of said four persons and pleaded not gudly ; that under the indictment 
for the murder of his sister said Ray Pfanschmidt was tried and found 
guilty and his punishment fixed by verdict of the jury at death; 

. The amended biU in this cause further alleg^ that Ray 
Pfanschmidt could not acquire any estate, right, or title in and to said 
real estate through his act of murder; . . 

The sole question in dispute is whether he could acquire an intere^, 
by inheritance, in the real estate owned by his father, mother, and sis- 
ter, who under the pleadings in this cause met their death by his acts 
intentionally committed. 

Our statute on descent provides: 

"That estates, both real and personal, of residents and nonresident 
proprietor in this state dying intestate, . . . shah descend to 

and be distributed in manner following, to wit: First — ^to his or her 
children and their descendants, in equal parts; . . . Second — 

when there is no child of the intestate, nor descendant of such child, 
and no widow or surviving husband, . . . and if there is no par- 

ent living, then to the brothers and sisters of the intestate, and their 
descendants.” Hurd’s Statl913, p. 907. 

This statute has never been construed by the courts of this state as 
to the question here involved. Counsel for plaintiffs in error admit 
that under the literal wording of the statute Ray Pfanschmidt would 
inherit, but their argument is to the effect that in construing this as 
well as all other statutes the maxims of the common law must be ap- 
plied, and that according to those maxims no one can be permitted to 
take advantage of his own fraud or wrong or acquire property by his 
own crime; that it must be assumed that the Legislature, in passing 
the statute of descent, had these maxims in mind, and that the statute 
should be construed according to such legislative intent; that so con- 
strued Ray Pfanschmidt acquired no Interest in the estate of his fath- 
er, mother or sister. 

If in a statute there is neither ambiguity nor room for construc- 
tion, the intention of the Legislature must be held free from doubt. 
The question as to what the framers of the statute would have done 
had it been in their minds that a case like the one here under con- 
sideration would arise is not the point in dispute. The inquiry is as to 
what, in fact, they did enact, possibly without anticipating the exist- 
ence of such facts. This should be determined, not by conjecture as 
to their meaning, but by the construction of the language used. 

"Where there is no ambiguity in the words, there is no room for 
construction. The case must be a strong one, indeed, which would 
justify a court in departing from the plain meaning of the words, es- 
pecially in a penal act, in search of an intention which the words them- 
selves did not suggest.” Chief Justice Marshall in United States v. 
Wiltberger, 5 Wheat. 76, 5 L.Ed. 37. 
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The statute of descent does not in any way, directly or indirectly, 
recognize this question. The wrong to be obviated and the remedy for 
it will guide the court in finding the intention of the Legislature, but 
this rule of law offers no authority for adding an important excep- 
tion or limitation to a statute which in clear language states a rule of 
public policy. . . . Knowledge of the principles of statutory in- 

terpretation must be imputed to the Legislature. In plain language 
om- statute of descent designates the persons who shall succeed to the 
estates of deceased intestates. That statute provides that in cases 
hke this the son and brother shall take the estate. By what authority 
can this court say that although there is a son and brother he shall 
not take, but that relatives who under the wording of the statute have 
no right to these estates shall take? It is impossible for the court to 
designate different persons to take such estate without a violation of 
the law. Under the rules for the interpretation of statutes the coruHs 
cannot read into a statute exceptions or limitations which depart from 
its plain meaning. ... If there were any ambiguity in this 
statute, or if it were the province of the court to settle this question 
with respect to the descent of property, then the argument of coun- 
sel for plaintiffs in error would have weight. When the Legislature 
has spoken in clear and unequivocal language the courts are bound 
thereby. . . . This court has held that the rules of the common 

law as to descent and devise have been wholly superseded by our stat- 
utes on those subjects. The courts have no concern -with the wisdom 
of a statute unless it contravenes some constitutional provision. 

Counsel for plaintiffs in error further contend that, if defendant in 
error obtained the title under the statute of descent, only the naked 
legal title passed to him; that he cannot hold it for his own benefit, 
but only as a trustee ex maleflcio and in trust for the heirs equitably 
entitled thereto, as held by the Court of Appeals of New York (Riggs 
v. Palmer, 115 N.Y. 506, 22 N.E. 188), basing the argument on like 
principles to those under which devises or bequests procured by fraud 
have been held constructive trusts, and applied, in equity, to the bene- 
fit of the persons equitably entitled thereto. 3 Pomeroy’s Eq.Jur. § 
1054; Larmon v. Knight, 140 111. 232, 29 N.E. 1116, 33 Am.St.Rep. 
229; 2 Tiffany on Real Prop. § 505a. 

Counsel argue that, even though the grounds of public policy would 
not justify the construction of the statute of descent as contended for 
by them, public policy will forbid such a construction or enforcement 
of the statute as will encourage crime or give a reward for its perform- 
ance. . . . This court has repeatedly held, in line with the gen- 

eral rule in other jurisdictions, that the public policy of a state must 
be sought in its constitution, legislative enactments, and judicial de- 
cisions. ... In Collins v. Metropolitan Life Ins. Co., 232 111. 44, 
83 N.E. 544, ... we said: 

“When the sovereign power of the state has by written constitution 
declared the public policy of the state on a particular subject, the 
legislative and judicial departments of the government must accept 
such declaration as final. When the Legislature has declared, by law. 
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the public policy of the state, the judicial department must remain 
silent, and if a modification or change in such policy is desired the 
lawmaking department must be applied to, and not the judiciary, 
whose function is to declare the law but not to make it. Limiting their 
actions to questions left open by the Constitution and the statutes, 
courte may, no doubt, apply the principles of the common law to the 
requirements of the social, moral, and material conditions of the peo- 
ple of the state and declare what rule of public policy seems best 
adapted to promote the peace, good order, and general welfare of the 
community; hence arises the rule that the decisions of its courts are 
to be investigated in determining the public policy of any govern- 
ment.” 

Statutes of descent and devise are declarations of public policy of 
this state on this subject. To hold that defendant in error obtained the 
naked legal title but only held it as trustee, as contended by counsel 
lor plaintiffs in error, would be to hold that by his crime he forfeited 
the right to inherit. 

Section 11 of article 2 of the Constitution of 1870 provides: 

“All penalties shall be proportioned to the nature of the offense, and 
no conviction shall work corruption of blood or forfeiture of estate.” 

The Criminal Code, in fixing the punishment for murder, states: 

“Whoever is guilty of miuder, shall suffer the punishment of death, 
or imprisonment in the penitentiary for his natural life, or for a term 
not less than fourteen years.” Hurd’s Stat.1913, p. 835. 

It does not state that the guilty person shall forfeit his right to in- 
herit. In Collins v. Metropolitan Life Ins. Co supra, it 

was said: 

These provisions are “clear and unequivocal declarations of the pub- 
lic policy of this state to the effect that no forfeiture of property rights 
shall follow conviction for crime.” 

Public policy does not demand this forfeiture, for the demands of 
public policy are satisfied by the proper execution of laws and the 
punishment of crime. If other punishment be required, the duty to 
so provide rests upon the legislative branch of the government. 
Whether this accords with natural right and justice is not for the 
courts to decide. The laws of descent do not depend upon the ideas 
of court or counsel as to justice or natural right hut depend entirely 
upon the provisions of the statute. In re Kirby’s Estate, 162 Cal. 91, 
121 Pac. 370, 39 L.R.A.(N.S.) 1088, Aiin.Cas.l913C, 928. 

“The line between legislation and interpretation is clear, and for the 
courts to declare a forfeiture for crime where the Legislature has re- 
mained silent is legislation by judicial tribunals — a subject with which 
they have no concern.” Holdom v. Ancient Order United Workmen 
159 111. 619, 43 N.E. 772. 

The decree of the circuit court must be affirmed. 

Decree affirmed. 
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NOTES 

1. TtiG principal case was distinguished In III. Bankers Life Ass’n v. Collins, 341 

111. 54S, 173 N.B. 465 (1030), which construed an insurance contract so as to pre- 
clude a murderer beneficial? from reaping its benefits. It was stated tliat the 
Wall Case “Involved solely the construction of the statute of descent as to real 
estate." Into the constmction of a contract, say the court, "entered . . . the 

law and public policy of the state as evidenced by the decisions of this court.” 

2. Observe the varying degrees of reluctance with which the courts adhere to 
the “plain meaning”, the reasons given for refusing to adopt the approach advo- 
cated by losing counsel, and the considerations of policy which influenced the eouits' 
choice in the following cases in this Section: Duncan v. Magette, Oaminetti v. 
United States, Chung Fook v. White, American Trucking Ass’na r. United States 
(lower court), and cases noted to each. 


E. The Equity of the Statute 
REPORTER’S NOTE TO EYSTON v. STUDD 

2 Plowden 459, 465 ; 75 E.R. 688, 605-696 (1574). 

. . . It is not the words of the law, but the intenial sense 

of it which makes the law, and our law, (like aU others) consists 
of two parts, vi2. of body and soul, the letter of the law is tlie body of 
the law, and the sense and reason of the law is the soul of the law. 

. And the law may be resembled to a nut, which has a shell 
and a kernel within, the letter of the law represents the shell, and 
the sense of it the kernel, and as you will be no better for the nut if 
you make use only of the shell, so you will receive no benefit by the law, 
if you rely only upon the letter, and as the fruit and profit of the nut lies 
in the kernel, and not in the sheU, so the fruit and profit of the law con- 
sists in the sense more than in the letter. And it often happens that 
when you know the letter, you know not the sense, for sometimes the 
sense is more confined and contracted than the letter, and sometimes 
it is more large and extensive. And equity, which in Latin is called 
equitas, enlarges or diminishes the letter according to its discretion. 

. , And this correction of the general words is much used in 

the law of England. . . . 


NOTE 

In the course of his opinion in Guiseppi v. Walling, 144 F.2(l 608, 616, n. 15a, 
Frank, J., notes that Aristotle, “In his remarks on 'equity,' said that 'all law Is 
couched in general terms, but there are some eases upon which it is impossible to 
pronounce coiTectly in general terms. Accordingly, where a general statement Is 
necessary, hut such a statement cannot be correct, the law embraces the majority of 
cases, although it does not ignore the element of error. Nor la it the less correct 
on this account ; for the error lies not in the law, nor in the legislature, but in the 
nature of the case. For it is plainly impos^hle to pronounce with complete ac- 
curacy upon such a subject matter as human action. Wherever then the terms of 
the law are general, hut the particular case Is an exception to the general law, it 
is right, where the legislator's rule is Inadequate or erroneous in virtue of its 
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gonei’ality, to rectify the defect which the legislator himself, if he were present, and 
liad he hnown it, would have rectihod in legislating . . . This is In fact tlie 

nature of the equitable; It is rectification of law where It falls through generality 
. . . For where the thing to be measured is indefinite the rule must he indefinite 
. . Nicomachean Ethics, Bk. V, Gh. 10, 1137b, 13-31. ‘The equitable seems 
to be just and equity is a kind of justice, but goes beyond tlie written law. This 
margin is left by legislators, sometimes voluntarily, sometimes involuntarily; iu- 
vQluntarlly when the point escapes notice, voluntarily when tliey ai'e unable to 
lay down a definition, and yet It is necessary to lay down on absolute rule; also 
in cases where inexperience makes it hard to define . . . ; for life would not be 

long enough for a person to enumerate the case.’ Rhetoric, Bk. I, Ch. 13." 


BAKER V. JACOBS 

Supreme Court of Vermont, 1891. 64 Vt. 197, 23 A. 588. 

Thompson, J. In the county court the jury returned a verdict for 
the plaintiff. Immediately after the verdict was returned the plaintiff 
directed the deputy-sheriff who had had charge of the jury to get them 
all together at the American House in Hyde Park, saying that ho 
wanted “to pay the cigars.” Thereupon the deputy-sheriff informed 
some of the jury that the plaintiff was going to treat, and several of 
the jury soon after met the plaintiff at the American House, and were 
treated by him with cigars furnished and paid for by him. At the 
same term the verdict was rendered the defendant moved to set it 
aside on account of the plaintiff’s having thus furnished several of the 
jurors with cigars by way of treat. The facts not being contradicted, 
the county court held, as a matter of law and not as a matter of dis- 
cretion, that the case was within R.L. § 997, and set the verdict aside 
and granted a new trial, to which holding of the court the plaintiff ex- 
cepted. 

By R.L, § 997, it is provided that “if a party obtaining a verdict 
in his favor shall, during the term of the court in which such verdict 
is obtained, give to any of the jurors in the cause, knowing him to be 
such, any victuals or drink, or procure the same to be done, by way of 
treat, either before or after such verdict, on proof thereof being made 
the verdict shall be set aside and a new trial granted.” The determina- 
tion of this case depends upon the construction to be given to this 
section. In ascertaining the intent of the legislature in enacting R.L. § 
997, we are aided by the trend of previous legislation on this subject. 
The first act rdating to it was passed November 1, 1791, and was en- 
titled, “An act to prevent undue influencing of jurors,” and was as fol- 
lows: “Whereas, the very pernicious practice of treating jurors by 
parties in litigation before the courts of law within this state has be- 
come prevalent by the party recovering, which tends much to the cor- 
ruption of the manners of the jurors, and is often subversive of justice 
by giving an undue bias, therefore, to prevent such evil practices in 
the future, it is hereby enacted by the general assembly of the state 
of Vermont that if any person obtaining a verdict in his favor in any 
court in this state shall, during the session of the said court in which 
such verdict is obtained, give to any of the jurors in said cause, know- 
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ing him or them to be such, any victuals or drink, or procure the same 
to be done, by way of treat, whether before or after such verdict, on 
due proof thereof being made, it shall be sufficient reason for arrest of 
judgment in said cause,” By an act passed March 2, 1797, the provi- 
sions of this act of November 1, 1791, were re-enacted in the same 
words, with the exception of the change that such treating “shall be 
sufficient reason to set aside the verdict, and award a new trial in such 
cause,” (Tolman’s Comp. p. 82, § 71;) and this continued to be the law 
until the enactment of R.L. § 997, in 1880. We thus see that the con- 
stant tendency of our legislation on this subject has been to make 
the law more stringent against the evil sought to be remedied by the 
act of November 1, 1791, and more efficient to suppress it. 

It is contended on the part of the plaintiff that cigars do not come 
within the meaning of “victuals or drink,” as used in R.L. § 997, and 
hence the treating of the jury by the plaintiff with cigars is not within 
the prohibition of the law. We do not deem it necessary to decide 
whether tobacco falls within the strict meaning of the terms “victuals 
or drink,” as has been ingeniously argued by the defendant’s counsel. 
In construing a statute of this kind, as was said in Ryegate v. Wards- 
boro, 30 Vt. 746, we are to “ . . . ascertain the true meaning of 

the legislature, though the meaning so ascertained conflict with the 
literal sense of the word.” In that case the court quoted with approval 
from an old book the following summary of the rules of construing 
statutes: “In some cases the letter of an act of parliament is restrained 
by an equitable construction; in others, it is enlarged; in others, the 
construction is contrary to the letter. In order to form a right judg- 
ment, whether a case be within the equity of a statute, it is a good 
way to suppose the law-maker present, and that you have asked him 
this question: ‘Did you intend to comprehend this case?’ Then you 
must give yourself such answer as you imagine he, being an upright 
and reasonable man, would have given. If this be that he did mean to 
comprehend it, you may safely hold the case to be within the equity of 
the statutes; for while you do no more than he would have done you 
do not act contrairy to the statute, but in conformity thereto.” We 
thirfk the rule thus laid down in Ryegate v. Wardsboro is the true rule 
of construction to be adopted in this case. . . . We think the 

furnishing a juror with a cigar by way of treat is. as much within the 
true intent and spirit of the statute as the treating him with a glass of 
whisky. Indeed, among a large class of people, in treating, cigars are 
now given and received instead of intoxicating liquors. We hold that 
the treating of the jurors by the plaintiff as stated was clearly within 
the provisions of R.L. § 997, and that as a matter of law the court 
below was bound to set aside the verdict and grant a new trial. Judg- 
ment affirmed and cause remanded for a r^ew trial. 
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IN RE TYLER’S ESTATE 

Supreme Court of Washington, 1926. 140 Wash. 679, 250 P. 456, 51 A.L.R. 10S8. 

Holcomb, J. From an order in probate proceedings setting over to 
respondent $3,000 worth of property out of the separate estate of his 
deceased wife under the provisions of section 1473, Rem.Comp.Stats., as 
amended by section 2, c. 142, of the Laws of 1923, entered in the court 
below, this appeal is taken. 

On November 10, 1924, respondent murdered his wife. On January ^ 
5, 1925, Ida S. Spangler was appointed administratrix of the estate of 
Anna L. Tyler, deceased. Prior to the filing of the petition by respond- 
ent to have the property set over to him in lieu of homestead, he had 
been tried, convicted, sentenced, and committed to life imprisonment. 
An affirmative answer to the petition was filed by appellants alleging 
the above facts and that respondent killed his wife for the purpose of 
securing the property. A demurrer to the affirmative answer was sus- 
tained. 

The question to decide is whether an uxoricide killing his wife for 
the purpose of getting possession of her separate property is entitled 
to the benefit of the above-cited statute. In that statute it is pro- 
vided: 

“If it shall be made to appear to the satisfaction of the court that no 
homestead has been claimed in the manner provided by law, either 
prior or subsequent to the death of the person whose estate is being 
administered, then the court,” upon such notice as may be determined 
by the court, “upon being satisfied that the funeral expenses, expenses 
of last sickness and of administration have been paid or provided for, 
and upon petition for that purpose, shall award and set off to the sur- 
viving spouse, if any, property oif the estate, either community or 
separate, not exceeding the value of three thousand dollars ($3,000) . 

. . The order or judgment of the court making the award or 

awards provided for in this section shall be conclusive and final, ex- 
cept on appeal and except for fraud. The awards in this section pro- 
vided shall be in fieu of all homestead provisions of the law and of ex- 
emptions.” 

By the express terms of this statute the apparent duty of the court 
is to award and set off to the surviving spouse the amount of property 
therein mentioned in lieu of homestead provisions of the law and all 
exemptions. The only exception provided for in the statute is that of 
fraud. But the apparent duty above stated must be construed in con- 
nection with other statutory provisions and principles in such a case as 
this. His honor, the trial judge, rendered a very able judicial opinion 
upon this question, which, indeed, constitutes a brochure upon the 
subject. Nor is he to be criticized for accepting the one statute at its 
face value and feeling fettered thereby, for it is a fact that the ma- 
jority of about 14 jurisdictions which have considered this and analo- 
gous questions sustain him. 
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It is so offensive to good conscience, repugnant to justice, and re- 
volting to the mind of every right-thinldng person that one should 
come into court with bloody hands eind receive as it were a reward for 
his iniquity that we cannot conceive that the Legislature composed of 
persons of good sense and integrity should ever have intended, in en- 
acting tlie statute and its amendment, that such consummation could 
be accomplished. It must be true that such a state of facts as appear 
in this case was not in the mind of the Legislature at the time the 
statutes were passed. 

It is argued on behalf of respondent, in effect, with which the trial 
court agreed, that the courts must give effect to the language of the 
statute as written, it being plain and unambiguous; that to construe 
this statute so that it would provide that one as in the present case 
should not benefit by his own crime would be to judicially interpret 
into the statute a provision not there found. It is also declared that it 
cannot be said that the Legislature did not have in mind the malting 
of exceptions, because it provided against fraud. 

We are compelled to admit that a majority of the courts which 
have passed upon similar questions have held that the court has no 
power to write into an imambiguous law an exception which would 
prevent one from benefiting by his criminal act, when the Legislature 
has not so provided. Some of the cases which have been examined 
have dealt with statutes upon insurance policies where the beneficiary 
by homicide killed the insured so as to more speedily come into the 
money. Others have been upon statutes of inheritance or descent, 
where one has killed a person whose property had been willed to, or 
would descend to him, in order more speedily to come into the estate. 

The New York Court of Appeals decided in Riggs v. Palmer, 115 N. 
Y. 506, 22 N.E. 188, 5 L.R.A. 340, that a murderer cannot take there, 
as legatee or heir, the estate of one whom he has murdered for the 
purpose of obtaining the property. It was well observed: 

“Besides, aU laws, as well as all contracts, may be controlled in their 
operation and effect by general, fundamental maxims of the common 
law. No one shall be permitted to profit by his own fraud, or to take 
advantage of his own wrong, or to foimd any claim upon his own in- 
iquity, or to acquire property by his own crime. These maxims are 
dictated by public policy, have their foundation in universal law admin- 
istered in all civilized countries, and have nowhere been superseded 
by statutes, . . . These maxims, without any statute giving 

them force or operation, frequently control the effect and nuUlfy the 
language of wills, . . . Here there was no certainty that this 

murderer would survive the testator, or that the testator would not 
change his will, and there was no certainty that he would get this 
property if nature was allowed to take its course. He therefore mur- 
dered the testator expressly to vest himself with the estate. Under 
such circumstances, what law, human or divine, win allow him to take 
the estate and enjoy the fruits of his crime?” 

And so in the case at bar, under the allegations of the petition, the 
murderer killed his; wife so that he could possess himself of her prop- 
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erty. The Legislature, thinking, of course, of the most common acts 
and conduct of mankind, provided only the exception for fraud, but is 
it to be supposed that, when providing against fraud as an exception 
in which the award should not be granted, it had in mind that the 
much blacker act and crime, homicide, should not bar one from taking 
the property as a homestead, while a mere fraud should? Such a sup- 
position is imthinkable. 

An English case (Cleaver v. Mutual Reserve Fund Life Ins. Co,, 1 
Q. B. 147) , a case interesting also because it grew out of the famous 
Florence Maybrick Case, held that the trust created by the insurance 
policy in favor of the wife under the English Married Woman’s Proper- 
ty Act, was incapable of being performed by reason of Mrs. Maybrick’s 
crime, and that the insurance money became a part of the estate of 
the insured. 

In giving judgment. Lord Esher, M. R., said: 

“Applying the rule of public policy to this construction of the section 
the wife here has, by her crime, rendered the trust in her favor incap- 
able of performance. It must therefore be treated as if it did not 
exist.” 

Fry, L. J., in giving judgment, said that: 

“It appears to me that no system of jurisprudence can with reason 
include amongst the rights which it enforces rights directly resulting 
to the person asserting them from the crime of that person. If no ac- 
tion can arise from fraud, it seems impossible to suppose that it can 
arise from felony or misdemeanor, . . . Tliis principle of public 

policy, like all such principles, must be applied to all cases to which 
it can be applied without reference to the particular character of the 
right asserted or the form of its assertion.” 

A similar question arose from a devise by will by a testator who 
was killed by his beneficiary, reported in 24 Ont.Rep, 132. It was 
there held that by his felonious act in killing his wife, although the 
killing was manslaughter and not murder, the husband had absolutely 
precluded himself from obtaining any benefit under her will or out of 
her estate. This decision was affirmed in that respect by the Supreme 
Court of Canada, in 24 Can.Sup.Ct.Rep. 650. . 

To allow respondent to reap the reward of his intentional homicide 
by granting him the separate property of his murdered wife is so utter- 
ly opposed to justice, good conscience, morals, and the maxims of the 
common law which are a part of the law of the land in force in this 
state that we are utterly unable to assent thereto. 

The judgment is reversed, with instructions to overrule the demur- 
rer to appellant’s answer to respondent’s petition, receive evidence in. 
support of the answer, and proceed further in accordance herewith. 

AskrbN, J. (dissenting) . The majority opinion is a splendid exposi- 
tion of what exceptions should have been placed in the statute. But 
the failure to place them there affords us no ground for supplying the 
deficiency. It may be, as the opinion says, offensive to good con- 
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science to allow a guilty person to obtain the benefits of the statute, 
but I confess that the shock to my conscience is greater at the at- 
tempt of the court to legislate an exception into the statute. 

As long as the Constitution provides that the Legislature alone shall 
enact laws for the people of the state, I shall deny that the court pos- 
sesses that right. 

NOTE 

The principal case was summarily disUngoished in In re Welch’s Estate, 200 
Wash. 686, 94 P.2d 758 (1930). Aiter noting the holding in the case and the fact 
that the statute concerned had been amended so as to coincide with it, the court 
said, “Without further discussion of the cited case, we think neither the facts nor 
the reasons assigned for the decision applicable to the instant case,” and went on 
to hold that a statute creating an award to the surviving spouse in lieu of home- 
stead rights gave an absolute right in spite of countervailing equities. There is- 
language in the case tending contra to the ideas of the principal case. 


DUNCAN V. MAGETTE 
Supreme Court of Texas, 1860. 25 Tc.x. 245. 

This was a suit brought on the 28th day of March, 1857, by John J. 
Magette against John Duncan, for the sum of $730, with interest 
thereon from the 1st day of March, 1856, the date of the alleged 
promise. The defendant demurred to the petition, and answered to the 
facts by a general denial, and pleaded that the plaintiff, on the 9th 
day of August, 1856, whilst acting as his overseer, wantonly, and 
without lawful excuse, killed a certain slave of the defendant, of the 
value of $1500, “which he pleads in reconvention,” and prayed for 
judgment for the same. 

Roberts, J.: The defendant pleaded as an equitable offset, that 
Magette being his overseer, without any just cause, killed one of his 
(defendant’s) slaves of the value of fifteen hundred dollars; and 
that said Magette was a transient person, and had no 'visible means, 
within the knowledge and belief of the defendant, sufficient to satisfy 
the said damage done to the defendant by said tort. 

This is hardly a sufficient allegation of insolvency, or of his nonresi- 
dence. Admitting it was, we do not think the plea a good one. Our 
statute prescribes “that when any suit shall be commenced and prose- 
cuted, in any court within this republic, for any debt due by judgment, 
bond, bill, or otherwise, the defendant shall have liberty, upon trial 
thereof, to make all the discounts he can against such debt; and upon 
proof thereof, the same shall be allowed in court.” Again: “and when 
the defendant may have a claim against the plaintiff, similar in its na- 
ture [but they need not be of the same degree] to that of plaintiff, he 
shall be permitted to file in his answer a plea of reconvention, setting^ 
forth the amount due him,” etc. And again: “that if plaintiff’s cause 
of action be brought on a claim of unliquidated or uncertain dam- 
ages founded on a tort or breach of contract, the defendant shall 
not be permitted to set-off or discount any debt due him by the plain- 
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tiff; and if the suit be founded on a certain demand, the defendant 
sHiall be 'permitted to set-off unliquidated or uncertain images, foii/nd- 
ed oon a tort or breach of covenant on the part of plaintiff. " Hart. 
Dig., Arts. 606, 609, 610. 

These clauses of the statute contain the general power given to 
the court to allow discounts and set-offs, with the limitations and re- 
strictions of that power. 

The case now before us falls clearly under the last restriction. The 
plaintiff has sued for a certain demand — seven hundred and thirty 
dollars, loaned money, and defendant attempts to set-off against this, 
uncertain damages founded on a tort — committed by killing his slave. 
This restriction has been modified somewhat, by the construction 
given to the word reconvention, used in this statute, in cases where 
the demand and the tort were a part of, or grew out of, or were con- 
nected with, the same transaction. (Walcot v. Hendrick, 6 Tex.Rep., 
406.) This was by giving to that term the effect given to it in the 
civil law of Spain, by its being used in our statute, — it being a word 
peculiar to the civil law. We thinlc this construction has been suffi- 
ciently liberal already. 

It is now proposed to add another qualification or exception to this 
restriction by preventing its operation m case the plaintiff be insolvent. 
This exception is not contained in the statute; nor is such a case em- 
braced within the scope of the general power granted to the court to 
allow discounts. (Art. 606.) And therefore if it be exercised by the 
court, it must derive the power from some source, other than the 
statute. A court of equity will set-off mutual demands, which cannot 
be set-off under the statute, in case of insolvency of the plaintiff. 
This is from an Inherent power of a court of equity, independent of tlie 
statute allowing off-sets. It furnishes a remedy by permitting a cross 
action. This is a remedy in aid of the law, and in advancement of its 
spirit, in cases where its letter might permit an irreparable injury. 
But can it be truly said that a court of equity would be granting a 
remedy in aid of the law and in the advancement of its spirit by ex- 
tending it to a case positively prohibited by the law? Our law posi- 
tively prohibits the application of a set-off arising upon a tort to a 
certain demand. The cases of uncertain damages relied on by defend- 
ant arose out of contracts not torts. Such is not now regarded to be 
the province of a court of equity. If it be said that the law did not 
contemplate a case of insolvency in this provision, it may be answer- 
ed, that upon the same reasoning every rule of law, however absolute 
or unqualified, may have implied exceptions annexed to it until it will 
almost cease to be a rule at all. 

We think then that the statute prohibits this plea, and that the court 
below did not err in overruling it. 

The counsel for the appellee applied for a rehearing. 

Roberts,!.; Although the counsel on both sides rely upon the rules 
of law as respectively presented by them, it is obvious that the great 
argument, whether expressly developed or not, by which those rules 



Sec. 2 


Postulates and Approaches 


1023 


are sought to be discovered, interpreted and enforced, consists in an 
appeal to the sense of justice of the court. The opinion of the court 
in this case does not yield to the force of that appeal. Having written 
it, I avail myself of the opportunity afforded by this application, to 
present my own views upon the foundation and force of this appeal to 
the sense of justice of the court, whether used as an influencing con- 
sideration, in interpreting and enforcing the rules of law, or directly 
urged as the basis of judicial action. A frequent recurrence to first 
principles is absolutely necessary in order to keep precedents within 
the reason of the law. 

Justice is the dictate of right, according to the common consent of 
mankind generally, or of that portion of mankind who may be asso- 
ciated in one government, or who may be governed by the same prin- 
ciples and morals. 

Law is a system of rules, conformable, as must be supposed, to this 
standard, and devised upon an enlarged view of the relations of per- 
sons and things, as they practically exist. Justice is a chaotic mass of 
principles. Law is the same mass of principles, classified, reduced to 
order, and put in the shape of rules, agreed upon by this ascertained 
common consent. Justice is the virgin gold of the mines, that passes 
for its intrinsic worth in every case,' but is subject to a varying value, 
according to the scales through which it passes. Law is the coin from 
the mint, with its value ascertained and fixed, with the stamp of 
government upon it which insures and denotes its current value. 

The act of moulding justice into a system of rules detracts from its 
capacity of abstract adaptation in each particular case; and the rules 
of law, when applied to each case, are most usually but an approxima- 
tion to justice. Still, mankind have generally thought it better to 
have their rights determined by such a system of rules, than by the 
sense of abstract justice, as determined by any one man, or set of 
men, whose duty it may have been to adjudge them. 

Whoever undertakes to determine a case solely by his own notions 
of its abstract justice, breaks down the barriers by which rules of 
justice are erected into a system, and thereby annihilates law, 

A sense of justice, however, must and should have an important in- 
fluence upon every well organized mind in the adjudication of causes. 
Its proper province is to superinduce an anxious desire to search out 
and apply, in their true spirit, the appropriate rules of law. It cannot 
be lost sight of. In this, it is like the polar star that guides the voyag- 
er, although it may not stand over the port of destination. 

To follow the dictates of justice, when in harmony with the law, 
must be a pleasure; but to follow the rules of law, in their true spirit, 
to whatever consequences they may lead, is a duty. This applies as 
well to rules establishing remedies, as to those establishing rights. 
These views will, of course, be understood as relating to my own con- 
victions of duly, and as being the basis of my own judicial action. 



1024 


Interpretation and Construction 


Ch. 7 


NOTES 

1. Of. Spencer v. State, supra, p. 995. 

2. Tlie doctrine of equity of the statute has, as such, been generally ali.andoned 
today. See eispecially Tompkins v. First National Bank, 18 N.Y.S. 234 (1892), and 
generally Loyd, “The Equity of a Statute," 58 U.Pa.L.Rev. 76 (1009), Ilorack, 
“Statutory Interpretation — Light from Plowden’s Reports”, 19 Ky.L.J. 211 (1031), 
de Sloovere, “Equity and Reason of a Statute,” 21 Cornell L.Q. 591 (1930). 

3. See Radin, “A Short Way With Statutes”, 56 Harv.L.Rev. 388, 400-40-4 (1942). 


GREENVILLE BASEBALL V. BEARDEN 
Supreme Court of South Carolina, 1042. 200 S.C. 363, 20 S.E.2d 813. 

Fisheurne, Justice. At the 1941 session of the General Assembly 
the following Act was passed (Acts 1941, 42 St. at large, page 307) ; 

“Section 1: . . . For a period of two years after the effective 

date of this Act, it shall be lawful to exhibit publicly motion pictures, 
athletic sports and musical concerts and to engage therein from and 
after two p. m. on Sunday in counties wherein the United States Gov- 
ernment has established and maintains permanent or temporary Army 
FortSj Naval or Marine bases; Provided, that the exhibition of such 
motion pictures and engagements in athletic sports is lawful on other 
week days. Provided, However, that the theatre operator shall first 
obtain from the town or city council a special permit to run his theatre 
on Sunday. The terms of this Act sh^l in no way conflict with any 
Sunday evening church service. 

“Section 2: Repeal. — All laws or parts of laws in anywise inconsist- 
ent herewith are hereby repealed.” (Emphasis added.) 

The primary question for determination presented in this action, 
which by permission was instituted in the original jurisdiction of this 
Court, is whether an army air base comes within the purview of the 
statute. The specific issue has to do with the air base located at Green- 
ville. The plaintiff seeks injunctive relief restraining the sheriff of 
Greenville County and his duly authorized deputies from in any man- 
ner prohibiting or interfering with the plaintiff in the exhibition of 
baseball games for public amusement in Greenville County after 2 
o’clock P. M., on Sundays, and from arresting plaintiff’s employees, 
baseball players and baseball umpires engaged in and officiating at 
such baseball games. Under the order of this Court a temporary re- 
straining order was issued pending the final decision of the case. 

It appears that on Sunday afternoon, April 26, 1942, in Greenville, 
a baseball game was commenced between a team of the plaintiff and a 
team from Macon, Georgia, both teams being members of the South 
Atlantic League. The sheriff of Greenville Coimty and his deputies 
stopped the game, and arrested the umpires upon a charge of viola ting 
Section 1733 of the 1932 Code. It is alleged and is admitted that the 
sheriff has threatened and intends to stop all future games played on 
Sunday, and to arrest those participating therein. The plaintiff sets 
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forth that unless the sheriff and his deputies are restrained, it will 
suffer irreparable property loss and damage; and that the steps 
threatened by the respondents if carried into execution will involve 
numerous lawsuits, will result in a multiplicity of successive prosecu- 
tions, and will effectually deprive the plaintiff of its property and prop- 
erty rights without due process of law. 

It is contended by the plaintiff that Section 1733, under which the 
respondents acted, has been repealed by the Act of 1941, and is clearly 
void in the County of Greenville. Section 1733 proscribes and prohibits 
public sports in this Slate on Sunday, and a violation of the statute is 
made a misdemeanor. 

The respondents take the position that the Act of 1941 should be 
given a literal and narrow construction. They say that an army “fort” 
does not include an army “air base.” 

It often happens that the true intention of the Legislature, though 
obvious, is not expressed by the language employed in a statute when 
that language is given its literal meaning. In such cases, the carrying 
out of the legislative intention, which is the prime and sole object of 
all rules of conslmction, can be accomplished only by departure from 
the literal interpretation of the language used. Hence, Courts are not 
always confined to the literal meaning of a statute; the real purpose 
and intent of the lawmakers will prevail over the literal import of the 
words. 

Modem authorities generally favor the interpretation of statutes 
according to the natural and obvious signification of the wording, 
without resort to subtle and refined construction for the purpose either 
of limiting or extending their operation. And Courts will reject the 
ordinary meaning of the words used in a statute however plain it may 
be, when to accept such meaning would defeat the plain legislative 
intent. 

It is a familiar canon of construction that a thing which is in the 
intention of the makers of a statute is as much within the statute as if 
it were within the letter. It is also an old and well-established rule 
that words ought to be subservient to the intent, and not the intent to 
the words. 

It is argued that the army air base at Greenville does not justify the 
application and operation of the Act in Greenville County, because an 
amiy “air base” does not come literally within the wording of the 
1941 Act. In our opinion, however, an army air base does plainly come 
within the intent, purpose, spirit and design of the Act. 

When the 1941 statute was adopted by the Legislature, the Congress 
of the United States had passed the Selective Service Act, 50 U.S.C.A. 
Appendix § 301 et seq., which called to the colors millions of young men. 
This Act was passed to meet the grave emergency which then and now 
confronts this nation. The United States Government by virtue of the 
Selective Service Act embarked upon a vast undertaking, all of which 
was well known to the General Assembly of this State, — ^the organiza- 
Bbad & MacDonald U.O.B.Leq.— 
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tion and training of an armed force of tremendous proportions. Upon 
induction into the service, these men were assigned and are still being 
assigned to the Army, the Navy, the Marine Corps, the Air Corps, and 
other branches of the service too numerous to mention. Training 
centers were established by the Federal Government in practically 
every State in the Union. These centers are designated as Forts, 
Camps, Naval and Marine Bases, Air Field, Airports, Air Bases, and 
words of like import and terminology. But regardless of name or 
particular designation, these centers are places generally devoted to 
the garrison and training of men in the art and science of modern war- 
fare — ^whether they be soldiers, sailors, marines, air pilots or bombar- 
diers. 

We have in South Carolina several of these training centers, of which 
the Court takes judicial notice: Fort Jackson, formerly Camp Jackson, 
near Columbia; Camp Croft, at Spartanburg; the Marine and Naval 
Bases at Charleston and Parris Island; Air Bases in Richland and 
Sumter Counties. We may safely assume that the Legislature was 
fully cognizant of the history and conditions of the time, and that the 
1941 Act was passed in the light of a realistic situation. The law- 
makers were obviously confronted with the problem of legally allowing 
to the thousands of troops at all training centers reasonable recreation 
and diversion on Sunday afternoons, — ^relaxation from the hard and 
continuous work of their daily routine. 

To construe the Act as contended for by the respondents would do 
violence to the evident intention of the General Assembly. We would 
have to hold that the lawmakers were more concerned with the 
recreational welfare of the troops at Fort Jackson than they were with 
the soldiers at Camp Croft, and that they completely ignored the exact 
similarity of situation and condition of those men undergoing training 
in aviation at the army air Teases in Sumter and Richland County. If 
those in authority should tomorrow change the designation of Fort 
Jackson, to Camp Jackson then to be logical, in accordance with the 
contention of respondents, the thousands of soldiers now at Fort 
Jackson would ipso facto be prevented from attending athletic sports 
on Sunday in Richland County, because the mere change of name 
would take Richland County out of the operation of the Act. 

It was held in the case of Hull v. HuU, 2 Strob.Eq. 174, 21 SiC.Eq. 175: 

“Where the words of a Statute, in their primary meaning, do not 
expressly embrace the case before the Court, and there is nothing in 
the context to attach a different meaning to them, capable of expressly 
embracing it; the Court cannot extena the Statute, by construction, 
to that case, unless it falls so clearly within the reasons of the enact- 
ment as to warrant the assumption that it was not spedficaJly enu- 
merated among those described by the Legislature, only because it may 
have been deemed unnecessary to do so. [Emphasis added.] 

“Where the general intention of the Statute embraces the specific 
case, though it be not enumerated, the Statute may, nevertheless, be 
applied to it by an equitable construction, in promotion of the evident 
design of the Legislature. But where this is done, it is always presup- 

KEAD & aiAODONAlD U.O.B.IiEG. 
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posed that such a case was within their general contemplation, or pur- 
view, when the Statute was enacted by them; for if the case be omitted 
in the Statute because not foreseen or contemplated, it is a casus omis- 
sus, and the Court, having no legislative power, cannot supply the 
defects of the enactment.” 

It seems to us too clear for argument that the present case falls 
clearly within the reasons of the enactment and warrants the assump- 
tion that an army “air base” was not specifically enumerated only be- 
cause the lawmd^ers deemed it unnecessary. By an equitable con- 
struction, “air base” must be deemed included, although not enumerat- 
ed, in promotion of the evident design and purpose of the Legislature. 

Included in the record aiid attached to the return of the respondents 
are affidavits from several State Senators who were members of the 
State Senate when the Act of 1941 was adopted, which purport to show 
the construction placed by them upon the Bill in the course of its 
passage. 

It is a settled principle in the interpretation of statutes that even 
where there is some ambiguity or uncertainty in the language used, 
resort cannot be had to the opinions of legislators or of others con- 
cerned in the enactment of the law, for the purpose of ascertaining the 
intent of the Legislature. . . . 

Another question presented by the respondents, a discussion of which 
we deferred, is that the Greenville Air Base is not yet established or 
maintained in Greenville County. It will be recalled that the 1941 
statute uses the words, “established and maintains permanent or 
temporary Army Forts,” etc. . . . Unquestionably, the air base 

site has been established, and the air base project is nearing comple- 
tion. But under the recited facts, we are unable to say, in the light 
of the 1941 Act, that the Greenville Army Air Base has yet been 
established and is being maintained as an air base. We do not think 
that it is, and for this reason alone a permanent injunction will not be 
issued at this time as prayed for in the complaint. Therefore, the 
temporary restraining order heretofore issued is vacated and dis- 
charged. 

Contrary to the contention of the respondents, we are of the opinion 
that the plaintiff lacked an adequate remedy at law, and was warranted 
in bringing this suit in the court of equity. 

Injunction denied. 

NOTE 

In In re Englewood Mfg. Co., 28 F.Supp. 653 (I>.0,Tenn.t939), the court, In refus- 
ing Lo depart from the literal' meaning to meet what it assumed to he the “equities” 
of the case, said (pi). 655-65G): ". . . It must be remembered that an act of a 

legislative body is a mandate from the people, whlcli is, in theoiy at least, promul- 
gated for the greatest good for the greatest number. The Courts have no right 
to change legislation In a given case even though the Court might feel that the 
equities are not fully met,’’ 
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F. The Mischief Buie Approach 
HEYDON’S CASE 

Exchequer, 1584. 3 Co. 7a, 76 E.R. 637. 

And it was resolved by them, that for the sure and true interpreta- 
tion of all statutes in genereil (be they penal or beneficial, restrictive 
or enlarging of the common law,) four things are to be discerned and 
considered: — 

1st. What was the common law before the making of the Act. 

2nd. What was the mischief and defect for which the common 
law did not provide. 

3rd. What remedy the Parliament hath resolved and appointed to 
cure the disease of the commonwealth. 

And, 4th. The true reason of the remedy. And then the office 
of all the Judges is always to make such construction as shall suppress 
file mischief, and advance the remedy, and to suppress subtle inven- 
tions and evasions for continuance of the mischief, and proprivato 
f:ommodo, and to add force and life to the cure and remedy, according 
to the true intent of the makers of the Act, pro bono publico. And it 
was said, that in this case the common law was, that religious and 
ecclesiastical persons might have made leases for as many years as they 
pleased, the mischief was that when they perceived their houses would 
be dissolved, they made long and unreasonable leases: now the stat. 
of 31 Hen. 8, doth provide the remedy, and principally for such religious 
and ecclesiastical houses which should be dissolved after the Act (as 
the said college in our case was) that all leases of any land, whereof 
any estate or interest for life or years was then in being, should be 
void; and their reason was, that it was not necessary for them to 
make a new lease so long as a former had continuance; and therefore 
the intent of the Act was to avoid doubling of estates, and to have 
but one single estate in being at a time; for doubling of estates implies 
in itself deceit, and private respect, to prevent the intention of the 
Parliament. And if the copyhold estate for two lives, and the lease 
for eighty years shall stand together, here will be doubling of estates 
mnul & semelf which will be against the true meaning of Parlia- 
ment. . . . 


SAMUEL E. THORNE, THE EQUITY OF A STATUTE 

31 Illinois Law Review 202, 214^216, 217 (1936). 

. , . We come finally to the celebrated rules in Heydon’s Case. 

They are not new — ^Plowden had anticipated them years earlier — but 
in the light of the tyrannically strict theory of interpretation we have 
sketched above they are revealed in their true light. They represent 
an effort to substitute Svmauslegung for the mechanical Wortausle- 
gung that was current judicial theory. They are phrased in very wide 
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terms, and on their face may seem to envisage the idyllic picture they 
are said to describe. But that picture is brought by the words only 
to a modem mind. Their kernel lies in the fourth rule — “the true 
reason of the remedy” — ^the purpose of the remedy — ^the Sim of the 
remedy. The rules cannot be taken anachronistically as an early 
effort to inculcate in judges a view that the statute revealed an at- 
titude that the appropriate exercise of judicial power permitted courts 
to advance. Courts had not yet reached the stage of looking beyond a 
statute’s words. Two hundred and fifty years will elapse before 
Baron Parke enunciates his golden rule of statutory interpretation, 
narrow as it is. The resolutions in Heydon’s Case are instead much 
closer to what courts were groping toward by means of the equity of 
the statute; and understanding of the ratio legis rather than the ratio 
verborum, an effort to make the interpretation of statutes, whether 
they be phrased in the singular or plural, something more than merely 
a grammatical exercise. The words, and not their sense, had hereto- 
fore absorbed complete attention: Heydon’s Case points toward an- 
other side, and gives a rule of thumb for illuminating the words by 
reference to that which they are to do. The choice is not the modem 
one between what a statute said and what a statute intended to do, 
but rather between what it said in abstract, in vacuo, so to speak, and 
what it intended to do. It is needless, as Professor Plucknett has point- 
ed out in another connection, to pretend that it is easy to think in these 
unfamiliar dimensions, and it may be urged that the distinction put 
forward here is a distinction without a difference. Nevertheless we 
think it one of much importance and one too frequently over- 
looked. . . . 

Prior to Heydon’s Case we find no effort to extend statutes (except 
those in affirmation of an already existing common law rule) beyond 
their literal word content in the light of what they were intended to do. 
Heydon’s Case itself extends a statute only slightly, and that in view 
of an apparent and exceptionally clear ratio legis. After the case we 
similarly can find no insistence upon purpose distinguished from 
words; the meaning of the statute continues to be gathered from its 
words as they stand, and the processs of interpretation is confined to 
the grammatical or literal meaning of the text. . 


NOTE 

In Allen, “Law in the MaWng”, 3rd ed. (1339) the author states at p. STS, f.n. 1: 
"Thus Byles, J., in Shuttleworth v. Le Fleming (1866), 687, 703: T suppose “within 
the equity” means the same thing as “within the mischief’ at the statute’ (which 
scilicet, was not Plowden's meaning).” 
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NASHVILLE & K. R. Co. v. DAVIS 

SupvemG Court of Tennessee, 1902. 7S S.W. 1050. 

Wilkes, J. This is an action for damages against the railroad com- 
pany for running over and killing three geese of the value of $1.50. 
The owner of the geese lived about one mile from the railroad, but 
permitted them to run at large, and they went upon the railroad track 
near a public crossing. The engineer blew the whistle and rang the 
bell for the crossing, but there is no proof that he rang the bell or 
sounded the alarm for the geese. Whether the geese knew of this fail- 
ure to whistle for them does not appear. We think there is no evi- 
dence of recklessness or common-law negligence shown in the case, 
and the only question is whether a goose is an animal or obstruction in 
the sense of the statute (section 1574, subsec. 4, Shannon’s Compila- 
tion) , which requires the alarm whistle to be sounded, and brakes put 
down, and every possible means employed to stop the train and pre- 
vent an accident when an animal or obstruction appears on the track. 
It is evident that this provision is designed, not only to protect animals 
on the track, but also the passengers and employes upon the train 
from accidents and injury. It would not seem that a goose was such 
an obstruction as would cause the derailment of a train, if run over. 
It is true, a goose has animal life, and, in the broadest sense is an 
animal; but we think the statute does not require the stopping of trains 
to prevent running over birds, such as geese, chickens, ducks, pigeons, 
canaries, or other birds that may be kept for pleasure or profit. Birds 
have wings to move them quickly from places of danger, and it is 
presumed that they will use them (a violent presumption, perhaps, 
in the case of a goose, an animal which appears to be loath to stoop 
from its dignity to even escape a passing train) . But the line must 
he drawn somewhere, and we are of the opinion that the goose is a 
proper bird to draw it at. We do not mean to say that in the case of 
recklessness and common-law negligence there might not be a recovery 
for killing geese, chickens, ducks, or other fowls, for that case is not 
presented. Snalces, frogs, and fishing worms, when upon railroad 
tracks, are, to some extent, obstructions; but it was not contemplated 
by the statute that for such obstructions as these trains should be 
stopped, and passengers delayed. 

We are of the opinion that there is error in the court below giving 
judgment for the plaintiff, and the judgment is reversed, and the case 
having been heard without a jury, the suit is dismissed, at the plain- 
tiff’s cost. 
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SANDERSON v. HARTFORD EASTERN RY. CO. 

Supreme Court of Wusliington, 1030. 150 Wash. 472, 201 P. 241. 

Beals, J. Robert Sanderson, Sr., the plaintiff in this action, recov- 
ered judgment upon the verdict of a jury against defendant for per- 
sonal injuries suffered by him as the result of a collision between an 
automobile in which plaintiff was riding, the property of and driven 
by plaintiff’s son, Samuel Sanderson, and a gasoline-driven motor car 
operated by defendant on its railway track in Snohomish county; the 
accident occurrmg at the point where the main highway . 
crosses defendant’s railway. 

Appellant railway contends that the court erred in instructing the 
jury as to the law upon certain phases of the case. 

Section 2528, Rem.Comp.Stat., reads as follows: “Every engineer 
driving a locomotive on any railway who shall fail to ring the bell or 
sound the whistle upon such locomotive, or cause the same to be rung 
or sounded at least eighty rods from any place where such railway 
crosses a traveled road or street on the same level (except in cities) , or 
to continue the ringing of such bell or sounding of such whistle until 
such locomotive shall have crossed such road or street, shall be guilty 
of misdemeanor.” 

Section 2303, Rem.Comp.Stat., defines the word “railway” in the 
following terms: “The term ‘railway’ or ‘railroad’ shall Include aU 
railways, railroads and street railways, whether operated by steam, 
electricity or any other motive power.” 

In the case at bar the court instructed the jury as follows: 

“One of the statutes of this state provides that every engineer driv- 
ing a locomotive on any railway who shall fail to ring the bell or sound 
the whistle upon such locomotive, or cause the same to be rung or 
sounded, at least eighty rods from any place where such railway crosses 
a traveled road or street on the same level, or to continue the ringing 
of such bell or sounding of such whistle until such locomotive shall 
have crossed such road or street, shall be guilty of a misdemeanor. 

“I instruct you that the law is not satisfied with a mere formal ob- 
servance of its requirements, but the statute which I have just quoted 
to you requires that the whistle or bell with which the locomotive is 
equipped must be of a size and character reasonably suited to warn 
travelers at railroad crossings of the approach of a train and that the 
bell or whistle must be sounded in such a manner as to give reasonable 
warning of such approach. And I instruct you that any violation of 
this statute, as I have just explained its provisions, would be negligence, 
as a matter of law, for which the railroad company would be liable in 
damages to anyone injured as a natural and proximate result.” 

Appellant does not contend that the horn of the gas car which it was 
operating along the track was sounded as far back from the crossing 
as is required by the statute above quoted. Testimony was introduced 
by appellant to the effect that the horn was sounded at a point approxi- 
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mately 700 feet from the crossing, and in this connection appellant re- 
quested the court to charge the jury as follows: 

“You are instructed that the burden of proving that the defendant 
was negligent rests upon the plaintiff. If the motorman in charge of 
the car which collided with the automobile sounded his horn in suffi- 
cient time before the car reached the crossing to have enabled the driv- 
er of the automobile to stop before going on the track, in that event the 
defendant was not guilty of negligence, and your verdict should be 
for the defendant.’’ 

Appellant excepted to the instruction given by the trial court and to 
the refusal of the court to give the requested instruction, and argues 
here that the court committed reversible error in giving the instruc- 
tion complained of and in failing to give the requested instruction. Ap- 
pellant contends that a gas-driven motor car, driven along a railway 
track, is not a locomotive, and that the section of the statute above 
quoted has no application to the situation here presented. While it is 
true that the word “locomotive” generally suggests the idea of a large 
engine propelied by steam along a railway, we find no reason for hold- 
ing that the statute is limited in its application to such a machine. The 
purpose of the section is clear; it requires a certain warning to be given 
of the approach to a crossing of a train moving along a railway track. 
The statute was passed for the benefit and protection of the traveling 
public, and should not be strictly construed so as to limit or restrict its 
manifest purpose. Appellant, having chosen to operate trains on its 
railway propeDed by gasoline-driven motors, must be held, in the oper- 
ation of such trains, to compliance with the statute now being con- 
sidered. A railway track is in itself some notice to the traveling pub- 
lic that cars may be moving thereon, but the statute requiring the ring- 
ing of a bell or the sounding of a whistle when a train is approaching 
a grade crossing is well known, and these familiar sounds are listened 
for by persons approaching the track with the intention of crossing 
the same. To permit a person operating cars upon a track to employ, 
in propelling its cars, an engine driven by some power other than 
steam, and thus escape the operation of the statute, would have the ef- 
fect of increasing the already considerable danger at grade crossings 
and subject the traveling public to an increased hazard. The sounding 
of a bell or whistle immediately suggests the approach of cars along 
the railway, while the sounding of an automobile horn carries no such 
intimation, but rather intimates the approach of an automobile along 
the highway. The authorities cited by appellant in support of its con- 
tention that a gas-driven car is not a locomotive are not applicable to 
the situation here presented. The trial court was correct in applying 
the statute above quoted, and in refusing to submit to the jury, as re- 
quested by appellant, the question of whether or not appellant’s em- 
ployee in charge of the gas car sounded his horn in sufficient time to 
enable the driver of the automobile to stop before reaching the track. 

Finding no error in the record, the judgment appealed from is af- 
firmed. 
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NOTES 

1. In Smith v. A. T. & S. E. Ry. Go., 145 Kan. 615, 66 P.2d 663 (1937), the 

principal case was distingni.shod on the ground that the “word ‘whistle’ is not 
modilied by use of the word ‘steam.’ ’’ The word was so modified in the Smith Case 
and it w’as found that it had remained unchanged through statutory revisions made 
in period,? when the use of other motive power than steam was becoming common. 
The court refused to constime the statute “to require that a steam whistle, as dis- 
tinguished from an . . . air horn must be placed on a railroad train pro- 
pelled by an electric motor. , . 

2. “While the language of . . . (the act) is clear and free from ambiguity, 

and for this reason there is nol,hlng to construe, still, to cari'y out the true mean- 
ing and Intent of the Congress, which enacted it and to understand what that 
intent was, it is proper to ascertain the mischief supposed to prevail at the time 
and which it was sought to remedy by the enactment of that statute." Trieber, 
D.J., in United States v. Lewis, 192 P. 633, 639 (D.O.Mo.1911). 

3. See Oommonwealtb v. Bamey, 116 Ky, 475, 74 S.W. 181 (1003), 


CAMINETTI V. UNITED STATES 

Supreme Court of the United States, 1916. 

242 U.S. 470, 37 S.Ct. 102, 61 L.Ed. 442, L.E.A.1917P, 502, Ann.Cas.l917B, 1168, 

[The case appears supra, p. 691.] 

NOTES 

1. See discussion of the principal case and Cleveland v. United States, supra p. 
823, in Note: “Interstate Immorality: the Mann Act and the Supreme Court, 66 
Yale L.J. 718 (1947). 

2. In Southern Ry. Co. v. Machinists' Local Union, 111 P. 49 (O.O.Tenn.1901), 
the court held that strikers who attempted to induce apprentices to go on strike 
were liable to penalty under the following act: 

“Section 1. That hereafter it shall not he lawful for any person In this state 
knowingly to hire, contract with, decoy or entice away, directly or indirectly, any 
one, male or female, who is at the time under contract or employ of another ; and 
any person so under contract or in the employ of another leaving their employ 
without good and sufficient cause, before the expiration of the time for which they 
were employed, shall forfeit to the employer all sums due for service already ren- 
dered, and be liable for such other damages the employer may reasonably sus- 
tain by such violation of the contract.” 

The court said, in part: “The only cases where the supreme court of Tennessee 
has considei-ed this statute, so far as counsel or the court are advised, are those 
of McCutchin v. Taylor, 11 Lea. 259, and Morris v. Neville, Id. 271. By these cases 
the statute was most rigidly enforced against those who had decoyed and enticed 
away tlie laborers. They were negro farm laborers in both cases, — certainly in 
one case, and presumably In the other; and I have no doubt, as counsel argue, 
that this statute was intended solely for that class of laborers, — agricultural farm 
hands, — and possibly to prevent housewives from decoying or enticing away each 
other’s cooks or other servants. But this nowhere appears on the face of the 
statute, or otherwise in any other way, than as an Inference to be drawn from 
what counsel and the court know of the political and industrial conditions of this 
section of the country. It may be conceded that it is not at all likely that a Ten- 
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nessaj legislature Intended to mnlco by this statute a law against strikes and 
strikers and the labor unions. See Ads Tenu.1901, p. 140, c. 104. Uni, llii.s eou- 
slderation cannot control the courts in the construction o£ the statute, it it ho 
broad enough in the language used to cover the case of strikes and tlie l.ul)or unions. 
If a legislature intends to limit Its enactment, they must do so by the tonus of 
the act itself, and no other limitation is authoritative wliere tlie language is un- 
ambiguous and construes itself. It is not permissible to go outside a .statute plain 
in its words, as covering all labor contracts and laborers, and to say, on any 
consideration whatever, that there was an iiitentioii to limit it to a particular class 
of laborers, wliite or black, or however else such cl,"uslficatlon may be made, as of 
agricultural or Industrial workmen; not when tire subject-matter and the lan- 
guage used comprehend both those and all other classes. Particularly Is this so 
under constitutions forbidding i-aee and class distinctions. If the legislature intend- 
ed to limit this act to farm laborers, they should have said so, if they have the 
eoiistitutionfil power to so limit such an act, as to which I express no opinion, be- 
cause the act expresses no such limitation, and we cannot add It to the words of the 
act.” 


CABELL V. MARKHAM 

Circuit Court of Appeals of the United States, Second Circuit, 1945. 

148 F.2d 73T. 

L. Hand, Circuit Judge. This appeal depends upon the meaning of 
a part of the proviso to § 9 (e) of the Trading with the Enemy Act, as 
amended on March 10, 1928, 50 U.S.C.A. Appendix, § 9 (e) , which we 
quote in the margin.’- The plaintiff filed a complaint under § 9 (a) of 
that act, alleging that he was a creditor of an Italian insurance com- 
pany, whose assets in this country the predecessor in office of the de- 
fendant, Markham, had seized, as Alien Property Custodian; and that 
he had presented his claim in due form to the Custodian, who refused 
to recognize it. The defendants moved to dismiss the complaint be- 
cause of its insufficiency in law, on the ground that the claim had not 
been in existence before October 6, 1917, and had not been filed before 
the date of the enactment of the Settlement of War Claims Act of 1928. 
The judge held that, since both these facts appeared in the complaint, 
the proviso of § 9 (e) just quoted covered tlie situation; and for this 
reason he dismissed the complaint. 

When the Trading with the Enemy Act was first passed on October 
6, 1917, it contained the substance of what is now subdivision (a) , but 
nothing more. It was amended again and again, but subdivision (e) 
was not added until 1920 (41 St. L. 980) , though from the first it pro- 
vided that no debt should be paid which had not been “owing” before 
October 6, 1917. The addition that the claim should be presented be- 
fore March 10, 1928, dates from the amendment of that year (45 St.L. 


1 “hot in any avent shall a debt be allowed under this section unless It was owing 
to and owned by the claimant prior to October 6, 1917, and as to claimants other 
than citizens of the United States unless it arose with reference to the money or 
other property held by the Alien Property Custodian or Treasurer of the United 
States hereunder ; nor shall a debt be allowed under this section nnless notice Of 
the claim has been filed, or application therefor has been made, prior to the date of 
the enactment of the Settlement of War Claims Act of 1928.” 
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271) . The statute was not re-enacted when the present war broke out; 
nor was that necessary, for it automatically went into effect again. 
This appears, for example, from the definition of the phrase, “begin- 
ning of the war,” in § 2, 50 U.S.C.A.Appendix, § 2 (“the day on which 
Congress has declared or shall declare war”) ; from § 302 of Title III 
of Chapter 593 of Laws of the First Session of the 77th Congress, 55 
St.L. p. S39, 50 U.S.C.A.Appendix, § 617, which assumes that it had not 
been in force before December 8, 1941, and that it wont into effect 
again at once thereafter; and because § 5(b) was amended without 
mention of any other part. 55 St-L. 839, 840, 50 U.S.C.A.Appendix, § 
616. For this reason it seems proper for purposes of interpretation to 
interpret it as though it had been enacted on December 8, 1941, when 
the present war was declared. Were that literally the case, we should 
be faced with a statute, subdivisions (a) and (e) of which flatly con- 
tradicted each other. Subdivision (a) provides that “any person . . . 
to whom any debt may be owing . . . may file ... a notice of 
his claim . . . and the President . . . may order the payment 

. . . of the money . . . held.” If the President does not order 

payment, the “said claimant may institute a suit in equity ... to 
establish the . . . debt so claimed, and if so established the court 

shall order the payment ... to which the . . . claimant is 
entitled.” This language is mingled with that giving a remedy for 
property mistakenly seized, and it is unnecessary to labor the point that 
it was intended to put creditors upon an equal footing with owners. 
Indeed, although we assume it to be true that for constitutional pur- 
poses it was not necessary to allow the alien’s creditors any recourse 
to the seized property, since the alien himself remains liable; for prac- 
tical pruposes there is little difference between debts and claims to 
property. 

It is at least arguable that the whole of subdivision (e) is limited to 
seizures made during the first war. It begins with a provision that “a 
citizen or subject of any nation which was associated with the United 
States in the prosecution of the war” may recover his property or col- 
lect his debt only in case that nation gave reciprocal rights to citizens 
of the United States. The use of the preterite is significant, particu- 
larly when coupled with the word, “associate,” which it will be remem- 
bered was chosen during the last war in sedulous avoidance of any im- 
plication that we had “hllies.” If this be true, it would be indeed un- 
reasonable not to confine the proviso similarly; that is, to read it oth- 
erwise than as limited to seizures made during that war. If we do not 
so read it, the result is really nonsense, for the remedy given in sub- 
division (a) , which is prospective, is completely defeated by subdivision 
(e) . Nobody can seriously believe that a general plan designed to be 
successively suspended and revived, as peace and war should alternate, 
was meant to be permanently mutilated by a statute of limitation ex- 
pressly made applicable to only the first of its phases. The defend- 
ants have no answer except to say that we are not free to depart from 
the literal meaning of the words, however transparent may be the re- 
sulting stultification of the scheme or plan as a whole. 
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Courts have not stood helpless in such situations; the decisions are 
legion in which they have refused to be bound by the letter, when it 
frustrates the patent purpose of the whole statute. 

As Holmes, J., said in a much-quoted passage from Johnson v. Unit- 
ed States, 163 F. 30, 32, 18 L.R.A.,N.S., 1194; “it is not an adequate 
discharge of duty for courts to say: We see what you are driving at, 
but yoii have not said it, and therefore we shall go on as before.” . . . 

Of course it is true that the words used, even in their literal sense, 
are the primary, and ordinarily the most reliable, source of interpret- 
ing the meaning of any writing: be it a statute, a contract, or anything 
else. But it is one of the surest indexes of a mature and developed 
jurisprudence not to make a fortress out of the dictionary; but to re- 
member that statutes always have some purpose or object to accomp- 
lish, whose sympathetic and imaginative discovery is the surest guide 
to their meaning. Since it is utterly apparent that the words of this 
proviso were Intended to be limited to seizures made during the last 
war, and could not conceivably have been intended to apply to seizures 
made when another war revived the Act as a whole from its suspension, 
it does no undue violence to the language to assume that it was im- 
plicitly subject to that condition which alone made the Act as a whole 
practicable of administration. 

Judgment reversed. 

[On certiorari the judgment of the United States Circuit Court of 
Appeals for the Second Circuit was afl&rmed by the Supreme Court of 
the United States in Markham v. Cabell, 326 U.S. 404, 66 S.Ct. 193, 90 
L.Ed.l65 (1945).] 

NOTES 

1, Sandy t . Walter Butler Shiptrollders, 221 Minn. 215, 21 N.W.2d 612, (1946), 
cites the principal case. The court construes portions of the Workmen’s Com- 
pen.'inUon Act of 1943 where a literal meaning would have limited the coverage of 
that act, to have a broader meaning since “The obvious purpose of the 1943 act was 
to broaden the scope and enlarge the field within, which such occupational risks 
were to be covered,” 

2. In Brooklyn Nat. Corp. v. Commissioner of Internal Revenue, 167 P.2d 450 (2 
Oir., 1946), Learned Hand, J., after holding that the plain meaning of the language 
of the act when applied to the facts resolved the issue in accordance with the pur- 
pose of Congress, said at p. 451; “True, there is often no surer way to misconceive 
the meaning of a statute or any other wilting than to construe it verbally ; Indeed, 
Interpretation is the art of proliferating a pniROse which is meant to cover many 
occasions so that it shall be best realized upon the occasion in question. However, 
although there are no certain guides, the colloquial meaning of the words is itself 
one of the best tests of purpose, and situations of which Markham v. Oabell, Is 
the last example are the exception. We have no doubt that this is not a situation 
in which it would be proper not to follow the literal meaning of the words.” 

The same judge in Central Hanover B. & T. Co. v. Commissioner of Internal 
Revenue, 159 P.2d 167 (2 Oir., 1947), said at p. 169: “There is no more likely way 
to misapprehend the meaning of language — be it in a constitution, a statute, a will 
or a contract — ^than to read the words literally, forgetting the object which the docu- 
ment as a whole is meant to secure. Nor is a court ever less likely to do its duty 
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than wlion, with an ohsoquious show of submission, it disregards the overriding 
purpose because the particular occasion which has arisen, was not fore.seen. That 
there are hazards in this is quite tiue ; there are hazards in all interpretation, at 
best a perilous course between dangera on either hand; but it scarcely helps to give 
so wide a berth to Oliarybdis’s maw that one is in danger of being Impaled upon 
Scylla’s rocks.” 

See Cos, "Judge Learned Hand and the Interpretation of Statutes,” 60 Harv.L. 
Eev. 370 (1947). 

3. For a good illustration of the technique of the “mischief rule” approach and 
the use of legislative hlstoiy to establisli the purpose of the statute, see WaUlng- 
ford & Arango v. McCarty, 69 P.Supp. 1000 (D.C.Canal Zone 1940). 


JUDD V. LANDIN 

Supreme Ooitrt of Minnesota, 1942. 211 Minn. 465, 1 N.W.2d 861. 

Julius J. Olson, Justice. Action to recover damages for personal 
injuries. Defendants Robert E. and Allyn K. Ford are the owners and 
lessors of Hotel Marquette in Minneapolis; defendant Woman’s Chris- 
tian Association of Minneapolis (hereafter referred to as W.C.A.) has 
been the lessee over a term of years; and defendant Virginia R. Lan- 
din is the sublessee of W.C.A. Plaintiff recovered a verdict for $1,500. 
The Fords and W.C.A. separately moved for judgment notwithstand- 
ing. Both motions were granted, and plaintiff appeals from the judg- 
ments. 

During the afternoon of July 10, 1938, plaintiff, a guest at the hotel, 
left her room on the third floor to go to the street. When about half- 
way down the stairway between the third and second floors, the heel 
of her left shoe caught in a protruding slit in the rubber stair tread, 
causing her to trip and fall. In falling, she reached out with her right 
hand for something to avert her fall, but, there being no handrail on 
that side of the stairway, she fell violently against the floor of the 
stair landing below and was seriously injured. 

The hotel was built during or prior to 1890, and for a year or more 
prior to February, 1931, had been vacant. During that month the 
Fords executed a lease of the building for a period of ten years, effec- 
tive May 1, to the W.C.A., to be used as a club or hotel. By its terms 
tlie Fords agreed that “any changes required by present or future 
building ordinances will be complied with by owners." Suitable alter- 
ations and repairs were to be made to put the property in shape for 
its intended use. The estimated cost of alterations and repairs was 
stated to be $25,000. The Fords applied for and obtained from the 
building inspector’s office a permit to make the improvements. The 
work progressed imder the inspector’s directions, with frequent inspec- 
tion. Although an official record of the improvements including plans 
and specifications, was to be filed and kept in his office, “there were 
no plans filed for this particular job.” 

The stairway on which plaintiff fell was 50 inches wide. When 
these improvements were made the 1916 building code was applicable. 
By § 111, it was provided that “stairways which are more than three 
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feet six inches (3' 6") wide shall have not less than two handrails." 
The 1934 code provides ( § 604) that “the following general rules shall 
govern in all cases.” And § 604.1 specifies that “handrails shall be 
provided on both sides of all stairs three feet six inches (3' 6") or 
more in width in all buildings except single family dwellings.” After 
completion of the work, W.C.A. took over the premises and remained 
in possession under its lease until June 1935, when it sublet the prem- 
ises, with consent of the owners, to defendant Landin and one Mar- 
guerite Hauser, who later assigned her interest to Miss Landin. 

By § 3101 of the 1934 code, adopted April 3, 1934, the 1916 code was 
expressly repealed. By § 107.2 of the new code, it is provided: “Ex- 
isting buildings may be maintained in their present condition and oc- 
cupancy exc&pb that such changes as are specifically required hereby 
or may become necessary for safety, shall be made when ordered by 
the Inspector of Buildings.” (Italics supplied.) 

That the requirement in respect to two handrails has not been com- 
plied with here is conceded. Therefore, plaintiff claims, as the basis 
for imposing liability upon all defendants, that they were negligent in 
failing to install such handrails, and such negligence was the proxi- 
mate, or a contributing, cause of plaintiff’s accidental fall and conse- 
quent injuries. She does not claim that respondents are responsible 
for the condition of the rubber stair treads, since these oftentimes be- 
come frayed or torn and as such must be replaced from time to time. 

Respondents contend that only the 1934 code is applicable in this 
action, and that, since the building inspector made no affirmative or- 
der requiring installation of a second handrail (§ 107.2) , there was no 
duty imposed upon them to install it. So the first issue to be deter- 
mined is whether the handrail sections of the codes to which we have 
referred imposed a duty upon respondents to comply therewith, absent 
official direction from the building inspector. 

1. In construing legislative enactments, it is well to bear in mind 
that (Winters v. City of Duluth, 82 Minn. 127, 129, 84 N.W. 788, 789) , 
“ ‘canons of construction are not the masters of the courts, but merely 
their servants, to md them in ascertaining the legislative intent’ ; and 
when it is ascertained the statute must be so construed as to give ef- 
fect to such intention, even if it seem contrary to such rules and the 
strict letter of the statute." 

■ We think it is clear from the terms of both codes that the legisla- 
tive intent — ^its real purpose — was to prescribe minimum requirements 
to safeguard and protect from injury guests and occupants of build- 
ings governed thereby which reasonably might result from defective 
construction or unsafe conditions. 

. 2. Since § 101 of the 1934 code provides that “this ordinance is 
. . . hereby declared a remedial ordinance^ and is to be construed 

so as to secure the beneficial purposes intended” (italics supplied) , it 
is entitled to such fair and “large” construction as will meet the essen- 
tial legislative purpose. As said in State ex rel. City of Minneapolis 
V. St. Paul M. & M. Ry. Co., 98 Minn. 380, 397, 108 N.W. 261, 266, 28 
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L.R.A.,N.S., 298, 120 Acn.St.Rep. 581, 8 Ann.Cas. 1047: “ ‘It is an old 
and unshaken rule in the construction of statutes that the intention 
of a remedial statute will always prevail over the literal sense of its 
terms, and therefore when the expression is special or particular, but 
the reason is general, the expression shall be deemed general.’ . . . 
A ‘large construction is to be given to statutes having for their end 
the promotion of important and beneficial public objects.’ ” 

There certainly is nothing “to justify our looking upon the law with 
strictness or aversion.’’ State ex rel. City of St. Paul v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 190 Minn. 162, 164, 251 N.W. 275, 276. 

3. The adoption of these codes was induced by public considera- 
tions of safety. The motivating cause was to protect from injury those 
inhabiting defective or unsafe structures. The framers of these codes 
realized that they were required to provide rules and regulations for 
new structures as well as old ones which had been or were to be re- 
habilitated. Courts therefore should be careful not to apply such (98 
Minn, page 396, 108 N.W. page 266, 28 L.R.A.,N.S., 298, 120 Am.St. 
Rep. 581, 8 Ann.Cas. 1047) “a rigid and literal reading [as] would in 
many cases defeat the very object of the statute and exemplify the 
maxim that ‘the lettdr killeth, while the spirit keepeth alive.’ ’’ 

4. Both § § 107.2 and 604.1 of the 1934 code should be considered 
and interpreted together, since it is the duty of courts, even where a 
legislative act “is imperfectly drawn ... to ascertain the legis- 
lative purpose from a consideration of the act as a whole, and to in- 
terpret it, if possible, so that it will accomplish’’ that purpose. “To 
bring this about obvious mistakes and omissions may be corrected or 
supplied, and contradictory expressions, and language of doubtful im- 
port should be given a meaning consistent with the legislative inten- 
tion as disclosed by the act taken as a whole.’’ Kempien v. Board of 
County Com’rs, 160 Minn. 69, 72, 199 N.W. 442, 443; State ex rel. 
Maryland Cas. Co. v. District Court, 134 Minn. 131, 158 N.W. 798. 

5. Since § 604.1 expressly require two handrails on stairways of 

the width here presented, we think it logically follows that it properly 
applies to the building in question. Such requirements should not be 
denied by any technical or mere fanciful interpi’etation of § 107.2 
which has for its basis only a misplaced comma, 6 Dunnell, Dig. & Sup- 
plement § 8974; nor will bad grammar alone vitiate a statute. Id. § 
8972. The net result of such narrow interpretation would be to deny 
recovery here to a guest in an old hotel, which is required to compete 
with others built later, and to impose such liability upon the latter only 
because it has a newer building. Such a deviation from the obvious 
intent of the framers of these codes would be to give these sections a 
meaning inconsistent with legislative purpose. We think it must be 
held that § 604.1 affirmatively requires two handrails and that such a 
change is “specifically required” thereby. . . . 

The judgments are reversed. Rehearing denied. 
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NOTES 

1. The appellant’s brief In Jndd v. Lanclin contains the following: 

“The public policy underlying these building codes is too obvious to need much 
elaboration. The purpose was to bring all building operations, including the con- 
struction of new buildings and the repair and alteration of old buildings, under tJie 
direct supervision of the building department for the safety and protection of the 
occupants of such property, and the public in general. For iiriictical reasons it has, 
of course, been necessary to make certain exceptions in the case of existing build- 
ings which still have some usefulness. The fact that such buildings are permitted 
to be maintained without the safety precautions provided by the codes has been 
the cause of numerous accidents sometimes resulting in the loss of many lives. We 
have had several of such catastrophes in the city of Minneapolis in recent years. 

“Whlle the owner of such property is pemiitted to maintain It without full com- 
pliance with the code he should never be permitted to repair, alter or change such 
property without the closest supervision. In connection with any such operations he 
should be made to comply, in so far as practical, with all requirements of tlie code. 
Any other policy would only serve to pei-petuate the inherent danger lurking in such 
structures. That is why the 1934 Code grants no exemptions or privileges to exist- 
ing buildings wliere the owner has attempted to perform work on such buildings 
without procuring a proper permit therefoi’. 

“This case is a fair example of what can happen when any evasion of the law 
is resorted to. If proper plans for this remodeling work had been submitted to the 
engineers in the building department and there had been any reasonable Inspection 
of this work it seems incredible that the installation of a second handrail on this 
.stairway would not have been required. Here, howevei’, the owners, through their 
contractor acting as their agent, were permitted to proceed in violation of the 
ordinance. While this was done with the consent of the inspector. It was obviously 
for the benefit of the owners and their contractor. It gave them more or loss oC 
a free hand in this work, and they were not tied down to any scrupulous observation 
of the law.” 

The record discloses no evidence introduced at the trial tending to establish the 
policy and purpose of the codes. 

2. In a petition for rehearing the main argument of the respondent in Judd v. 
Landin was as follows: 

“1. The decision of the Court ... is based upon tlie point that Section 

094.1 of the Minneapolis Building Code enacted in 1934 applies to all buildings, 
existing buildings as well as new buildings. This point was never raised, either at 
the trial of the case or upon the appeal thereof and respondents (petitioners herein) 
have never had an opportunity to be heard with respect to said point. Tills point 
comes as a bolt from the blue so far as respondents are concerned. 

“ . . . For the reasons set forth in the following subsections of this Section I 

it is respectfully submitted that there is a strong reason to believe that the Court 
has erred in its decision In this case. 

“a. The decision of the Court in the above entitled appeal assumes that Section 

604.1 of the Minneapolis Building Code adopted in 1934 and other specific require- 
ments of that Code apply generally to all buildings, existing buildings as well as 
new buildings in the absence of limiting or qualifying language directly within each 
such section, and that said Section 604.1 and other general requirements of the 
Code therefore would apply to existing buildings, notwithstanding the express 
provisions of Section 107.2 of the Act. 

"(1) It would seem that such interpretation is contrary to the express language 
of the Code itself in section 107 and the several subsections of said section, because 
said Section 107 of the Code unequivocally limits the application of the general 
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provisions of the Code to jiew builditiffs ‘unless otherwise specified’ and then sets 
forth in the other subdivisions of said Section 107 the situations in which the 
general reaulrements of said Code map 'become applicable to 'existing buildings,' 

"It is respectfully submitted that by the . . . language, which appears al- 

most at the very beginning of the Code, the City Council of the City of Minneapolis 
unmistakably expressed its Intention that the general requirements of the Code 
should be inapplicable to existing buildings except in tlie particular situations 
specified in the subsections of Section 107. 

“b. That it was not the Intent of the City Council of the City of Minneapolis 
that Section GtM.l should apply to existing buildings is further eonflnned by a 
subsequent specific provision in Part 6 of said 1934 Building Code. (In this con- 
nection, the Court’s attention is called to the fact that the Code is divided into 
definite parts, and at the beginning of each part tliere is a heading which indicates 
the subject-matter covefed by such part. The subject-matter of Part 6 is ‘Classifica- 
tion of Buildings and General Requirements.’) Following Section 604 and its sub- 
divisions in said Part 6 there appears Section 610, which expressly refers to ‘exist- 
ing buildings,’ and the inescapable effect of which is to make Section 604 and its 
subdivisions. Including Section 604.1, inapplicable to existing buildings. (In this 
connection it should be noted that in the tenth section of each part, beginning with 
Part 6 and up to and including Part 12, there is a specific provision with respect 
to the requirements for ‘Existing Building.s’.) Said Section 010 reads as follows: 

" ‘Section 010. Existing Buildings. The requirements of this code as to existing 
buildings are given in the tenth section of the Part governing the occupancy there- 
of.’ ’’ 

Was this the most effective approach by which respondent could have attempted 
to convince the court that it might have erred In the principal case? If not, what 
argument would you have presented? 


G. The Golden Rule Approach 
THE GOLDEN RULE 

“The rule by which we are to be guided in construing acts of Par- 
liament is to look at the precise words, and to construe them in their 
ordinary sense, unless it would lead to any absurdity or manifest in- 
justice; and if it should, so to vary and modify them as to avoid that 
which it certainly could not have been the intention of the legislature 
should be done.” Parke, B., in Perry v. Skinner, 2 M. & W. 471, 476 
(1837). 

NOTES 

1. In Grey v. Pearson, 10 B.R. 1216 (House of Lords, 1857), Lord Wensleydale, 
after enunciating the golden rule (at p. 1234) refers to the statement of tha rule by 
Burton, J., in Warburton v. Loveland, 1 Hudson & Brooke (Ireland) 1828, at top 
of 648, who said:— 

"However, it is, for the present, sufficient to say, that no necessity for adopting 
it is ^own ; and I apprehend it is a rule in the construction of statutes, that, in 
the first Instance, the grammatical sense of the words is to be adhered to. If that 
is contrary to, or inconsistent with any expressed intention, or any declared pur- 
pose of the statute; or if it would involve any absurdity, repugnance, or incon- 
sistency in its different provisions, the grammatical sense must then be modified, 
extended, or abridged, so far as to avoid such an inconvenience, but no farther," 

■Rt' A'n A- “Vr A.r'nrvTff’AT n TT r< "R T ••p/a. — 
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(Tliihi case wont to the House ol Lords, 2 Dow & 0. *103). The decision was writ- 
ten a year helore Baron Parke bccarao a Judfie. 

Blaclcstone sets out what seems to be the suino rule. After having stated that 
“words are generally to be understood. In their usual and most known significaliou’’ 
(Vol. 1, 1st ed, p. B9), he then says (p. 60) — 

“As to the effects and con.scqu6nce, the rule is, that whore words boar either 
none, or a very absurd signihcation if literally understood, we must a little deviate 
from tlie received sense of them. Therefore the Bolognlan law, mentioned in 
Puffeudorf, which enacted 'that whoever drew blood In the streets should be pun- 
ished with the utmost severity’, wa.s held after long debate not to extend to the 
surgeon, who opened the vein of a person that fell down in the street with a fit”. 

2. See The People v. Commissioners of Taxes of New York, 95 N.T. 554 (1884), 
esp. at 558-059. 

3, J. A, Corry, “Adminlsti'atlve Law and the Interpretation of Statutes”, 1 H. 

Toronto L.J. 286, 290, 301 (1030), says: “The golden rule conceded full effect to 
the literal meaning of the word.s except where that meaning led to an absurdity 
or manifest injustice. In such case, the words might be modifled so as to avoid 
a result which the legislature could never have intended. But it must have been 
an absurdity so great as to make perfectly clear that the legislature did not intend 
it. The rule was designed to avoid the harshness of literal interpretation and at 
the same time prevent the courts from legislating. . . , 

"The doctrine of llterainess can never be applied successfully to general words. 
For they always include something more than tlie scope and object of the statute 
require and so it leads to ridiculous results. General words have significance over 
fi wide range of human expeilence. No .statute ever purports to deal with more 
than a narrow sector of it. Judges are torn between a feeling of obligation to ad- 
here to the doctrine and a feeling of revolt against what they regard as an ab- 
surdity and injustice.” 


STATE V. CLARK 

New Jersey Supreme Court of .ludlcature, 1860, 29 N.J.L. 08, 

VVhelpley, J. The section of the act upon which this indictment was 
found provides that if any person or persons shall willfully open, break 
down, injure, or destroy any fences, rails, or enclosures belonging to 
or in the possession of any other person or persons, or cut down, in- 
jure, or destroy the wood, timber, trees, herbage, grass, or hay stand- 
ing or growing upon the lands of any other person or persons, or shall 
dig up, pull up, injure, destroy, or carry off the vegetables standing, 
growing, or being in or upon the lands of any other person or persons, 
he shall be deemed guilty of a misdemeanor, and shall, on conviction, 
be punished by imprisonment in the county jail, not less than two 
months, nor more than six, or by fine, not exceeding three hundred 
dollars, or both, at the discretion of the court in which such offence 
shall be tried. 

The 70th section of the act to which this is a supplement, makes it 
an. indictable offence willfully, unlawfully, and maliciously to set fire 
to, or burn or destroy, any fences, piles of wood, boards, or other 
lumber. 

From the different phraseology employed in the two sections, it is 
evident the legislature intended, by the act of 1855, to render punish- 

Bead & MAoDonazp U.O.B.Leg. 
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able by indictment mischief and injuries to property of the kind de- 
scribed in both sections which were not reached by the 70th section. 
Under that the crime was not complete, unless the act was malicious 
as well as willful and unlawful. To destroy a fence by breaking it 
down, if for the purpose of honestly asserting a right to the locus in 
quo, and not out of wantonness or malice, was not within the statute. 

The act of 1855, in terms, makes the willful opening, breaking down, 
or injuring of any fences belonging to or in the possession of any other 
person a misdemeanor. In what sense is the term willful used? In 
common parlance, willful is used in the sense of intentional, as distin- 
guished from accidental or involuntary. Whatever one does inten- 
tionally he does willfully. Is it used in that sense in this act? Did the 
legislature intend to make the intentional opening of a fence for the 
purpose of going upon the land of another indictable, if done by per- 
mission or for a lawful purpose, or the intentional cutting down of any 
timber upon land in the possession of another, by his permission, or 
the intentional pulling up of any vegetable growing on the land of an- 
other, by his permission, or the intentional carrying off of the vege- 
tables being on the land of another, by his permission, or the entry of 
an officer to execute a writ of possession, a misdemeanor? We can- 
not suppose such to have been the actual intent. To adopt such a con- 
struction would put a stop to the ordinary business of life. The lan- 
guage of the act, if construed literally, evidently leads to an absurd 
result. 

If a litei’al construction of the words of a statute be absurd, the act 
must be so construed as to avoid the absurdity. The court must re- 
strain the words. The object designed to be reached by the act must 
limit and control the literal import of the terms and phrases employed. 
1 Kent’s Com. 462; Commonwealth v. Kimball, 24 Pick. 370; United 
States V. Fisher, 2 Cranch 400; 1 Bl.Com, 60. 

No one but a trespasser can be amenable to the provisions of the 
act. Any other construction of the act involves us in inextricable con- 
fusion and absurdity. 

If this be the sound construction, then any evidence that would con- 
stitute a lawful defence in an action of trespass would be competent 
upon the trial of the indictment. The evidence offered by the defend- 
ant was of that character, and should have been received. 

NOTES 

1. In The People t. Admire, 39 111. 251 (1866), the court departed from the plain 

meaning of the language of the statute of wills to the extent necessary to aToid 
requiring a demand on a non-existent administrator. The court said: "The law is 
not so unreasonable as to require the pei-formance of impossibilities, and when the 
legislatures use language so broad as apparently to lead to such results, tlie courts 
must say . . . that the legislatures cannot hare intended to have included 

those eases. . . ." 

2. In Altringham Electric Supply Co. Ltd. v. Sale Urban District Council, 154 
L.T.R. 379 (1936), the House of Lords finally rejected the Golden Rule as a per- 
missible approach. After finding that the meaning of the language was plain as 
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applied Lo the facts, Lord MacMillan said: . .By what criterion are your 

Lordships to judge whether a particular enactment, If literally read, is so absurd 
that Parliament cannot have Intended it to be so read and that the courts oxight not 
to give effect to its plain meaning? I agree with Lord Braniwell who said that 
the phrase which I haye quoted ‘opens a very wide door' and adds: ‘I should nice 
to have a good definition of what is such an absurdity that you are to disregai'd the 
plain words of an Act of Parliament. It is to be remembered that what seems ab- 
surd to one man does not seem absurd to another' . . 

“I do not doubt that, if the language of an enactment is ambiguous and sus- 
ceptible of two meanings, one of which is consonant with justice and good sense 
while the other would lead to extravagant results, a court of law will incline to 
adopt the former and to reject the latter, even although the latter may con-espond 
more closely with the literal reading of the words employed. . . 

His Lordship then quoted the following statement of Lord Halsbmy in Commis- 
sioners of Income Tax v. Pemsel, [1891] A.O. 631, 549 with approval: “But I do 
not think it is competent to any court to proceed upon the assumption that the 
Legislature has made a mistake. Whatever the real fact may be, I think a court 
■of law is bound to proceed upon the assumption that the Legislature Is an ideal 
person that does not make mistakes. It must he assumed that it has intended what 
it lias said, and I tliink any other view of the mode in which one must approach 
the inteiRretation of a statute, would give authority for an intei’pretation of the 
language of an Act of Parliament which would be attended with the most serious 
consequences." 

3. In Hopkins, “The Literal Canon and the Golden Rule,” 15 Oan.Bar Rev. 689, 
.[1037), the author approves the rejection of the Golden Rule in the principal case 
and its relegation to the status of a mere canon to be used only as an aid in 
resolving ambiguity. He says at page 696: “In our constitutional theory the 
function of innovation rests primarily with legislative bodies. It is true that the 
final word in law-making must rest with the courts and that the exercise of any 
•conscious mental process involves an element of discretion; yet, if the assignment 
of legislative power to parliament Is to be otherwise than fictional, the process 
■of Interpretation must be divorced so far as may be from that of legislation. What 
must be sought for by the courts are criteria of meaning as objectivized and im- 
personal as can be found, so that the initial discetion inherent in legislation will 
be Impaired as little as possible by a supervening discretion in inteiToretation.” 
Assuming the validity of his argument, in so far as it is founded on the supremacy 
of parliament doctrine, is it tenable in the United States where that doctrine does not 
prevail? See Eadin, “A Short Way with Statutes,” 66 Harv.L.Rev. 388, esp. 394- 
307 (1942). 

4. See “Interpretation Without Tears”, 10 Austr.LuJ. 130 (1936). 


CHUNG FOOK v. WHITE 

Supreme Court of the United States, 1924. 

264 U.S. 443, 44 S.Ot. 361, 08 L.Bd, 781. 

Mr. Justice Sutherland delivered the opinion of the Court 

Chung Fook is a native-born citizen of the United States. Lee Shee, 
his wife, is an alien Chinese woman, ineligible for naturalization. In 
1922 she sought admission to the United States, but was refused and 
detained at the immigration station, on the ground that she was an 
alien, aflElicted with a dangerous contagious disease. No question is 
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raised as to her alienage or the effect and character of her disease; 
but the contention is that, nevertheless, she is entitled to admission un- 
der the proviso found in section 22 of the Immigration Act of February 
5, 1917, 39 Stat. 891, c. 29 {Comp.St.l918, Comp.St.Ann.Supp.l919, § 
4289%!) . The section is copied in the margin.’- 

A petition for a writ of habeas corpus was denied by the federal Dis- 
trict Court for the Northern District of California, and upon appeal to 
the Circuit Court of Appeals, the judgment was affirmed. 287 F. 533. 

The pertinent words of the proviso are; 

“That if the person sending for wife or minor child is naturalized, a 
wife to whom married or a minor child born subsequent to such hus- 
band or father’s naturalization shall be admitted without detention for 
treatment in hospital. . . 

The measure of the exemption is plainly stated and, in terms, ex- 
tends to the wife of a naturalized citizen only. 

But it is argued that it cannot be supposed that Congress intended 
to accord to a naturalized citizen a right and preference beyond that 
enjoyed by a native-born citizen. The court below thought that the 
exemption from detention was meant to relate only to a wife who by 
marriage had acquired her husband’s citizenship, and not to one who, 
notwithstanding she was married to a citizen, remained an alien un- 
der section 1994, Rev.Stats. (Comp.St. § 3948) : 

“Any woman who is now or may hereafter be married to a citizen 
of the United States, and who might herself be lawfully naturalized, 
shall be deemed a citizen.’’ 

To the same effect, see Ex parte Leong Shee (D.C.) 275 F. 364. We 
are inclined to agree with this view; but, in any event, the statute 
IDlainly relates only to the wife or children of a naturalized citizen and 
we cannot interpolate the words “native-born citizen” without usuiTp- 
ing the legislative function. [Citing cases.] 

The words of the statute being clear, if it unjustly discriminates 
against the native-born citizen, or is cruel and inhuman in its results, 


i“See. 22. That whenever an alien shall have been naturalized or shall have 
taken up his pennanent residence in this country, and thereafter shall send for hia 
wife or minor children to join him, and said wife or any of said minor children shall 
be found to be affected with any contagious disorder, such wife or minor children 
shfill be held, under such regulations as the Secretary of Labor shall prescribe, 
until it shall he deteimined whether the disorder will be easily curable or whether 
they can be peianitted to land without danger to other persons ; and they shall not 
he either admitted or deported until such facts have been ascertained; and if it 
shall be rlelermlned that the disorder is easily curable and the husband or father 
or other responsible person Is willing to bear the expense of the treatment, they 
may be accorded treatment in hospital until cured and then he admitted, or if it 
shall be determined that they can be permitted to land without danger to other 
persons, they may, if otheiwlse admissible, thereupon he admitted: Provided, that 
if the person sending for wife or minor children is naturalized, a wife to whom 
married or a minor child born subsequent to such husband or father’s naturalization 
shall be admitted without detention for treatment in hospital, and with respect to 
a wife to whom married or a minor child bom prior to such husband or father’s 
naturalization the provisions of this section shall be observed, even though such 
person is unable to pay the expense of treatment, in which case the expense shall 
be paid from the appropriation for the enforcement of this act” 
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as forcefully contended, the remedy lies with Congress and not with 
the courts. Their duty is simply to enforce tire law as it is written, 
unless clearly unconstitutional. 

Affirmed. 


NOTES 

1. In DeRulz t. DgRiiIz, 66 App.D.G. 370, 68 P.2d 752 (1936), In refusing to ex- 
tend the words of tlie act Oes'ond their plain nieaniiig, Van Orsclel, J., said at pp. 
753-754: 

“In Sturges v. Orowninshield, 4 Wheat. 122, 202, 4 L.Ed. 529, Cliiol Justice Mar- 
shall announced the following rale which has been generally followed by the courts 
of this country : ‘Where words conflict with each other, where the diri’erent clauses 
of an instrument bear upon each other, and would he inconsistent, unle.ss the natur- 
al and common import of words be varied, construction becomes necessary, and a 
departure from the obvious meaning of words, is justifiable. But if, in any case, 
the plain meaning of a provision, not contradicted by any other provision in tlie 
same instrument, is to be disregarded, because we believe the framers of that in- 
strument could not intend what they say, it must be one in which the al)sui'dity 
and injustice of applying the provision to the case, would be so monstrous, that 
all manhlnd would, without hesitation, nnlte in rejecting the application.’ 

"The difflculty which confronts the courts in their attempt to apply Marshall’s 
rule and find justlflcation for giving the nvords of a statute a meaning which liter- 
ally they do not bear in order to e.scape absurd consequences, so nearly apjn'oaelms 
the twilight zone between the exercise of judicial power and legislative power us 
to call for great care in avoiding usurpation of the latter. 

"Nor should we be controlled by the argument that hardship may result In this 
and similar oases from a strict interpretation of the words , . ., since the 
language Is plain and the courts must follow it. In Commissioner of Immigra- 
tion V. Gottlieb, 265 U.S. 310, 313, 44 S.Ot. 628, 68 U.Ed. 1031, the court said: ‘The 
case, as the evidence shows, Is one of peculiar and distressing hardship, nnd it is 
not unnatural that any appropriate canon of construction should be laid hold of 
to justify a conclusion favorable to respondents. But if the plain words of the 
statute are against such a conclusion, leaving no room for construction, the courts 
have no choice hut to follow It, without regard to the consequences.’ ’’ 

2. Observe disregard of practical results of literal interpretation, in Zazove v. 
United States, 162 P.2d 443 (1947). 


AMERICAN TRUCKING ASS’NS v. UNITED STATES 

District Court of the United States for the District of Columbia, 1939. * 

21 E.Supp. 35. 

Groner, C. J. The main question we have to answer is whether 
defendant, Interstate Commerce Commission, has jurisdiction and 
power under Sec. 204(a) (1) and (2) of the Motor Carrier Act of 1935 
to establish, reasonable requirements with, respect to qualifications and 
maximum hours of service for all employees of common and contract 
carriers by motor vehicle. 

Plaintiff, American Trucking Associations, Inc., is an organization of 
motor carriers subject to regulation under the Act, and its principal 
place of business is in the District of Columbia. The other plaintiffs 
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are common carriers by motor vehicle in interstate commerce, likewise 
subject to regulation. 

The Motor Carrier Act, which is Part II of the Interstate Commerce 
Act, contains a declaration of policy, as follows: 

“Sec. 202 [ § 302] . (a) . It is hereby declared to be the policy of Con- 
gress to regulate transportation by motor carriers in such manner as 
to recognize and preserve the inherent advantages of, and foster sound 
economic conditions in, such transportation and among such carriers 
in the public interest; promote adequate, economical, and efficient 
service by motor carriers, and reasonable charges therefor, without 
unjust discriminations, imdue preferences or advantages, and unfair or 
destructive competitive practices; improve the relations between, and 
coordinate transportation by and regulation of, motor carriers and 
other carriers; develop and preserve a highway transportation sys- 
tem properly adapted to the needs of the commerce of the United 
States and of the national defense; and cooperate with the several 
States and the duly authorized officials thereof and with any organiza- 
tion of motor carriers in the administration and enforcement of tliis 
part [chapter].” 

The duties and powers of the Commission are described in Sec. 204 
(a); 

“ (1) To regulate common carriers by motor vehicle as provided in 
this part [chapter] , and to that end the Commission may establish rea- 
sonable requirements with respect to continuous and adequate serv- 
ice, transportation of baggage and express, uniform systems of ac- 
coimts, records, and reports, preservation of records, qualifications and 
maximum hours of service of employees, and safety of operation and 
equipment. 

“ (2) To regulate contract carriers by motor vehicle as provided in 
this part [chapter] , and to that end the Commission may establish 
reasonable requirements with respect to uniform systems of accounts, 
records, and reports, preservation of records, qualifications and maxi- 
mum hours of service of employees, and safety of operation and equip- 
ment. 

“ (3) To establish for private carriers of property by motor vehicle, 
if need therefor is foimd, reasonable requirements to promote safety 
of operation, and to that end prescribe qualifications and maximum 
hours of service of employees, and standards of equipment. In the 
event such requirements are established, the term ‘motor carrier’ shall 
be construed to include private carriers of property by motor vehicle 
in the administration of sections 204 [304] (d) and (e) , 205 [305] , 220 
[320], 221 [321], 222 [322] (a), (b), (d), (f), and (g), and 224 
[324] of this part [chapter].” 

Shortly after the passage of the Act, the Commission established 
qualifications and maximum hours for drivers of motor vehicles op- 
erated by common and contract carriers. It left undecided the extent 
of its jurisdiction over other employees. Subsequently, and after the 
passage in 1938 of the Fair Labor Standards Act, the Commission 
again instituted proceedings to determine the previously undetermined 
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extent of its jurisdiction. It concluded that its power over employees 
was limited to the promotion of safe operation, in consequence of 
which it had jurisdiction to establish hours of work and qualifications 
of drivers, but of no other employees. 

Plaintiffs filed their petition June 9, 1939, asking the Commission 
to hear evidence and estabUsh regulations as to all employees. The 
Commission declined to do so, adhered to its former ruling, and de- 
clared that any further consideration would be futile, since it had no 
power to do the things asked. This action was then begun against the 
United States and the Commission. The Administrator of the Wage 
and BEour Division was allowed to intervene. 

At the hearing counsel stated that, if the Act be construed as plain- 
tiffs insist, the Commission will have to prescribe qualifications and 
hours for stenographers, clerks, accountants, mechanics, solicitors, and 
other employees of whose duties and qualifications it has no special 
Imowledge; in this function its determination would not be based upon 
considerations of transportation — on which it is held to be expert — 
but upon social and economic considerations, matters on which it is 
not qualified or equipped, and which would entail the performance of 
a duty wholly foreign to its normal activities. But even if this be 
granted, we think there is no doubt that Congress had the power to 
impose the challenged duty. And the answer to the query cannot be 
foimd in the fact of inconvenience to the Commission,® but must be 
first looked for in the language of the statute. If the words are clear, 
there is no room for construction. 

"To search elsewhere for a meaning either beyond or short of that 
which they disclose is to invite the danger, in the one case, of convert- 
ing what was meant to be open and precise, into a concealed trap for 
the unsuspecting, or, in the other, of relieving from the grasp of the 
statute some whom the Legislature definitely meant to include.” Van 
Camp & Sons Co. v, American Can Co,, 278 U.S. 245, 253, 49 S.Ct. 112, 
113, 73 L.Ed. 311, 60 A.L.R. 1060. 

This rule has been applied even where the litei'a! meaning leads to a 
hard or unexpected result. Crooks v. Harrelson, 282 U.S. 55, 60, 51 S. 
Ct. 49, 75 L.Ed. 156; Armstrong Paint & Varnish Works v. Nu-Enamel 
Corp., 305 U.S. 315, 333, 59 S.a. 191, 83 L.Ed. 195. Statutes have 
been annulled by construction only where the effect of giving the 
words their clear meaning would “offend the moral sense . 
[involve] injustice, oppression, or absurdity”. United States v. Gold- 
enberg, 168 U.S. 95, 103, IS S.Ct. 3, 4, 42 L.Ed. 394; Van Camp & 
Sons Co. v. American Can Co., 278 U.S. 245, 253, 254, 49 S.Ct. 112, 73 
L.Ed. 311, 60 A.L.R. 1060. 

Guided by this rule, we find that Congress in the first section of the 
Act declar^ the definite policy to regulate motor transportation (1) 
so as to foster sound economic conditions in the public interest; (2) 


6 United States ex rel. Kansas City Southern E. Co. v. Interstate Commerce 
Comm., 262 U.S. 178. 40 S.Ct. 187, 64 L.Ed. 517. 
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to promote adequate, economical, and efficient service and reasonable 
charges; (3) to prevent unjust discriminations, undue preferences or 
advantages; (4) to avoid destructive competition; (5) to coordinate 
transportation by motor carriers and other carriers; (6) to develop 
and preserve a highway transportation system adapted to the needs 
of commerce and the national defense. The stated objects demon- 
strate beyond question that Congress has preempted the entire field. 
To the achievement of the ends sought. Congress provided that it 
should be the duty of the Commission to regulate carriers by estab- 
lishing reasonable requirements with respect to (a) service; (b) trans- 
portation of baggage and express; (c) uniform systems of accounts, 
records, and reports ; (d) qualifications and maximum hours of serv- 
ice of employees; (e) safety of operation and equipment. 

In (d) the word “employees” is inclusive. There is nothing in its 
use or in its relation to other words in the section which, considered 
in the ordinary sense, can be said to indicate only a particular class of 
employees. If Congress had intended to distinguish between those 
employees engaged in the actual operation of motor vehicles and those 
engaged in other work, it could have done so, as it did in a former 
statute,’ by the addition of less than half a dozen words. Hence, to 
read that limitation into the section would be not only to disregard 
the letter of the law but to find, without guide or compass in the Act, 
a legislative intent to that end. To the contrary, such guide as there 
is — outside the distinct and definite meaning of the words — supports 
the view that Congress used the language of the section advisedly, and 
meant precisely what it said. 'For the third paragraph of Sec. 204, 
which concerns ‘private carriers, expressly limits the power of the 
Commission over qualifications and hours to those employees whose 
W’ork relates to safety of operation. This distinction between the two 
classes of carriers is convincing of a definite pimpose, and the reason 
for it is obvious; private carriers erne defined to be persons who trans- 
port for themselves — ^in furtherance of a commercial enterprise — or as 
bailees, their own or another’s property in interstate commerce.® As 
to such carriers. Congress properly concluded that to bring all their 
employees under the Commission’s jurisdiction — as well those engaged 
in the manufacturing or commercial end of the business, and having 
in themselves no direct relation to motor transportation — ^would create 
an anomalous situation, as it would. 

Unless what has been said is incorrect, nothing remains except to 
ascertain whether, in giving effect to the words of the statute, we 


1 1n the Hours of Service Act, 34 Stat. 1415, 45 U.S.O. § 61, 45 U.S.C.A. § 61, Con- 
gress by definition limited the word “employees" to “persons actually engaged in 
or connected with the movement of any train". 

* Sec. 203(a) (17). The term “private carrier of property by motor vehicle” means 
any person not Included in the terms “common carrier by motor vehicle” or “con- 
tract carrier by motor vehicle”, who or which transports in interstate or foreign 
commerce hy motor vehicle property of which such person is the owner, lessee, or 
bailee, when such transportation is for the purpose of sale, lease, rent, or bailment, 
■or in furtherance of any commercial enterprise. 
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create a situation so “glaringly absurd’’ as to impel the conclusion Con* 
gress could not have intended such a result. With due deference to the 
dilemma of the Commission we are unable to say that this is true. At 
the time of the passage of the statute, the Fair Labor Standards Act 
had not been passed or even considered by Congress, but there was in 
effect a law known as the “National Industrial Recovery Act’’,* under 
which codes were established to regulate the hours of service of all 
classes of employees of motor carriers. The Motor Carrier Act ex- 
pressly provided that it should supersede the provisions of the former 
codes.“ There was also in effect in a majority of the states some sort 
of legislation covering, with diversity of detail and lack of uniformity, 
hours of service of employees, including drivers of motor vehicles. It 
is not unreasonable, in these circumstances, to assume that Congress, 
aware of the problem as it applied to interstate commerce and the ad- 
visability of uniformity, chose to place upon the Commission the details 
of its solution. Certainly, aside from the consumption of the Commis- 
sion’s time, there is nothing glaringly absurd in this, nor reason to 
suppose a better agency could be found for the purpose. The Com- 
mission’s fear that it may be called upon to establish qualifications for 
executive officials, solicitors, and lawyers, is overstrained. None of 
these classes is within the category of “employees” as that word is 
used in public service or labor legislation. The hearings before the 
committees of Congress developed that the percentage cost of labor 
was equal to nearly half the total gross revenue of motor carriers, and 
the special attention of Congress was directed by representatives of 
the unions to the labor aspect as applied to the problems of uniformity 
and stabilization, because of widely diversified business organization, 
absence of labor organization in some regions, and the claimed un- 
reasonable practices of many operators. 

And it is easy to see that stabilization of labor conditions as applied 
to this industry is an important, and indeed a necessary, part of the 
establishment of rates and general business regulation, matters as to 
which the Commission admittedly is expert, and these objectives ap- 
pear as part and parcel of the purposes of the legislation. In this as- 
pect, it is reasonable to conclude that Congress had them in mind when 
later, upon the passage of the Fair Labor Standards Act, it provided 
specifically that See. 7 thereof ^ — ^which establishes maximum hours 
of service — should not apply “with respect to (1) any employee with 
respect to whom the Interstate Commerce Commission has power to 
establish qualifications and maximum hours of service pursuant to the 
provisions of section 204 [304 of Title 49] of the Motor Carrier Act, 
1935 or (2) any employee of an employer subject to the provisions of 
Part I of the Interstate Commerce Act.” 29 U.S.C.A. § 213(b). The 
necessity of separate provisions for the exemption of employees of 
the two classes of carriers is manifest There are no private carriers 


» 4S stat 195, 15 U.S O.A. S 701 et seq. 
10 Sec. 204(11), 40 U.S.C.A. § 304(0). 

11 29 U.S.C.A. I 207. 
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by rail subject to the Commission’s jurisdiction. Congress, therefore, 
used inclusive language as to the employees of railroads. There are, 
however, many private motor carriers who are subject to a limited 
regulation by the Commission, and this is true for reasons which we 
have already explained. Their employees not subject to the jurisdic- 
tion of the Commission would, by the use of the language employed in 
the case of railroads, have been left outside of the provisions of the 
Fair Labor Standards Act. It was obviously the recognition of this 
fact alone that induced the use of different language in each instance. 

In the view we take, the language of the disputed section is so plain 
as to permit only one interpretation, and we find nothing in the Act as 
a whole which can with any assurance be said to lead to a different re- 
sult. The circumstances under which the section was placed in the 
bill may possibly have created a situation not contemplated by its 
sponsors, but to say that this is true would be pure speculation, in 
which we have no right to indulge and upon which we can base no con- 
clusion. We are, therefore, obliged to hold that the Commission was 
mistaken in limiting its powers to the drivers of trucks and buses. 

NOTES 

1. In Leader v. Dnffcy, 13 App.Cae. 204 (1888), Lord Hulsbuiy, L.O., In tlie 

course of his opinion in wliich he g.ive effect to what lie considered to be the plain 
moaning of the words of a power of appointraont, declared at p. 301: “. . . 

Whatever the instrument, it must receive a construction according to the plain 
meaning of the words and sentences therein contained. ... It appears to me 
to be arguing In a vicious circle to begin by assuiniiig an intention apart from the 
language of the instrament Itself, and having made tli.at fallacious assumption to 
bend the language in favour of the assumption so made”. Is this criticism valid, 
and, if so, is the means of avoiding such a circle offered by any of the approaches 
to statutory construction other than the literal approach? 

2. See .Tulius Stone, “The Province and Function of Law” (1046), 193-195, where 
the author remarks concerning the decision of the House of Lords in Liversidge v. 
Anderson, [1942] A.O. 207; “Theoretically the canons of construction forbade con- 
sideration of policy until the words were found doubtful or ambiguous. Wbat is 
here Interesting is that despite tliese canons, assessments of policy seemed to base 
both the minority and majority decisions ah initio, in determining the veiT question 
whether there was ambiguity.” Of. the technique of the Supreme Court of the 
United States in United States v. American Trucking Ass’ns, infra. 


UNITED STATES v. AMERICAN TRUCKING ASS’NS 

Supreme Court of the United States, 1940. 

310 U.S. 534, 60 S.Ct. 1069, 84 L.Bd. 1345. 

Appeal from the District Court of the United States for the Dis- 
trict of Columbia. 

Mr. Justicb Reed delivered the opinion of the Court. . . . 

In the interpretation of statutes, the function of the courts is easily 
stated. It is to construe the language so as to give effect to the intent 
of Congress. There is no invariable rule for the discovery of that in- 
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tention. To tate a few words from their context and with them thus 
isolated to attempt to determine their meaning, certainly would not 
contribute greatly to the discovery of the pm'pose of the draftsmen of 
a statute, particularly in a law drawn to meet many needs of a major 
occupation. 

There is, of course, no more persuasive evidence of the purpose of 
a statute than the words by which the legislature undertook to give ex- 
pression to its wishes. Often these words are sufficient in and of them- 
selves to determine the purpose of the legislation. In such cases we 
have followed their plain meaning. When that meaning has led to ab- 
surd or futile results, however, this Court has looked beyond the words 
to the purpose of the act. Frequently, however, even when the plain 
meaning did not produce absurd results but merely an unreasonable- 
one “plainly at variance with the policy of the legislation as a whole” 
this Court has followed that purpose, rather than the literal words. 
When aid to construction of the meaning of words, as used in the stat- 
ute, is available, there certainly can be no “rule of law” which forbids 
its use, however clear the words may appear on “superficial examina- 
fion.” The interpretation of the meaning of statutes, as applied to 
justiciable controversies, is exclusively a judicial function. This duty 
requires one body of publfc servants, the judges, to construe the mean- 
ing of what another body, the legislators, has said. Obviously there 
is danger that the courts’ conclusion as to legislative purpose will be 
unconsciously influenced by the judges’ own views or by factors not 
considered by the enacting body. A lively appreciation of the danger 
is the best assurance of escape from its threat but hardly justifies an 
acceptance of a literal interpretation dogma which withholds from the- 
courts available information for reaching a correct conclusion. Em- 
phasis should be laid, too, upon the necessity for appraisal of the pur- 
poses as a whole of Congress in analyzing the meaning of clauses or 
sections of general acts. A few words of general connotation appear- 
ing in the text of statutes should not be given a wide meaning, con- 
trary to a settled policy, “excepting as a different purpose is plainly- 
shown.” 

The language here under consideration, if construed as appellees.' 
contend, gives to the Commission a power of regulation as to qualifica- 
tions and hours of employees quite distinct from the settled practice- 
of Congress. That policy has been consistent in legislating for such 
regulation of transportation employees in matters of movement and' 
safety only. The Hours of Service Act imposes restrictions on the 
hours of labor of employees “actually engaged in or connected with 
the movement of any train.” The Seamen’s Act limits employee, 
regulations under it to members of ships’ crews. The Civil Aero- 
nautics Authority has authority over hours of service of employees- 
“in the interest of safety.” It is stated by appellants in their brief 
with detailed citations, and the statement is uncontradicted, that at 
the time of the passage of the Motor Vehicle Act ‘‘forty states had: 
regulatory measures relating to the hours of service of employees” 
and every one “applied exclusively to drivers or helpers on the ve- 
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hides.” In the face of this course of legislation, coupled with the 
supporting interpretation of the two administrative agencies con- 
cerned with its interpretation, the Interstate Commerce Commission 
and the Wage and Hour Division, it cannot be said that the word “em- 
ployee” as used in Section 204(a) is so clear as to the workmen it em- 
braces that we would accept its broadest meaning. The word, of 
course, is not a word of art. It takes color from its surroundings and 
frequently is carefully defined by the statute where it appears. 

We are especially hesitant to conclude that Congress intended to 
grant the Commission other than the customary power to secure 
safety in view of the absence in the legislative history of the Act of 
any discussion of the desirability of giving the Commission broad and 
unusual powers over all employees. The clause in question was not 
contained in the bill as introduced.®* Nor was it in the Coordinator’s 
draft.®^ It was presented on the Senate Floor as a committee amend- 
ment following a suggestion of the Chairman of the Legislative Com- 
mittee of the Commission, Mr. McManamy.®* The committee reports 
and the debates contain no indication that a regulation of the qualifi- 
cations and hours of service of all employees was contemplated; in 
fact the evidence points the other way. "The Senate Committee’s re- 
port explained the provisions of Section 204(a) (1), (2) as giving the 
commission authority over common and contract carriers similar to 
that given over private carriers by Section 204(a) (3).®® The Chair- 

30 s. 1620, 74th Cong., 1st Sess. 

31 S. Doc. 152, 73i'd Cong., 2nd Sess., p. 352, § 304(a) (1). 

32 See the testimony of Mr. McMan.amy In Hearings on S. 1629 before the Senate 
Committee on Interstate Commerce, 74th Cong., 1st Sess., pp. 122, 123; 

“The reguiatlon of the hours of service of bus and truck operators is far more 
Important from a safety standpoint than the regulation of the hours of service of 
railroad employees because the danger is greater. . . . This could be accom- 

plished by inserting in section 304(a) (1) and (2), lines 0 and 15, page 8, following 
the word ‘records’ in both lines, the words which appear in S. 394, as follows; 
‘qualifications and maximum hours of service of employees.’ ” 

The clause in question came from § 2(a) (1) of S. 394, 74th Cong., 1st Sess., a 
subsection otherwise substantially like the corresponding subsection in S. 1629. 

Senator Wheeler, Chairman of the Committee on Interstate Commerce and spon- 
sor of the bill, explained the provision on the floor of the Senate: 

“. . . the committee amended paragraphs (1) and (2) [of § 204] to confer pow- 

er on the Commission to establish reasonable requirements with respect to the 
qualifications and maximum hours of service of employees of common and contract 
carriers, . . . This suggestion came to us, I think, from the chairman of the 

legislative committee of the Interstate Commerce Commission. . . . 

“In order to make the highways more safe, and so that common and contract 
carriers may not be unduly prejudiced in their competition with peddler trucks and 
other private operators of motor trucks, a provision was added in subparagraph 3 
giving the Commission authority to establish similar requirements with respect to 
the qualifications and hours of service of the employees of such operators. . . 

79 Cong.Kec. 5652. 

33 S.Eep. 482, 74th Cong,, 1st Sess. The report stated: “No regulation Is pro- 
posed for private carriers except that an amendment adopted in committee author- 
izes the Commission to regulate the ‘qualifications and maximum hours of service of 
employees and safety of operation and equipment’ of private carriers of proper- 
ty by motor vehicle in the event that the Commission determines there is need for 
such regulation. Other amendments adopted by the committee confer like authority 
upon the Commission with respect to common and contract carriers,” Safety of 
operation and equipment was in the original hill. 
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man of the Senate Committee expressed the same thought while ex- 
plaining the provisions on the floor of the Senate. When suggesting 
the addition of the clause, the Chairman of the Commission’s Legisla- 
tive Committee said: . . it relates to safety. In the House 

the member in charge of the bill characterized the provisions as tend- 
ing “greatly to promote careful operation for safety on the highways,” 
and spoke with assurance of the Commission’s ability to “formulate a 
set of reasonable rules . , . including therein maximum labor- 

hours service on the highway.” And in the report of the House 
Committee a member set out separate views criticizing the delegation 
of discretion to the Commission and proposing an amendment provid- 
ing for an eight-hour day for “any employee engaged in the operation 
of such motor vehicle.” 

The Commission and the Wage and Hour Division, as we have said, 
have both interpreted Section 204(a) as relating solely to safety of 
operation. In any case such interpretations are entitled to great 
weight. This is peculiarly true here where the interpretations involve 
“contemporaneous construction of a statute by the men charged with 
the responsibility of setting its machinery in motion; of making the 
parts work etflciently and smoothly while they are yet untried and 
new.” Furthermore, the Commission’s interpretation gains much 
persuasiveness from the fact that it was the Commission which sug- 
gested the provisions’ enactment to Congress,®* 

It is important to remember that the Commission has three times 
concluded that its authority was limited to securing safety of opera- 
tion. The first interpretation was made on December 29, 1937, when 
the Commission stated: “. . . until the Congress shall have 

given us a more particular and definite command in the premises, we 
shall limit our regulations concerning maximum hours of service to 
those employees whose functions in the operation of motor vehicles 
make such regulations desirable because of safety considerations.”’^* 
This expression was half a year old when Congress enacted the Fair 
Labor Standards Act with the exemption of Section 13(b) (1). Seem- 
ingly the Senate at least was aware of the Commission’s investigation 
of its powers even before its interpretation was announced.^ Under 
the circumstances it is unlikely indeed that Congress would not have 
explicitly overruled the Commission’s interpretation had it intended 
to exempt others than employees who affected safety from the Labor 
Standards Act. 


31 See last paragraph of remarks of Senator "Wheeler, note 32 supra, 

36 Hearings, note 32 supra. 

38 79 Cong.Hec. 1220G, 

. 31 H.R.Rep. No. 1645, 74th Cong. 1st Sess. 

38 Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 316, 63 S.Ot, 350, 858, 
77 L.Ed, 796. 

30 Hassett v, Welch, 303 U.S. 303, 310, 68 S.Ot 569, 663, 82 L.Ed. 858. 

40 Ex parte No. MC-2, 3 M.O.O. 665, 667. 

4181 Cong.Rec. 7875. 
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It is contended by appellees that the difference in language between 
subsections (1) and (2) and subsection (3) is indicative of a con- 
gressional purpose to restrict the regulation of employees of private 
carriers to “safety of operation” while inserting broader authority in 
(1) and ( 2 ) for employees of common and contract carriers. Ap- 
pellants answer that the difference in language is explained by the 
difference in the powers. As (1) and (2) give powers beyond safety 
for service, goods, accounts and records, language limiting those sub- 
sections to safety would be inapt. 

Appellees call our attention to certain pending legislation as sus- 
taining their view of the congi-essional purpose in enacting the Motor 
Carrier Act. We do not think it can be said that the action of the 
Senate and House of Representatives on this pending transportation 
legislation throws much light on the policy of Congress or the meaning 
attributed by that body to Section 204(a). Aside from the very per- 
tinent fact that the legislation is still unadopted, the legislative 
history up to now points only to a hesitation to determine a controversy 
as to the meaning of the present Motor Carrier Act, pending a judicial 
determination.^® 

One amendment made to the then pending Motor Carrier Act has 
relevance to om- inquiry. Section 203(b) reads as set out in the note 
below.^ 


4® The pending legislation is S. 2009, 76th Cong., 1st Boss., 84 Cong.Itec. 3509. As 
to tlie point Iici'o under discussion, the report of the Senate Committee said; 
"Paragraph (1) of section 34 of tlie bill is based on the provi.sions of .subparagraphs 
(1), (2), and (3) of section 2ti-l(a) of the Motor Carrier Act. In tlie original draft, 
there was Inserted at the beginning of the paragraph the clause ‘in order to promote 
safety of operations,’ thus making clear that the Commission’s power to regulate 
citiaillicatlons and maximum hours of service of employees is conllnod to those wlio 
have anything to do with safety of operation. This is a question with respect to 
which considerable doubt seems to have arisen under t.be wording of the prc.sent 
law. Upon the strenuous objection of the truckers claiming conflict between this law 
and the Pair Labor Standards Act, the bill [i. e., the committee amendment] re- 
stores the law to the present provisions of the Motor Carrier Act." S.Hep. No. 4.3,3, 
70th Cong., 1st Sess., p. 24. The bill passed the Senate. The House bill left 5 204(a) 
(1), (2) and (3) of the present act unchanged. 84 Cong.Rec. 9450; II.K.Bep. No. 1217, 
TOth Cong., 1st Sess., 84 Cong.Rec. 10125. While the bills were in conference the 
Chairman of the Legislative Committee of the Interstate Commerce Commission 
sent to the chairmen of the House and Senate Committees a letter on the House and 
Senate bills which suggested that both bills explicitly limit the Commission’s juris- 
diction over qualifications and hours of service of employees to considerations of 
safety. The letter stated; "While the subsection [.in the Senate bill] follows the ex- 
isting language of section 204 . . . , a controversy has arisen in regard to the 

meaning of that language. . . . This controver.sy has now reached the Supreme 

Court. We think it may well be determined in this new legislation. In our judg- 
ment, if restrictions on hours of labor for social and economic reasons are to be 
imposed, this should be done by Congress, and no duty in that rosiiect .should be 
delegated to the Commission, which has no experience which pai'tieularly fits it for 
the performance of such a duty. Our authority over qualifications and hours of 
service of employees should, therefore, he confined to the needs of safety in opera- 
tion. . . .’’On April 26, 1940, the House conferees reported to the House a 

compromise bill agreed on by the conference committee which left § 204(a) (1), (2), 
and (3) of the Motor Carrier Act unamended. 86 Cong.Rec, 7847 ; H.R.Eep. No. 
2016, 76th Cong., 3d Sess, On May 9, 1940, the House becau.se of disagreement 
with sections of this bill not here relevant voted to recommit the bill to the confer- 
ence committee. 86 Cong.Rec, 8980. 

“(h) Nothing in this part, except tJie provisions of section MJi relative to qual- 
ifications anS. tnacoimum hours of service of employees and safety of operation out 
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The words, “except the provisions of section 204 [304] relative to 
qualiflcations and maximum hours of service of employees and safety 
of operation or standards of equipment,” italicized in the note, were 
added by amendment in the House after the passage of S. 1629 in the 
Senate with the addition of the disputed clause to Section 204(a) (1) 
and (2).** It is evident that the exempted vehicles and operators in- 
clude common, contract and private carriers. It seems equally evident 
that where these vehicles or operators were common or contract car- 
riers, it was not intended by Congress to give the Commission power to 
regulate the qualifications and hours of service of employees, other 
than those concerned with the safety of operations. 

Our conclusion, in view of the circumstances set out in this opinion, 
is that the meaning of employees in Section 204 (a) (1) and (2) is 
limited to those employees whose activities affect the safety of oper- 
ation. The Commission has no jurisdiction to regulate the qualifica- 
tions or hours of service of any others. The decree of the district 
court is accordingly reversed and it is directed to dismiss the com- 
plaint of the appellees. It is so ordered. 

Reversed with directions. 


standards of e(fuipinent shall be construed to Incliids (1) motor vchlcle.s employed 
solely in transporting school children and teachers to or from school ; or (2) taxi- 
cabs, or other motor vehicles performing a bona fide taxicab service, having a, ca- 
pacity of not more than si.x passengers and not operated on a regular route or be- 
tween fixed termini ; or (3) motor vehicles owned or operated by or on behalf of 
hotels and used exclusively for the transportation of hotel patrons between hotels 
and local railroad or other common carrier stations ; or (4) motor vclUclus operated, 
under authorization, regulation, and control of the Secretary of the Interior, prin- 
cipally for the purpose of transporting persons in and about the national parks 
and national monuments ; or (4a) motor velilcles controlled and operated hy any 
farmer, and used In the transportation of his agricultural commodities and prod- 
ucts thereof, or in the transportation of supplies to his farm ; or (4b) motor vehicles 
controlled and operated by a co-operative association as defined in the Agricultural 
Marketing Act, approved June 15, 1929, as amended; or (5) trolley busses oper- 
ated by electric power derived from a fixed overhead wire, furnishing local passen- 
ger transportation similar to street-railway service ; or (6) motor vehicles used ex- 
clusively in carrying livestock, fish (including shell fish), or agricultural commodities 
(not including manufactured products thereof) ; or (7) motor vehicles used ex- 
clusively in the distribution of newspapers ; nor, unless and to the extent that the 
Commission shall from time to time find that such application is necessary to carry 
out the policy of Congi-ess enunciated in section 202, shall the provisions of this part, 
except the provisions of section 20ft relative to qualifications and maximum hours of 
service of employees and safety of operation or standards of equipment apply to: 
(8) The transportation of passengers or property in interstate or foreign commerce 
wholly within a municipality or between contiguous municipalities or within a zone 
adjacent to and commercially a part of any such municipality or municipalities, 
except when such transportation is under a common control, management, or 
arrangement for a continuous carriage or shipment to or from a point without such 
municipality, municipalities, or zone, and provided that the motor carrier engaged 
in such transportation of passengers over regular or irregular route or routes in in- 
terstate commerce is also lawfully engaged in the intrastate transportation of pas- 
sengers over the entire length of such interstate route or routes in accordance with 
the laws of each State having jurisdiction; or (9) the casual, occasional, or recipro- 
cal transportation of passengers or property iu interstate or foreign commerce for 
compensation hy any person not engaged in transportation by motor vehicle as a 
regular occupation or business," 

*4H.Il.Eep, No. 1645, 74th Cong., 1st Sess. 
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TtiE Chief Justice, Mr. Justice McReynolds, Mr. Justice Stone 
and Mr. Justice Roberts are of opinion that the decree should be af- 
firmed for the reasons stated in the opinion of the district court, 31 
F.Supp. 35. 

NOTES 

1. The principal case was cited and distinguished in Fldes, A. G. v. Commissioner 

of Internal Revenue, 137 P.2d 731 (4 Cir., 1943) (cert, denied 320 U.S. 797, 64 S.Ct 
206, 88 L.Ed. 481), which said in dicta: “General terms describing a class of persons 
subject to a statute should he limited when a strictly literal (and purely analytic) 
application would encompass absurd I'esults and would defeat . . . the clear 

and manifest purpose of the statute. . . . And statutes should be construed in 

the newness of the spirit, not in the oldness of the letter.” 

2. See application of the principal case in Price v. Quill, 46 A.2d 311 (O.O.lVIun. 
App.1046). 

3. See Sternberg Dredging Co. y. Walling, 158 P.2d 678 (O.O.A.Mo.1947). 


BEACH V. UNITED STATES 

United States Court of Appeals for the District of Columbia, 1944, 

70 App.D.C. 208, 144 P.2d 533. 

Groiner, C. J. Appellant was indicted and convicted in the District 
Court of the United States for the District of Columbia of violation 
of the Mann White Slave Act. The evidence disclosed that she was 
the operator of a house of prostitution in the City of Washington and 
on the day in question accompanied one of the inmates of the house to 
the Hamilton Hotel, some four blocks away, for purposes of prostitu- 
tion. The trip from the house to the hotel was made in a taxicab, ap- 
pellant paying her own and her companion’s fare. 

The question we must decide is whether the Mann Act ^ is applicable 
in a prostitution case involving transportation solely within the District 
of Columbia. 

We are obliged, at the outset, to admit that the literal language of the 
Act justifies the judgment below and its affirmance by this court. But 
as Mr. Justice Frankfurter recently remarked, “The notion that be- 
cause the words of a statute eire plain, its meaning is also plain, is mere- 
ly pernicious oversimplification.”* And this, he said, is true, because 
“A statute, like other living organisms, derives significance and suste- 
nance from its environment, from which it cannot be severed without 
being mutilated. Especially is this true where the statute, like the one 
before us, is part of a legislative process having a history and a purpose. 
The meaning of such a statute cannot be gained by confining inquiry 
within its four corners. Only the historic process of which such legisla- 
tion is an incomplete fragment — ^that to which it gave rise as well as 
that which gave rise to it — can yield its true meaning.” 


1 18 U.S.O.A. § 398. 

» United States v. Monia, 317 U.S. 424, 431, 63 S.Ct 409, 412, 8 L.Ed. 376 (dis- 
sent). 

Reah & MacDonal,!) U.O.B.Leq.— 67 
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Long before the Mann Act, which, as everyone knows, was passed in 
an effort to put an end to commercialized interstate vice, Congress had 
legislated for the District of Columbia with relation to the subjects 
covered in that Act. And at the time of passage of the Act a local law 
of the District fitted like a glove the offence charged in the indictment 
we are now considering. By its terms it was made unlawful for “any 
prostitute” (which expression is descriptive of appellant in this case) 
to invite or persuade any person to go with her to any house or building 
for the purpose of prostitution.® At the time of the passage of the 
Mann Act, perhaps the same day, since both Acts were approved June 
25, 1910, Congress passed a local pandering statute,* making it a mis- 
demeanor to entice or force any woman to go to a house of assignation, 
which is this case, except that here the “victim”, herself a professional 
prostitute, went to the assignation willingly and expectantly. In the 
debate on a biU punishing pandering in the District of Columbia, Con- 
gressman Mann objected stating: “The bill which has already passed 
the House (referring to the Mann Act) , and which I introduced, covers 
this entire subject in. the District of Columbia.” ® Congressman Bor- 
land, who had introduced the District bill, replied: “I will say to the 
gentleman that it does not. The bill that passed the House was de- 
signed to regulate the national part of it, so far as it al’fected interstate 
commerce, and could regulate nothing else. This is a local bill, as much 
as a bill of a state legislature regulating police power.”® In the debate 
on the Mann Act, Congressman Sims, one of its leading exponents 
and a member of the District Committee, stated on the floor that the 
suggestion had occurred to him that the Mann Act should include “at 
least the maintaining of a house for such purposes in the District of 
Columbia.” He went on to say: “We discussed that informally. 
Some members of the Committee thought it might be regarded as an 
unfavorable amendment to the bill itself. I called up Major Sylvester 
(Superintendent of Police) and talked with him about the matter, and 
asked him t£ he thought such legislation as I proposed would be of 
benefit to the District. He said it would not be of any benefit what- 
ever. He said he thought at present that the matter was in the best 
condition for police control, and inasmuch as the gentleman whose 
duty it is to enforce laws governing such matters in the District so 
expressed himself, I thought it was my duty not to set up my individual 
judgment as against his. Therefore, I did not offer the amendment, 
and I would not vote for it now, believing as I do, that it would not 
help the measure, and neither would it help the conditions in the Dis- 
trict of Columbia.”’ 

But of far more significance than these expi-essions of individual 
opinion by members of Congress is the definite congressional purpose, 


3 Sec. ITT, Title 6, D.O.Oode, 1929. 

* Sec. 1T9, Title 6, D.O.Oode, 1929, Ob. 404, 86 Stat. 833. 

5 45 Cong.Rec. 3138. 

6 46 Goiig.Rec. 3138. 

1 46 Cong.Eec. 1040. 


Read & MacDonald U.O.BXeo. 
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evidenced by legislative bills introduced and passed from time to time 
after the enactment of the Mann Act, to cover the local situation and 
to reach every aspect of the offence defined in that Act, — and which 
in addition cover completely the whole subject of prostitution, however 
committed, in the District of Columbia. One section of the present 
law prohibits the offence itself;** another, the offence of operating a 
house of prostitution;® another, the act of procuring a person to live in 
prostitution;^® or procuring a person for acts of prostitution or pro- 
curing a person for the immoral enjo5mient of a third person;^® an- 
other, for inviting or inducing a person to go with him or her for pur- 
poses of prostitution anywhere in the District, or to a residence, or 
any other house or building (including a hotel) , or to accompany or 
follow him or her to any place whatever within the District, including 
parks or elsewhere, for purposes of prostitution;^® and finally the Pan- 
dering Act itself,*-* which makes it a felony for any person in the Dis- 
trict of Columbia to induce any female to reside in a house of prostitu- 
tion, to engage in prostitution, or to reside with any other person for 
the purpose of prostitution. So complete is the coverage that about 
the only place in which the act can be done without running athwart 
the local law is in an anchored balloon. 

It is, we think, too clear for argument that Congress in the enact- 
ment of these local laws designed and intended them to cover the en- 
tire local field, and neither at the time of the passage of the Mann Act, 
nor since, considered it — except in its interstate aspect — ^to apply to 
the District of Columbia. Any other conclusion would, it seems to us, 
convict Congress of doing the wholly useless and unnecessary thing 
of repeatedly giving thought and attention to the passage of local laws 
paralleling in every essential aspect the provisions of the Mann Act, 
and in many respects going weU beyond its provisions. In this view 
it is proper to bear in mind the well-considered Supreme Court dictum 
in the recent case of Mortensen v. United States,*® in which Mr. Justice 
Murphy, spealfing for the Court, said; “We do not here question or re- 
consider any pi’evious construction placed on the Act which may have 
led the federal government into areas of regulation not originally con- 
templated by Congress. But experience with the administration of 
the law admonishes us against adding another chapter of statutory 
construction and application which would have a similar effect and 
which would make possible even further justification of the fear ex- 
pressed at the time of the adoption of the legislation that its broad pro- 
visions ‘are liable to furnish boundless opportunity to hold up and 


8 § 22—2702, D.O.Cocle 1940. 

9 § 22—2712, D.O.Cocle 1940. 

10 § 22—2707, D.O.Oode 1940. 

11 §§ 22—2709, 22—2710, D.O.Code 194a 
1* § 22—2711, D.O.Code 1940. 

13 g 22—2701 D.O.Oode 1940. 

11 § 22—2705 D.O.Oode 1940. 

IB 322 U.S. 369, 64 S.Ct. 1037, 1041. 
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blacl^mail and make unnecessary trouble, without any corresponding 
benefits to society.’ ” 

It is difficult to think that this language was inadvertent, when it so 
plainly admonishes us not to impose on the Mann Act a new phase of 
construction which, with no corresponding benefits to society, will open 
wider than it is the door to blackmailing. 

Considered then in that light, we think it not only proper but man- 
datory to apply here the rule announced by the Supreme Court in Holy 
Trinity Church v. United States, 143 U.S. 457, 472, 12 S.Ct. 511, 516, 
36 L.Ed. 226, in which the literal construction of a statute, just as plain 
as the one we are considering, was rejected because — “It is the duty of 
the courts, under these circumstances, to say that, however broad the 
language of the statute may be, the act, although within the letter, is 
not within the intention of the legislature, and therefore cannot be 
within the statute.” 

In that case, as in this, the statute was the result of a definite evil, 
to control which the legislature, the Supreme Court said “used gen- 
eral terms with the purpose of reaching all phases of that evil; and 
thereafter, unexpectedly, it is developed that the general language thus 
employed is broad enough to reach cases and acts which the whole his- 
tory and life of the country affirm could not have been intentionally 
legislated against.” 

We think we should also give weight to the canon of statutory con- 
struction not long ago referred to by Mr. Justice Stone in the case of 
United States v. Katz, 271 U.S. 354, 357, 46 S.Ct. 513, 514, 70 L.Ed. 
986, as follows: “All laws are to be given a sensible construction; and 
a literal application of a statute, which would lead to absurd conse- 
quences, should be avoided whenever a reasonable application can be 
given to it, consistent with the legislative purpose.” 

In the spirit of that principle, when we come to examine the conse- 
quences of the application of the Mann Act to pandering in the District, 
we at once confront an unhappy situation of divided authority between 
local and national prosecuting agencies. Such an undesirable situation 
would assuredly not mal<e for responsible government; but apart from 
that, the line of division between the jurisdiction of local and national 
authorities would be based on the accidental circumstance of who in- 
duced the woman to ride in a taxi, or a street car, or a public elevator. 
The guilt or innocence of the accused would imder the Mann Act de- 
pend upon the ludicrous circumstance whether the woman was “trans- 
ported” by any means or in any manner without cost to herself. In 
every such case the offense which, had she walked, would have consti- 
tuted a misdemeanor, would become at once a felony and an invitation 
to extortion and all similar kindred evUs. 

It does not appear from the record in this case why a prosecution 
of doubtful validity was brought under the Mann Act, when a convic- 
tion certainly could have been obtained on the same or less evidence un- 
der the local statutes. 



Sec. 2 


Postulates and Approaches 


1061 


Furthermore, once we apply locally the provisions of the Mann Act, 
we should also be required to accept the results implicit in the doctrine 
of the Caminetti case;i® and this, notwithstanding the Department of 
Justice has sought to avoid some of these by instructing district at- 
torneys to exercise' discretion in the prosecution of what are called 
“non-commercial” cases; and also, to avoid, as far as possible, prosecu- 
tion of cases involving elements of blackmail, And this may be all very 
well as a national policy; but when we consider that not since the pas- 
sage of the Mann Act has the prosecution of an offense of this nature 
been begun in the District of Columbia under that Act, and when we 
recognize, as we do, that this is true because of the preemption by Con- 
gress of the local field in the passage of local laws fully covering the 
whole subject, we think we should be slow to write-in this new chapter 
of literal interpretation contrary to what is shown to be the real Con- 
gressional purpose. 

Reversed. 

Edgerton, Associate Justice (dissenting). 

The question as I see it is whether we may amend an Act of Congress 
by striking out a clause which we think unfortunate. The Mann Act 
provides: “Any person who shall knowingly transport or cause to be 
transported ... in interstate or foreign commerce, or in any Ter- 
ritory or in the District of Columbia, any woman or girl for the pur- 
pose of prostitution ^ or debauchery . . . shall be deemed guilty 

of a felony . . . .”® . . . 

Since the words that Congress used in the Mann Act can mean only 
one thing it is unnecessary to consider their legislative history. But 
their legislative history confirms their deliberate use and their plain 
meaning, . . . 

Of the intention of Congress, in every sense and by every test, to deal 
with transportation which does not cross the District line, there is in 
my opinion not the slightest doubt. It is true that words do not al- 
ways mean what they superficially appear to say. Sometimes they 
are used in special and unfamiliar senses, and sometimes in entirely 
new senses. But with deference to my colleagues, I think this has 
nothing to do with the case since (1) the context, (2) the Committee 
reports, and (3) the debates in Congress all show that the words “in 
the District of Columbia” mean exactly what they say and there is no 


16 Oaminctti v. United States, 1017, 242 U.S. 470, 37 S.Ct. 192, 61 L.Bd. 442, HR. 
A.1917E, 502, Ann.Cas.l917B, 1108. 

1 The Oommittee report.? indicate that Congress Intended the Mann Act to cover 
only transporation for oom‘pulsory prostitution. But the Supreme Court Interpreted 
the Act more broadly in the Caminetti case, 242 D.B. 470, 37 S.Ot. 102, 61 L.Ed. 442, 
L.R.A.1917F, 502, Ann.Cas.l917B, 1168, and has not yet overruled that decision, al- 
though it has intimated that it may do so. Mortensen v. United States, 322 U.S. 
369, 64 S.Ct. 1037. Since the intimation was tentative, this court is probably right 
in saying that we must apply to commercial prostitution the doctrine of the Cam- 
inetti case. » 

* 36 Stat. 825, § 2, 18 U.S.O.A. § 398. 
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evidence that they mean anything else. The court makes a case for 
the proposition that the inclusion of the District of Columbia in the 
Mann Act is unfortunate, but that is not the question. I submit this 
dissent not in defense of the Mann Act but in defense of the authority 
of Congress. Courts have often constmed statutes in novel and ques- 
tionable ways, but they have not often read an entire phrase completely 
out of a statute. They did not do so in any of the cases which this court 
cites. No euphemism can obscure the fact that this court does so when 
it imposes upon clear and simple words a construction which allows 
them no effect. It thereby substitutes for a constitutional and rela- 
tively democratic legislative process one that is neither democratic 
nor constitutional. 


NOTES 

1. On certiorari the decision of the Court of Appeals was reversed by the Su- 
preme Court of the United States in United States v. Boacli, 324 U,.S. 193, 05 S.Ct. 
G02, 89 L.Ed. 8G5 (1944), on the ground that none of the enactments of local applica- 
tion to the District of Columbia speaks of “transiiortation” for immoral purposes 
and hence the Mann Act conflicts with no other legislation applicable to the Distilct. 
The plain meaning, being in accord with the Act’s legislative Uistoi-y showing its 
intended application, must be given effect. 

2. A commentary on the principal ease in the lower court appears in 13 U. 
of Kan-City L.Eev. 110 (1945). 


PEOPLE V. MINTER 

Appellate Department, Superior Court of California, 1943, 

73 Oal.App.2d Supp. 904, 107 P.2d 11. 

Bishop, Judge. The defendant sold a pint of whiskey, and as he had 
no license, he stands convicted on the charge that, by the sale, he had 
exercised a privilege and performed an act which a person holding a 
license might exercise and perform under the authority of his license. 
In support of his appeal from the judgment of conviction the defend- 
ant argues that as the sale took place at an hour when a licensee could 
not legally make a sale, it follows that he had not done an act which 
a holder of a license might perform. . 

Defendant’s first contention is made possible by the backhanded 
manner in which the legislature has made it a misdemeanor to seU. 
whiskey without a license. The offense is created in section 3 of the 
Alcoholic Bpverage Control Act (Act 3796, Deering’s General Laws, 
Stats. 1935, p. 1123, as amended) by these words: “No person shall 
exercise the privilege or perform emy act or acts which a licensee tm- 
der this act may exercise or perform under the authority of a li- 
cense issued under this act unless such person is authorized to do so by 
a license duly issued pursuant to the provisions of this act. Any per- 
son violating any provision of this section shall be guilty of a misde- 
meanor . . . 

.Later in the act, in section 59.6, we find that it is made a misdemean- 
or for an ofE-ssde licensee to sell any alcoholic beverage after 8 o’clock 
p.m. or before 10 o’clock a.m. ... 
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The sale which got the defendant into trouble occurred, all wit- 
nesses agreed, about 2 o’clock a.m. One of the witnesses had asked 
the defendant if he could sell him a bottle of good whiskey. The de- 
fendant, who was driving a cab, indicated that he could comply with 
the request. He drove to a place where two other bottles were later 
discovered, went to the rear of the premises, and returned with a pint 
bottle. He then drove a short distance before he stopped at a street 
light, stated the price was $7.00, and in exchange for marked bills gave 
the witness a pint bottle, labelled “Old Crew Whiskey — 100 Proof.” 

Defendant’s first argument, which is that a sale of whiskey at 2 o’- 
clock in the morning is neither performing an act nor exercising a 
privilege which a licensee might legally perform or exercise, has just 
enough foundation in the literal structure of the charge, and in the 
wording of section 3, upon which the charge was based, to make it 
plausible. However, to place the interpretation upon section 3 con- 
tended for by the defendant would result in permitting an unlicensed 
person to sell intoxicating liquor with impunity during the hours a 
licensed pei^son is expressly forbidden to do so. Such an interpreta- 
tion would be out of harmony with the injunction contained in the 
first section of the act, that “all provisions of this act shall be liberally 
construed for the accomplishments of these purposes,” one of the pur- 
purposes referred to having been earlier declared in the section to be 
“to eliminate the evils of unlicensed . . . selling ... of al- 

coholic beverages.” In addition to the rule of interpretation expressed 
in the act itself, we know that “Once the intention of the legislature is 
ascertained it will be given effect even though it may not be consistent 
with the strict letter of the statute (citing cases) . In construing a stat- 
ute it must be remembered that no law is to be construed in such a 
manner as to result in a palpable absurdity.” People v. Black, 1941, 45 
Cal.App.2d 87, 94, 113 P.2d 746, 750. . . . 


WESTERN UNION TELEGRAPH CO. V. LENROOT 

Supreme Court of the United States, 1945, 

323 U.S, 490, 05 S.Ct. 335, 89 L.Ed. 414, 

[The case appears supra, p. 729.] 

MAX RADIN, A CASE STUDY IN STATUTORY INTERPRETA- 
TION 

33 Oallf.L.Rev. 219, 228 (1945). 

It is . . . true that the consideration of the consequences of a 

decision has at all times been a controlling factor in the judicial 
process. Those courts who declare vigorously that they are complete- 
ly indifferent to the consequences of what they decide, and would 
decide as they do though the heavens fell, merely mean that they do 
not really believe that the consequences will be seriously harmful. If 
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they meant what they said, and acted on it, they would be taking a 
long step toward the destruction of our judicial system. 

NOTH 

In Jewish Kosher Provision Coi-p. v. Gottfried, 03 N.Y.S.2d 160 (1040), the 
question was whether an employee’s wrong in embezzling his employer's money by 
short-weighting the employer in delivery of moats so permeated a contract for 
restitution as to render it non-dischargeable by the employee's biuikruptcy. In 
the course of his opinion answering the question afhrmatively, Benjamin, J., said: 
’'To aid in detenninlng this question, counsel have been unable to furnish the Court 
with any authority in our State and as far as this Court knows the question Is one 
of original impression in our jurisdiction. 

“Section 103, subdivision a(4) of the Bankruptcy Act, 11 U.S.O.A., provides that 
debts which arise on a contract, express or implied, may be proved in bmikruptcy. 
Section 17 of the Bankruptcy Act, 11 U.S.C.A. § 35, provides as follows: 

“ 'A discharge in bankruptcy shall release a bankrupt from all of his provable 
debts, except such as . . . 

“ ‘(second) are liabilities for obtaining property by false pretenses or false rep- 
resentations, or for willful and malicious injuries to the person or property of 
another, or . . • 

“ '(fourth) were created by his fraud, embezzlement, misappropriation, or defalca- 
tion while acting as an officer or in any fiduciary capacity . . 

“The Intent of Congress with respect to these provisions must be detennined in 
the light of the results sought to be achieved by the Congressional enactment. Stat- 
utory construction to bo vital must necessarily involve more than a mere exercise 
in semantics. We are not concerned merely with form, choice of words or punctu- 
ation but must look beyond, to the substance. Ceitainly, it was never Intended by 
Congress that persons guilty of larceny from their employers could be freed of 
their obligation to make restitution by a discharge in bankraptcy. On the contrary, 
the opposite purpose wa.s expressly stated. The provisions relating to the discharge 
of contracts must be read in the light of the provisions preseiwing the obligation 
ex maleflclo. The ultimate result can be arrived at only through a reasonable 
reconciliation of all of the appropriate provisions of the Bankruptcy Act.” 

“The position of the defendant, reduced to simple language, is that having in- 
duced the plaintiff to waive its right to immediate repayment and to agree to 
take payments in installments, tliat he may now by the relatively simple process 
of a discharge in bankniptcy evade the civil consequences of his original crime. 
Such a result places a premium upon cunning, intrigue and fraud to the complete 
discouragement of the sociological and humane values inherent In the forebearance 
of the employer. 

“This Court would be unwilling to say that a humane employer who makes an 
agreement funding the obligation for the restoration of the stolen property In easy 
installments, thereby places himself in a position where his right of recovei'y may 
become barred. This Court would be extremely reluctant to place such a penalty 
upon the quality of mercy. Rather does it appear to the Court that to suffer such 
a result would be merely to encourage an additional item of fraud since the agree- 
ment of restitution, followed by a petition in bankruptcy, would then be a con- 
venient subterfuge for the evasion of the original obligation. Such a result would 
tend to prevent and render impossible all reasonable attempts to achieve restitution 
by agreement. 

“It Is the opinion of the Court that the Bankruptcy Law was not intended to 
provide a mechanism to impose a second fraud upon the earlier one. Congress in- 
tended that obligations having an ordinary commercial inception he dlschai'geable 
while obligations ex maleflclo continue in force and effect.” 
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SECTION 3. INTRINSIC AND EXTRINSIC AIDS AND THE 
PROBLEM OF AMBIGUITY 

A. Introductory 
INTRODUCTORY NOTE 

The elaborate apparatus of so-called intrinsic and extrinsic aids 
which fills most text-books on statutory interpretation has resulted 
mainly from judicial adherence to the literal approach. In case after 
case, having chosen the literal approach and read the letter of the 
text in reference to the found facts, and having adjudged the mean- 
ing to be ambiguous rather than plain, assistance was sought from 
the sources regarded as most likely to resolve the ambiguity in accord- 
ance with the “intention of the legislature”. Concerning the modern 
use of intrinsic aids John Willis has said: “You will observe that your 
court always adopts a single uniform technique; it asks three ques- 
tions; (1) what is the meaning of these words when read alone; (2) 
what is the meaning of these words when read together with the rest 
of the words of the Act; (3) what is the meaning of these words when 
read against the background of that part of human conduct with 
which the Act deals. Put more shortly it takes into account, (1) or- 
dinary meaning, (2) context, (3) subject matter. You should not be 
too much impressed by this heartening phenomenon of judicial uni- 
formity, or by the amount of space which judges devote to it in their 
opinions. No technique has much effect on final result — least of all 
this technique. If the court decides that the meaning of the words 
is 'plain’, then, of course, . , . ‘interpretation’ is unnecessary 

and the technique is inapplicable. If, on the other hand, the words 
are ambiguous enough to induce two people to spend good money in 
backing two opposing views as to their meaning, no man of sense 
would expect to find the question settled by a reference to such a 
vast and vague field as ‘the rest of the words of the Act' or ‘the part 
of human conduct with which the Act deals’. Examine the cases and 
you will see that the court, after discussing ‘ordinary meaning’, ‘con- 
text’, and ‘subject matter’, always concludes its opinion in one of two 
ways: either it refers to the ‘object’ of the Act, i.e., calls to its aid the 
‘mischief rule’ . . ., or else it invokes one of the ‘presump- 

tions’.” ^ 

'The intrinsic aids most often used today were considered supra in 
Chapter 6, Section 2, in relation to the problem of choice and arrange- 
ment of language for legislative drafting, and incidentally in connec- 
tion with other topics (e.g. Chapter 5, Section 5). They should now 
be reviewed from the point of view of the counsellor and advocate, 
and the material is regrouped here accordingly. 

In this Section the main emphasis is placed upon the use of aids 
extrinsic to the statute; an area of law in which is manifested one of 


1 Willis, “Statute Interpretation In a Nutshell”, 16 Oan.Bar Rev. 1, 4 (1938). 
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the most significant trends in the development of modern legal meth- 
od. 


O. W. HOLMES, THE THEORY OF LEGAL INTERPRETATION 

12 Harv.L.Eev. 417, 41S, 419-420 (1899); Collected Papers 203-204, 

200-207: New York, 1920 (Ilarcourt, Brace and Howe). 

It is true that in theory any document purporting to be serious and 
to have some legal effect has one meaning and no other, because the 
Imown object is to achieve some definite result. It is not true that 
in practice (and I know no reason why theory should disagree with 
the facts) a given word or even a given collocation of words has one 
meaning and no other. A word generally has several meanings, even 
in the dictionary. You have to consider the sentence in which it 
stands to decide which of those meanings it bears in the particular 
case, and very likely will see that it thex’e has a shade of significance 
more refined than any given in the word-book. But in this first step, 
at least, you are not troubling yourself about the idiosyncrasies of the 
writer, you are considering simply the general usages of speech. So 
when you let whatever galvanic current may come from the rest 
of the instalment run through the particular sentence, you still are 
doing the same thing. How is it when you admit evidence of circum- 
stances and read the document in the light of them? Is this trying 
to discover the particular intent of tlie individual, to get into his mind 
and to bend what he said to what he wanted? No one would contend 
that such a process should be carried very far, but, as it seems to me, we 
do not take a step in that direction. It is not a question of tact in 
drawing a line. We are after a different thing. What happens is this. 
Even the whole document is found to have a certain play in the joints 
when its words are translated into things by parol evidence, as they 
have to be. It does not disclose one meaning conclusively according 
to the laws of language. Thereupon we ask, not what this man meant, 
but what those words would mean in the mouth of a normal speaker 
of English, using them in the circumstances in which they were used, 
and it is to the end of answering this last question that we let in evi- 
dence as to what the circumstances were. But the normal speaker of 
English is merely a special variety, a literary form, so to speak, of 
our old friend the prudent man. He is external to the particular 
writer, and a reference to him as the criterion is simply another in- 
stEUice of the externality of the law. . . 

I have stated what I suppose to be our general theory of construc- 
tion. It remains to say a few words to justify it. Of course, the pur- 
pose of written instruments is to express some intention or state of 
mind of those who write them, and it is desirable to make that purpose 
effectual, so far as may be, if instruments are to be used. The ques- 
tion is how far the law ought to go in aid of the writers. In the case 
of contracts, to begin with them, it is obvious that they express the 
wishes not of one person but of two, and those two adversaries. If it 
turns out that one meant one thing and the. other another, speaking 
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generally, the only choice possible for the legislator is either to hold 
both parties to the judge’s interpretation of the words in the sense 
which I have explained, or to allow the contraoi* to be avoided because 
there has been no meeting of minds. The latter course not only would 
greatly enhance the difficulty of enforcing contracts against losing 
parties, but would run against a plain principle of justice. For each 
party to a contract has notice that the other will understand his words 
according to the usage of the normal speaker of English under the 
circumstances, and therefore cannot complain if his words are taken in 
that sense. 

Different rules conceivably might be laid down for the construction 
of different kinds of writing. In the case of a statute, to turn from 
contracts to the opposite extreme, it would be possible to say that as 
we are dealing with the commands of the sovereign the only thing to 
do is to find out what the sovereign wants. If supreme power resided 
in the person of a despot who would cut off your hand or your head if 
you went wrong, probably one would talce every available means to find 
out what was wanted. Yet in fact we do not deal differently with a 
statute from our way of dealing with a contract. We do not inquire 
what the legislature meant; we ask only what the statute means. . . . 


CHARLES B. NUTTING, THE AMBIGUITY OF UNAMBIGUOUS 

STATUTES 

24 Miim.L.Rev. 600-613 (1940). 

. . . What is ambiguity? Resoi*t to Webster produces the fol- 
lowing: “Ambiguousness in meaning arising from language admit- 
ting of more than one interpretation; duplexity in meaning.” Un- 
daunted, we refer to “ambiguous,” and discover that it indicates that 
which is “capable of being understood in either of two or more pos- 
sible senses; equivocal.” Light begins to dawn. A word is ambiguous, 
if it has two or more possible meanings. But what is meaning? Im- 
mediately gloom descends once more. To formulate an adequate con- 
ception of “meaning” for the purposes of statutory interpretation is a 
task of surprising difficulty. “Words,” say Ogden and Richards, “as 
everyone now knows, ‘mean' nothing by themselves. . . . But 

this general knowledge seems not to have permeated some tribunals 
of last resort.® 


iThe Meaning of Meaning (3d ed, 1030) 9. The authoritatiTe character of this 
work, which has been used extensively in the preparation of the following article, 
may have been overemphasized, due to the present writer’s inexperience in the field 
of semantics. It is Intended, however, merely to cite it as representing an inter- 
esting and reasonable point of view, and to follow some of its Implications as they 
relate to statutory interpretation. 

s It Is believed, for example, that much of the dilBculty underlying the applica- 
tion of the contracts clause to legislation enacted under the “police power” is due 
to the assumption on the part of some courts that the word “contract” has a set- 
tled “meaning” which can easily be ascertained and applied. Of. the following: 
“I necessarily conclude that the prohibition against the impairment of contracts 
by the legislature is so clear that it is only by an unwarranted judicial distortlott 
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If words “mean” nothing by themselves, it seems the sheerest 
nonsense to assert that words are either ambiguous or unambiguous. 
Students of semantics seem to agree, though perhaps not all would 
adopt the same terminology, that a word has “meaning" when it 
symbolizes a referent.® Words such as “fascism” or “democracy” 
have no “meaning” because they do not stand for any referent. The 
word “apple” may have “meaning” if it stands for a particular object, 
the existence of which may be verified. Complex symbols such as 
“contract,” “ownership” and “title” may have “meaning” since they 
stand for a group of referents, each of which must be present.* It 
might be said that a word is ambiguous if it stands for more than one 
lEferent. But this is against the rules. Quoting again from Ogden 
and Richards, “One symbol stands for one and only one referent.”® 
If a word is not a symbol it has no “meaning.” If it is a symbol, it 
cannot be ambiguous. Therefore words either “mean” nothing or 
have but one “meaning.” But Webster says that an ambiguous word 
is one which is “capable of being understood in either of two or more 
possible senses.” This may indicate that if it is possible for hearers 
to find more than one liferent for a word it is ambiguous. It is pos- 
sible, though perhaps not reasonable, for hearers to make more than 
one reference when any word is pronounced. Thus, when the word 
“apple" is heard the reference “orange” or “tomato” may be made 
and so on, ad infinitum. Or. if the word “dog” is pronounced, refer- 
ence to either “Rover” or “Spot” is possible. If this position is taken, 
all words become ambiguous. This tends to become discouraging, and 


of Its plain pi-ovlsions that the moratory law could be upheld. Tlie meaning of the 
gonstitutlonal provision is so clear that it is not subject to construction. The idea 
that an existing emergency could change its meaning is clearly disproved by a read- 
ing of the simple language contained In the provision itself. . .” Carter, .T., 

specially concurring in First Trust Company v. Smith, (1038) 134 Neb. 84, 129, 277 
N.W. 762, 784. But if the word “contract” may “mean," among other things, an 
agreement entered into between parties in the light of existing laws, including 
the power of the legislature to act in furtherance of the general welfare, the 
Invalidity of moratory legislation becomes less obvious. As to the “meaning” of 
the expression “freedom of contract," compare Adkins v. Children’s Hospital (1023) 
261 U.S. 525, 43 S.Ot. 394, 67 L.Ed. 785, and West Coast Hotel Co. v. Parrish (1037) 
300 U.S. 379, 57 S.Ot. 587, 81 L.Ed. 703. 

3 Ogden and Richards, The Meaning of Meaning (3d ed. 1930), especially Chanter 
V. “Referent” as here used, “means” the thing or things for which the word or 

■’symbol stands. See, passim, Stuart Chase, The Tyranny of Words (1938) and Gold- 
berg, The Wonder of Words (1938) especially chapter XV. Of. the use of “deter- 
minate” and "determinable” in Radin, “Statutory Interpretation” (1930) 43 Harv.L, 
Rev. 863. 

4 These terms, of course, constitute a convenient type of shorthand which re- 
lieves lawyers from the necessity of indicating all of the elements which they in- 
clude whenever it becomes desirable to describe the situation which they connote. 
When the word “contract” occurs, for example, lawyers will understand, subject 
to certain qualifications of the type mentioned In note 2, supra, that it includes 
the elements of legally competent parties, apparent mutual assent, consideration 
(where necessary), and lawful purpose. Each of these elements may he reduced 
further. The fact that the word is highly complex does not destroy its validity, 
but it becomes dangerous to use in situations where extreme precision is required. 
Gf. Hohfeld, “Some Fundamental Legal Conceptions as Applied In Judicial Rea- 
soning" (1913) 23 Yale L.J. 16, 

5 Ogden and Richards, The Meaning of Meaning (3d ed. 1030) 88. 
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induces a type of verbal paralysis which is common to amateurs in the 
field of semantics. 

Experts on statutory interpretation, however, have never studied 
semantics. This is perhaps a good thing. At any rate, certain basic 
assumptions seem to underly the interpretive process. One of these 
appears to be that “intention” has something to do with interpretation. 
In the case of private integrations® it is usually said that words are to 
be interpreted in accordance with the “intention” of the parties.’’ 
When statutes are involved, the “intention” of the legislature is said 
to control.® This may indicate that the words of a contract or stat- 
ute will be held by the courts to be symbols of the referents the parties 
or the legislature had in mind.® This assumes first that the parties and 
the legislature did have referents in mind; second, that all the parties 
and all the members of the legislature had the same referents in mind; 
and third, that it is possible to discover what the referents are. In the 
case of integrations by private parties, it seems obvious that this idea 
is not to be taken seriously. Not the “subjective intent,” but the “ob- 
jective manifestations of intent” are considered by the courts.^® Thus, 
the fact that an integration is ambiguous in the sense that the parties 
actually had different referents in mind, or “meaningless” in the 
sense that the words used did not symbolize referents, becomes ir- 
relevant in many cases. The court will select its own referents, and 
hold that the words are symbols of those referents. In other words 


oThe term "Integration" Is here used as it is employed in the Restatement of 
the Law of Contracts of the American Law Institute (1932). "An agreement is 
Integrated where the parties thereto adopt a writing or writings as tlie final and 
complete expression of the agreement. An Integration is the writing or writings 
so adopted.” Sec. 228. In general the Restatement lias been cited hereinafter 
in support of broad propositions which do not require detailed examination. 

1 The following statement is typical: “Generally speaking, the cardinal rule 
in the interpretation of contracts is to ascertain the intention of the parties and 
to give effect to that intention if it can he done consistently with legal princi- 
ples." 12 Am.Jur., Contracts, sec. 227. Compare the much more accurate state- 
ment in the Restatement of the Law of Contracts, sec. 230 ; “The standard of in- 
terpretation of an integration, except where it produces an ambiguous result, or 
is excluded hy a rule of law establishing a definite meaning, is the meaning that 
would be attached to the integration by a reasonably intelligent person acquainted 
with all operative usages and knowing all the circumstances prior to and contem- 
poraneous with the making of the integration, other tlian oral statements by the 
parties of what they intended it to mean." See also secs. 231, 233. 

* Again, a typical formulation is given Instead of a cumulative citation of au- 
thorities: "In the interpretation and construction of statutes, the primary rule 
is to give effect to the intention of the legislature.” 25 E.O.L., Statutes, § 216. 

9 Compare: “A symbol refers to what it is actually used to refer to; not neces- 
sarily to what it ought, in good usage, or is Intended by an interpreter, or is in- 
tended by the user to refer to.” Ogden and Richards, The Meaning of Meaning 
(3d ed. 1930) 103. 

10 “It is customarily said that mutual assent is essential to the formation of in- 
formal contracts, but it should further be stated that the mutual assent must be 
manifested by one party to the other, and except as so manifested is unimportant. 
In some branches of the law, especially in the criminal law, a person’s secret in- 
tent is important, but in the formation of contracts it was long ago settled that se- 
cret intent was immaterial, only overt acts being considered in the determination 
of such mutual assent as that branch of the law requires.” Wllliston and Thomp- 
son, Contracts (rev. cd. 1936) § 22. See Restatement of the Law of Contracts, g 20. 



1070 


iNTERPRETAnON AND CONSTRUCTION 


Q-J. 7 


the court will declare that an integration “means” what it (the court) 
thlnlis it “means.”!^ This will ordinarily be explained by the state- 
ment that the parties have made an objective manifestation of their 
intention in clear and unmistakable terms, and that they cannot vary 
those terms by the introduction of parol evidence to show their actual 
intention.^ 

However, on occasion, the court will not be satisfied as to what the 
referent is. In this case, the integration will be called “ambiguous” 
and an attempt will be made to determine the referent understood by 
the parties. Here, moral considerations seem to enter into the picture. 
If each party is innocent with respect to the existence of the “ambigu- 
ity,” the words used will be held to symbolize the referent which each 
party had in mind. If it happens that the court is satisfied that each 
party had the same referent in mind, it will say that a “contract” is 
present; otherwise there will be no contract. On the other hand, if 
one of the parties was at fault with respect to the occurrence of the 
“ambiguity,” then the referent the other party had in mind is selected 
as being the true one, and it will be said that there is a “contract” on 
the basis of the “meaning” attached by the innocent party. There- 
fore it appears that, dependent on such circumstances as have been 
indicated, a “contract” may “mean” what both parties think it 
“means,” what neither party thinks it “means” or what one of the 
parties thinks it “means.” 

Much the same sort of thing is to be found if statutes rather than 
p.rivate integrations are considered. . . . 


MAX RADIN, “STATUTORY INTERPRETATION” 

43 Harv.L.nev. 863, 888-869 (1930). 

. . . A statute is neither a literary text nor a divine revelation. 

Its effect is therefore neither an expression laden with innumerable 
emotional overtones nor a permement creation of infallible ivisdom. 
It is a statement of a situation, or rather of a group of possible events 
within a situation, and as such is essentially ambiguous. This word 
is a pejorative expression in the mouths of most persons and seems to 
suggest that an ambiguous sentence can have two contradictory mean- 
ings; that, for example, it can permit what it seems to forbid. But of 
course that is not what the word “ambiguous” ought to suggest. A 
statement is ambiguous if there are two possible meanings — any two 


11 Perhaps this is not an entirely fair way of putting it It is not intended to 
convey the suggestion that courts are often capricious or unreasonahie. The “mean- 
ing” given an ‘integration by the courts will usually coincide with that which would 
be given it hy any other unbiased observer. But since the courts actually mate 
the decisions, it is their “meaning” which Is really adopted rather than that of a 
hypothetical reasonable man. 

la Of course this does not take into account the possibility of reforming an in- 
tegration in such a way as to make actual intent effective. See Restatement of 
Contracts, sec. 238(c). 

13 Restatement of Contracts, sec. 233. 
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— and it can make no difference whether or not they partially conti'a- 
dict each other. 

If therefore a group of events is described in a statute, there must 
at least be two which will fit that description, and since events are 
unique, any description of a group is almost by definition ambiguous. 
But although “unambiguous” and “plain” have been equated, the 
equation is not quite justified. It is still possible to find a plain statute, 
even though its meaning involves several things rather than one. 

Mr. W. E. Johnson, whose Logic is one of the most considerable of 
recent contributions to this much-discussed subject, has given us in 
his differentiation of cleterminables and determinates a valuable in- 
strument for presenting the meaning of statutes. The situation de- 
scribed in a statute is generally a determinable; that is to say, it is a 
statement which involves a number of possible events or individual- 
izations, any one of which would be correctly described by that deter- 
minable. A determinable of this sort can be made more nearly deter- 
minate by reducing the number of possible individualizations, and it 
becomes quite determinate when it is so expressed that there is only 
one. 

A statute which ratifies a particular past act by a named person 
deals with a determinate event. So does a private bill, granting a pen- 
sion to a named person or divorcing a named couple. Such statutes 
are therefore themselves determinates. But they are very few com- 
pared with the statutes in general, and a still smaller number of such 
statutes are ever discussed in law. If they are so discussed, it certainly 
can be said of them that they are plain and unambiguous. But they 
may still be plain, though perhaps no longer unambiguous, if, being 
determinables, they are so nearly determinate that we can indicate 
almost at once all the ways in which they can become determinate. 
If there were a statute which provided that “when the President dies, 
the Vice-President shall at once vpso facto become President,” it 
would be a determinable, because there might be an indefinite number 
of future presidents and vice-presidents, but it would be plain enough, 
because the number of cases is after all much smaller than in almost 
any other statutory determinable. It will hardly be necessary to say 
that most of our most specific statutes fall considerably short of this 
ready determinability, and consequently no great limitation is im- 
posed by the self-denying ordinance which renounces “interpretation” 
when the statute is plain. As a matter of fact, in most cases when 
courts say that a statute is plain and therefore needs no interpretation, 
they do so in the inverted fashion which marks so much of the judi- 
cial process. They have already interpreted, and they then declare 
that so interpreted the statute needs no further interpretation. 

The act of interpretation, however, is not that of rendering a deter- 
minable quite determinate. The determinate involved is the actual is- 
sue in litigation. As soon as it is made apparent that the statutory 
determinable does or does not cover this determinate event, the act 
of interpretation is finished. It consists therefore in making a deter- 
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minable somewhat more nearly determinate. Our inquuy must tlien 
turn to the methods by which this is done. . . . 

B. The Words 

[The material on this topic appears in Chapter 6, Section 2, supra, 
pp. 800-80S.] 

G. The Context 

[Review here the material in Chapter 6, Section 2, beginning with 
Suwannee Fruit & Steamship Co. v. Fleming, supra, p. 808, and ending 
on p. 837.] 

HAWORTH V. CHAPMAN 

Supreme Court of Florida, 1934. 113 Fla. 691, 152 So. 603. 

[The case appears supra, p. 848.] 

STATE V. CHICAGO & N. W. RY. CO. 

Supreme Court of Nebraska, 1947. 147 Neb. 070, 25 N.W.2d 825. 

[The case appears supra, p. 883.] 

D. Statutes In Pari Materia 

REX V. DOJACEK 
Manitoba Court of Appeal, 1019. 48 D.L.E, 36. 

[The case appears supra, p. 833.] 

SPENCER V. THE STATE 

Supreme Court of Indiana, 1853. 5 Ind. 41. 

[The case appears supra, p. 995.] 

SUWANNEE FRUIT & STEAMSHIP CO. v. FLEMING 
United States Emergency Court of Appeals, 1947. 160 F.2d 897. 

[The case appears supra, p. 808.] 
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OLD HOMESTEAD BAKERY v. MARSH 

District Court of Appeal, California, 1928. 75 Cal.App. 247, 242 P. 749. 

Hart, J. . . . The purpose of this proceeding is to obtain a ju- 

dicial determination of the question whether the provision of the state 
Motor Vehicle Act authorizing the imposition of a registration fee of 
$50 for the registration of electric motor vehicles intended for use and 
used for the transportation of passengers for hire or the transporta- 
tion of property is or is not, when measured by certain mandates of 
the state and federal Constitutions, a valid enactment. The position 
here of the petitioner is that it is in violation of the state Constitution, 
in that it imposes upon such motor vehicles a fee “in excess of that im- 
posed upon any other automotive vehicles designed and used for the 
transportation of passengers for hire, or for the transportation of prop- 
erty,” and is therefore discriminatory; that it is “based upon an un- 
reasonable and arbitrary classification.” 

The provision to which the objections above stated are here inter- 
posed is in subdivision (b) of section 77 of the act of the Legislature of 
1923, (Stats. 1923, p. 517 et seq.) , the object of which, generally stated, 
is to regulate the use and operation of vehicles upon the public high- 
ways, and to provide for the registration and identification of motor 
vehicles, etc., and for the payment of registration fees therefor. Said 
subdivision reads: 

“ (b) A registration fee of ten dollars shall be paid for the registra- 
tion of every electric passenger motor vehicle and a registration fee 
of fifty dollars shall be paid for the registration of every electric motor 
vehicle designed and used for the transportation of passengers for hire 
or for the transportation of property. Such fees shall be in addition 
to the fees specified in subdivision (a) of this section.” 

The preceding subdivision (a) provides for the payment of a regis- 
tration fee of $3 for the registration of every motor vehicle, trailer or 
semitrailer, except for such as are by the act expressly exempted from 
the operation of said subdivision. 

The act of 1923 was intended to supersede the statute of 1913 (Stats. 
1913, p. 639) , which provided, in elaborate detail, rules and regulations 
governing the use and operation of motor vehicles over and upon the 
public highways of the state. Under said act registration fees for all 
motor vehicles, regardless of the kind of power by which they were 
operated, were rated upon the basis of the horsepower of the vehicle, 
and therefore, the amount of such fee which was required to be paid 
was according to the horsepower of the vehicle. That act, with some 
amendments thereto by subsequent Legislatures, remained the law 
until the passage of the act of 1923 above mentioned. Among the 
several changes made in the act of 1913 was that by the Legislature of 
1915 (Stats. 1915, pp. 397, 401) , whereby motor vehicles operated by 
electricity were, as to registration fees, removed from the general 
class of motor vehicles and set off in a class by themselves, or, in other 
words, the electric motor vehicles were taken from the horse power 
Read & MacDonald TJ.O.B.Leg.— 88 
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basis for the charging of registration fees and the owners thereof re- 
quired to pay for each such vehicle a flat registration fee of $5. The gas 
veliicles were still retained by said act in their original class for regis- 
tration fee rating purposes; that is to say, they were still subject to 
the horse power system of rating the registration fees. 

It may well be assumed that the plan adopted into the act 
of 1913 for the raising of revenue for highway purposes by prescribing 
graduated registration fees to be paid by owners of gas-propelled motor 
vehicles and a flat fee for electric motor vehicles was finally found to be 
entirely inadequate to the raising of such revenue in an amount each 
year which would satisfy the increased and the still growing financial 
exactions of highway improvement and upkeep, since it is true that the 
Legislature of 1923 passed an act establishing an entirely new system 
for the raising of revenue for said purpose, so far as gas and other fuel 
cars are concerned, by requiring, practically, the owners or operators 
of all such cars to pay to the state, in addition to nominal registration 
fees, 2 cents per gallon for all gas consumed in the operation thereof. 
Stats. 1923,. p. 571. It is true that the license tax of 2 cents per gallon 
on all fuel gas sold and distributed by those engaged in the business of 
selling the same for motor vehicle purposes is not a direct license tax 
upon those owning or using such vehicles; yet that the act opera.tes in- 
directly to impose upon the owners or operators of such vehicles a tax 
of 2 cents on every gallon of gas that they purchase for use in propell- 
ing motor vehicles is, from the very nature and logic of the situation, 
indisputably true. This proposition irresistibly follows from the fact 
that taxes assessed against the goods and wares of the vendor thereof 
and by him paid are always included in so-called “overhead expenses,’’ 
and, of course, constitute an element in the fixing of the market value 
of the goods, or, at all events, is an element of the cost of the goods to 
the consumer, and that the tax upon such gas provided by the act was 
intended by the Legislature to be substituted for and in lieu of the li- 
cense tax on motor vehicles propelled, by means of gas, and graded ac- 
cording to the horse power standard, as provided by the act of 1913, is 
plainly shown by the provisions or the language thereof. . . . 

The Attorney General, representing the respondent, insists that, to 
determine whether the Legislature, in providing for the raising of 
revenue for highway improvement purposes by imposing upon owners 
or other persons operating motor vehicles over and upon the highways 
of the state certain license fees or taxes, has or has not discriminated in 
favor of gas propelled as against electric-propelled motor vehicles, the 
two statutes of 1923 — ^the one, dealing with automotive highway traffic 
and other matters pertaining to the use of motor vehicles, and the other 
levying a fuel gas tax of 2 cents per gallon, to be paid by aU. persons 
operating such vehicles propelled by gas — must be read and considered 
together as being in pari materia. This position is vigorously assailed 
by counsel for the petitioner. ITiey assert that the doctrine of in pari 
materia, being a mere rule of construction, may appropriately be in- 
voked only where there are two or more statutes dealing with cognate 
or interrelated subjects, and one contains words of such dubious or 

B®ad & MacDonald TJ.O.B.Deo, 
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doubtful meaning as to make it uncertain what the Legislature in- 
tended to say by the use of such words; that in such case such statute 
may be read and considered with such other statute or statutes to 
ascertain the true meaning of such words or the intent of the Leg- 
islature in so using them. In other words, and in brief, the posi- 
tion of petitioner’s counsel is that the application of the rule referred 
to is limited to the ascertamment of the meaning of ambiguous words 
in a particular statute of several dealing with the same general sub- 
ject, and is not to be resorted to for the purpose of obtaining light 
upon the question whether it was the legislative intent that the several 
statutes should together constitute a single plan or scheme for the 
accomplishment of a particular object. To the contention thus stated 
we are unable to agree. We can think of no good reason which may 
stand as in support of it. To the contrary, we accept as expounding the 
sounder interpretation of the doctrine the following statement thereof 
in 36 Cyc. p. 1147: 

“Statutes in pari materia are those which relate to the same person 
or thing, or to the same class of persons or things. In the construction 
of a particular statute, or in the interpretation of any of its provisions, 
all acts relating to the same subject, or having the same general pur- 
pose, should be read in connection with it, as together constituting one 
law. The endeavor should be made, by tracing the history of legislation 
on the subject, to ascertain the uniform and consistent purpose of the 
Legislature (italics ours) , or to discover how the policy of the Legisla- 
ture with reference to the subject-matter has been changed or modified 
from time to time. With this purpose in view therefore it is proper to 
consider, not only acts passed at the same session of the Legislature, 
but also acts passed at prior and subsequent sessions, and even those 
which have been repealed." 

See, also, State ex rel. American Piano Co. v. Superior Court, 105 
Wash. 676, 679, 178 P. 827, 828; Paltro v. Mtna Casualty & Surety Co., 
119 Wash. 101, 204 P. 1044, 1046; Ford v. Harbor Commissioners, 81 
Cal. 19, 29, 22 P. 278; Irelan v. Colgan, 96 Cal. 413, 414, 415, 31 P. 294; 
German Sav. & Loan Society v. Ramish, 138 Cal. 120, 128, 69 P. 89, 70 
P. 1067; 31 Corpus Juris, p. 358, and cases named in the footnotes. 

Furthermore, “the rule that statutes in pari materia should be con- 
strued together applies with peculiar force to statutes passed at the 
same session of the Legislature; it is to be presumed that such acts are 
imbued with the same spirit and actuated by tire same policy, and they 
are to be construed together as if parts of the same act. They should 
be so construed, if possible, as to harmonize, and force and effect 
should be given to the provisions of each.” 36 Cyc. p. 1151. 

And particularly in the construction of statutes relating to revenue 
and taxation is the rule applicable and invariably invoked upon the 
theory that all such statutes constitute one law. People v. Cleveland, 
C., C. & St. L. Ry. Co., 306 111. 459, 138 N.E. 196; Commonwealth v- 
P. Lorillard Co., 129 Va. 74, 105 S.E. 683; State v. Covington, 35 S.C. 
245, 14 S.E. 499. . . . 
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. Where a legislative act contains no uncertain or misguid- 
ing words, but, taken alone, although the subject-matter thereof be 
within legislative cognizance, it would, nevertheless, offend certain 
restrictions or inhibitions of the state or federal Constitution, then, in 
that case, if there be any other statute or statutes in pari materia with 
such act, the several acts or statutes should be construed together as 
if they constitute but one law, if in so doing they harmonize in the 
achievement of the central purpose of their enactment and at the same 
time remain within the commands or inhibitions of the state and fed- 
eral Constitutions. 

It is perfectly clear, as has been before stated, that the provisions 
themselves of the act of 1923 imposing a tax of 2 cents on every gallon 
of fuel gas to be used in gas-propelled motor vehicles, show that the 
Legislature, ex indUstria, intended that that plan of imposing a privi- 
lege tax on those operating or causing to be operated such motor 
vehicles upon the highways of the state should be in lieu of the registra- 
tion fee such persons were theretofore required to pay. We therefore 
hold that the two acts of 1923 under consideration, in so far as they 
provide, respectively, for a registration fee for electric motor vehicles 
and the excise or privilege tax on gas for gas-propelled motor vehicles 
were intended to constitute a single plan or scheme for compelling 
persons operating, or causing to be operated, motor vehicles upon the 
public highways of the state to pay a fee or a tax, according to the 
character of such vehicles as to the method of their propulsion, and 
that the two acts in that particular are in pari materia; that, in effect, 
they constitute one law. So considering the two acts we can perceive 
no reason for holding that there is any discrimination in the matter of 
the privilege fee or tax which the operators of the two classes of motor 
vehicles are, respectively, required to pay. We cannot so declare from 
the face of the statutes. It may be that, in particular instances, the 
amount paid by the operators of gas-propelled motor vehicles used for 
the transportation of passengers or property in some years is and will 
be less than the fiat fee required to be paid by operators of freight or 
passenger electric motor vehicles. On the other hand, it may be (and 
we doubt not that this is true) that in many instances the amount 
paid as the tax on fuel gas purchased and used by persons operating or 
causing to be operated gas-propelled passenger or freight motor 
vehicles is annually far in excess of the sum of $50 the amount of the 
registration fee exacted from those operating like electric motor ve- 
hicles. The problem is not one of easy solution. It is, however, a 
problem the solution of which is peculiarly and exclusively one of 
legislative cognizance, and an approximately fair and equitable adjust- 
ment of the whole matter is, perhaps, all that may or should reasonably 
be expected. The presumption is that the Legislature, in establishing 
the existing plan, fuUy investigated the facts upon which it acted in 
fixing a flat fee in the one case and a fuel gas tax in the other, and in 
placing the fee for electric motor vehicles used for freight or passenger 
transportation at $50, and the statutes themselves constitute a finding 
that the system established by those acts will bring, and has brought, 
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about as near an equitable adjustment, as between the operators of the 
two classes of motor vehicles so used, of the amounts they should re- 
spectively pay for the privilege of using the highways as is practicable. 
Cooley’s Const. Limitations, 187; Stevenson v. Colgan, 91 Cal. 649, 
653, 27 P. 10S9, 14 L.R.A. 459, 25 Am.St.Rep. 230. Of course, the 
courts cannot go behind legislative enactments which, upon their face, 
are in complete harmony with the Constitution, and, by a resort to 
evidence, attempt to ascertain whether the Legislature, in passing 
them, did or did not observe or remain within the restrictions which 
the Constitution has placed upon its power as a coordinate branch of 
the government, or has or has not properly performed the duty which 
is not only enjoined upon it by the Constitution but which its mem- 
bers by their oaths bound themselves properly to perform. Stevenson 
v. Colgan, supra. . 

For the foregoing reasons, the judgment is affirmed. 

NOTES 

1. The Supreme Court of the United Stoles has consistently held that when two 
acts are in pari materia, the one passed later may be used as an aid in interpreting 
the earlier. See United States v. Freeman, 3 How. (U.S.) 566, 564 (1845), Tiger v. 
Western Investment Co., 221 U.S. 280, 300, 31 S.Ct. 678, 55 L.Ed. 738 (1011), Great 
Northern Ry. v. United States, 316 U.S. 202, 276, 62 S.Ct. 520, 86 L.Ed. 830 (1042). 

In United States v. Aluminum Co. of America, 148 F.2d 410, 429 (C.C.A.N.Y. 
1945), the court said that “In United States v. Hutcheson, 312 U.S. 210, 01 S.Ct. 463, 
85 L.Ed. 788 (1040), a later statute In pari materia was considered to throw a cross 
light upon the Anti-trust Acts, Illuminating enough even to override an earlier ruling 
Of the court.” 

2. See Ex parte Grow Dog, 109 U.S. 559 (1883) (statutes in pari materia may 
be referred to even though repealed). 

3. Does the method of applying the doctrine of in pari materia resemble that 
of developing case law by analogy? 

4. Crawford, Tlie Construction of Statutes, (1940) at p, 435 states that the 
resort to statutes in pari materia can be justified on the ground that it may be 
assumed that all statutes which relate to the same subject matter were enacted 
in accord with the same general legislative policy, and that together they con- 
stitute a harmonious or uniform system of law. 


KEIFER & KEIFER v. RECONSTRUCTION FINANCE 
CORPORATION 

Supreme Court of the United States, 1930. 

306 U.S. 381, 59 S.Ct. 516, 83 L.Ed. 784. 

[The case appears infra, p, 1275.] 

NOTE 

There are numerous cases In which the court has drawn exactly the opposite 
inference to that which the court drew in the principal case. See United States 
V. Dickerson, infra, at p. 1155. 
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E. The Common Law 

Since a statute is a constituent part of the whole body of law of each 
jurisdiction in which it applies, the common law obviously forms part 
of its external context. As such the common law, particularly on the 
same subject, is similarly available with statutes in pari materia as an 
aid to interpretation. 


IN RE TYLER’S ESTATE 

Supreme Court of Washington, 1926. 

140 Wash. 679, 230 P. 456, 51 A.L.R. 1088, 

[The case appears supra, p. 1018.] 

ROBINSON’S CASE 

Supreme Judicial Court of Massachusetta, 1881. 

131 Mass. 376, 41 Am.Rep. 239, 

[The case appears infra, p. 1213.] 

PERRY V. STRAWBRIDGE 
Supreme Court of Missouri, 1008, 

209 Mo. 621, 108 S.W. 641, 16 L.R.A.,N.S., 244, 123 Am.St.Rep. 610, 14 Ann.Oas, 92. 

[The case appears supra, p. 837.] 


REEVES & CO. V. RUSSELL 

Supreme Court of North Dakota, 1914. 

28 N.D, 266, 148 N.W. 654, L.R.A.1916D, 1149. 

[The case appears infra, p. 1262.] 


F, Previom Judicial Interpretation 
(i) By the Same Court 

Review here the material in Chapter 1, Section 2(C), which appears 
supra, pp. 41-85. 


(ii) Op Statutes Adopted from Other JimiSDicnoNS 
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CATHCART v. ROBINSON 

Supreme Court of the United States, 1831. B Pet. 264, 8 U.TUd, 120. 

Mr. Chief Justice Marshall delivered the opinion of the Court. 

This is a suit in chancery brought by the appellee in the Court of the 
United States for the District of Columbia, to enforce the specific per- 
formance of a contract entered into between him and James L. Cath- 
cart, one of the appellants, for the sale and purchase of a tract of land, 
called Howard, lying in the county of Alexandria; and also to subject 
a claim of the said Cathcart on the United States, under the provisions 
of the eleventh article of the treaty with Spain, signed at Washington 
on the 22d of February, 1819, to the payment of the purchase money. 

The agreement, which was executed on the 10th of September, 1822, 
stipulated that Robinson should convey to Cathcart the place called 
Howard, as soon as a proper deed could be made: that Cathcart should 
pay therefor the sum of eight thousand dollars by instalments; the 
first payment of five thousand dollars to be made on the 1st of January, 
1825, and the residue in three equal annual payments, to commence 
from that time. To secure these payments, Cathcart agreed to execute 
four bonds, bearing interest from the first day of January, 1825; and, as 
a further security, to execute a deed of trust, with his wife’s relinquish- 
ment of dower, upon Howard, and likewise on the total amount of his 
claim on the United States, under the provisions of the eleventh article 
of the treaty with Spain, signed at Washington on the 22d of February, 
1819; and the contract concluded with the following words: “In fur- 
ther confirmation of the said agreement, the parties bind themselves, 
each to the other, in the penal sum of one thousand dollars.” 

At the date of this agreement Howard was in possession of a tenant, 
John T. O. Wilbar, who had a right to hold the premises till the end 
of the year. Under an arrangement with Cathcart he surrendered pos- 
session of the place soon after the purchase was made. 

Previous to the contract of the 10th of September, 1822, on the 10th 
of November, 1818, James L. Cathcart executed a deed conveying to 
John Woodside, the father of Mrs. Cathcart, for her benefit, all his 
property, including his claim under the Spanish treaty. This deed 
conveying wills, is recorded in the proper office for the recording of 
deeds conveying lands, in the city of Washington. 

. . . Mr, Cathcart, in the contract of the 10th of September, 

1822, agreed to secure the payment of the purchase money for Howard 
by the execution of a deed of trust “on the total amount of his claim on 
the United States, under the provisions of the 11th article of the 
treaty with Spain.” If the penalty be substituted for the purchase 
money, it should certainly retain the protection of the same security. 
But the plaintiff in error alleges that he had disabled himself from 
complying with this part of tlie contract, by his previous conveyance of 
this fund to John Woodside in trust for I^s. Cathcart and her issue. 
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This being a voluntary conveyance is, at this day, held by the Coui-ts 
of England to be absolutely void under the statute of 27 Elizabeth, 
against a subsequent purchaser, even although he purchased with no- 
tice, 1 Mad.Ch. 271, 18 Ves. 110. 2 Tauntoi^ 523. Their decisions do 
not maintain that a transaction, valid at the time, is rendered invalid by 
the subsequent act of the party. They do not maintain that the char- 
acter of the transaction is changed, but that testimony afterwards 
furnished may prove its real character. The subsequent sale of the 
property is carried back to the deed of settlement, and considered as 
proving that deed to have been executed with a fraudulent intent to 
deceive a subsequent purchaser. 

The statute of Elizabeth is in force in this district. The rule, which 
has been unifonnly observed by this Court in construing statutes, is to 
adopt the construction made by the Courts of the country by whose 
legislature the statute was enacted. This rule may be susceptible of 
some modification, when applied to British statutes which are adopted 
in any of these states. By adopting them they become our own as en- 
tirely as if they had been enacted by the legislature of the state. The 
received construction in England at the time they eire admitted to op- 
erate in this country, indeed to the time of our separation from the 
British empire, may very properly be considered as accompanying the 
statutes themselves, and forming an integral part of them. But how- 
ever we may respect subsequent decisions, and certainly they are enti- 
tled to great respect, we do not admit their absolute authority. If the 
English Courts vary their construction of a statute which is common 
to the two countries, we do not hold ourselves bound to fluctuate with 
them. 

At the commencement of the American revolution, the construction 
of the statute of 27 Elizabeth seems not to have been settled. The 
leaning of the Courts towards the opinion that every voluntary settle- 
ment would be deemed void, as to a subsequent purchaser, was very 
strong; and few cases are to be found in which such conveyance has 
been sustained. But these decisions seem to have been made on the 
principle that such subsequent sale furnished a strong presumption of 
a fraudulent intent; which threw on the person claiming under the set- 
tlement the burthen of proving it from the settlement itself, or from 
extrinsic circumstances, to be made in good faith; rather than as fur- 
nishing conclusive evidence not to be repelled by any circumstances 
whatever. 

There is some contrariety and some ambiguity in the old cases on the 
subject; but this Court conceives that the modern decisions establish- 
ing the absolute conclusiveness of a subsequent sale to fix fraud on a 
family settlement, made without valuable consideration, fraud not to 
be repelled by any circumstances whatever — go beyond the construc- 
tion which prevailed at the American revolution; and ought not to be 
followed. 

The universally received doctrine of that day imquestionably went as 
far as this. A subsequent sale, without notice, by a person who had 
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made a settlement not on valuable consideration, was presumptive evi- 
dence of fraud; which threw on those claiming under such settlement 
the burthen of proving that it was made bona fide. This principle, 
therefore, according to the uniform course of this Court, must be adopt- 
ed in construing the statute of 27 Elizabeth as it applies to this case. 

The strong presumption of fraud arising from the subsequent con- 
veyance to Mr. Robinson, is not repelled by a single circumstance. On 
the contrary, all the circumstances which can be collected from the 
record come in aid of it. 

[Specific performance refused. Judgment for plaintiff in penal 
sum.] 

NOTES 

1. See Wilmington Trust Co. v. Mutual Life Ins. Co., 68 F.Supp. S3 (D.O.Del. 
1946), and Albright, “Forum’s Use of the Construction Given n Foreign Statute by a 
Third State,” 13 N.O.L.Rev. 497 (1935). (Cf. Tedcrs v. Rothermel, infra, p. 1217). 

2. See Siouasat, “The Extension of English Statutes to the Plantations”, in 1 
Select Essays on Anglo-American Legal Histoi-y (1907) 416. 


STATE v. CHAPLAIN 

Supreme Court of Kansas, 1917. 101 Kan, 413, 163 P. 238. 

Dawson, J. This action was a prosecution for the embezzlement 
of a piano. The defendant, a piano dealer in Concordia, sold the piano 
to the prosecuting witness for $325, taking her promissory note there- 
for. At the time of the sale the purchaser paid $50 in cash, which 
payment was indorsed on the note, and two days later the defendant 
discounted and sold the note to a stranger. The piano was purchased 
as a wedding present for the purchaser’s daughter, and defendant 
agreed to keep the piano until after the daughter’s marriage and then 
ship it to the daughter at lola. Defendant defaulted in both these 
paiTticuIars. The state’s evidence tended to prove that defendant em- 
ployed a drayman to haul the piano to the railway depot and shipped 
it out of tovra. Plaintiff’s evidence does not clearly show where or to 
whom the piano was shipped, but did show that it was effectually 
made away with. Defendant’s evidence tended to show that he had 
formerly sold the piano on installments to one Shinn; that Shinn had 
defaulted on his payments, and that defendant had taken back the 
piano, and that he sold it to the prosecuting witness subject to the pos- 
sibility of Shinn’s resumption of payments and the reinstatement of 
his right to the piano; and it might be equivocally inferred from de- 
fendant’s evidence that he intended to supply another piano in its 
stead, but whether to prosecutrix or to Shinn is mere conjecture so 
far as the record discloses. Other features of defendant’s evidence 
were that the wholesale house in St Joseph which supplied defendant 
with pianos sent a man to take charge of defendant’s business in Con- 
cordia, and that the latter, and not the defendant, had caused the piano 
to be shipped out of town and disposed of. Much correspondence be- 
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tween the prosecuting witness and the defendant was introduced, but 
no purpose would be served by detailing it here. The jury found the 
defendant guilty as charged. . . 

It is first urged that the motion to quash the information should 
have been sustained. The information was drawn under section 136 of 
the Crimes Act, which provides that if any carrier or other bailee 
shall embezzle or convert to his own use, or make way with or secrete, 
any goods or property under his care, etc., he shall, upon conviction, 
be adjudged guilty of larceny, etc. Defendant contends that this stat- 
ute, being copied from the Missouri Crimes Act (Rev.St.l909, § 4552) 
should be construed here as there, and that in Missouri the scope of 
this statute has been restricted by the doctrine of ejusdem generis to 
bailees of the nature and classification of carriers. The doctrine of 
ejusdem generis is all right in a limited way, and the same is true as to 
the rule tliat when a statute of another state is adopted the antecedent, 
authoritative interpretations of that state are likewise adopted; but 
the latter rule is not an invariable one, nor is it followed where the 
foreign interpretation is too severe a shock to the intelligence of the 
courts of the adopting state. 

Moreover, when the adopting state has given the statute its own 
interpretation and applied that interpretation for a long stretch of 
years without amendment by its own Legislature, the presumption 
that the foreign interpretation at variance therewith was adopted with 
the act no longer obtains. In time, when many independent interpreta- 
tions of the act have been made by the adopting state, it is no longer 
of any consequence what were the interpretations given to the act be- 
fore its adoption from the foreign state. This section of the Crimes 
Act has never been interpreted — or perverted — in Kansas to mean 
that only a bailee like a carrier, or akin to a carrier, could be prose- 
cuted or punished under its terms. It was held in this state nearly 40 
years ago, to apply to a bailee who embezzled a gelding (State v. Small, 
26 Kan. 209) ; it has been applied many times to bailees other than 
carriers and not of the classification of carriers, non ejusdem generis, 
who embezzled public funds (State v. Spaulding, 24 Kan. 1) ; also to 
embezzlers of private funds (State v. Combs, 47 Kan. 136, 27 Pac. 
818) ; and to a warehouseman charged with the embezzlement of a 
quantity of wheat (State v. Wales, 98 Kan. 790, 160 P. 204) . A multi- 
tude of such cases could be cited from our own reports sustaining pros- 
ecutions of embezzling bailees who were not like carriers except in 
the one respect in which all bailees are alike — persons intrusted, with 
the possession of other people’s personal property. 

The judgment is afOrmed. 


NOTH 

See review of authorities In comment on Coyne v, Coyne, 64 N.Y,S.2d 667 (Sup. 
1946), in SI Minn.L.]lev, 617 (1947). 
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COLVER V. McINTURFF 
Supreme Court of Kansas, 1923. 112 Kan. 604, 212 T. 908. 

Mason, J. in a motion for a rehearing the plaintitf , in support of 
his contention that the interpretation of a Kansas Statute (Gen.Stat. 
1915, § 2055) adopted from Missouri in 1855, repealed in 1859, and re- 
enacted in 1868, is controlled by a Missouri decision rendered in 1857, 
invokes the rule that — 

“A statute literally or substantially re-enacting a prior statute after 
its words have received a judicial interpretation must be regarded as 
adopted with knowledge of such construction and with the intention 
that it should thereafter be interpreted in the same way." Black’s 
Law of Judicial Precedents, § 75. 

The same principle has been thus expressed: 

“It is a settled rule of statutory construction that when a statute 
or a clause or provision thereof has been construed by the court of last 
resort of a state, and the same is substantially re-enacted, the Legisla- 
ture adopts such construction, unless the contrary is clearly shown 
by the language of the act, or the rules of statutory construction have 
been changed.” 25 R.C.L. 1075, 1076. 

In each case the obvious meaning is that, where a court of last re- 
sort interprets a statute of its own state which is afterwards re-enact- 
ed, the re-enactment is deemed to adopt the construction as well as 
the language of the former act. If it has ever been held that the 
Legislature in re-enacting a statute of its own state is regarded as ac- 
cepting an interpretation placed upon the same language by the court 
of the state in which it was first used, in the course of an opinion hand- 
ed down after it had been copied by the other, such search as we have 
had opportunity to malte has failed to discover it, and the logic of 
such a decision, if found, would not appeal to us strongly. The texts 
above quoted appear to recognize the rule we have already applied, 
that, where the Legislature in framing a law uses the language of an act 
it had formerly repealed, it is regarded as adopting its own earlier 
statute rather than as going back to that of another state where the 
language had been first used. In interpreting a re-enacted territorial 
statute in accordance with the construction previously given it by 
the body charged with its administration, the federal Supreme Court 
has said: 

“The presumption that the codifiers of 1901 knew and approved the 
practice of the board certainly is as strong as the presumption that 
the original enactors of the statute knew a single decision in another 
state; and it is more important since it refers to a later time,” Cop- 
per Queen Mining Co. v. Arizona Board, 206 U.S. 474, 479, 27 Sup.Ct 
695, 696 (51 L.Ed. 1143). 

The motion for a rehearing is overruled. 
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NOTE 

Judicial Intei-pretatlon of statutes made subsequent to their adoption by courts 
of the state from which they were adopted have been held highly persuasive in tlie 
adopting state In Eebock v. Jefferson County, 219 Wls. 164, 262 N.W. 688 (196&), 101 
A.L.R. 95 ; Harris v. Diamond Const. Co., 184 Va. 711, 36 S.B.2d 673 (1946). 


CHRISTGAU V. WOODLAWN CEMETERY ASS’N 

Supreme Court of Minnesota, 1940. 208 Minn. 263, 292 N.W. 619.* 

Peterson, Justice. This action is brought under the Minnesota 
unemployment compensation law, Mason Minn.St.l940 Supp. § § 4337- 
21 to 4337-42, to recover unemployment compensation contributions 
from defendant as an employer of labor. There are 12 causes of ac- 
tion set forth covering the period from January 1, 1936 to September 
30, 1939. 

Defendant makes two claims of exemption from liability. One is 
of total exemption upon the ground that it is a corporation organized 
and operated exclusively for charitable purposes. . 

Defendant was organized as a public cemetery in 1862 under Rev. 
Statutes, 1851, c. 37. It is governed now by Mason Minn.St.l927, § § 
7557-7624. The answer alleges that defendant was organized for the 
sole purpose of operating and maintaining a public cemetery; that it 
was authorized by law to engage in no other business, except such as 
is incident thereto; that it has no stock; that its members are the 
owners of the lots; that its members are not liable to assessment by it; 
that its trustees serve without compensation; and that no part of its 
earnings or any profit inure to the benefit of any individual or mem- 
ber. 

Defendant has a permanent improvement fund for the perpetual 
care of burial lots, which was established pursuant to statute. This 
and the income therefrom it is alleged may not be used for any purpose 
other than that for which the fund was established. Certain trust 
funds are held by defendant upon trusts specified by the donors. De- 
fendant has other funds, received and to be used exclusively for upkeep 
and maintenance of the cemetery. 

Plaintiff demurred to the answer. The demurrer was sustained as. 
to those parts in which defendant claimed a partial exemption on the 
ground of agricultural labor and was overruled as to the defense of 
exemption upon the ground that defendant was organized and oper- 
ated exclusively for charitable purposes. . 

The claim of exemption as a charitable corporation is based on 
Mason Minn,St.l940 Supp. § 4337-22, subd. H, which so far .as here' 
material defines employment as follows: 

" (6) The term ‘employment’ shall not include: 

W OO ftl 


[The court’s footnotes are omittecl. Ed,] 
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“(i) Services performed in the employ of a corporation, community 
chest, fund, or foundation, organized and operated exclusively for reli- 
gious, charitable, scientific, literary, or educational purposes, or for 
the prevention of cruelty to children or animals, no part of the net 
earnings of which inures to the benefit of any private shareholder or 
individual.” 

This provision is exactly the same as the corresponding provision 
of the federal social security act, 42 U.S.C.A. § 409 (b) (8) . The ar^- 
ment in support of the claim that defendant is a charitable corporation 
is that it is operated without profit and financial benefit to any mem- 
ber or individual in discharging the public function of providing burial 
for the dead. . 

A corporation which owns and operates a public cemetery without 
profit is not organized exclusively for charitable purposes, within the 
meaning of clauses excluding corporations organized and operated ex- 
clusively for charitable purposes from state unemployment compensa- 
tion acts which, like ours, copied the exclusion clause from the federal 
social security act. Proprietors of Cemetery of Mount Auburn v. 
Fuchs, Mass., 25 N.E.2d 759; Industrial Commission v. Woodlawn 
Cemetery Ass’n, 232 Wis. 527, 287 N.W. 750. There is no authority 
to the contrary. Defendant is precisely what it purports to be, — a 
public cemetery and not a public chanty. . 

Extrinsic aids of practically conclusive character in support of our 
views are found in the history and the purposes of the legislation. 

The history of § 4337-22, subd. H, shows that it was copied verbatim 
from the exclusionary clause of the federal social security act, which 
in turn was copied from the federal income tax act. The meanmg 
of the words “a corporation . . , organized and operated exclu- 
sively for . . . charitable . . . purposes” in the federal 

acts was that a public cemetery was not a charitable institution the 
same as if there had been explicit definition to that effect. The state 
statute adopted the language of the federal act with the same meaning. 

The income tax provisions of the federal revenue act of 1918 (40 
Stat. 1057) allowed the taxpayer a deduction for gifts or contributions 
to corporations orgEinized and operated exclusively for religious, 
charitable, scientific or educational purposes, or for the prevention of 
cruelty to children and animals. Later posts of the American Legion 
and women’s auxiliaries thereof were added. The act at first exempt- 
ed all those corporations from paying the tax. Public cemeteries were 
not included, but were subsequently added by a separate section. 
These sections of the statutes have been re-enacted without change, 
except for some additions, in 1924, 1926, 1928, 1932, 1934, 1936 and 
1938 (26 U,S.C.A.Int.Rev.Acts, p. 1 et seq.). 

The federal income tax law received uniform administrative, ju- 
dicial, and legislative interpretation that a public cemetery is not a 
charitable corporation. That interpretation was based upon the same 
reasoning as our decision in the Bishop Seabury Mission case, supra, 
that the enumeration of cemeteries, public charities and the other sub- 
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jects enumerated, restricted the meaning of each so as to exclude the 
others enumerated, in consequence of which a public cemetery was not 
a public charity. . . . 

There were three re-enactments of income tax provisions contain- 
ing the language here involved without alteration after construction by 
the administrative regulation, viz.: in 1928, 1932 and 1934, prior to the 
enactment of the federal social security act in 1935. 42 U.S.C.A, § 301 
et seq. Where a statute has received a known, settled construction we 
have said that upon re-enactment the legislature must be presumed 
to have adopted and that the re-enacted statute should receive the 
prior construction. Wenger v. Wenger, 200 Minn. 436, 274 N.W. 517. 
In Helvering v. Bliss, 293 U.S. 144, 55 S.Ct. 17, 79 L.Ed. 246, 95 A.L. 
R. 207, the sections containing the language involved here were held to 
have been approved by Congress by repeated re-enactment without 
change. 

Congress exercised its legislative power to manifest its intention by 
adopting the meaning given to its language by the prior administrative 
interpretation. Of course its action was prospective in operation. The 
law making branch declares its own intention “with a plausible aim; 
for it professes to furnish aid to a correct understanding of its inten- 
tion, and thus to facilitate the primary judicial inquiry in the exposi- 
tion of the law.” 2 Lewis’ Sutherland Statutory Construction (2d) § 
358, pp. 683-684. See: 25 R.C.L. p. 1047, § 275. 

This clause has been a pattern for similar provisions not only in the 
social security but in other federal revenue acts such as the estate 
tax and gift tax acts. The estate tax law was enacted in 1918, section 
400 et seq., 40 Stat. 1096. In 1929 the board of tax appeals sustained 
the construction of the act by the commissioner of internal revenue 
that the language in question did not comprehend a cemetery of the 
kind involved here. Wilber Nat. Banlc, etc., v. Com’r of Int. Rev., 17 
B.T.A. 654. The act has been re-enacted since without change, there- 
by making such construction part thereof and giving it the force of 
law. 

Congress used the words in the social security act with the same 
meaning as in the income tax provisions of the various revenue acts. 
The revenue acts of the United States Eire in pari materia, 25 R.C.L. 
p. 1068, § 292, note 10, citing many decisions of the Supreme Court of 
the United States. Not only are statutes presumed to have been 
passed with deliberation and full knowledge of aU existing legislation 
on the subject, but they are deemed to have been regarded by the 
law makers as being parts of a connected whole, where they are in 
pari materia, although considered by the legislature at different times 
and under distinct and varied aspects of the subject. “Such a prin- 
ciple is in harmony with the actual practice of legislative bodies and 
is essential to give unity to the laws, and connect them in a symmetri- 
cal system.” 2 Lewis’ Sutherland Statutory Construction, 2d Ed., p. 
853, § 448. The several provisions are, therefore, to be construed as 
governed by the same spirit and policy. Where the same language is 
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used in different sections it will be presumed that it is used with the 
same meaning until the contrary is shown. While the reasons which 
have just been stated are in themselves sufficiently persuasive to com- 
pel the conclusion that the language has the same meaning in both 
acts, it affirmatively appears from the deliberations of Congress that 
such was the intention, thus putting the matter beyond all dispute. 
When the bill for the social security act was before Congress, the lan- 
guage in question was identical with that of the income tax law. An 
amendment was proposed to add hospitals to the list of subjects ex- 
cluded from the act’s coverage. The amendment was withdrawn lest 
it interfere with the long continued construction given the language by 
the Commissioner of Internal Revenue in interpreting the income tax 
law. 'Thus it appears that the Congress not only deliberately used the 
same language in the social security act as in the income tax law, but 
that it did so with the intention that the language in the social security 
act should have the same meaning as in the income tax law. . 

The State of Minnesota adopted the Minnesota unemployment com- 
pensation act on December 24, 1936. The language in question is an 
exact copy of that in the federal social security act The federal social 
security authorities furnished forms of bills to the state authorities, 
which were adopted with little, if any, change. Minnesota, like Massa- 
chusetts, Wisconsin, and other states, adopted the language in question 
without any change. The state act was adopted with a view to ap- 
proval by the federal authorities, which has been given, in order to 
obtain federal contributions of funds and other benefits. Where the 
state government, acting independently in its own sphere, copies a 
federal statute, the state act will be construed to have the same mean- 
ing as the federal act. Pittsburgh Plate Glass Co. v. Paine & Nixon 
Co., 182 Minn. 159, 234 N.W. 453. In Campbell v. Motion Picture 
Machine Operators’ Union, etc., 151 Minn. 220, 186 N.W. 781, 27 A.L. 
R. 631, the question was whether the state anti-trust law should be 
construed the same as the Sherman federal anti-trust act, 15 U.S.C.A. 
§ 1 et seq., from which it was copied. There were persuasive argu- 
ments against the construction of the Sherman act adopted by the 
federal courts. We held that the- state statute was intended to have 
the same meaning as the federal act and followed the federal rule, 
pointing out that it would be anomalous to have the state and federal 
courts applying different rules to the same facts under identical pro- 
visions of law and quoted Mr, Justice Mitchell in National Bank of 
Commerce v. Chicago, B. & N. R. Co., 44 Minn. 224, 46 N.W. 342, 
346, 9 L.R.A. 263, 20 Am.St.Rep. 566, speaking on a question of com- 
mercial law where no statute was involved: “The inconvenience and 
confusion that would follow from having two conflicting rules on the 
same question in the same state, one in the federal courts and another 
in the state courts, is of itself almost a sufficient reason why we should 
adopt the doctrine of the federal courts on this question.” 

The statutes involved in the Pittsburgh Glass and the Campbell cas- 
es as well as the principles of law involved in the National Bank of 
Commerce case related to the independent purposes and objects of the 
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state of the same kind as those of the federal government. The statute 
involved here is not only the same in kind, but was enacted to accom- 
plish the same purposes and objects as the federal act not through 
independent action by the state, but in conjunction and cooperation 
with the federal government. Our statute is in the form suggested 
by federal agencies and has their approval. That it was intended to 
have the same meaning is manifest. In speaking of the relation be- 
tween the federal act and those of some 32 states, including Minnesota 
(these are referred to in the opinion and marginal note 9) , Mr. Jus- 
tice Cardozo in Steward Machine Co. v. Davis, 301 U.S. 548, 57 S.Ct. 
883, 891, 81 L.Ed. 1279, 109 A.L.R. 1293, expressed the thought aptly 
as follows: “The Social Security Act is an attempt to find a method 
by which aU these public agencies may work together to a common 
end.” There can be no justification here for not construing our act 
as having the same meaning as the federal act — that a public ceme- 
tery is not a public charity. . 

Our conclusion is that defendant is not a charitable corporation and 
is subject to the tax. It was error to hold otherwise. 


(iii) Of Re-enacted Statutes 
GIROUARD V. UMTED STATES 

Supreme Court of the United States, 1945, 

328 U.S, 01, 66 S.Ct. 82C, 90 L.Ed. 422. 

Mr. Justice Douglas delivered the opinion of the Court 

In 1943 petitioner, a native of Canada, filed his petition for naturali- 
zation in the District Court of Massachusetts. He stated in his appli- 
cation that he understood the principles of the government of the 
United States, believed in its form of government, and was willing 
to talm the oath of allegiance (54 Stat. 1157, 8 U.S.C. § 735(b), 8 
U.S.C.A. § 735 (b) , which reads as follows: 

“I hereby declare, on oath, that I absolutely and entirely renoimce 
and abjure aU allegiance and fidelity to any foreign prince, potentate, 
state, or sovereignty of whom or which I have heretofore been a sub- 
ject or citizen; that I will support and defend the Constitution and 
laws of the United States of America against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; and 
that I take this obligation freely without any mental reservation or 
purpose of evasion: So help me God.” 

To the question in the application “If necessary, are you willing to 
take up arms in defense of this country?” he replied, “No (Non-com- 
batant) Seventh Day Adventist.” He explained that answer before 
the examiner by saying “it is a purely religious matter with me, I have 
no political or personal reasons other than that.” He did not claim 
before his Selective Service board exemption from all military service, 
but only from combatant military duty. At the hearing in the District 
Court petitioner testified that he was a member of the Seventh Day 
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Adventist denomination, of whom approximately 10,000 were then 
serving in the armed forces of the United States as non-combatants, 
especially in the medical corps; and that he was willing to serve in the 
army but would not bear arms. The District Court admitted him to 
citizenship. The Circuit Court of Appeals reversed, one judge dissent- 
ing. 1 Cir., 149 F.2d 760. It took that action on the authority of Unit- 
ed States V. Schwimmer, 279 U.S. 644, 49 S.Ct. 448, 73 L.Ed. 889; Unit- 
ed States V. Macintosh, 283 U.S. 605, 51 S.Ct. 570, 75 L.Ed. 1302, and 
United States v. Bland, 283 U.S. 636, 51 S.Ct. 569, 75 L.Ed. 1319, saying 
that the facts of the present case brought it squarely within the princi- 
ples of those cases. The case is here on a petition for a writ of cer- 
tiorari which we granted so that those authorities might be re-ex- 
amined. 

The Schwimmer, Macintosh and Bland cases involved, as does the 
present one, a question of statutory construction. At the time of those 
cases. Congress required an alien, before admission to citizenship, to 
declare on oath in open court that “he will support and defend the Con- 
stitution and laws of the United States against aU enemies, foreign and 
domestic, and bear true faith and allegiance to the same.”^ It also re- 
quired the court to be satisfied that the alien had during the five year 
pei’iod immediately preceding the date of his application "behaved as a 
man of good moral character, attached to the principles of the Con- 
stitution of the United States, and well disposed to the good order 
and happiness of the same.”® Those provisions were reenacted into 
the present law in substantially the same form.® 

While there are some factual distinctions between this case and 
the Schwimmer and Macintosh cases, the Bland case on its facts is in- 
distinguishable. But the principle emerging from the three cases 
obliterates any factual distinction among them. As we recognized 
in Re Summers, 325 U.S. 561, 572, 577, 65 S.Ct. 1307, 1313, 1316, they 
stand for the same general rule — ^that an alien who refuses to bear 
arais will not be admitted to citizenship. As an original proposition, 
we could not agree with that rule. The fallacies underlying it were, we 
think demonstrated in the dissents of Mr. Justice Holmes in the 
Schwimmer case and of Mr. Chief Justice Hughes in the Macintosh 
case. 

The oath required of aliens does not in terms require that they prom- 
ise to bear arms. Nor has Congress expressly made any such finding a 
prerequisite to citizenship. To hold that it is required is to read it into 
the Act by implication. But we could not assume that Congress in- 


1 Naturalization Act of 1906, § 4, 34 Stat. 596. 

*Id. 

3 We have already set forth in the opinion the present form of the oath which 
is required. It is to be found in the Nationality Act of 1940, 54 Stat. 1137, 1167, 8 
TJ.S.C. § 735(b), 8 U.S.C.A. § 73o(b). Sec. 307(a) of that Act, 8 U.S.C. § 707(a), 8 
U.S.O.A. § 707(a), provides that no person shall he naturalized unless he has been 
for stated periods and still is “a person of good moral character, attached to the 
principles of the Constitution of tlie United States, and well disposed to the good 
order and happiness of the United States.” 

Reah & MacDonald U.C.B.Leg. — 69 
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tended to malce such an abmpt and radical departure from our tradi- 
tions unless it spoke in unequivocal terms. 

The bearing of arms, important as it is, is not the only way in which 
oirr institutions may be suppoited and defended, even in times of gi'cat 
peril. Total war in its modern form dramatizes as never before the 
great cooperative effort necessary for victory. The nuclear physicists 
who developed the atomic bomb, tlie worker at his lathe, tire seaman 
on cargo vessels, construction battalions, muses, engineers, litter bear- 
ers, doctors, chaplains — these, too, made essential contributions. And 
many of them made the supreme sacrifice. Mr. Justice Holmes stated 
in the Schwimmer case, 279 U.S. at page 655, 49 S.Ct. at page 451, 73 
L.Ed. 889, that “the Qual<ers have done their share to make the coun- 
try what it is.” And the annals of the recent war show that many 
whose religious scruples prevented them from bearing cirms, never- 
theless were unselfish participants in the war effort. Refusal to bear 
arms is not necessarily a sign of disloyalty or a lack of attachment to 
om’ institutions. One may serve his country faithfully and devotedly, 
though his religious scruples make it impossible for him to shoulder 
a rifle. Devotion to one’s country can be as real and as enduring 
among non-co'mbatants as among combatants. One may adhere to 
what he deems to be his obligation to God and yet assume all military 
risks to secure victory. The effort of war is indivisible; and those 
whose religious scruples prevent them from killing are no less patriots 
than those whose special traits or handicaps result in their assign- 
ment to duties far behind the fighting front. Each is making the ut- 
most contribution according to his capacity. The fact that his role 
may be limited by religious convictions rather than by physical char- 
acteristics has no necessary bearing on his attachment to his country 
or on his willingness to support and defend it to his utmost. 

Petitioner’s religious scruples would not disqualify him from be- 
coming a member of Congress or holding other public offices. While 
Article VI, Clause 3 of the Constitution provides that such officials, 
both of the United States and the several States, “shall be bound by 
Oath or Affirmation, to support this Constitution,” it significantly adds 
that “no religious Test shall ever be required as a Qualification to any 
Office or public Trust under the United States.” The oath requmed is 
in no material respect different from that prescribed for aliens under 
the Naturalization Act. It has long contained the provision “that I 
ydll support and defend the Constitution of the United States against 
all enemi^, foreign and domestic; that I will bear true faith and al- 
legiance to the same; that I take this obligation freely, without any 
mental reservation or purpose of evasion.” R.S, § 1757, 5 U.S.C. § 16, 
5 U.S.C.A. § 16. As Mr, Chief Justice Hughes stated in his dissent in 
the Macintosh case, 283 U.S. at page 631, 51 S.Ct. at page 577, 75 L.Ed. 
1302, “the history of the struggle for religious liberty, the large num- 
ber of citizens of our country from the very beginning who have been 
unwilling to sacrifice their religious convictions, and, in particular, 
those who have been conscientiously opposed to war and who would not 
yield what they sincerely believed to be their allegiance to the will of 

Bdad & MadDonaid U.O.B.LiEa. 
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God” — ^these considerations make it impossible to conclude “that such 
persons are to be deemed disqualified for public office in this country 
because of the requirement of the oath which must be talcen before 
they enter upon their duties.” 

There is not the slightest suggestion that Congress set a stricter 
standard for aliens seeking admission to citizenship than it did for offi- 
cials who make and enforce the laws of the nation and administer its 
affairs. It is hard to believe that one need forsake his religious scru- 
ples to become a citizen but not to sit in the high councils of state. 

As Mr. Chief Justice Hughes pointed out (United States v. Macin- 
tosh, supra, 283 U.S. at page 633, 51 S.Ct. at page 578, 75 L.Ed. 1302) , 
religious scruples against bearing arms have been recognized by Con- 
gress in the various draft laws. This is true of the Selective Training 
and Service Act of 1940, 54 Stat. 889, 50 U.S.C.App. § 305(g), 50 
U.S.C.A. Appendix, § 305 (g),* as it was of earlier acts. Pie who is 
inducted into the armed services takes an oath which includes the pro- 
vision “that I will bear true faith and allegiance to the United States 
of America; that I will serve them honestly and faithfully against all 
their enemies whomsoever.’’^ 41 Stat. 809, 10 U.S.C. § 1581, 10 U.S, 
C.A. § 1581. Congress has thus recognized that one may adequately 
discharge his obligations as a citizen by rendering non-combatant as 
well as combatant services. This respect by Congress over the years 
for the conscience of those having religious scruples against bearing 
arms is cogent evidence of the meaning of the oath. It is recognition 
by Congress that even in time of war one may truly support and defend, 
our institutions though he stops short of using weapons of war. 

That construction of the naturalization oath received new support 
in 1942. In the Second War Powers Act, 56 Stat. 176, 182, 8 U.S.C. 
Supp. IV, § 1001, 8 U.S.C.A. § 1001, Congress relaxed certain of the 
requirements for aliens who served honorably in the armed forces of 
the United States during World War II and provided machinery to 
expedite their naturalization.® Residence requirements were relaxed, 


* Sec, 305(g) provides in part; 

“Nothing contained in this Act shall be construed to require any person to be sub- 
ject to combatant training and service in the land or naval forces of the United 
States who, by reason of religious training and belief, is conscientiou!3ly opposed to 
participation in war in any form. Any siicb person claiming such exemption frora 
combatant training and service because of such conscientious objections whose claim 
is sustained by the local hoard shall, if he is inducted into the land or naval forces 
under this Act, be assigned to noncorabatant service as defined by the President, or 
shall, if he is found to he conscientiously opposed to participation in siieh noncom- 
batant service, in lieu of such induction, be assigned to work of national importance 
under civilian direction,” 

For earlier Acts see Act of February 24, 1864, 13 Stat. 6, 0; Act of January 21, 
1903, 32 Stat. 775 ; Act of June 3, 1016, 39 Stat. 166, 197, 32 U.S.C.A. § 3 ; Act of 
May 18, 1917, 40 Stat. 76, 78, 50 U.S.O.A.Appendix, § 204. 

sAnd see Billings v. Truesdell, 321 U.S. 542, 549, 550, 64 S.Ot. 737, 742, 88 L.Ed. 
917; Army Regulations No. 615-500, August 10, 1944, Sec, II, 15(f) (2). 

« Comparable provision, was made in the Act of December 7, 1042, 56 Stat. 1041, 
8 U.S.O.Supp. IV, § 723a, 8 U.S.C.A. § 723a, for those who seiwecl honorably in 
World War I, in the Spanish American War, or on the Mexican Border. 
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educational tests were eliminated, and no fees were required. But no 
change in the oath was made; nor was any change made in the require- 
ment that the alien be attached to the principles of the Constitution. 
Yet it is clear that these new provisions cover non-combatants as well 
as combatants.’ If petitioner had served as a non-combatant (as he 
was willing to do), he could have been admitted to citizenship by 
taking the identical oath which he is willing to take. Can it be that the 
oath means one thing to one who has served to the extent permitted 
by his religious scruples and another thing to one equally willing to 
serve but who has not had the opportunity? It is not enough to say 
that petitioner is not entitled to the benefits of the new Act since he 
did not serve in the armed forces. He is not seeking the benefits of the 
expedited procedure and the relaxed requirements. The oath which he 
must take is identical with the oath which both non-combatants and 
combatants must take. It would, indeed, be a strange construction to 
say that “support and defend the Constitution and laws of the United 
States of America against all enemies, foreign and domestic” demands 
something more from some than it does from others. That oath can 
hardly be adequate for one who is unwilling to bear arms because of re- 
ligious scruples and yet exact from another a promise to bear arms de- 
spite religious scruples. 

Mr. Justice Holmes stated in the Schwimmer case, 279 U.S. at pages 
654, 655, 49 S.Ct. at page 451, 73 L.Ed. 889: “if there is any principle 
of the Constitution that more imperatively calls for attachment than 
any other it is the principle of free thought — ^not free thought for those 
who agree with us but freedom for the thought that we hate. I think 
that we should adhere to that principle with regard to admission into, 
as well as to life within this country.” The struggle for religious 
liberty has through the centuries been an effort to accommodate the 
demands of the State to the conscience of the individual. The vic- 
tory for freedom of thought recorded in our Bill of Rights recognizes 
that in the domain of conscience there is a moral power higher than 
the State. Throughout the ages men have suffered death rather than 
subordinate their allegiance to God to the authority of the State. 
Freedom of religion guaranteed by the First Amendment is the prod- 
uct of that struggle. As we recently stated in United States v. Ballard, 


V In re Klnloch, D.O., 53 F.Supp. 521, Involved naturalization proceedings of aliens, 
one of whom, like petitioner in the present case, was a Seventh Day Adventist. He 
had been inducted into the army as a non-combatant. His naturalization was op- 
posed by the Immigration Service on the ground that he could not promise to hear 
arms. The court overruled the objection, stating, page 523; 

“If conscientious objectors, who are aliens, performing military duty, and wear- 
ing the uniform, are not granted the privileges of citizenship under this act, then 
Uie act would be meaningless. It would be so made if an applicant, being a con- 
scientious objector, who has attained the status of a soldier, performs military 
duty, and honorably wears the uniform (as is admitted in the instant cases), is 
denied citizenship. If the oath of allegiance is to he construed as requiring such 
applicant to agree, without mental reservation, to hear arms, then the result would 
he a denial of citizenship, even though Congress has conferred such privilege upon 
him.” 

And see In re Sawyer, D.O., 59 E.Supp. 428. 
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322 U.S. 78, 86, 64 S.Ct. 882, 886, 88 L.Ed. 1148, "Freedom of thought, 
which includes freedom of religious belief, is basic in a society of free 
men. West Virginia State Board of Education v. Barnette, 319 U.S. 
624, 63 S.Ct. 1178, 87 L.Ed. 1628, 147 A.L.R. 674.” The test oath is 
abhorrent to our tradition. Over the years Congress has meticulously 
respected that tradition and even in time of war has sought to ac- 
commodate the military requirements to the religious scruples of the 
individual. We do not believe that Congress intended to reverse that 
policy when it came to draft the naturalization oath. Such an abrupt 
and radical departure from our traditions should not be implied. See 
Schneiderman v. United States, 320 U.S. 118, 132, 63 S.Ct. 1333, 1340, 
87 L.Ed. 1796. Cogent evidence would be necessary to convince us 
that Congress took that course. 

We conclude that the Schwimmer, Macintosh and Bland cases do 
not state the correct rule of law. 

We are met, however, with the argument that even though those 
cases were wrongly decided. Congress has adopted the rule which 
they annoimced. The argument runs as follows: Many efforts were 
made to amend the law so as to change the rule announced by those 
cases; but in every instance the biU died in committee. Moreover, in 
1940 when the New Naturalization Act was passed. Congress reen- 
acted the oath in its pre-existing form, though at the same time it made 
extensive changes in the requirements and procedure for naturaliza- 
tion. From this it is argued that Congress adopted and reenacted the 
rule of the Schwimmer, Macintosh, and Bland cases. Cf. Apex Hosiery 
Co. V. Leader, 310 U.S. 469, 488, 489, 60 S.Ct. 982, 989, 990, 84 L.Ed. 
1311, 128 A.L.R. 1044. 

We stated in Helvering v. Hallock, 309 U.S. 106, 119, 60 S.Ct. 444, 
451, 84 L.Ed. 604, 125 A.L.R. 1368, that “It would require very per- 
suasive circumstances enveloping Congressional silence to debar this 
Court from re-examining its own doctrines.” It is at best treacherous 
to find in Congressional silence alone the adoption of a controlling rule 
of law. We do not think under the circumstances of this legislative 
history that we can properly place on the shoulders of Congress the 
burden of the Court’s own error. The history of the 1940 Act is at 
most equivocal. It contains no affirmative recognition of the rule of 
the Schwimmer, Macintosh and Bland cases. The silence of Congress 
and its inaction are as consistent with a desire to leave the problem 
fluid as they are with an adoption by silence of the rule of those cases. 
But for us, it is enough to say that since the date of those cases Con- 
gress never acted affirmatively on this question but once and that was 
in 1942. At that time, as we have noted. Congress specifically granted 
naturalization privileges to non-combatants who like petitioner were 
prevented from bearing arms by their religious scruples. That was 
afiirmative recognition that one could be attached to the principles 
of our government and could support and defend it even though his 
religious convictions prevented him from bearing arms. And, as we 
have said, we cannot believe that the oath was designed to exact some- 
thing more from one person than from another. Thus the affirmative 
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action talcen by Congress in 1942 negatives any inference that other- 
wise might be drawn from its silence when it reenacted the oath in 
1940. 

Reversed. 

Mr. Justice Jackson took no part in the consideration or decision 
of this case. 

Mr. Citief Justice Stone dissenting. 

I think the judgment should be affirmed, for the reason that the court 
below, in applying the controlling provisions of the naturalization stat- 
utes, correctly applied them as earlier construed by this Court, whose 
construction Congress has adopted and confirmed. 

In three cases decided more than fifteen years ago, this Court denied 
citizenship to applicants for naturalization who had announced that 
they proposed to take the prescribed oath of allegiance with the reser- 
vation or qualification that they would not, as naturalized citizens, 
assist in the defense of this country by force of arms or give their moral 
support to the government in any war which they did not believe to be 
morally justified or in the best interests of the country. See United 
States V. Schwimmer, 279' U.S. 644, 49 S.Ct. 448, 73 L.Ed. 889; United 
States v. Mcintosh, 283 U.S. 605, 51 S.Ct. 570, 75 L.Ed. 1302; United 
States v. Bland, 283 U.S. 636, 51 S.Ct. 569, 75 L.Ed. 1319. 

In each of these cases this Court held that the applicant had failed 
to meet the conditions which Congress had made prerequisite to natu- 
ralization by § 4 of the Naturalization Act of June 29, 1906, c. 3592, 
34 Stat, 596, the provisions of which, here relevant, were enacted in 
the Nationality Act of October 14, 1940. See c. 876, 54 Stat. 1137, as 
amended by the Act of March 27, 1942, c. 199, 56 Stat. 176, 182, 183, 
cind by the Act of December 7, 1942, c. 690, 56 Stat. 1041, 8 U.S.C. §§ 
707, 723a, 735, 1001 et seq., 8 U.S.C.A. §§ 707, 723a, 735, 1001 et seq.. 
Section 4 of the Naturalization Act of 1906, paragraph “Third”, pro- 
vided that before the admission to citizenship the applicant should de- 
clare on oath in open court that “he will support and defend the Con- 
stitution and laws of the United States against all enemies, foreign and 
domestic, and bear true faith and allegiance to the same.” And para- 
graph “Fourth” required that before admission it be made to appear 
“to the satisfaction of the court admitting any alien to citizenship” 
that at least for a period of five years immediately preceding his ap- 
plication the applicant “has behaved as a man of good moral character, 
attached to the principles of the Constitution of the United States, and 
well disposed to the good order and happiness of the same.” In apply- 
ing these provisions in the cases mentioned, this Court held only that 
an applicant who is unable to take the oath of allegiance without the 
reservations or qualifications insisted upon by the applicants in those 
cases manifests his want of attachment to the principles of the Con- 
stitution and his unwillingness to meet the requirements of the oath, 
that he will support and defend the Constitution of the United States 
and bear true faith and allegiance to the same, and so does not comply 
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with the statutory conditions of his naturalization. No question of the 
constitutional power of Congress to withhold citizenship on these 
grounds was involved. That power was not doubted. See Selective 
Draft Law Cases, (Arver v. United States), 245 U.S. 366, 38 S.Ct. 
159, 62 L.Ed. 349, L.R.A.1918C, 361, Ann.Cas.l918B, 856; Hamilton 
V. Regents, 293 U.S. 245, 55 S.Ct. 197, 79 L.Ed. 343. The only question 
was of construction of the statute which Congress at all times has been 
free to amend if dissatisfied with the construction adopted by the 
Court. 

With three other Justices of the Court I dissented in the Macintosh 
and Bland cases, for reasons which the Court now adopts as ground 
for overruling them.^ Since this Court in three considered earlier opin- 
ions has rejected the construction of the statute for which the dissent- 
ing Justices contended, the question, which for me is decisive of the 
present case, is whether Congress has likewise rejected that construc- 
tion by its subsequent legislative action, and has adopted and confirmed 
the Court’s earlier construction of the statutes in question. A study 
of Congressional action taken with respect to proposals for amendment 
of the naturalization laws since the decision in the Schwimmer case, 
leads me to conclude that Congress has adopted and confirmed this 
Court’s earlier construction of the naturalization laws. For that rea- 
son alone I think that the judgment should be affirmed. 

The construction of the naturalization statutes, adopted by this Court 
in the three cases mentioned, immediately became the target of an 
active, publicized legislative attack in Congress which persisted for a 
period of eleven years, until the adoption of the Nationality Act in 
1940. Two days after the Schwimmer case was decided, a bill was in- 
troduced in the House, R.R. 3547, 71st Cong., 1st Sess., to give the 
Naturalization Act a construction contrary to that which had been 
given to it by this Court and which, if adopted, would have made the 
applicants rejected by this Court in the Schwimmer, Macintosh and 
Bland cases eligible for citizenship. This effort to establish by Con- 
gressional action that the construction which this Court had placed on 
the Naturalization Act was not one which Congress had adopted or 
intended, was renewed without success after the decision in the Mac- 
intosh and Bland cases, and was continued for a period of about ten 
years.® All of these measures were of substantially the same pattern 


1 In tlie opinion of the writer there was evidence in United States v. Schwimmer, 
279 U.S. 0'H, 49 S.Ct. 448, 73 L.Ed. 889, from which the two eourt.s below conld and 
did infer that applicant's behavior evidenced a disposition, present and future, ac- 
tively to resist all laws of the United States and lawful commands of Its officers for 
the furthering of any military enterprise of the United States, and actively to aid 
and encourage such resistance In others, and this the two courts below correctly con- 
cluded evidenced a want of attachment of the applicant to the principles of the 
Constitution which the naturalization law requires to be exhibited by the behavior 
of the applicant, preceding the application for citizenship. 

3H.H.3547, Ylst Cong., 1st Sess., 71 Cong.Rec. 2184; H.E.297, 72d Cong., 1st 
Sess., 70 Oong.Rec, 95 ; n.E.298, 72d Cong., 1st Sess., 75 Coug.Eec. 95 ; S.3275, 72d 
Cong., 1st Sess., 76 Oong.Rec. 2600 ; H.R.1628, 73d Ckmg., 1st Sess., 77 Gong.Kec. 00 ; 
H.E. 5170, 74th Cong., 1st Sess,, 79 Oong.Eec. 1356; H.H.S259, 75th Cong., 1st Sess., 
81 Oong.Eec. 9193 ; S.165, 76th Cong., 1st Sess., 84 Oong.Eec. 67, 
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as H.R. '297, 72d Cong., 1st Sess., introduced December 8, 1931, at the 
first session of Congress, after the decision in the Macintosh case. It 
provided that no person otherwise qualified “shall be debarred from 
citizenship by reason of his or her religious views or philosophical opin- 
ions with respect to the lawfulness of war as a means of settling inter- 
national disputes, but every alien admitted to citizenship shall be sub- 
ject to the same obligation as the native-born citizen.” H.R. 3547, 71st 
Cong., 1st Sess., introduced immediately after the decision in the 
■Schwimmer case, had contained a like provision, but with the omission 
•of the last clause beginning “but every alien.” Hearings were had be- 
fore the House Committee on Immigration and Naturalization on both 
bills at which their proponents had stated clearly their purpose to set 
aside the interpretation placed on the oath of allegiance by the Schwim- 
mer and Macintosh cases.^ There was opposition on each occasion.'* 
Bills identical with H.R. 297 were intr^uced in three later Con- 
gresses.® None of these bills were reported out of Committee. The 
other proposals, all of which failed of passage (see footnote 2, ante) , 
had the same purpose and differed only in phraseology. 

Thus, for six successive Congresses, over a period of more than a de- 
cade, there were continuously pending before Congress in one form or 
another proposals to overturn the rulings in the three Supreme Court 
decisions in question. Congress declined to adopt these proposals 
after full hearings and after speech^ on the floor advocating the 
change. 72 Cong.Rec. 6966-7; 75th Cong.Rec. 15354-7. In the mean- 
time the decisions of this Court had been followed in Clarke’s Case, 301 
Pa. 321, 152 A. 92; Beale v. United States, 8 Cir., 71 F.2d 737; In re 
Warkentin, 7 Cir., 93 F,2d 42. In Beale v. United States, supra, [71 
F.2d 739] the court pointed out that the proposed amendments affect- 
ing the provisions of the statutes relating to admission to citizenship 
had failed saying: "We must conclude, therefore, that these statutory 
requirements as construed by the Supreme Court have Congressional 
sanction and approval.” 

Any doubts that such were the purpose and will of Congress would 
seem to have been dissipated by the reenactment by Congress in 1940 
of Paragraph “Third” and “Fourth” of § 4 of the Naturalization Act 
of 1906, and by the incorporation in the Act of 1940 of the very form 
of oath which had been administratively prescribed for the applicants 
in the Schwimmer, Macintosh and Bland cases. See Rule 8(c), Natu- 
ralization Regulations of July 1, 1929.® 


3 Hearings on H.R.3547, pp. 12, 22, 2&-57, 73-109, 169, ISO; Hearings on H.E.297, 
pp. <^-7, 10, 12, 15-19, 41-48, 53-56, 68-81, 147, 148. 

1 Hearings on H.R.3547, pp. 57-65, 73, 146-169, 181-212 ; Hearings on H.K.297, 
pp. 85-150. 

5 H.E.152S, 73(1 Cong., lat Sess. ; H.R.6170, 74th Cong., 1st Sess. ; H.R.8259, 76th 
Cong., 1st Sess. 

0 Section 307(a) of the Nationality Act, 8 U.S.O. § 707(a). 8 U.S.C.A. § 707(a), 
provides that no person shall he naturalized unless for a period of live years pre- 
ceding the filing of his petition for naturalization he “has been and still Is a person 
. , . attached to the principles of the Constitution of the United States, and well 
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The Nationality Act of 1940 was a comprehensive, slowly matured 
and carefully considered revision of the naturalization laws. The prep- 
aration of this measure was not only delegated to a Congressional Com- 
mittee, but was considered by a committee of Cabinet members, one of 
whom was the Attorney General. Both were aware of our decisions in 
the Schwunmer and related cases and that no other question pertinent 
to the naturalization laws had been as persistently and continuously 
before Congress in the ten years following the decision in the Schwim- 
mer case. The modifications in the provisions of Paragraphs “Third” 
and “Fourth” of § 4 of the 1906 Act show conclusively the careful at- 
tention which was given to them. 

In the face of this legislative history the “failure of Congress to alter 
the Act after it had been judicially construed, and the enactment by 
Congress of legislation which implicitly recognizes the judicial con- 
struction as effective, is persuasive of legislative recognition that the 
judicial construction is the correct one. This is the more so where, as 
here, the application of the statute . . . has brought forth sharply 

conflicting views both on the Com-t and in Congress, and where after 
the matter has been fully brought to the attention of the public and the 
Congress, the latter has not seen fit to change the statute.” Apex 
Plosiery Co. v. Leader, 310 U.S. 469, 488, 489, 60 S.Ct. 982, 989, 84 
L.Ed. 1311, 128 A.L.R. 1044. And see to like effect United States v. 
Ryan, 284 U.S. 167-175, 52 S.Ct. 65-68, 76 L.Ed. 224; United States v. 
Elgin, J. & E. R. Co., 298 U.S. 492, 500, 56 S.Ct. 841, 843, 80 L.Ed. 1300; 
State of Missouri v. Ross, 299 U.S. 72, 75, 57 S.Ct. 60, 62, 81 L.Ed. 46; 
cf. Helvering v. Winmill, 305 U.S. 79, 82, 83, 59 S.Ct. 45, 46, 47, 83 L.Ed. 
52. It is the responsibility of Congress, in reenacting a statute, to 
malie known its purpose in a controversial matter of interpretation of 
its former language, at least when the matter has, for over a decade, 
been persistently brought to its attention. In the light of this legis- 
lative history, it is abundantly clear that Congress has performed that 
duty. In any case it is not lightly to be implied that Congress has 
failed to perform it and has delegated to this Court the responsibility 
of giving new content to language deliberately readopted after this 
Court has construed it. For us to make such an assumption is to dis- 
courage, if not to deny, legislative responsibility. By thus adopting 
and confirming this Court’s construction of what Congress had en- 
acted in the Naturalization Act of 1906 Congress gave that construc- 
tion the same legal significance as though it had written the very words 
into the Act of 1940. 

The only remaining question is whether Congress repealed this con- 
struction by enactment of the 1942 amendments of the Nationality Act. 
That Act extended special privileges to applicants for naturalization 


disposed to the good order and happiness of the United States.” Section 335(a) of 
the Nationality Act, S U.S.O. § 736(a), 8 U.S.C.A. § 736(a), pi’ovldes that before an 
applicant for naturalization shall be admitted to citizenship, he shall take an 
oath in open court that inter alia he will “support and defend the Constitution and 
laws of the United States against all enemies, foreign and domestic, and . . , 

hear true faith and allegiance to the same.” 
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who were aliens and who have served in the armed forces of the United 
States in time of war, by dispensing with or modifying existing require- 
ments, relating to declarations of intention, period of residence, educa- 
tion, and fees. It left unchanged the requirements that the applicant’s 
behavior show his attachment to the principles of the Constitution 
and that ho take the oath of allegiance. In adopting the 1942 amend- 
ments Congress did not have before it any question of the oath of 
allegiance with which it had been concerned when it adopted the 1940 
Act. In 1942 it was concerned with the grant of special favors to 
those seeking naturalization who had worn the uniform and rendered 
military service in time of war and who could satisfy such natm’aliza- 
tion requirements as had not been dispensed with by the amendments. 
In the case of those entitled to avail themselves of these privileges, 
Congress left it to the naturalization authorities, as in other cases, 
to determine whether, by their appUcalions and their conduct in the 
military service they satisfy the requirements for naturalization which 
had not been waived. 

It is pointed out that one of the 1942 amendments, 8 U.S.C.Supp. IV, 
§ 1004, 8 U.S.C.A. § 1004, provided that the provisions of the amend- 
ment should not apply to “any conscientious objector who performed 
no military duty whatever or refused to wear the uniform.” It is said 
that the implication of this provision is that conscientious objectors 
who rendered noncombatant service and wore the uniform were, un- 
der the 1942 amendments, to be admitted to citizenship. From this it 
is argued that since the 1942 amendments apply to those who have 
been in noncombatant, as well as combatant, military service, the 
amendment must be taken to include some who have rendered non- 
combatant service who are also conscientious objectors and who would 
be admitted to citizenship under the 1942 amendments, even tliough 
they made the same reservations as to the oath of allegiance as did 
the applicants in the Schwimmer, Macintosh and Bland cases. And it 
is said that although the 1942 amendments are not applicable to peti- 
tioner, who has not been in military service, the oath cannot mean one 
thing as to him and another as to those who have been in the noncom- 
batant service. 

To these suggestions there are two answers. One is that if the 1942 
amendment be construed as including noncombatants who are also 
conscientious objectors, who are unwilling to take the oath without the 
reservations made by the applicants in the Schwimmer, Macintosh 
and Bland cases, the only effect would be to exempt noncombatant con- 
scientious objectors from the requirements of the oath, which had 
clearly been made applicable to aU objectors, mcluding petitioner, by 
the Nationality Act of 1940, and from which petitioner was not ex- 
empted by the 1942 amendments. If such is the construction of the 
1942 Act, there is no constitutional or statutory obstacle to Congress’ 
taking such action. Congress if it saw fit could have admitted to 
citizenship those who had rendered noncombatant service, with a mod- 
ified oath or witliout any oath at aU. Petitioner has not been so ex- 
empted. 
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Since petitioner was never in the military or naval forces of the 
United States, we need not decide whether the 1942 amendments au- 
thorized any different oath for those who had been in noncombatant 
service than for others. The amendments have been construed as re- 
quiring the same oath, without reserwations, from conscientious ob- 
jectors, as from others. In re Nielsen, D.C., 60 F.Supp. 240. Not all 
of those who rendered noncombatant service were conscientious ob- 
jectors. Few were. There were others in the noncombatant service 
who had announced their conscientious objections to combatant service, 
who may have waived or abandoned their objections. Such was the 
experience in the First World War. See “Statement Concerning the 
Treatment of Conscientious Objectors in the Army”, prepared and 
published by direction of the Secretary of War, June 18, 1919. All 
such could have taken the oath without the reservations made by the 
applicants in the Schwimmer, Macintosh and Bland cases and would 
have been entitled to the benefits of the 1942 amendments provided 
they had performed military duty and had not refused to wear the 
uniform. The fact that Congress recognized by indirection, in S U.S.C. 
Supp. IV, § 1004, 8 U.S.C.A. § 1004, that those who had appeared in 
the role of conscientious objectors, might become citizens by taking 
the oath of allegiance and establishing their attachment to the prin- 
ciples of the Constitution, does not show that Congress dispensed 
with the requirements of the oath as construed by this Court and plain- 
ly confirmed by Congress in the Nationality Act of 1940. There is no 
necessary inconsistency in this respect between the 1940 Act and 
the 1942 amendments. Without it repeal by implication is not favored. 
United States v. Borden Co., 308 U.S. 188, 198, 199, 203-206, 60 S.Ct. 
182, 188, 189, 190-192, 84 L.Ed. 181; State of Georgia v. Pennsylvania 
R. Co., 324 U.S. 439, 457, 65 S.Ct. 716, 726; United States Alkali Ex- 
port Ass’n V. United States, 325 U.S. 196, 209, 65 S.Ct. 1120, 1128. The 
amendments and their legislative history give no hint of any purpose of 
Congress to relax, at least for persons who had rendered no military 
service, the requirements of the oath of allegiance and proof of attach- 
ment to the Constitution as this Court had interpreted them and as the 
Nationality Act of 1940 plainly required them to be interpreted. It is 
not the function of this Court to disregard the will of Congress in the 
exercise of its constitutional power. 

Mr. Justice Reed and Mr. Justice Frankfurter join in this opinion. 

NOTES 

1. See commentaries on the principal case in 14 Geo.Wash.L.Rev. C41 (1949), 41 
IU,L.ReY. 469 (194C), 45 Mich.L.Rer. 227 (1946), 21 N.Y.U.L.Q.Eev. 445 (1946), 31 
Minn.L.Rer. 625 (1947). 

2. In “American Citizenship: Can Applicants Qualify Their Allegiance?”, 83 A.B, 
A.J. 95 (1947), the commentator answers the following question affirmatively; Does 
the majority decision in the principal case amount to mistaken judicial legislation? 
Do you agree? 

3. See recent state case In accoi-d with the principal case: In re Elliott’s Estate. 
'22 Wash.2d 334, 150 P.2d 427 at 439-440, 157 A.L.R. 1335 (1945). See also Ohristgau 
T. Woodlawn Cemetery Ass’n, supra, p. 1084. 
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4. In Federal Communications Comm. v. Columbia E. SysLoin, 311 TJ.S. 132, Cl 
S.Ot. 152, 85 L.Ed. 87 (1940), where his contextual interpret a( Ion agreed witir a 
prior lower court’s interpretation of the same provision and the stal.nto had been 
reenacted by Congress after tlie latter interpretation, Franlifurter, J., stiid: “We 
are not, however, willing to rest decision on any doctrine concerning tlio implied 
enactment of a judicial construction upon reciiaetment of a statute. The persuasion 
that lies behind that doctrine Is merely one factor in the total effort to give fair 
meaning to language.” 

5. In “Legislative Adoption of Prior Judicial Construction: The Girouard Case 
and lire Reenactment Rule,” 59 Harv.L.Rcv. 1277 (1946), the author of the Note says 
(p. 1278) : “Analysis of the decisions in which reenactment has been invoked is com- 
plicated by the fact that in the vast majority of cases its weight can only he in- 
ferred. 

“A preliminaiT ontline would recognize three elements: the form of judicial con- 
struction, the type of statute construed, and the opportunity for legislative action 
to alter the constimction. The ultimate questions of fact are: (1) What are the 
chances that the construction reached the attention of the legislature? (2) What 
are the possibilities that the legislature, if it approved the deci.sion, would have 
acted as It did? In a few eases these questions may be answered by aflarmative 
evidence that the legislature knew, or that it could not have known, of the con- 
struction, and on rare occasions the statute itself will afford inteninl evidence. In 
general, however, the problem is one of weighing the inferences from the thi-ee 
variable elements." 

After considering in detail the “varying degi-ees of light and shade” to be derived 
from State and federal cases as to whether there has been a legislative adoption, 
he concludes (pp. 1285-1286): “An evaluation of the doctrine of legislative adoption 
must start from the premise that adoption, once established, should logically be 
decisive of any statutory construction issue. In the Jirst Interpretation of original 
enactments, the conventional extrinsic aids may be given relative weiglit, for there 
is no fixed meaning set before the court. Evidence of legislative adoption, on the 
contrary, cannot in theory be balanced with other factors. If the legislature has 
adopted the previous construction, then that construction is the legislative Intent, 
and the court is not free to reconsider. If there has been no adoption, then the 
court is completely free, subject only to considerations of stare decisis. Use of 
legislative adoption as an added reason for a decision is both theoretically un- 
sound and subject to practical abuse. Yet this is the status of the docUane where 
every reenactment is treated uncritically as creating the presumption of adoption, 
for the courts are too familiar with its unreality to give it decisive weight in most 
cases. 

“A possible approach might include three elements: (I) a high standard of proof 
of adoption with the burden on the party urging it ; (2) consideration by the court 
of all relevant factors, with a willingness to give presumptive weight to circum- 
stances suggested as significant in this Note; (3) rigid application of the doctrine 
as controlling if adoption Is found, coupled with its complete rejection if the evi- 
dence falls short of the standard. A court will still have to take each case as one of 
fact, to be decided on circumstantial evidence, but such an approach would at least 
be explicit, and as realistic as legislative evidence permits. 

“Finally, it may be noted that, while the courts can only struggle along with 
reenactment issues as best they may, it is open to legislatures to limit them, In- 
sofar as they arise from affirmative action, by avoiding superfluous I'eenaetment, 
and by the careful drafting of revisions and reenactments.” 

[The footnotes are omitted. Ed.] 

6. See Hoi'ack, “Congressional Silence: A Tool of Judicial Supremacy”, 26 Texas 
L.Rev. 247 (1947). 
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W. H. D. WINDER, THE INTERPRETATION OF STATUTES SUB- 
JECT TO CASE LAW 

68 Jurl<J.Rev. 93 (1946). 

The words of James, L.J., in Ex p. Campbell, In re Cathcart are 
often quoted: “Where once certain words in an Act of Parliament 
have received a judicial construction in one of the superior courts, 
and the Legislature has repeated them without any alteration in a sub- 
sequent statute, I conceive that the Legislature must be taken to have 
used them according to the meaning which a court of competent juris- 
diction has given to them.” Lord Macmillan expoimded the rule 
put forward by James, L.J., in this way: “The principle of the rule 
is that where the language of a statute has received judicial interpreta- 
tion, and Parliament agains employs the same language in a subse- 
quent statute dealing with the same subject-matter, there is a pre- 
sumption that Parliament intended that the lamguage so used by it in 
the subsequent statute should be given the meaning which meantime 
has been judicially attributed to it. Parliament, in short, is to be pre- 
sumed to have given statutory effect to the judicial interpretation so 
as to render it as binding on the Courts as if it had been expressly 
enacted in an interpretation section." 

If a judicial interpretation of a statute has been well settled for a 
considerable time even an appellate court ivill probably follow it, and 
the argument for following it will be greater if the terms of the statute 
have been repeated in a later Act. This results from the accepted 
principles of case law. For example, in Foskett v. Kaufman (1885) 
16 Q.B. 279, 292, 293, C.A., Cotton, L.J., referring to a decision “given 
by a Court consisting of judges of great eminence,” said: “In my opin- 
ion it would be wrong of us, although that was not a decision of a 
Court of Appeal, to interfere with and set it aside, evm if we thought it 
wrong, after the length of time that has elapsed without its having 
been ever questioned or reversed, and after Parliament with a knowl- 
edge of that decision has passed subsequent Acts which have made no 
change in what was so decided. In my opinion we ought to follow 
that case.” The courts always treat a decision of long standing with 
careful consideration even though it is not strictly binding. The 
ordinary rules of judicial precedent have in practice the same effect 
as has the relaxed form of the rule of statutory construction which 
Lord Macmillan supports. 

It is submitted, however, that when a statute uses a word in its 
legal meaning Parliament normally can be presumed to intend, that 
this meaning which it has adopted should continue to be expounded 
by the courts in the same manner as is the law in general. This view 
seems to be sound in principle and is supported by authorities, positive 
and negative, already quot^. All words of art are subject to develop- 
ment and interpretation. When the Legislature takes over a legal 
term it takes over something which has a developing meaning. Why 
must we presume that its development is intended to be stifled when 
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the Legislature lays its hands on it? It seems more logical to say 
that Parliament wishes to approve its legal meaning both actual and 
potential, A strict reading of the rule of construction would lead to 
the conclusion that Pariiament intends to give permanent sanction 
to the opinion of, perhaps, one judge of first instance. Yet legislators 
are not habitually so deferential to judge-made law as this, nor are 
courts of appeal. In the name of legislative intent, judicial prece- 
dents would come to have more binding authority than has ever 
been claimed for them at common law. It is submitted that the true 
principle is that judicial decisions on words which are incorporated in 
a later enactment have no more than the accustomed binding authority 
of decided cases. 


CLEVELAND v, UNITED STATES 

Supreme Court of the United States, 1946. 

3‘i9 U.S. 14, 67 S.Ct. 13, 01 L.Ed. 

[The majority and dissenting opinions in this case appear supra, 
p. 823.] 

Mr. Justice Rutledge, concurring. 

I concur in the result. . . . 

There are vast differences between legislating by doing nothing and 
legislating by positive enactment, both in the processes by which the 
will of Congress is derived and stated^ and in the clarity and certainty 
of the expression of its will. And there are many reasons, other than 
to indicate approval of what the courts have done, why Congress may 
fail to take affirmative action to repudiate their misconstruction of 
its duly adopted laws. Among them may be the sheer pressure of 
other and more important business. See Moore v. Cleveland R. Co., 
6 Cir., 108 F.2d 656, 660. ... In short, although recognizing 

that by silence Congress at times may be taken to acquiesce and thus 
approve, we should be very sure that, under all the circumstances of 
a given situation, it has done so before we so rule and thus at once 
relieve ourselves from and shift to it the burden of correcting what 
we have done wrongly. The matter is particular, not general, not- 
withstanding earlier exceptional treatment and more recent tendency. 
Just as dubious legislative history is at times much overridden, so also 
is silence or inaction often mistaken for legislation. 

I doubt very much that the silence of Congress in respect to these 
cases, notwithstanding their multiplication and the length of time dur- 
ing which the silence has endured, can be taken to be the equivalent of 


. * [The court's footnotes reprinted are renumbered. Ed.] 

1 Legislative intent derived from nonaction or “silence" lacks all the supporting 
evidences of legislation enacted pursuant to prescribed procedures, including reduc- 
tion of biUs to writing, committee reports, debates, and reduction to final written 
form, as well as voting records and executive approval. Necessarily also the in- 
tent must be derived by a form of negative inference, a process lending itself to 
much guess-work. 
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bills approving them introduced in both houses, referred to and con- 
sidered by committees, discussed in debates, enacted by majorities in 
both places, and approved by the executive. I doubt, in other words, 
that, in view of all the relevant circumstances including the unan- 
ticipated consequences of the legislation, such majorities coiUcl have 
been mustered in approval of the Caminetti decision at any time 
since it was rendered. Nor is the contrary conclusion demonstrated 
by Congress’ refusal to take corrective action.® 

The Caminetti case, however has not been overruled and has the 
force of law until a majority of this Court may concur in the view that 
this should be done and take action to that effect. This not having 
been done, I acquiesce in the Court’s decision. 

NOTES. 

1. Cf. Joseph V. Ccartei- & Weeks Stevedoring Co., 330 U.S. 422, 67 S.Ct. 815, at 

818-819, 01 L.Ecl. (1947). 

2. See application of Girouard v. United States and concurring opinion of Hut- 
ledge J. supra, in Zazove v. United States, 162 E.2d 443 (C.C.A.7, 1047). 


G. Previous Administrative Interpretation 
HENNEPIN COUNTY v. RYBERG 

Supreme Court of Minnesota, 1926. 168 Minn. 386, 210 N.W. 105. 

Stone, J. Action for an accounting, the purpose being to recover 
from the clerk of court of Hennepin county fees which he has re- 
ceived in naturalization proceedings over a long period of years. The 
plaintiff contends that such fees are required by law to be paid into the 
county treasury. Defendant clerk of court and the surety on his of- 
ficial bond, the Hartford Accident & Indemnity Company, claim on the 
other hand that the fees belong to the clerk personally. Judgment 
went for defendants on the pleadings, and plaintiff appeals. 

The fees have been paid and received under the Act of Congress of 
June 29, 1906, entitled, “An act to provide for a uniform rule for the 
natoalization of aliens throughout the United States.” 34 Statutes 
at Large, 596. After prescribing the fees in naturalization proceed- 
ings, the act, in the fourth paragraph of section 13 (U.S.Comp. St. § 
4372) provides that the clerk collecting such fees “is hereby author- 
ized to retain one-half . . the remaining one-half . 

shall be accounted for in their quarterly accounts, which they are here- 
by required to render the Bureau of [Immigration and] Naturaliza- 
tion.” On the point here involved, that law did not receive construc- 
tion at the hands of the Supreme Court of the United States until 1913, 


2 Since the Caminetti decision two bills have been introduced to limit the effect 
of that case. S.2438, 73d Cong., 2d Sess. ; S.lOl, 75th Cong., 1st Sess, Neither was 
reported out of committee. In such circumstances the failure of Oongres.s to amend 
the Act raises no presumption as to its intent. Order of Railway Conductors of 
America v. Swan, 7 Cir., 162 E'.2d 325, 329. 
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when it was dealt with in Mulcrevy v. City and County of San Fran- 
cisco, 231 U.S. 669, 34 S.Ct. 260, 58 L.Ed. 425. It was there held that 
the act did not touch “the relations of a state officer with the state.’’ 
The court said: 

“The act is entirely satisfied without putting the officers of a state 
in antagonism to the laws of the state — the laws which give them their 
official status. It is easily construed and its purpose entirely ac- 
complished by requiring an accounting of one half of the fees to the 
United States, leaving the other half to whatever disposition may be 
provided by the state law.” 

In the meantime the question of the title to the fees retained by the 
clerk, with the express authority of the Naturalization Law, had 
given to a marked contrariety of judicial opinion. On the one hand, 
it was held that, inasmuch as in naturalization proceedings the clerks 
of state courts functioned as agencies of the federal government, the 
state laws dealing with their fees and referring to compensation for 
official services rendered the slate and its citizens had nothing to say 
to the subject, and that the clerks properly retained as their own the 
half of the fees which the federal law said they might retain. State 
ex rel. v. Quill, 53 Ind.App. 495, 102 N.E, 106; Hampden County v. 
Morris, 207 Mass. 167, 93 N.E. 579, Ann.Cas.l912A, 815; Fields v. 
Multnomah County, 64 Or. 117, 128 P. 1045, 44 L.R.A.(N.S.) 322; 
Eldredge v. Salt Lake, 37 Utah, 188, 106 P. 939. 

Other courts held that the clerks were still state officers and their 
courts state courts; that the state laws regulated all their functions 
and required them to accept their salaries as compensation for all 
services of whatsoever character and to account and pay over to the 
state their fees in naturalization proceedings. San Francisco v. 
Mulcrevy, 15 Cal.App. 11, 113 P. 339; Franklin County v. Barnes, 68 
Wash. 488, 123 P. 779; Barron County v. Beckwith, 142 Wis. 159, 124 
N.W. 1030, 30 L.R.A.(N.S.) 810, 135 Am.St.Rep. 1079, Considering 
the decision of the Supreme Court decisive of the whole question, the 
Supreme Judicial Court of Massachusetts reversed County of Hamp- 
den V. Morris, supra, in County of Berkshire v. Cande, 222 Mass. 87, 
109 N.E. 838. We are not required here to review these cases and 
choose between their opposed principles of decision, for there is an- 
other which must control this case. 

The Naturalization Law had not been long in force when, on Decem- 
ber 3, 1906, Hon. Edward T. Young, then Attorney General of Minne- 
sota, was called upon for an opinion on the subject. It was addressed 
to Hon. P. M. Kerst, then public examiner. Section 2721, R.L. 1905 
(section 7018, G.S. 1923) , was in effect, and provided that every of- 
ficer of the state receiving a fixed salary should be entitled to no other 
compensation. Mr. Young’s opinion was in part as follows: 

“I beg to advise you that, in my opinion, section 2721 of the Revised 
Laws was intended to apply only to duties performed under state laws. 
The duties in relation to naturalization are imposed by federal law, 
and any compensation derived therefrom is received under a fed- 
eral law and is not, in my opinion, in any manner affected by any law 
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of this state. It follows that such fees may be received and retained 
by the clerk of the district court in Hennepin county without violating 
any law of this state.” 

Succeeding Attorneys General have never departed from that view. 
Aside from the instant case, not more than one other county attorney, 
so far as we have been advised, has ever taken issue with it. Tliere 
is no evidence that the executive department, from the Governor to 
county commissioners, has ever disagreed. Mr. Kerst, public examiner 
in 1906, and all of his successors in office, have governed themselves 
accordingly. 

The question has been presented to the district court but once and 
never before to this court. Prior to 1912, in a mandamus proceeding, 
the right of the clerk of court of Otter Tail county to retain naturaliza- 
tion fees was challenged. The issue was decided for the clerk by Judge 
Taylor, then one of the judges of the Seventh judicial district. One 
of the grounds of his decision was stated thus: 

“The services in question were not performed for the state of Minne- 
sota nor pursuant to the laws of the state of Minnesota, but for the 
United States and under and pursuant to the laws of the United States. 
They were wholly outside the duties imposed upon the clerk by the 
state laws, and, in my opinion, the fees allowed for such services are 
not within the purview of the state laws above cited and the clerk 
is entitled to retain them.” 

The construction put upon the act of Congress by the Mulcrevy Case 
is of course binding upon us. But in the construction of our own stat- 
utes it helps only to the extent of saying that those statutes can do as 
they please with the half of naturalization fees not paid over by the 
clerk to federal authority. The question remains, what do our laws 
say on the subject? The county attorney claims the benefit of the 
general statutes, and cites chapter 373, G.L. 1891; chapter 365, G.L. 
1903; chapter 372, G.L. 1907; chapter 440, G.L. 1913; chapter IS, 
G.L, 1919, and, finally chapter 133, G.L. 1921. He takes position 
finally on section 7018, G.S. 1923, which reads: 

“Unless otherwise provided by law, every county official in the 
state of Minnesota receiving a stated salary shall receive the same in 
full compensation for all services and expenses whatsoever, and shall, 
on the first Monday of each month, file with the county auditor a cor- 
rect statement of aU fees received by him, and turn the same into the 
county treasury.” 

Defendant, insists that the general laws have no application to the 
clerk of court of Hennepin county, and, referring to much special 
legislation and its history, proceeds with an argument, not necessary 
to be followed here, to the effect that there is no statute requiring 
the clerk of court of Hennepin county to account for naturalization 
fees. 

The foregoing shows that to start with and at least until the deci- 
sion of the Mulcrevy Case in 1913, there existed much uncertainty as 
to the proper solution of the question now before us. Clearly, in 
Bead & MacDonald xr.C.B.EEG.— 70 
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naturalization proceedings, the clerk of a state court functions as an 
agency of the federal government and the federal law says he may 
retain half of the fees. The services compensated by those fees are not 
rendered for the state, and there is gromid for holding, as has fre- 
quently been held, that statutes such as section 7018, G.S. 1923, pro- 
viding that official salaries shall be in “full compensation for all ser- 
vices and expense? whatsoever,” refer only to services rendered and 
expenses incurred by the officer in his capacity as a state and county 
officer, and in the performance of his duties to the state or county, and 
not for services rendered under federal law. The existence originally 
of ambiguity and difficulty cannot be denied. Solution of the problem 
was helped by the decision in the Mulcrevy Case only to the extent 
of its declaration that state law may control the disposition of the 
fees retained by the clerk. That declaration does not go very far, 
however, in aiding the determination whether a given state law ap- 
propriates such fees for the state or leaves them to the clerk. That 
question remains notwithstanding the Mulcrevy decision, and that is 
the one now before us. 

It would be difficult for fancy to state a more appropriate case for 
the application of the rule of practical construction. The practical 
interpretation of our state law was first formulated by Attorney Gen- 
eral Young in 1906, immediately after the enactment of the Uniform 
Naturalization Law. The extent to which it has been acquiesced in 
by the executive department of state and county government has been 
stated. It remains to show that the acquiescence of the Legislature, 
during the period of 20 years which has lapsed, is just as marked. 
It may well be doubted whether one legislature has any power to place 
upon the acts of its predecessor a construction which will be binding. 
But the understanding of old laws by the lawmakers and their ac- 
quiescence in a given status assumed to have been created thereby 
is not only frequently for judicial consideration but also and occasion- 
ally of great if not controlling importance. It would have been easy 
for the Legislature at any time, since it was apparent in 1906 that 
the executive department was not disposed to question the retention 
of naturalization fees by clerks of court, to have made a very definite 
law on the subject, putting at rest the right of the counties to those 
fees. Not only has no such act been passed, but we find two statutes, 
since enacted, which indicate affirmatively, not only the acquiescence 
of the Legislature in the retention of the fees, but also an expression 
of legislative will that the practice should continue. 

One of those laws is chapter 97, G.L, 1911, which provided for the 
return to clerks of court by county treasurers of naturalization fees 
paid into the county treasury “by mistake” between November 13, 
1906, and March 22, 1909. Another such law is chapter 355, G.L.1921. 
It has to do with the compensation of clerks of court in counties having 
more than sixty and less than eighty townships, there being also a 
restriction as to population. The act provides that the compensation 
of the clerks “shall remain as now fixed by law, except that no fees 
from any source except those received for naturalization papers and 

Head & MAoDoNAiD U.O.B.LiEa. 
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work on the board of audit shall be retained by such clerk as a part 
of his compensation, but ail other fees collected by him shall be paid 
into the county treasury.” These laws are not only a legislative dec- 
laration of what the law should be, but also an expression of legislative 
opinion as to what it was and had been with respect to the title of 
clerks of court of this state to fees collected in naturalization pro- 
ceedings. 

So if we were now to adopt the view that the law is, and, since 1906 
has been, that the fees in question belong not to the clerks but to the 
counties, we would be overturning a settled conviction as to what the 
law is which has prevailed throughout the executive and legislative 
departments of the state government for twenty years and has been 
once concurred in by the judicial department. There was clear am- 
biguity to start with, a patent uncertainty under state law of the 
effect of the declaration by Congress that the clerks of state courts 
might retain the fees, which has been subjected to the practical con- 
struction and settled opinion just referred to. It would be utterly 
presumptious for the courts at this day, even though they might have 
reached the contrary opinion to start with, to disagree with that con- 
viction, settled and effective for twenty years. Such a judicial reversal 
of settled executive opinion and policy would be particularly objection- 
able in view of their clear approval by the legislative department, 
expressed not only by acquiescence but also by explicit recognition 
and confirmation. For judges to reverse or nullify such a clear execu- 
tive and legislative decision of such long standing would be to destroy 
confidence not only in the certainty of law but in official action there- 
under. That is one of the disastrous results frequently prevented by 
the doctrine of practical construction. It is a rule of such clear sanity 
and practical wisdom that it may control the construction of con- 
stitutions as well as statutes. City of Faribault v. Misener, 20 Minn. 
396 (Gil. 347). 

For subjecting this case to decision by the rule of practical con- 
struction we have exact precedent in United States v. Hill, 120 U.S. 
169, 7 S.Ct. 510, 30 L.Ed. 627. It was a suit to recover of the clerk 
of the United States District Court for the District of Massachusetts 
a large sum in naturalization fees which he had collected but which he 
had not included in his returns of “fees and emoluments” to the gov- 
ernment. Judgment in the circuit court went for defendant. 25 F. 
375. It was affirmed by the Supreme Court. 

The practice involved, of the retention of naturalization fees by 
clerks of the United States District Courts, had continued for more 
than 40 years. The Supreme Court, after referring to that cir- 
cumstance, said, its language almost equally applicable to the instant 
case; 

“A court seeking to administer justice would long hesitate before 
permitting the United States to go back, and not only as against the 
clerk, but as against the surety on his bond, reopen what had been 
settl^ with such abundant and formal sanction. This principle has 
been applied, as a wholesome one, for the establishment and enforce- 
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ment of justice, in many cases in this court, not only between man and 
man, but between the government and those who deal with it, and put 
faith in the action of its constituted authorities, judicial, executive, 
and administrative.” 

The judgment appealed from is right and must be affirmed. 

So ordered. 

Wilson, C. J. I dissent because; 

(1) Of Commissioners of Hennepin County v. Dickey, 86 Minn. 
331, 90 N.W. 775. If there was a silent, unconscious acquiescence 
no one was misled. It was not like a case where property rights or 
titles are affected and practical construction is invoked to protect in- 
nocent acts. Here the official is merely keeping money not his. 

(2) In my opinion the acts of the public ofiicials from the passage 
of the act of Congress in 1906 to the decision in the Mulcrevy Case in 
1913 are insufficient to invoke or support the application of the doc- 
trine of practical construction. That decision eliminated the am- 
biguity in the congressional act which must always exist as a basis for 
the application of this doctrine. Ambiguity in our statute never 
existed. Tire decision in the Mulcrevy Case was controlling, and 
all of the official acts referred to in the opinion which occurred after 
that decision are inconsequential. Practical construction precedes 
but does not follow judicial interpretation. 

NOTES 

1. How far does the effect given by the Courts to adinlnlstratlve intei-pretatiou 
permit the exercise of legislative, if not judicial, power in tlie executive depart- 
ment of government? 

2. “Long continued practice and the approval of administrative authority may 
lie persuasive in the interpretation of doubtful provisions of a statute, but cannot 
alter the provisions that are (dear and explicit when related to the facts disclosed. 
A failure to enforce the law does not change it.” Hughes, 0. J., in Louisville & 
Xashvilie Railroad Company v. U. S., 282 U.S. 740, 741, 759, 61 S.Ct. 297, 75 L.Bd. 
(i72 (1930), 

3. See the following notes: “The Supreme Court on Administrative Construc- 
tion as a Guide in the Interpretation of Statutes”, 40 Harv,I.,Rcv. 4G9 (1927), “Re- 
liance Upon Construction by Administrative Officers", 9 Wash.L.Rev. 107 (1934), 
“Effect Given to Practical Construction of Statutes”, 20 Minn.L.Rev. 56 (1935). 

4. In Walker v. United States, 83 E’.2d 193 (O.O,A.Mlnn.l930), Stone, J., said: 

The weight or force which the courts will in Uieir construction of an act, give 

to . , . executive or legislative constructions, has been variously phrased by 

the Supreme Court. Similarly, there is a variety of expression as to such weight 
and force where the court conceives the executive construction to be also approved 
by Congress. In such latter situation, it has been said that the executive con- 
struction has the “force of law" (Hartley v. Commissioner, 295 U.S. 216, 220, 55 

S.Ct. 750, 758, 79 L.Bd, 1399; Old Mission Portland Cement Go. v. Helvering, 293 
U.S. 289, 294, 55 S.Ot. 15S, 79 L.Ed. 367) ; that it “must be accepted” (Alaska Steam- 
ship Co. V. United States, 290 U.S. 256, 262, 54 S.Ot. 169, 161, 78 L.Ed. 302) ; that 
it “will not be overturned except for very cogent reasons” (Norwegian Nitrogen 
Pr oducts Co. V. United States, 288 U.S. 294, 316, 53 S.Ct. 350, 358, 77 L.Ed. 796) ; 
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thill, it would be given “great weight, even If we doubted the correctness of the rul- 
iug" {Cost.aiiz;o v. Tillinghast, 287 U.S. 341, S4r>, 53 S.Ct. 152, 154, 77 L.Bfl. 350) ; that 
it will not be "disturbed except for reasons of weight” (McCaughn v. Hershey 
Chocolate Co., 283 U.S. 488, 492, 61 S.Ct. 510, 512, 76 L.Bd. 1183) ; that “were the 
matter less clear” the court “should be constrained” to follow it (Poe v. Seaborn, 
282 U.S. 101, IIG, 51 S.Ct. 58, 01, 75 U.Ed. 239) ; that it will be followed “when not 
plainly erroneous” (New York, New Haven & H. R. Co. y. Interstate Commerce 
Commission, 200 U.S. 3G1, 402, 2G S.Ct. 272, 281, 60 L.Ed. 515). Wlien the quotations 
in the above sentence are considered in connection with the l.ssues and situations 
in which they were severally used, it would seem that a safe statement of this 
rule of construction is that, where a statutory provision is ambiguous, and the execu- 
tive department which must apply and enforce it declares a construction (not in 
itself ambiguous, Bumet v. Chicago Portrait Co., 285 U.S. 1, 16, 20, 52 S.Ct. 275, 
76 L.Ed. 587) for administrative purposes, and thereafter Congress re-enacts the 
provision wdthout substantial change, the courts will accept that consLniction unless 
it be “plainly erroneous.” 


UNITED STATES V. AMERICAN TRUCKING ASS’NS 

Supreme Court of the United States, 1940. 

310 U.S. 534, 60 S.Ct. 1059, 84 L.Ed. 1345. 

[The case appears supra, p. 1051.] 


FISHGOLD V. SULLIVAN DRYDOCK & REPAIR 
CORPORATION 

Circuit Court of Appeals of the United Slates, Second Circuit, 1946. 

164 F.2d 785. 

L. Hand, Circxht Judge. Local 13 of the Industrial Union of 
Marine and Shipbuilding Workers of America appeals from a judg- 
ment awarding damages to the plaintiff for his loss of wages because 
of two lay-offs by his employer, the Sullivan Drydock and Repair 
Corporation, against which alone the action was brought. The union 
intervened, and charged itself with the defence; the United States, the 
Railway Labor Executives Association and the Congress of Industrial 
Organizations have filed briefs, as amici. The appeal raises only the 
proper interpretation of subdivision (b) and (c) of § 8 of the Selective 
Training and Service Act of 1940, as amended in 1944 (§ 308(b) and 
§ 308(c), 50 U.S.C.A-Appendix, which we quote in the margin) 


1 “8(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position, other than a temporary position, In the 
employ of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes application for reemployment 
within ninety days after he is relieved from such training and service or from hos- 
pitalization continuing alter discharge for a period of not more than one year — 

"(A) if such position was in the employ of the United States Governinent, its Ter- 
ritories or possessions, or the District of Columbia, such person shall be restored to 
such po.sltion or to a position of like seniority, status, and pay ; 

"(B) If such position was in the employ of a private employer, such employer shall 
restore such person to such position or to a position of like seniority, status, and 
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The facts as found by the judge were as follows. 

The plaintiff entered the employ of the Sullivan Drydoclc and Re- 
pair Cox'poration as a welder, on December 21, 1942, and was steadily 
employed as such until May 22, 1943, when he was inducted into the 
Army. He served until July 12, 1944, and was then honorably dis- 
charged, and received a certificate of the kind described in g 8(a), 50 
U.S.C.A. Appendix § 308(a). At that time he concededly was, and he 
has since been, qualified as a first-class welder; and the company 
restored him to this former position on August 21, 1944, and has 
never dismissed him. Tlie controversy here at bar arises because on 
three occasions: Viz., on April 9, April 11, and from May 17 to May 
24, inclusive, it refused to give him any work, because there was not 
enough on those days to occupy all hands. In so refusing it preferred 
other welders, not veterans, who had a higher shop seniority than the 
plaintiff : this in accordance with the agreement between the company 
and the union. The plaintiff’s position is that, as a veteran, § 8 (b) and 
(c) gave him priority over all his fellows except other veterans; the 
union’s position is that those sections merely restored him to the 
same place in the shop hierarchy which he would have had, if he had 
been on leave of absence during the period of his service. The judge 
held with the plaintiff and the union appealed. 

Subsection B of § 8 (b) is the operative source of the privilege on 
which the plaintiff relies; it reads as follows: “Such employer shall 
restore such person to such position or to a position of like seniority, 
status and pay unless the employer’s circumstances have so changed 
as to make it impossible or unreasonable to do so,” “Such position” 
is nowhere defined except as “a position other than a temporaiy posi- 
tion, in the employ of any employer.” Taking this clause by itself, it 
seems to us beyond debate that it was not intended that the veteran 
should gain in seniority. It will be observed that the grant is in the 
alternative: he is to be “restored” to his original position, or to one of 
“like seniority, status and pay,” whenever possible. The phrase, 
“like seniority” means the “same seniority” as before; and it neces- 
sarily precludes any gain in seniority. It follows that, if the original 
position is no longer open, the substitute shall be a position of no 
greater, though no less, seniority than the lost position. But if that 
be true, there can be no implication that, if the original position be 
not lost, but be still available, the veteran shall be restored to it with 
a gain in priority; for that would pre-suppose that Congress did not 


pay unless the employer’s circumstances have bo changed as to make it impossible 
or unreasonable to do so.” 

“8(e) Any person -who is restored to a position in accordance "with the provisions 
of paragraph (A) or (B) of subsection (b) shall be considered as having been on fur- 
lough or leave of absence during his period of training and ser-vice in the land or 
naval forces, shall be so restored without loss of seniority, shall be entitled to par- 
ticipate. in Insurance or other benefits ottered by the employer pursuant to estab- 
lished rules and practices relating to employees on furlough or leave of absence in 
effect with the employer at the time such peraoii was inducted into such, forces and 
shall not be discharged from such position without cause within one year after such 
restoration.” 
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intend the substitute to be as nearly a complete substitute for the lost 
original as it was possible to make it, a hypothesis absurd on its face. 
Hence we must start with the proposition that subsection B of § 8(b) 
not only did not grant any step up in seniority, but positively denied 
any. 

Subdivision (c) confirms the intention so disclosed. As subsection 
B reads, it would probably be understood to restore the veteran only 
to that same position which he held when he was inducted. That was, 
however, thought to be unfair; for while he was in the service, there 
were likely to be such changes in the personnel that when he came 
back, he might find himself junior to those over whom he had had 
priority when he left. To remedy this, by an amendment made 
while the bill was in Congress, he was given the same status that he 
would have had, if he had been “on furlough or leave of absence” while 
he was in the service. How that differed from his position, had he 
remained actively at work, does not appear; but clearly the amend- 
ment presupposed that a difference there might be. Having in this 
way declared how the veteran’s interim position “shall be considered,” 
Congress added that he should be “restored without loss of seniority.” 
Had the purpose been, not only to insure the veteran that he should not 
lose any more steps upon the ladder than if he had been on leave, but 
also that he should go to the top, we cannot conceive that Congress 
would have expressed itself in the words, “without loss of seniority.” 
They have no such express meaning, and their implications are direct- 
ly the opposite; for they disclose a concern against his possible demo- 
tion inconsistent with any implied belief in his promotion. For these 
reasons we are satisfied that, except for the concluding phrase of 
subdivision (c) there can be no doubt that textually the miion’s con- 
struction is the right one. It remains to consider that phrase which, 
as we understand it, is the chief reliance of those who take the op- 
posite view. 

It declares that the veteran “shall not be discharged from such 
position within one year after such restoration”; and we should, so 
far as possible, interpret it so as not to conflict with the rest of the 
section; in particular, so as to leave untouched the privilege of senior- 
ity, as it is earlier defined. There is no difficulty in doing so, if “dis- 
charge” means a permanent end to the relation of employment, a sep- 
aration, as dismissal; and that is indeed its ordinary meaning. For 
example, the Oxford Dictionary (Vol. n, p. 412, subtitle “Discharge” 
1, 3), reads: “To relieve of a charge or office; (more usually) to dis- 
miss from office, service or employment; to cashier”; this in distinc- 
tion with “Lay-off,” (Supplement, p. 8): “A period during which 
a workman is temporarily dismissed or allowed to leave his work; that 
part or season of the year during which activity in a particular busi- 
ness or game is partly or completely suspended; an off-season.” It 
seems to us that Congress used “discharge” in this sense: i.e., that the 
veteran was to be assured of his job for the same period — a year— 
for which he was to he drafted; but that the job to which he was “re- 
stored” — as that very word implies — ^was to be subject to the same 
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conditions to which the old job had been subject, with only the excep- 
tion that it should be better in so far as a leave of absence Tor the year 
might improve it. The value of that assurance would indeed vai’y- Id 
a closed shop it would presumably add little, for the union would not 
allow a member to be discharged without cause anyway. In an open 
shop the same would be true, if it were partly unionized, and the vet- 
eran were in the union; but, whenever for any reason he had not that 
protection it prevented his being turned out, so long as he behaved 
himself, and that was an advantage of no mean importance. We do 
not know what proportion of those in industry are not in unions; but 
their number is certainly very large, and, even though the clause was 
of value only to them, they are numerous enough to give it a purpose; 
to say nothing of the possibility that statutory protection may be an 
important supplement to union protection. 

When we consider the situation at the time that the Act was passed 
— September, 1940 — it is extremely improbable that Congress should 
have meant to grant any broader privilege than as we are measuring 
it. It is true that the nation had become deeply disturbed at its de- 
fenseless position, and had begun to make ready; but it was not at 
war, and the issue still hung in the balance whether it ever would be 
at war. If we carry ourselves back to that summer and autumn, we 
shall recall that the presidential campaigns of both parties avoided 
commitment upon that question, and that each candidate particularly 
insisted that no troops should be sent overseas. The original act lim- 
ited service to one year, and it was most improbable that within that 
time we should be called upon to fight upon our own soil; as indeed 
the event proved, for we were still at peace in September, 1941. Con- 
gress was calling young men to the colors to give them an adequate 
preparation for our defence, but with no forecast of the appalling ex- 
periences which they were later to undergo. Against that background 
it is not likely that a proposal would then have been accepted which 
gave industrial priority, regardless of their length of employment, to 
unmarried men — ^for the most part under thirty — over men in the 
thirties, forties or fifties, who had wives and children dependent upon 
them. Today, in the light of what has happened, the privilege then 
granted may appear an altogether inadequate equivalent for their 
services; but we have not to decide what is now proper; we are to re- 
construct, as best we may, what was the purpose of Congress when it 
used the words in which § 8 (b) and § 8 (c) were cast. 

The plaintiff argues, however, that, regardless of their original 
scope, these sections have in any event by administrative interpreta- 
tion and by later legislation, taken on the meaning which he claims. 
We shall consider first the administrative interpretations. Section 
8(g) directs the Director of Selective Service to establish a “Personnel 
Division” which shall “render aid in the replacement in their former 
positions of, or in securing positions for . . . persons who have 

satisfactorily completed any period of their training and service un- 
der this Act,” and on March 5, 1944, the Director issued a memoran- 
dum (No. 190-A, Part IV, § 4(b)), which read: “A veteran who has 
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been reinstated to his former position cannot be displaced by another 
on the ground that the latter has greater seniority rights.” Section 
8(e) directs the proper district attorney, “if reasonably satisfied” that 
a veteran “is entitled” to the benefits of the Act, to “appear and act 
as attorney” for him to enforce his rights; and the Attorney Gen- 
eral, as appears from his intervention as amicus in this action, has read 
the law like the Director of Selective Service. On the other hand, the 
National War Labor Board adopted the opposite view in In Ee Scovill 
Manufacturing Co., 21 W.L.R. 200; as have several of its arbitrators; 
and the Solicitor of the Department of Labor did the same in an in- 
struction for the guidance of federal conciliators in dealing with war 
veterans (16 L.R.R. 481) . 

So far as we can find, these are the only interpretative rulings that 
have as yet appeared by officials who can be said to have been charged 
with any duty in administering the Act; and it can hardly be said 
that they have had that consistency to which we should yield our 
judgment. We do not forget that the canon which the plaintiff in- 
vokes is not confined to decisions inter partes, like those of the Federal 
Trade Commission, the Interstate Commerce Commission, the Labor 
Board, or the Tax Court; it extends also to the interpretations of of- 
ficials, charged with the duty of enforcing statutes. Skidmore v. Swift 
& Co., 323 U.S. 134, 65 S.Ct. 161; Great Northern R. Co. v. United 
States, 315 U.S. 262, 62 S.Ct. 529, 86 L.Ed. 836. Whether the weight 
to be given to such rulings is less than to regulations for the conduct 
of, or decisions in, contested cases, has never been expressly decided, 
though was intimated in Skidmore v. Swift, supra, 323 U.S. at page 
139, 65 S.Ct. at page 164; and see Judge Frank’s dissent in Duquesne 
Warehouse v. Railroad Retirement Board, 2 Cir., 148 F.2d 473, 485- 
487. There is indeed a basis for making such a distinction because the 
position of a public officer, charged with the enforcement of a law, is 
different from one who must decide a dispute. If there is a fair doubt, 
his duty is to present the case for the side which he represents, and 
leave decision to the court, or the administrative tribunal, upon which 
lies the responsibility of decision. If he surrenders a plausible con- 
struction, it will, at least it may, be surrendered forever; and yet it 
may be right. Since such rulings need not have the detachment of a 
judicial, or semi- judicial decision, and may properly carry a bias, it 
would seem that they should not be as authoritative; and of this sort 
were the rulings of the Director and the Attorney General in the case 
at bar, unlike the decisions of the War Labor Board and the direction 
of the Solicitor of the Labor Department. Be that as it may, con- 
cededly aU such considerations are only cautionary, and not au- 
thoritative; for in the end, after whatever reserve, upon the courts 
rests the ultimate responsibility of declaring what a statute means; as 
the Supreme Court recognized in its last word upon the subject. Jew- 
ell Ridge Coal Corp. v. Local, 325 U.S. 161, 65 S.Ct. 1063. We should 
have to be in much greater doubt than we are, if we were to yield, even 
to a more uniform administrative interpretation than exists here. 
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There remains the question whether the amendcnt of § S in De- 
cember, 1944, 50 U.S.C.A.Appendix, § 308, and the extension of the 
whole act until May 15, 1946, is to be taken as embodying the Di- 
rector’s position. The amendment, talmn alone, only extended the 
time within which a veteran might apply for remslatement from forty 
days to ninety days, and made that period begin from the termination 
of “hospitalization continuing after discharge for a period of not more 
than one year,’’ if he was in a hospital. Of itself this indicated no oth- 
er change in intent; but the Director’s ruling had been made for over 
six months in December, 1944. Moreover, Colonel Keesling, of the 
Director’s office, in one part of his testimony before the subcommittee 
of the Committee on Military Affairs, stated the Director’s position. 
His later remarks were, perhaps, somewhat ambiguous, and we are left 
in doubt as to the final impression which his testimony as a whole may 
have left on the subcommittee. After he had first mentioned the sub- 
ject, the presiding chairman, Mr. Costello, wished to revert to it, and 
the Colonel thereupon read the Act as it stood, and a colloquy ensued 
which we quote in the margin.* He was then speaking of the fact that 
the veteran’s absence from the shop should be counted as though he 
were on leave, or on fimlough; and whether his hearers assumed that 
this was consistent with what he had said before, or supplanted it, is 
not entirely certain. 

However, we cannot in any event assimilate the situation to that 
to which courts so frequently resort in aid of the interpretation of am- 
biguous language; i.e,, reenactment without change after adminis- 
trative interpretation. McCaughn v. Hershey Chocolate Co., 283 U.S. 
488, 492, 51 S.Ct. 510, 75 L.Ed. 1183; National Lead Co. v. United 
States, 252 U.S. 140, 146, 40 S.Ct. 237, 64 L.Ed. 496; Massachusetts 
Mutual Life Insurance Co. v. United States, 288 U.S. 269, 273, 53 S.Ct. 
337, 77 L.Ed. 739. The rationale of that canon must be, either that 
those in charge of the amendment are familiar with existing rulings, 
or that they mean to incorporate them, whatever they may be, The 
second would hardly be tenable; we should hesitate to say that Con- 
gress might enact as law regulatory provisions with which it con- 


a “Mr. Johnson: And the time he serves In the armed forces does not affect his 
seniority? 

“Colonel Keesling: That is right. He shall be restored without loss of seniority. 

“Mr, Harness: Does that mean he does not lose any of the seniority he has ac- 
quired up to the time of his induction, or that he gets that seniority that has ac- 
crued to him while he was working, plus the time he served in the Army? 

“Colonel Keesling: The latter is right. 

“Mr. Harness: Whose construction is that? 

“Colonel Keesling: Ours. The language is clear. It says that a person so re- 
stored shall be restored without lo.ss of seniority. 

“Mr. Johnson: It is not clear that that means his former seniority. 

“Colonel Keesling; Would it not he loss of seniority If a nonveteran Increased 
his seniority by 2 years without crediting an employee with 2 years’ seniority for 
the 2 years he spent In the armed forces? 

“Mr. Johnson: It might mean without loss of what he had before, 

“Colonel Keesling: That is not the way wc have construed it. 

"There has not been any difference of opinion on that as far as the labor groups 
are concerned. The act says any person who is restored shall be restored without 
loss of seniority.” 
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cededly had no acquaintance. On the other hand, if we are to suppose, 
in the absence of evidence to the contrary, that Congress is familiar 
with aU existing administrative interpretations, and is content to ac- 
cept them when it makes no change, it would seem that the force of 
that assumption should vary with the circumstances. For example, 
successive recensions of the Internal Revenue Act are the result of de- 
tailed conferences between the Treasury and the committees of Con- 
gress; and there is good reason to assume that, in so far as the statute 
is not changed, existing regulations and even less formal interpreta- 
tions are expressly affirmed. That may well be a proper inference in 
the case of all general recensions, accompanied as these ordinarily are 
by continuous and intimate consultation with administrative officers. 
But it would seem hazardous to carry such a conclusion to the situa- 
tion here at bar. So far as concerns any actual information conveyed 
to Congress, it was at most confined to the occasion which we have 
discussed for it would be gratuitous to suppose that the same informa- 
tion ever reached the Senate Committee of Military Affairs. That 
aside, the same ambiguity arises here, if we were to impute to Con- 
gress a knowledge of all administrative rulings, as arises from the rul- 
ings themselves, for the decisions of the National Labor Relations 
Board and of the Solicitor of the Labor Department both preceded the 
amendment of § 8 ( c) . To suppose that Congress was familiar with one 
set of rulings and not with the other would be baseless in fact, and in- 
volve the canon in greater uncertainty than already attaches to its 
use, which — be it said with all deference — is by no means negligible. 
We should be clutching at straws and relying on phantoms, if we were 
to suppose that the re-enactment of this section with its very specific 
amendment was intended to effect so vital a change in industrial rela- 
tions. Certainly we should be unwarranted in believing that Congress 
would have made so far reaching a change without notice to those who 
had an interest equal with the veterans themselves — ^the unions. 
Finally, as in the case of the effect of such rulings unaccompanied by 
any amendment of the statute, when all is said, the canon is only a help 
when the intent is otherwise in doubt; and, after every allowance for 
the differences which have actually arisen, we cannot bring ourselves 
to abandon the construction we have adopted. As for judicial in- 
terpretation, this is the first appeal; and the only decisions in the dis- 
trict courts are apparently equally divided. Whirls v. The Trailmobile 
Co., D.C.S.D.Ohio, 64 F.Supp. 713, is against the view we take; Olin 
Industries Inc. v. Barnett, D.C.S.D.I11., 64 F.Supp. 722 is in accord. 
The fact that we are ourselves not agreed cautions us that we should 
not be too sure of our conclusion; and obviously the really important 
matter is that the question should reach the Supreme Court as soon 
as possible. 

We cannot conclude without expressing the hope, though it may not 
be realized, that our decision may not be taken as indicating ariy in- 
difference to the claims of those who stood by the nation in the hour 
of its need at the hazard, and so often with the loss, of all that life 
holds dear. 

Judgment reversed; complaint dismissed. 
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NOTH 

The distinction drawn by Judge Hand in the principal case, between intert)reta- 
tions made by administrative officials charged with the duty of onfoi-clng statutes 
and those made in adversary administrative proceedings, was applied in Suwannee 
Fruit & Steamship Co. 7 . Fleming, 160 P.2d 897 (Em.App.19I7). (This case appeal's 
supra, p. 808.) 


FISHGOLD V. SULLIVAN DRYDOCK & REPAIR CORP. 

Supreme Court of the United States, 1948. 

328 U.S. 275, 66 S.Ct. 1105, 90 L.Ed, 1230, 167 A.L.R. 110. 

Mr. Justice Douglas delivering the opinion of the Court concluded: 

It is said . . . that when Congress amended Sec. 8 of the Act 

in 1944, 58 Stat. 798, and extended the Act in 1945 without any change 
in Sec. 8 (Pub.L, 54, 79th Cong., 1st Sess., 50 U.S.C.A.Appendix, Sec. 
316 (b) , it was apprised of an administrative interpretation of Sec. 8(c) 
that a veteran was entitled to his former job regardless of seniority; 
and that therefore Congressional approval of or acquiescence in the 
administrative construction would bo inferred. See Massachusetts 
Mutual Life Ins. Co. v. United Slates, 288 U.S. 269, 273, 53 S.Ct 337, 
339, 77 L.Ed. 739, and cases cited. An administrative interpretation 
was rendered by the Director of Selective Service who was authorized 
to administer the Act. He had ruled that the Act required reinstate- 
ment of a veteran to “his former position or one of like seniority, sta- 
tus, and pay even though such reinstatement necessitates the dis- 
charge of a non-veteran with a greater seniority.” But a different 
construction was given to Sec. 8(c) by the National War Labor Board 
in its handling of disputes arising out of the negotiation of collective 
bargaining agreements. The Board read the Act as we read it. The' 
ruling of the Director may be resorted to for guidance. See Skidmore 
V. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161, 164, 89 L.Ed. 124; Ma- 
bee v._ White Plains Pub. Co., 327 U.S. 178, 66 S.Ct. 511, 90 L.Ed. 607. 
But his rulings are not made in adversary proceedings and are not en- 
titled to the weight which is accorded interpretations by administra- 
tive agencies entrusted with the responsibility of making inter partes 
decisions. Skidmore v. Swift & Co., supra, 323 U.S. page 139, 65 S.Ct. 
page 164, 89 L.Ed. 124. The history and language of the Act would 
be far Ifess clear for us to give his rulings persuasive weight. More- 
over, as the Circuit Court of Appeals pointed out, the contrariety of 
administrative rulings lends less credence to the contention that Con- 
gress by the amendment in 1944 and the extension in 1945 showed a 
preference for one over the other. In view of the language of the Act 
and the nature of the administrative findings we would want explicit 
indication by Congress that it chose the Director’s interpretation be- 
fore we concluded that Congress had adopted it. 

Affirmed. 
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[Mr. Justice Black dissented on the ground that the Union was 
not a proper party to appeal. Ed.] 

NOTES 

1. See comment in 24 Minn.L.Rev. 129 (1939). Of. TTnited States v. Wyoming, 
331 U.S. 440, 67 S.Ct. 1319 at page 1327, 91 L.Ed. — (1047). 

2. For discussion of the effect of the principal case on “Superseniority” for 
Returning Veterans, see note in 35 Qeo.L.J. 250 (1947). 

3. In Conn v. United States, 68 F.Supp. 966 (Ct.O1.1940) it was held that Congress 
would be assumed to have been aware of contemporaneous administrative inter- 
pretations of a prior act when Congress enacted a subsequent act on the same sub- 
ject. Do you think the assumption well founded? 

Administrative interpretations that are meant to be guides for the public are 
published in the Federal Register. In his dissenting opinion in Federal Crop. Ins. 

Corporation v. Merrill, U.S. , 68 S.Ct. 1, 5 (1947), Jacijson J. remarked: 

“. . . To my mind, it is an absurdity to hold that every farmer who Insures 

his crops knows what the Federal Register contains or even knows that there 
is .such a publication. If he were to peruse this voluininous and dull publication 
as it is issued from time to time in order to make sure wliethor anything has been 
promulgated that affects his rights, he would never need crop insurance, for he 
would never get time to plant any crops. Nor am I convinced that a reading of 
technically-worded regulations would eullgliten him much in any event.” 

See also Smith v. Bryan, 100 Va. 199, 40 S.E. 652 (1002). 

4. In Zazove v. United States, 156 F.2d 24, 26 (C.C.A.7, 1946), Minton, J., said: 

“Where there is a clear-cut construction by a District Court una])pealed Irom, 

standing alone as judicial authority, and a departmental construction covering rela- 
tively the some period, which is in conflict with the judicial construction, and Con- 
gress tliereafter enacts legislation incorporating substantially tbe same language 
contained in a former act which has received the afove.said conflicting construction 
by the courts and the department, we cannot say that Congress can be presumed to 
have adopted either construction.” 


SOCIAL SECURITY BOARD V. NIEROTKO 

Supremo Court of the United States, 1046. 

327 U.S. 358, 66 S.Ct. 637, 90 L.Ed. 718, 162 A.L.R. 1445. 

Mr. Justice Reed delivered the opinion of the Court. 

A problem as to whether “back pay,” which is granted to an em- 
ployee under the National Labor Relations Act, shall be treated as 
“wages” imder the Social Security Act comes before us on this rec- 
ord. . 

The respondent, Joseph Nierotko, was found by the National Labor 
Relations Board to have been wrongfully discharged for union activity 
by his employer, the Ford Motor Company, and was reinstated by that 
Board in his employment with directions for “back pay” for the period 
February 2, 1937, to September 25, 1939.^ The “back pay” was paid 
by the employer on July 18, 1941. Thereafter Nierotko requested the 


1 National Labor Relations Act, Sec. 10(c), 49 Stat, 454, 29 U.S.C.A. § 180(c). 
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Social Security Board to credit Mm in the sum of the “back pay” on 
his Old Age and Survivor’s Insurance account with the Board." In 
conformity with its minute of formal general action of March 27, 1942, 
the Board refused to credit Nierotko’s “back pay” as wages. On re- 
view of the Board’s decision,® tlie District Court upheld the Board. 
The Circuit Court of Appeals reversed. 149 F.2d 273. On account of 
the importance of the issues in the administration of the Social Secu- 
rity Act, we granted certiorari.^ 66 S.Ct. 55; Judicial Code § 240, 28 
U.S.C.A. § 347. 

During the period for which “back pay” was awarded respondent the 
Federal Old Age benefits were governed by Title II of the Social Se- 
curity Act of 1935. 49 Stat. 622. As Title II of the Social Security 
Act Amendments of 1939 became effective January 1, 1940 (53 Stat. 
1362, 42 U.S.C.A. § 401 et seq.), the actual payment of the “back 
wages” occurred thereafter. In our view the governing provisions 
which determine whether this “back pay” is wages are those of the 
earlier enactment.® 

Wages are the basis for the administration of Federal Old Age Bene- 
fits. 49 Stat. 622. Only those who earn wages are eligible for ben- 
efits. The periods of time during wMch wages were earned are im- 
portant and may be crucial on eligibility under either the original act 
or the Amendments of 1939. See sec. 210 (c) and compare sec. 209 (g) , 
53 Stat. 1376, 42 U.S.C.A. § 409(g).'' The benefits are financed by 
payments from employees and employers which are calculated on wag- 
es. The Act defines “wages” for Old Age benefits aa follows: 


0 Social BecuiTty Act, Sec. 205(0 (3), 63 Stat. 138D, 42 U.S.C.A. § 405(c) (S). 

3 See, 205(g). 

4 The briefs of tbe Goveniment advise us that more than thirty thousand in- 
dividual employees were allowed “back pay” in “closed” cases by the National La- 
bor Relations Board under Sec. 10(c), 49 Stat. 454, in the period 1039-1945 Sec 
Phelps Dodge Corp. v. Labor Board, 313 U.S, 177, 187, 61 S.Ct. 845, 840, 86 L.Ed. 
1271, 133 A.L.R. 1217. SeootwJ. The aggregate in money exceeded ?7, 700,000 in 
tbe fiscal years 1939 to 1944 as shown by the reports of the N. L. E. B. for those 
years. 

s By the forpgoing statement it is not intended to imply that the variations In the 
definitions of wages between the two enactments are significant on the Issues here- 
in considered. Sec. 209(b) of the Amendment, 42 U.S.C.A. § 409(b), recognizes po.ssi- 
ble differences in the meaning of employment; “(b) The term ‘employment’ means 
any service performed after December 31, 1936, and prior to January 1, 1940 which 
was employment as defined in section 210(b) of the Social Security Act prior to 
January 1, 1940 (except service performed by an individual after he attained the age 
of sixty-five if performed prior to January 1, 1930), and any service, of whatever 
nature, performed after December 31, 1939, by an employee for the person employ- 
ing him. ...” 

[Footnote 6 is omitted. Ed.] 

7 Sec. 209. “(g) The term ‘fully Insured individual’ means any individual with 
respect to whom it appears to the satisfaction of the Board that— 

“(1) He had not loss than one quarter of coverage for each two of the quarters 
elapsing after 1936, or after the quarter in which he attained the age of twenty- 
one, whichever quarter Is later, and up to but excluding tbe quarter in which he 
attained the age of sixty-five, or died, whichever fli'St occurred, and In no case less 
than six quarters of coverage; or 

“(2) He had at least forty quarters of coverage." 

[Footnote 8 is omitted. Ed.] 
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“Sec. 210. When used in this title — 

“(a) The term ‘wages’ means all remuneration for employment, in- 
cluding the cash value of all remuneration paid in any medium other 
tlian cash, . . . ” 

Employment is defined thus (b) The term ‘employment’ means by 
service, of whatever nature, performed within the United States by an 
employee for his employer, except — 

Since Nierotko remained an employee under the definition of the 
Labor Act, although his employer had attempted to terminate the re- 
lationsliip, he had “employment” under that Act and we need further 
only consider whether under the Social Security Act its definition of 
employment, as “any service . . . performed . . , by an 

employee for his employer,” covers what Nierotko did for the Ford 
Motor Company. The petitioner urges that Nierotko did not perform 
any service. It points out that Congress in considering the Social Se- 
curity Act thought of benefits as related to “wages earned” for “work 
done.” '« We are unable, hov/ever, to follow the Social Security Board 
in such a limited circumscription of the word “service.” The very 
words "any service . . . performed . . . for his employ- 

er,” with the purpose of the Social Security Act in mind import 
breadth of coverage. They admonish us against holding that “serv- 
ice” can be only productive activity. We think that “service” as used 
by Congress in this definitive phrase means not only work actually 
done but the entire employer-employee relationship for which com- 
pensation is paid to the employee by the employer.^’ 


w n.Rep,No.615, 74tli Cong., 1st Sess., pp. 6, 21, 32, and S.Eep.No.G28, YAh Cong., 
1st Scss., p. Y, 32. 

11 For example the Social Security Board’s Regulations No. 3 in considering 
“wages” treats vacation allowances as wages. 26 CPR, 1940 Supp., 402 227(b). 

Compare Armour & Co. v, Waiitoek, 323 U.S. 126, 133, 65 S.Ct. 165, 168. 

Treasury Department Regulations No. 91 relating to tlie Employees’ Tax and the 
Employer’s Tax under Title VIII of the Social Security Act. 19,36, Art. 16, classifies 
dismissal pay, vacation allowances or sick pay, as wages. Regulations 106 under 
the Federal Insurance Contributions Act, 1940, pp. 48, 51. continues to consider va- 
cation allowances as wages. It differentiates voluntary dismissal pay. 

I. R. B., 1940, 1-22-10271, S.S.T. 389, an Office Decision, holds that amounts paid 
cmiiloyees during absence on jury service to make their pay equivalent to regular 
salary are wages, 

Thoiigli formal action was taken by the Social Security Board on March 27, 1042, 
our attention has not been called to any regulation of niijr governmental agency 
excluding “back pay” from wages. The Trea.sury Department has authoifity to 
issue regulations for Social Security taxes. Secs. 808 and 008, 49 Btat. 638, et seq., 
42 U.S.O.A. §§ 1008, 1108 ; Internal Revenue Code, Sec. 1429, 53 Stat. 178, 26 
U.S.C.A. Int.Rev.Code § 1426. So has the Social Security Board, sec. 1102, -19 Stat. 
647, 42 U.S.C.A. § 1302, and sec. 205(a), 53 Stat. 1368, 42 U.S.C.A. § 405(a). All au- 
thority lor the promulgation of regulations limits the action to rules and regulations 
not inconsistent with the provisions of the various sections. 

In regulations governing the collection of income taxes at source on or after 
January 1, 1945, 58 Stat. 247, the Bureau of Internal Revenue classified vacation 
allowances and dismissal pay as wages under the following statutory definition of 
wages: 

“8ec. 1021. Definitions. As used in this siibehapter — 

“(a) Wages. The term ‘wages' means all remuneration (other than fees paid to 
a public oflicial) for sei vices performed by an employee for his employer, Ineludiug 



1120 Interpretation and Construction Ch. 7 

An argument against the interpretation which we give to_ “service 
performed” is the contrary ruling of the governmental agencies which 
are charged with the administration of the Social Security Act. . 

Their competence and experience in this field command 
us to reflect before we decide contrary to their conclusion. The first 
administrative determination was apparently made in 1939 by an Of- 
fice Decision of the Bureau of Internal Revenue on the problem of 
whether “back pay” under a Labor Board order was wages subject 
to tax under Titles VTH and IX of the Social Security Act which the 
Bureau collects.^* The back pay was held not to be subject as wages 
to the tax because no service was performed, the employer had tried 
to terminate the employment relationship and the allowance of back 
pay was discretionary with the Labor Board. Reliance for the conclu- 
sions was placed upon Agwilines, Inc. v. National Labor Relations 
Board, 5 Cir., 87 F.2d 146, which had held “back pay” a public repa- 
ration order and therefore not ti’iable by jury as a private right for 
wages would have been. This position is maintained by the Social 
Security Board by minute of March 27, 1942. It is followed by the 
National Labor Relations Board which at one time approved the re- 
tention by the employer of the tax on the employees’ back pay for 
transmission to the Treasinw Department as a tax on wages and later 
reversed its position on the authority of the Office Decision to which 
reference has just been made. Re Pennsylvania Furnace and Iron Co., 
13 N.L.R.B. 49, 53(5), 54, 58.“ 

The Office Decision seems to us unsound. The portion of the Ag- 
wilines decision, which the Office Decision relied upon, was directed at 
the constitutional claim to a right of trial by jury. It stated that 
“back pay” was not a penalty or damages which a private individual 
might claim. But there is nothing in the opinion which supports the 
idea that the “back pay” award differs from other pay. Indeed the 
opinion said that “Congress has the right to eradicate them [unfair 
practices] from the beginning.” 87 F.2d loc. cit. 151. . . 

But it is urged by petitioner that the administrative construction on 
the question of whether “back pay” is to be treated as wages should 
lead us to follow the agencies’ determination. There is a suggestion 
that the administrative decision should be treated as conclusive, and 
reliance for that argument is placed upon National Labor Relations 
Board v. Hearst Publications, 322 U.S. Ill, 130, 64 S.Ct. 851, 860, 88 
L.Ed. 1170, and Gray v. Powell, 314 U.S. 402, 411, 62 S.Ct. 326, 332, 


the cash value of all reimmeraUon paid in any medium other than cash ; except that 
suoh term shall not include remuneration paid — ”. See 26 CFE, 1944 Supp, 406 - 
101(d) and (e). 

18 1939, 14-9776, S.S.T. 3D9. No regulations covering “back pay” under the 
Social Security Act have been found. They are authorized by §§ SOS and 90S 49 
Stat. ess, 643. 

19 The states have largely followed the Bureau of Internal Revenue In their 
classification of “back pay.” Some have disagreed. Unemployment Insurance Serv- 
ice, All State Treatise, C.C.H., Paragraph 1201'. See In re Tonra, 258 App.Div. 
S35, 15 N.y.S.2d 755 ; Id., 2S3 N.Y. 676. 28 N.E.2d 402, 
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86 L.Ed. 301. In the acts which were construed in the cases just cited, 
as in the Social Security Act, the administrators of those acts were 
given power to reach preliminary conclusions as to coverage in the 
application of the respective acts. Each act contains a standardized 
phrase that Board findings supported by substantial evidence shall be 
conclusive.*^ The validity of regulations is specifically reserved for 
judicial determination by the Social Security Act Amendments of 1939, 
sec. 205(g) . 

The Social Security Board and the Treasury were compelled to de- 
cide, administratively, whether or not to treat “back pay” as wages 
and their expert judgment is entitled, as we have said, to great 
weight.** The very fact that judicial review has been accorded, how- 
ever, makes evident that such decisions are only conclusive as to prop- 
erly supported findings of fact. Both N.L.R.B. v. Hearst Publica- 
tions, page 131, of 322 U.S., page 860 of 64 S.Ct., 88 L.Ed. 1170, and 
Gray v. Powell, page 411 of 314 U.S., page 332 of 62 S.Ct., 86 L.Ed. 
301, advert to the limitations of administrative interpretations. Ad- 
ministrative determinations must have a basis in law and must be 
within the granted authority. Administration when it interprets a 
statute so as to make it apply to particular circumstances acts as a 
delegate to the legislative power. Congress might have declared that 
“back pay” awards under the Labor Act should or should not be treat- 
ed as wages. Congress might have delegated to the Social Security 
Board to determine what compensation paid by employers to em- 
ployees should be treated as wages. Except as such interpretive power 
may be included in the agencies’ administrative functions, Congress 
did neither. An agency may not finally decide the limits of its statu- 
tory power. That is a judicial function.** Congress used a well-under- 
stood word — “wages” — to indicate the receipts which were to govern 
taxes and benefits under the Social Security Act. There may be bor- 
derline payments to employees on which courts would follow, admin- 
istrative determination as to whether such payments were or were not 
wages under the act. . 

Affirmed. 

[The concurring opinion of Mr. Justice Frankfurter is omitted.] 


81 National Labor Relations Act, 49 Stat. 4S4, see 10(e), 29 U.S.C.A. § IGO(e) ; Bi- 
tuminous Coal Act of 1937, 50 Stat. 72, 85, sec. 4-A, 15 U.S.C.A. § 834; Social Se- 
curity Act Amenclmonts of 1939, secs. 205(c) (3) and (g). 

88 See Sanford Estate v. Com’r, 308 U.S. 39, 52, 60 S.Ct. 51, 59, 84 L.Ed. 20; 
Skidmore V. Swift & Co., 323 U.S. 134, 139, 140, 65 S.Ct. 161, 164. 

83 Amertean Scliool of Magnetic Healing v. McAnnulty, 187 U.S. 94, 110, 23 S.Ct. 
33, 39, 47 L.Ed. 00 ; International Ry. Go. v. Davidson, 267 U.S. 506, 514, 42 S. 
Ct. 179, 182, 66 L.Bd. 341 ; Iselin v. United States, 270 U.S. 246, 46 S.Ct. 248, 70 
L.Ed. 666 ; Kosbland v. Helvering, 298 U.S. 441, 56 S.Ct. 707, 80 L.Ed. 1268, 105 
A.L.R. 750 ; Federal Communications Comm. v. Pottsville Broadcasting Co., 309 
U.S. 134, 144, 145, 60 S.Ct. 437, 442, 84 L.Ed. 656 ; United States v. Carolina Car- 
riers Corp., 316 U.S. 475, 489, S.Ct, 722, 729, 8(3 L.Ed. 971 ; Ilelvering v. Credit 
Alliance Co., 316 U.S. 107, 113, 62 S.Ct. 989, 992, 86 L.Ed. 1307 ; Helvering v. Sa- 
bliiG Trans. Co., 318 U.S. 306, 311, 312, 03 S.Ct. 569, 672, 87 LEd. 773; Addison v. 
Holly Hill Products, 322 U.S. 607, 611, et seq., 64 S.Ct. 1215, 1218, 88 L.Ed. 1488, 
153 A.L.R. 1007 ! cf. Steuart & Bro. v. Bowles, 322 U.S. 398, 403, 61 S.Ct. 1097, 1099, 
88 L.Bd. 1350. 

Read & MAoDorrAnn U.O.B Leo. — 71 
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NOTES 

1. Of. Moi’ganthau, Implied Limitations on UegulatoiT’ Powers in Administrative 
Law, 11 Uuiv. oJ' Chicago L.Rgv. 91 (ID LI). 

2. In Interstate Commerce Commission v. IT. S. ex rel. Humboldt Steamship 
Company, 224 U.S. 474, 32 S.Gt. Go6, 5C l.Ed, 849, the Commissioners refused to 
require certain Alaskan shipper-s to file rale schedules because, under their inter- 
pretation of the act, Alaskan commerce was not within their jurisdiction. They 
based this conclusion upon construction of tlie word “territory” in the Interstate 
Commerce Act (49 U.S.C.A. § 1 et seq.). The party aggrieved sought a writ of 
mandamus to compel the Commission to act. The Commission pleaded that, since it 
was tile body principally charged with the enforcement of the Act, the prelimlnai'y 
question of its jurisdiction tliorcunder was as much within the scope of its author- 
ity as any other question of interpretation winch would arise, and that its decision 
thereon was binding upon the courts. The Supreme Court of the United States 
holding that the Commission’s interpretation of “territoiT” was erroneous and that 
mandamus was a proper remedy, said at p. 484, “The Interstate Commerce Com- 
mission is purely an administrative body ... it may exercise judgment and 
discretion, and, it may be, cannot be controlled in either. But if it absolutely 
refused to act, deny its power, from a misunderstanding of the law, it cannot be 
said to exercise jurisdiction. Give it that latitude and yet give it the power to 
nullify Its most essential duties, and how would its non-action be reviewed?’’ 

3. See 'Wlel, “Administrative Ehiality”, 38 Harv.L.Rov. 447 (102,"). 

4. In United States v. Buzlka, 329 U.S. 287, 67 S.Ct. 207, 211, 01 L.Ed. 229 
(1047), Frankfurter, J., commented, “Those wlio are entitled to speak tell us that 
the development of the natural sciences lias often suffered from premature general- 
ization. Certainly the recent growth of administrative law counsels against gen- 
eralizations regarding what is compendiously called judicial review of adminis- 
trative action”. 


H. History of Zjegislation on fhe Subject Matter and Conditions 
at the Time of ETiactment 

STATE V. KELLY 

Supreme Court of Kansas, 1905. 

71 Kan. 811, 81 P. 450, 70 L.R.A, 450. 

Mandamus by the state, on the relation of C. C. Coleman, Attorney 
General, against T. T. Kelly, State Treasurer, and E. B. Jewett, war- 
den of the State Penitentiary. Writ denied. 

This proceeding was instituted in this court by the state, on the re- 
lation of the Attorney General, for a peremptory writ of mandamus 
to compel Thomas T. Kelly, as State Treeisurer, and E. B. Jewett, as 
warden of the State Penitentiary, to execute, negotiate, and sell cer- 
tain bonds on behalf of the state of Kansas, and apply the proceeds as 
directed by Senate Bill No, 30 (Laws 1905, p. 783, c. 478) . An alter- 
native writ was allowed, to which the defendants separately answered 
that the state was proceeding under an act authorizing them, in their 
official capacities, to issue and sell the bonds in question, and apply 
the proceeds thereof to the construction, maintenance, and operation 

Bead & MAcDonapd U.O.B,Le&. 
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of a state oil refinery at Peru, all of which would be one of those 
“works of internal improvement” to the carrying on of which the 
state may never be a party without violating the provisions of section 
8 of article Hd of the Constitution. In reply to the claim of defendants 
the state contends that the intention of the Legislature was to build a 
branch penitentiary in that part of the state where oil is found in large 
quantities, and, incidental thereto, and as a part of the branch peniten- 
tiary, for the purpose of furnishing proper employment for the in- 
mates of the State Penitentiary, to build and operate an oil refin- 
ery. . . . 

Greene, J. (after stating the facts). The sole question in this pro- 
ceeding is the constitutionality of the act of 1905 called the “Oil Re- 
finery Bill.” In its consideration the object of the statute — that is, the 
good which the Legislature intended to accomplish, or the evil which 
it intended to prevent or correct — ^must be determined. Whether this 
law is simply a provision for securing larger and better facilities for 
the maintenance, employment, and care of the inmates of the peniten- 
tiary, thus accomplishing a good work, or a provision for constinicting, 
operating, and maintaining an oil refinery, thus attempting to correct 
a great evil, is of supreme importance. In construing a statute, resort 
should first be had to the language of its provisions. If it be found 
that a clear and definite meaning may be ascertained by giving the 
words their common signification, the court has no choice or discretion 
to exercise. Its only duty is to declare the result of its investigation. 
An observation of tiiis rule requires the court to consider every part 
of the act, and, if possible, to discover from the whole the legislative 
intent. Another requisite rule of construction is tliat where it is doubt- 
ful which of two objects the Legislature had in view, one being within 
its authority, and the other not, the language must be given a broad 
and liberal interpretation, and an endeavor made to apply the act to 
the object within the legislative authority. All presumptions are re- 
solved in favor of the constitutionality of a statute, and when doubt 
is entertained its language should be given that construction which 
will sustain it. People ex rel. Sinkler v. Terry, 108 N.Y. 1, 14 N.E. 
815; Miller v. Dunn, 72 Cal. 462, 14 P. 27, 1 Am.St.Rep. 67; City of 
San Diego v. Granniss, 77 Cal. 511, 19 P. 875; Mauldin v. City Council, 
42 S.C. 293, 20 S.E. 842, 27 L.R.A. 284, 46 Am.St.Rep. 723; Wenger 
V. Taylor, 39 Kan. 754, 18 P. 911. 

. We confess to great difficulty in determining the object of the act 
under consideration. The title expresses it in this way; “An act to 
provide for branch penitentiary and oil refinery in connection there- 
with, the issuance of bonds for said purpose, and making an appropri- 
ation therefor, and for the payment of principal and interest on said 
bonds.” The title indicates that it was the intention to build and main- 
tain a branch penitentiary, and also to build an oil refinery. Section 1 
provides: “For the purpose of providing proper employment for con- 
victs confined in the State Penitentiary, the warden of the Kansas 
State Penitentiary is hereby empowered, by and with the advice of 
the board of directors of said penitentiary, to secure, without expense 
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to the state, a suitable site for the erection of a branch of the State 
Penitentiary and oil refinery at Peru.” Here again appears the double 
purpose — a branch of the State Penitentiary and an oil refinery. The 
subsequent provisions of the section do not indicate an intention to 
build a branch of the State Penitentiary, but go into great detail for 
the construction, maintenance, and operation of an oil refinei’y for 
the manufacture of crude and refined oil and its by-products; and the 
warden of the State Penitentiary is required to keep such refinery in 
repair, and furnish the requisite machinery, equipments, and instru- 
mentalities for receiving, manufacturing, and storing crude and refined 
oil, and marketing the same. No reference is made to the construc- 
tion or maintenance of a branch of the State Penitentiary, its dimen- 
sions, the number of rooms, the material of which it shall be con- 
structed, or that any shall be constructed. Section 2, however, makes 
some reference to a branch penitentiary, but closely connects it with 
the oil refinery. It provides that in “constructing, maintaining and 
operating such branch penitentiary and oil refinery, said warden and 
board of directors are hereby authorized to employ convicts in the 
State Penitentiary.” The latter part of this section makes a specific 
provision with reference to a so-called branch of the State Peniten- 
tiary, authorizing the officials to provide “suitable and humane facili- 
ties for the housing, feeding, guarding and overseeing of said convicts 
and the work to be performed by them.” The only other reference in 
the act to the construction of a branch penitentiary is in section 3, 
where an appropriation of $10,000 is made for the construction of 
suitable queers and facilities for housing, feeding, guarding, and 
overseeing the convicts at the branch penitentiary. It also makes an 
appropriation of $200,000 for the construction of an oil refinery plant, 
and $200,000 more for operating and keeping the same in repair, the 
purchase of crude oil, and the expense of receiving, refining, storing, 
handling, and marketing its products. 

From these provisions alone it is doubtful whether the primary ob- 
ject of the bill was to build a branch penitentiary at Peru, where oil is 
produced in great quantities, and incidentally thereto, and for the pur- 
pose of furnishing employment to the convicts confined therein, to 
build and operate an oil refinery, or whether it was to construct and 
operate an oil refinery plant in this oil field, and operate it, so far as 
possible, by convicts in the State Penitentiary, with such provisions, 
and only such, for the housing, guarding, and feeding such convicts, 
as would be necessary for their care while employed in the refinery. 
But for the rule previously stated — ^that all presumptions are in favor 
of the constitutionality of a statute, and that all doubts should be re- 
solved in support of it — and but for other means of information than 
the language of the act, we would be strongly inclined to hold that the 
Legislature regarded tlie building and operating of the oil refinery as 
of paramount importance. Where, however, an act is so ambiguous, 
indefinite, and uncertain that it is doubtful which of two objects the 
Legislature had in mind, the court, for the purpose of determining the 
legislative intent, may resort to other means of interpretation than 
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the language. The history and conditions of the people within the ju- 
risdiction of a court at the time of the passage of an act which it is 
called upon to construe for the purpose of determining its validity are 
familiar’ to a court, and its knowledge of the same should aid it in as- 
suming the proper viewpoint from which to discover the object of the 
law — partic^arly a law of the nature of the one under consideration. 
The history of a state, which should include the facts surrounding the 
enactments of its Legislature, and the questions therein raised upon 
the passage of every law of an economic nature, as well as the doings 
of its people and the public questions which have agitated their minds, 
is known by a court. If the act under consideration be one passed im- 
mediately before a court is called upon to construe it, it is as familiar 
with the conditions of the people as any well-informed citizen of the 
state. It knows that in certain portions of the state large areas are 
devoted to the growing of wheat, while in other portions the farming 
of that cereal is not practicable. It knows that the same is true of 
com and other crops. It knows that certain parts of the state require 
irrigation to make farming profitable, while in other parts the precipi- 
tation is generally sufficiait. It knows that in certain counties large 
deposits of coal are found, and in others large fields of oil and gas have 
been discovered. It knows the enterprises of the people of the state 
in a business way quite as well as it understands the agricultural con- 
ditions. It also knows those genei-al facts concerning the public aims 
and interests of the state in social and economic ways which all well- 
informed people know, including the questions that agitated the public 
mind at the time this certain law was enacted, and knows the history 
of the Constitution, and the reason for the adoption of certain provi- 
sions and the rejection of others. A court cannot divest itself of the 
knowledge of all these things in construing a statute or constitutional 
provision, even if it were disposed so to do. The consideration of this 
Imowledge, without proof of the facts, is generally termed “judicial 
notice,” and, for the want of a better expression, it will suffice; but 
the term means no more than that courts, in construing the law, will 
bring to their aid all those facts which are known by all well-informed 
persons because they are matters of public concern. 

Authority for taking into consideration the history of an enactment 
and the conditions of the people of the state at that particular time is 
abundant. . , 

“That the persons whose duty it may be to inspect the act with a 
view’ to the determination of that question are not required to divest 
themselves of aU knowledge save that to be gleaned from the act alone. 
For, were it possible for them to divest themselves, the act would be 
unintelligible — a jumble of words without meaning. So, when we say 
that the question is to be determined by an inspection of the act itself, 
we iifiply that those under whose inspection it is brought will scan it 
in the light of that knowledge which they possess in common with 
other men. There is no presumption that courts are ignorant of all 
matters that transpire outside the courtroom. On the contrary, there 
are many matters outside the science of law of which they are re- 
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quired to talie judicial notice.” Redell v. Moores, 63 Neb. 219, 226, 88 
N.W. 243, 245, 55 L.R.A. 740, 93 Am.St.Rep. 431. 

The principle is stated thus in Bishop on Statutory Crimes (3d Ed.) 

§ 77: “Tliey [courts] do not close their eyes to what they know of the 
histoi’y of the country and of the law, of the condition of the law at 
the particular time, of the public necessities felt, and other like things.” 

“Courts are authorized to eoUect the intention of the Legislature 
from the occasion and necessity of the law — ^from the mischief felt, 
and the objects and remedy in view.” Sibley v. Smith et al., 2 Mich. 
486, 487. 

“But courts, in construing a statute, may with propriety recur to the 
history of the times when it was passed, and this is frequently neces- 
sai'y in order to ascertain the reason as well as the meaning of partic- 
ular provisions in it.” United States v. Union Pacific R. Co., 91 U.S. 
72, 79, 23 L.Ed. 224. 

“Courts will take judicial notice, without proof, of all judicial events 
which are generally known within the limits of their jurisdiction.” 
State V. Boyd, 34 Neb. 435, 51 N.W. 964. 

“In construing a constitution or law, the history of its passage 
through the convention or Legislature is often of great assistance.” 
Minnesota & Pacific Railroad Company v, H. H. Sibley, 2 Minn. 13, 19 
(Gil. 1). 

Statutes are but public sentiments enacted into laws, and frequently 
the policy of such legislation is the subject of much public discussion 
both before and at the time of its enactment. In construing it, courts 
may not shut their eyes to these public discussions. They are proper 
matters of consideration in determining the legislative intent, and 
should be considered for that purpose in the construction of an act 
growing out of such discussion. 

In common with all other well-informed persons, this court knows 
of the great quantities of crude oil that were discovered in a part of 
the state; the rapid development of this field of industry; the general 
public complaint that a particular corporation was unjustly manipu- 
lating the market of this product so that the producer was being de- 
prived of what rightfully belonged to him; that a public demand was 
made upon the Legislature of 1905 to enact some law which would 
protect the producer from the further encroachments of this corpora- 
tion upon his rights. The Senate journal of that Legislature shows 
that on January 12, i905, Senate Bill No. 30 was introduced by Sen- 
ator Porter, with the following title: “An act to provide for the con- 
struction, maintenance and operation of a state oil refinery, and to 
provide the necessary funds for such construction, maintenance, oper- 
ation and management, and to place the operation and management 
thereof under state control.” January 16th Senate Bill No. 30 was 
read a second time, and referred to the committee on oil and gas. 
February 3, 1905, under the head of “Reports of Standing Commit- 
. tees,” the committee on oU and gas made the following report: “Mr. 
President: Your committee on on and gas to whom was referred sub- 
stitute for Senate Bill No. 30, ‘An act in relation to the employment 
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oC convicts in the State Penitentiary and in relation to the construc- 
tion and operation of a state oil refinery in connection therewith/ 
have had the same under consideration and instruct me to report the 
bill back to the Senate with the recommendation that it be passed. 
S. S. Benedict, Chaiiman.” This report refers to substitute for Senate 
Bill No. 30, but the journal does not show that a substitute was intro- 
duced in the Senate. On February 7th the committee of the whole 
made the following report: “Mr. President: The committee of the 
whole Senate have had under consideration bills on the calendar under 
the head of ‘Special Orders,’ and I am directed to report as follows: 
Recommend that substitute for Senate Bill No. 30, ‘An act to provide 
for the construction, maintenance and operation of a state oil refinery, 
and to provide the necessary funds for such construction, maintenance, 
operation, and management, and to place the operation and manage- 
ment thereof under state control,’ be passed as amended.” 

The Senate journal of February 8th, under the head of “Presenta- 
tion of Petitions,” contains the following petition offered by Senator 
Porter of Crawford: 

“To The Honorable, the Senate and House of Representatives of the 
State of Kansas, in Legislature Assembled: The undersigned petition- 
ers, citizens of Cherokee, Kansas, and vicinity, respectfully call your 
attention to the fact that Kansas petroleum, one of the most staple ar- 
ticles that constitute the natural wealth of the state, is rapidly falling 
into the hands of the most arrogant and despotic trust in the world, 
which, by the ownership and monopoly of such' product is not only 
stifling industry in this state but extoi'ting millions of dollars every 
year from tlie people of Kansas by setting its own price on our state 
products. Therefore, your petitioners respectfully ask that some leg- 
islative enactment be granted by which the state may own and oper- 
ate a number of plants throughout the oil fields for the refining, dis- 
tribution and sale of oil. Your petitioners fully believe that such ac- 
tion on your part would not only be for the best interest of the state, 
but it would be in accord with the will of a large majority of the citi- 
zens.” 

On February 8th, under the head of "Third Reading of Bills,” the 
journal shows -that Senate Bill No. 30 passed under the following title: 
“An act to provide for the construction, maintenance and operation 
of a state oil refinery, and to provide the necessary funds for such con- • 
struction, maintenance, operation and management, and to place the 
operation and management thereof under state control.” On the mo- 
tion of Senator Smith, of Edwards, the title was amended, and the 
present title substituted for the original one, which reads: “An act to 
provide for a branch penitentiary and oil refinery in connection there- 
with, the issuance of bonds for said purpose, and maldng an appropri- 
ation therefor and for the pa 5 mient of interest on said bonds.” 

Senate journal of February 16th shows that the Governor transmit- 
ted to the Legislature his special message, approving Senate Bill No. 

30, . . . 
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The executive sustains a more direct and intimate relation to the 
people than any other official. He knows and understands the condi- 
tions, desires, aspirations, and aims of each community. The bill in 
question having originated, as expressed in the message, in a popular 
demand for relief against a “powerful commercial combatant,” against 
which the individual was unable to cope, it met the hearty and enthu- 
siastic approval of the Governor, not as an appropriation to build a 
branch of the State Penitentiary, but as an appropriation for the con- 
struction and operation of an oil refinery; and, inasmuch as no refer- 
ence is made to the branch penitentiary, it may be said that the Gov- 
ernor did not understand that there were any provisions in the bill 
which seriously contemplated the building of a branch of the State 
Penitentiary. The Governor discloses his apprehension of the consti- 
tutionality of this bill in his comparison of the feasibility of the many 
plans which had been suggested for the repression of the greed of this 
“rapacious corporation” with his own, which was to appropriate $50,- 
000 for an experimental refinery at Lansing. He said: “I believe the 
expenditure of that sum for the establishment of an experimental re- 
finery at Lansing would have eliminated the constitutional question, 
and subserved all the possible purposes to be subserved by the larger 
appropriations.” This constitutional pi'ovision is a limitation placed by 
the people in their paramount law upon the power of the Legislature, 
preventing it from diverting the energies of the state from public and 
governmental functions into private and business enterprises. No cir- 
cumstances can arise which wiil justify its violation by any govern- 
mental department. It is a protection against a particular class of ill- 
advised or rash legislation, resulting from a distempered public senti- 
ment, which requires only cooling time for its proper adjustment. 

If, as contended by the state, the object of the bill is to construct a 
branch penitentiary, it seems strange that the Governor, in approving 
it, should feel called upon to say that it “is such a radical departure 
from governmental precedent that it seems wise to put upon the rec- 
ords a clear statement of the provocation and purpose of this under- 
taking, . . . that our action be clearly defined and thoroughly 

understood at home and abroad.” The construction of penal institu- 
tions is not a “radical departure from governmental precedent.” The 
“provocation” for maintaining such institutions is known to aU per- 
■ sons. Besides, what interest have the people abroad in the subject of 
our penal institutions, that for their benefit “our action be clearly de- 
fined.” The indictment of the Standard Oil Company in the message 
is, no doubt, true, and the provocation was very great, but — ■ 

“We must not make a scarecrow of the law, 

Setting it up to fear the birds of prey.” 

The consideration of the bill in the light of the public conditions un- 
der which it was conceived, the title under which it was introduced in 
the Senate, the biU itself, and its reference by the Senate to its com- 
mittee on oil and gas, instead of to its committee on penal institutions, 
the passage of the bUl by the Senate under its original title, the pur- 
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pose of the bill, and the reasons for its passage as expressed by the 
Governor in his special message of approval, leave no doubt in our 
minds that the object of the bill is to secure a site whereon the state 
should construct, operate, and maintain an oil refinery, and that, in 
so far as the warden and board of directors of the State Penitentiary 
might think advisable, they could employ in the constmction of the 
building and niaintaining and operating the refinery imnates of the 
State Penitentiary, and for this reason provisions were made for hous- 
ing, feeding, guarding, and overseeing such convicts, and the work to 
be performed by them while thus engaged. 

The bill, being an appropriation for the construction, operation, and 
maintenance of an oil refinery, which is a work of internal improve- 
ment, within the provisions of section 8, art. 11, of the state Consti- 
tution, which provides that “the state shall never be a party in carry- 
ing on any works of internal improvement,” is void. 

The peremptory writ is denied. AU the Justices concurring. 


CHATWIN V. UNITED STATES 

Supreme Court of the United States, 1045. 

320 U.8. 465, 66 S.Ct, 233, OO L.Ed. 108. 

Mr. Justice Murphy delivered the opinion of the Court. 

The Federal Kidnapping AcP punishes any one who knowingly trans- 
ports or aids in transporting in interstate or foreign commerce “any 
person who shall have been unlawfully seized, confined, inveigled, de- 
coyed, kidnapped, abducted, or carried away by any means whatsoever 
and held for ransom or reward or otherwise, except, in the case of a 
minor, by a parent thereof.” The sole issue confronting us in these 
cases is whether the stipulated facts support the convictions of the 
three petitioners under this Act, the indictment having charged that 
they unlawfully inveigled, decoyed and carried away a minor child 
of the age of 15, held her for a stated period, and transported her from 
Utah to Arizona with knowledge that she had been so inveigled and 
held. We are not called upon to determine or characterize the moraljty 
of their actions. Nor are we concerned here with their liability under 
any other statute, federal or state. 

Petitioners are members of the Fundamentalist cult of the Mormon 
faith, a cult that sanctions plural or "celestial” marriages. In August, 
1940, petitioner Chatwin, who was then a 68-year old widower, em- 
ployed one Dorothy Wyler as a house keeper in his home in Santaquin, 
Utah. This girl was nearly 15 years old at this time although the 
stipulation indicates that she had only a mental age of 7.* Her employ- 


1 47 Stat 326 ; 48 Stat. 781, 18 U.S.C. § 408a, 18 U.S,G.A. § 408a. 

* At the time of her employment by Chatwin, the girl’s physical age was 14 years 
and 8 months ; her mental age was 7 years and 2 months ; her Intelligence quotient 
was 67. At the time of the stipulation in March, 1944, she was a "high grade moron" 
with a mental age of 9 years and 8 months and an intelligence quotient of 64. 
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ment by Chatwin was approved by her parents. While residing at 
Chatwin’s home, the girl was continually taught by Chatwin and one 
Lulu Cook, who also resided there, that plural marriage was essential 
to her salvation. Chatwin also told her that it was her grandmother’s 
desire that he should take her in celestial marriage and that such a 
marriage was in confoimity with the true principles of the original 
Mormon Church. As a result of these teachings, the girl was converted 
to the principle of celestial marriage and entered into a cult marriage 
with Chatwin December 19, 1940. Thereafter she became pregnant, 
which fact was discovered by her parents on July 24, 1941. The par- 
ents then informed the juvenile authorities of the State of Utah of the 
situation and they took the girl into custody as a delinquent on August 
4, 1941, making her a ward of the juvenile court. 

On August 10, 1941, the girl accompanied a juvenile probation officer 
to a motion picture show at Provo, Utah. The officer left the girl at 
the show and returned later to call for her. The girl asked to be 
allowed to stay on for a short time and the officer consented. There- 
after, and prior to the second return of the officer, the girl “left the 
picture show and went out onto the street in Provo.” There she met 
two married daughters of Chatwin who gave her sufficient money to go 
from Provo to Salt Lake City. Shortly after arriving there she was 
taken to tire home of petitioners Zitting and Christensen. They to- 
gether with Chatwin, convinced her that she should abide, as they put 
it, “by the law of God rather than the law of man” and that she was 
perfectly justified in running away from the juvenile court in order 
to live with Chatwin. They further convinced her that she should go 
with them to Mexico to be married legally to Chatwin and then remain 
in hiding until she had reached her majority under Utah law. There- 
after, on October 6, 1941, the three petitioners transported the girl in 
Zitting’s automobile from Salt Lake City to Juarez, Mexico, where she 
went through a civil marriage ceremony with Chatwin on October 14. 
She was then brought back to Utah and thence to Short Creek, 
Arizona. There she lived in hiding with Chatwin under assumed 
names until discovered by federal authorities over two years later, 
December 9, 1943. While in Short Creek she gave birth to two children 
by Chatwin. The transportation of the girl from Provo to Salt Lake 
City, thence to Juarez, Mexico, and finally to Short Creek was without 
the consent and against the wishes of her parents and without authority 
fi’om the juvenile court officials. 

Having waived jury trials, the three petitioners were found guilty 
as charged and were given jail sentences. United States v. Cleveland, 
D.C., 56 F.Supp. 890. The court below afifirmed the convictions. 10 
Cir., 146 F.2d 730. We granted certiorari, 324 U.S. 835, 65 S.Ct. 858, 
859, 860, because of our doubts as to the correctness of the judgment 
that the petitioners were guilty under the Federal Kidnapping Act 
on the basis of the foregoing facts. 

The Act by its own terms contemplates that the kidnapped victim 
shall have been (1) "unlawfully seized, confined, inveigled, decoyed. 
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kidnapped, abducted, or carried away by any means whatsoever” and 
(2) “held for ransom or reward or otherwise.” The Government con- 
tends that both elements appear from the stipulated facts in this 
case. . 

The stipulated facts of this case reveal a situation quite different 
from the general problem to which the framers of the Federal Kid- 
napping Act addressed themselves. This statute was drawn in 1932 
against a background of organized violence. 75 Cong. Rec. 13282- 
13304. Kidnaping by that time had become an epidemic in the United 
States. Ruthless criminal bands utilized every known legal and sci- 
entific means to achieve their aims and to protect themselves. Victims 
were selected from among the wealthy with great care and study. 
Details of the seizures and detentions were fully and meticulously 
worked out in advance. Ransom was the usual motive. “Law enforce- 
ment authorities, lacking coordination, with no uniform system of 
intercommunication and restricted in authority to activities in their 
own jurisdiction, found themselves laughed at by criminals bound by 
no such inhibitions or restrictions . . . The procedure was 

simple — a man would be kidnapped in one State and whisked into an- 
other, and still another, his captors knowing lull well that the police 
in the jurisdiction where the crime was committed had no authority 
as far as the State of confinement and concealment was concerned.” 
Fisher and McGurie, “Kidnapping and the So-called Lindbergh Law,” 
12 New York U.L.Q.Rev. 646, 653. See also Hearing before the House 
Committee on the Judiciary (72d Cong., 1st Sess.) on H. R. 5657, 
Serial 4; Finley, “The Lindbergh Law,” 28 Georgetown L. J. 908. 

It was to assist the states in stamping out this growing and sinister 
menace of kidnaping that the Federal Kidnapping Act was designed. 
Its proponents recognized that where victims were transported across 
state lines only the federal government had the power to disregard 
such barriers in pursuing the captors. H. Rep, No. 1493 (72d Cong., 
1st Sess.) ; S. Rep. No. 765 (72d Cong., 1st Sess.) Given added impetus 
by the emotion which gripped the nation due to the famous Lindbergh 
kidnaping case, the federal statute was speedily adopted. See 75 Cong. 
Rec. 5075-5076, 13282-13304. Comprehensive language was used to 
cover every possible variety of kidnaping followed by interstate trans- 
portation. Armed with this legislative mandate, federal officials have 
achieved a high and effective control of this type of crime. 

But the broadness of the statutory language does not permit us to 
tear the words out of their context, using the magic of lexigraphy to 
apply them to unattractive or immoral situations lacking the involun- 
tariness of seizure and detention which is the very essence of the crime 
of kidnaping. Thus, if this essential element is missing, the act of 
participating in illicit relations or contributing to the delinquency of a 
minor or entering into a celestial marriage, followed by interstate 
transportation, does not constitute a crime imder the Federal Kidnap- 
ping Act. No unusual or notorious situation relating to the inability of 
state authorities to capture and punish participants in such activities 
evidenced itself at the time this Act was created; no authoritative 



1132 Interpretation and Construction _ Ch. 7 

spokesman indicated that the Act was to be used to assist the states 
in these matters, however unlawful and obnoxious the character of 
these activities might otherwise be. Nor is there any indication that 
Congress desired or contemplated that the punishment of death or 
long imprisonment, as authorized by the Act, might be applied to those 
guilty of immoralities lacking the characteristics of true kidnapings. 
In short, the purpose of the Act was to outlaw interstate kidnapings 
rather than general transgressions of morality involving the crossing 
of state lines. And the broad language of the statute must be inter- 
preted and applied with that plain fact in mind. . 

Were we to sanction a careless concept of the crime of kidnaping or 
were we to disregard the background and setting of the Act the bound- 
aries of potential liability would be lost in infinity. A loose construc- 
tion of the statutory language conceivably could lead to the punishment 
of any one who induced another to leave his surroundings and do 
some innocent or illegal act of benefit to the former, state lines subse- 
quently being traversed. The absurdity of such a result, with its 
attendant likelihood of unfair punishment and blackmail, is sufficient 
by itself to foreclose that construction 

The judgment of the court below affirming the convictions of the 
petitioners must therefore be reversed. 

Reversed, 

NOTES 

1. Of. With the principal case: Caminetti v. United States, supra, p, 691, and 
Clereland v. United States, supra, pp. 823, 1102. 

2. In State v. City of St. Paul, 81 Minn. 391, S94, 84 N.W. 127 (1900), Lewis, J., 
said; 

“It Is not uncommon for judges to assume knowledge of extrinsic facts when Inter- 
preting statutes of peculiar public importance. To a certain extent such practice 
is warranted when it is necessary to consider the history of, and the circumstances 
connected with, the birth of a statute, in order to discover the intent with which 
it was adopted. But the courts should resort to such method of interpretation only 
when the enactment is so ambiguous that the intent of its makers must be sought 
beyond its own limits.” 


KELLY V. DEWEY 

Supreme Court of Errors of Connecticut, 1930- 111 Conn. 280, 149 A. 840. 

Haines, J. The facts of this proceeding are not in dispute. The 
plaintiff was convicted on June 18, 1928, by the city police court of 
Hartford, of operating a motor vehicle while under the influence of 
liquor. He was again convicted in the same court on October 12, 1929, 
of a second offense, and sentenced and committed to the Hartford 
county jail for a period of six months. On December 31, 1929, a judge 
of that court issued an order purporting to suspend the jail sentence so 
imposed, and issued an order purporting to place the plaintiff in the 
custody of the probation officer of that court for one year, and caused 
the facts to be made a part of the record in the case. The order was 
directed to the sheriff of Hartford county, who refused to recognize it. 
The plaintiff thereupon prayed out a writ of habeas corpus which was 
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issued by the superior court for Hartford county. The retiurn made by 
the defendant in obedience to this writ, set up the provisions of chapter 
285 of the Public Acts of 1929, and alleged that the plaintiff was held 
by the respondent under a mittimus which directed the plaintiff’s con- 
finement for six months from and after October 12, 1929, following a 
conviction of the plaintiff for operating a motor vehicle while under the 
influence of liquor, second offense, and averring that the judge of the 
city police court of Hartford was without authority or jurisdiction to 
suspend the execution of that sentence and order the plaintiff to be 
placed upon probation for one year in the custody of a probation officer. 
To this return the plaintiff demurred on the ground that the provisions 
of the statute referred to, and especially section 2 thereof, showed that 
the judge did have power to suspend the execution of the sentence and 
make the order for probation, and that the return was therefore in- 
sufficient. The statute in question, chapter 285 of the Public Acts of 
1929, appears in the footnote.^ 

The plaintiff rests his claim that the action of the judge of the city 
police court of Hartford was legally authorized upon the second section 
of chapter 285, Pub.Acts of 1929, saying that sections 1 and 2 of the 
act “are entirely separate and distinct and have nothing whatsoever to 
do with each other. ... It was not the intention to limit the 
power of the court in section two, to the extent that the court could 
not suspend the execution of the sentence and place on probation in a 
case similar to the present one.” 

Let us examine the position the plaintiff thus takes. Under section 
1, literally construed, it is quite apparent that the sentence of this plain- 
tiff could not be suspended; it is specifically forbidden. “ . 

The court shall, in no case, suspend the execution of the sentence of an 


1 An act amending an act concerning the suspension of execution of sentence. 

Be it enacted by the Senate and House of Representatives in General Assembly 
■convened; 

Section 1. Chapter 62 of the public acts of 1923 is amended to read as follows: 
Any criminal court in any case within Its jurisdiction, except in cases of commit- 
ment to the State Prison, may impose sentence and suspend the execution thereof 
indefiiutely, when the mitigating circumstances clearly justify such action, and, 
upon such suspension, the court shall forthwith cause to be spread upon its records 
the reasons upon which such action is based, provided the court shall, In no case, sus- 
pend the execution of the sentence of an accused convicted of operating a motor 
vehicle while under the influence of intoxicating lic[uor if such offense shall have 
been committed within a period of six years immediately following such final con- 
viction of a like offense by a court of this state, or by a person convicted of a felony 
if it shall appear that he has twice been previously convicted of a felony. 

Sec. 2. Chapter 71 of the public acts of 1919 as amended by chapter 175 of the 
■public acts of 1921 is amended to read as follows; In cases within its Jurisdiction, 
except in cases after commitment to the State Prison or to the Connecticut Iteforma- 
tory, any criminal court or the judge holding such court may, during or after the 
adjournment of the session at which such commitment was issued, after hearing, 
continue the ease or mispend the execution of the sentence and commit the accused, 
to the custody of a probation officer or to the custody of a probation officer pro 
tempore, to be appointed by such judge, for such time not exceeding one year as 
the court may fix, and thereupon the court or judge sbaU cause the facts upon 
which such action is based to be made a part of the record of such case. Ap- 
.proved June 6, 1929. 
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accused convicted of operating a motor vehicle while under the in- 
fluence of intoxicating liquor if such offense shall have been committed 
within a period of six years. . . 

Under section 2, also literally construed, and if standing alone and 
independent of any other legislation on the same subject, the court 
was permitted, except in state prison and reformatory cases, “during or 
after the adjournment of the session at which such commitment was 
issued, after hearing, [to] continue the case or suspend the execution 
of the sentence and commit the accused to the custody of a probation 
officer.” 

The logic of the plaintiff’s position then is this; That the two sec- 
tions of this act should be read and construed literally, and that they 
stand separate and distinct from each other, but of equal legislative 
effect; that the Legislature intended by the first section to forbid the 
release of drunken drivers guilty of second offense; that it intended 
by the second section to permit the release of such drivers; that the 
second section leaves the law on this particular subject where it stood 
before; that, though the obvious intent shown in the first section was 
to adopt the change recommended by the judicial council, it was also 
the intent to defeat that result by the provisions of the second section 
of the same act. 

The claim that the two sections of chapter 285 should be read and 
construed as separate and distinct cannot be sustained by any sound 
rule of statutory construction. The act is a substitute for, and a repeal 
of all prior legislation to which it specifically refers. We must look 
upon it as a single piece of new legislation enacted as a substitute for 
the prior provisions. 

This conclusion results from another well-known rule of construc- 
tion which is that all parts of an act are to be construed together, and 
it is not permissible to rest the construction upon any one part alone. 
The general intention is the key to the whole act, and the intention of 
the whole controls the interpretation of aU its parts. 

A legitimate and often helpful means of determining the legislative 
intent is to examine the history and derivation of the act, and con- 
sider the circumstances and conditions knovra to the Legislature 
at the time of its enactment. Mattoon's Appeal, 79 Conn. 86, 87, 63 
A. 784; Quinebaug Bank v. Tcirbox, 20 Conn. 518. 

The first legislation in this state on the subject of suspended sen- 
tences and probation was chapter 126, Pub.Acts of 1903, which pro- 
vided for the appointment of probation officers, and gave power to “any 
couit” to pronounce sentence and suspend execution and commit the 
accused to the Probation Officer for not more than one year. An 
exception was made of state prison crimes. This was amended by 
chapter 142, Pub.. Acts of 1905, leaving out the provision as to state 
prison crimes, and these provisions remained until 1907, when a judge 
was given the authority after the term of court had closed. This was 
again amended by chapter 106, Pub. Acts of 1911, but with no change 
pertinent to the present question. It was again amended by chapter 
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56, Pub. Acts of 1915, and the exception of state prison and reforma- 
tory cases was again made, the Act then taking substantially the same 
form in which it appears in section 6671 , Rev.1918. This was again 
amended by chapter 71, Pub.Acts of 1919, making verbal changes 
regarding state prison and reformatory prisoners. Anotlier amend- 
ment was made by chapter 175, Pub. Acts of 1921, without any change 
affecting this inquiry, and this was followed by the present section 2 
of chapter 285, Pub.Acts of 1929 which we are considering. 

In chapter 62, Pub. Acts of 1923, power was given to any criminal 
court to "impose sentence and suspend the execution thereof indefinite- 
ly, in any case within its jurisdiction.” This was amended in 1929, and 
became section 1 of chapter 285, Pub.Acts of 1929. 

The chronology of these sections shows that, at the time chapter 285, 
was enacted, there were two existing statutes which provided as fol- 
lows: 

“In cases within its jurisdiction, except in cases after commitment to 
the state prison, or state reformatory, any criminal court or the judge 
holding such court may, during or after the adjournment of the term, 
after hearing, continue the case or suspend the execution of the sen- 
tence and commit the accused to the custody of a probation officer or 
to the custody of a probation officer pro tempore, to be appointed by 
such judge, for such time not exceeding one year as the court may 
fix. . . .” Pub.Acts 1921, c. 175. 

“Any criminal court may impose sentence and suspend the execution 
thereof indefinitely in any case within its jurisdiction. Such court may 
order brought before it any person upon whom such sentence has been 
imposed who shall be convicted, within one year from the date thereof, 
of any crime, and may revoke such suspension, whereupon such sen- 
tence shall be in force.” Pub.Acls 1923, c. 62. 

By chapter 190, Pub.Acts 1927, a “Judicial Council” was created by 
the Legislature “for the continuous study of the organization rules and 
methods of procedure and practice of the judicial system of the state, 
the work accomplished and the results produced by that system and its 
various parts.” Section 1. In its first report to the Governor of this 
state, after discussing the selection of jurors and the appointment of 
the judges of the city, town, and borough courts, extended considera- 
tion is given to what is termed “the abuse of the suspension of sen- 
tence.” 

In opening that discussion, the report first makes specific reference 
to the two statutory provisions which we have quoted. Characterizing 
these as broad powers, and pointing out the serious consequences of 
their abuse, the report continues: “It is however, a matter of common 
Imowledge that some city, town and borough courts are imposing fines, 
or fines with a suspended jail sentence, in many cases involving second, 
third and fourth offenses, rather than a jail sentence with a possibility 
of an appeal and loss of fine to city or town. We have particularly in 
mind the driving of an automobile under the influence of intoxicating 
liquor, transportation of liquor in violation of law, and the reckless 
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accused convicted of operating a motor vehicle while under the in- 
fluence of intoxicating liquor if such offense shall have been committed 
within a period of six years. . . 

Under section 2, also literally construed, and if standing alone and 
independent of any other legislation on the same subject, the court 
was permitted, except in state prison and reformatory cases, “during or 
after the adjournment of the session at which such commitment was 
issued, after hearing, [to] continue the case or suspend the execution 
of the sentence and commit the accused to the custody of a probation 
officer.” 

The logic of the plaintiff’s position then is this; That the two sec- 
tions of this act should be read and construed literally, and that they 
stand separate and distinct from each other, but of equal legislative 
effect; that the Legislature intended by the first section to forbid the 
release of drunken drivers guilty of second offense; that it intended 
by the second section to permit the release of such drivers; that the 
second section leaves the law on this particular subject where it stood 
before; that, though the obvious intent shown in the first section was 
to adopt the change recommended by the judicial council, it was also 
the intent to defeat that result by the provisions of the second section 
of the same act. 

The claim that the two sections of chapter 285 should be read and 
construed as separate and distinct cannot be sustained by any sound 
rule of statutory construction. The act is a substitute for, and a repeal 
of all prior legislation to which it specifically refers. We must look 
upon it as a single piece of new legislation enacted as a substitute for 
the prior provisions. 

This conclusion results from another well-known rule of construc- 
tion which is that all parts of an act are to be construed together, and 
it is not permissible to rest the construction upon any one part alone. 
The general intention is the key to the whole act, and the intention of 
the whole controls the interpretation of aU its parts. 

A legitimate and often helpful means of determining the legislative 
intent is to examine the history and derivation of the act, and con- 
sider the circumstances and conditions knovra to the Legislature 
at the time of its enactment. Mattoon's Appeal, 79 Conn. 86, 87, 63 
A. 784; Quinebaug Bank v. Tcirbox, 20 Conn. 518. 

The first legislation in this state on the subject of suspended sen- 
tences and probation was chapter 126, Pub.Acts of 1903, which pro- 
vided for the appointment of probation officers, and gave power to “any 
couit” to pronounce sentence and suspend execution and commit the 
accused to the Probation Officer for not more than one year. An 
exception was made of state prison crimes. This was amended by 
chapter 142, Pub.. Acts of 1905, leaving out the provision as to state 
prison crimes, and these provisions remained until 1907, when a judge 
was given the authority after the term of court had closed. This was 
again amended by chapter 106, Pub. Acts of 1911, but with no change 
pertinent to the present question. It was again amended by chapter 
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56, Pub. Acts of 1915, and the exception of state prison and reforma- 
tory cases was again made, the Act then taking substantially the same 
form in which it appears in section 6671 , Rev.1918. This was again 
amended by chapter 71, Pub.Acts of 1919, making verbal changes 
regarding state prison and reformatory prisoners. Anotlier amend- 
ment was made by chapter 175, Pub. Acts of 1921, without any change 
affecting this inquiry, and this was followed by the present section 2 
of chapter 285, Pub.Acts of 1929 which we are considering. 

In chapter 62, Pub. Acts of 1923, power was given to any criminal 
court to "impose sentence and suspend the execution thereof indefinite- 
ly, in any case within its jurisdiction.” This was amended in 1929, and 
became section 1 of chapter 285, Pub.Acts of 1929. 

The chronology of these sections shows that, at the time chapter 285, 
was enacted, there were two existing statutes which provided as fol- 
lows: 

“In cases within its jurisdiction, except in cases after commitment to 
the state prison, or state reformatory, any criminal court or the judge 
holding such court may, during or after the adjournment of the term, 
after hearing, continue the case or suspend the execution of the sen- 
tence and commit the accused to the custody of a probation officer or 
to the custody of a probation officer pro tempore, to be appointed by 
such judge, for such time not exceeding one year as the court may 
fix. . . .” Pub.Acts 1921, c. 175. 

“Any criminal court may impose sentence and suspend the execution 
thereof indefinitely in any case within its jurisdiction. Such court may 
order brought before it any person upon whom such sentence has been 
imposed who shall be convicted, within one year from the date thereof, 
of any crime, and may revoke such suspension, whereupon such sen- 
tence shall be in force.” Pub.Acls 1923, c. 62. 

By chapter 190, Pub.Acts 1927, a “Judicial Council” was created by 
the Legislature “for the continuous study of the organization rules and 
methods of procedure and practice of the judicial system of the state, 
the work accomplished and the results produced by that system and its 
various parts.” Section 1. In its first report to the Governor of this 
state, after discussing the selection of jurors and the appointment of 
the judges of the city, town, and borough courts, extended considera- 
tion is given to what is termed “the abuse of the suspension of sen- 
tence.” 

In opening that discussion, the report first makes specific reference 
to the two statutory provisions which we have quoted. Characterizing 
these as broad powers, and pointing out the serious consequences of 
their abuse, the report continues: “It is however, a matter of common 
Imowledge that some city, town and borough courts are imposing fines, 
or fines with a suspended jail sentence, in many cases involving second, 
third and fourth offenses, rather than a jail sentence with a possibility 
of an appeal and loss of fine to city or town. We have particularly in 
mind the driving of an automobile under the influence of intoxicating 
liquor, transportation of liquor in violation of law, and the reckless 
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driving of motor vehicles. The second and third violation of these 
crimes ought not to be treated as lightly as our city, town and borough 
courts_ frequently treat them, penalizing the violation by a fine, or a 
fine with a suspended jail sentence. The driver of a motor vehicle who 
is under the influence of intoxicating liquor is a menace to every 
vehicle he may meet on the road. In every such case, unless the miti- 
gating circumstances are very exceptional, such a driver when con- 
victed of this offense, should be committed to jail and his license re- 
voked, and the license not renewed until the commissioner of motor 
vehicles is fully satisfied that the driver is in no likelihood of again 
becoming under the influence of intoxicating liquor.” 

After the discussion of some other features of the situation, the 
following recommendation was made: “That said public acts of 1921 
and 1923 be amended by providing that the provisions of said acts shall 
not permit the suspension of the execution of the sentence of a person 
convicted of operating a motor vehicle under the influence of intoxicat- 
ing liquor if such offense was committed within a period of six yeai’s 
immediately following final conviction of a like offense by a court of 
this state, or by a person convicted of a felony if it shall appear that 
he has been previously convicted two times of any felony. These pro- 
visions, if enacted into law, will tend to stop, in large part, the abuse 
of the suspended sentence as now practiced, and tend to rid our high- 
ways of many drivers of motor vehicles who continually imperil all oth- 
er users of the highway. The safety of society and the safety of the 
traveling public upon our highways, will be promoted by the passage of 
the proposed acts.” 

The Legislature thus had before it in the session of 1929 the law as, 
it then existed, the serious public evil which was permitted by that law,, 
and recoinmendation by an official body created by the Legislature 
itself, looking toward a remedy. A comparative reading of chapter 
285 which the Legislature thereupon passed, particularly section 1, and 
the recommendation of the judicial council, makes it too clear for 
argument that the Legislature intended to adopt that recommenda- 
tion. The general effect of the provisions of section 1, which follow 
the language of the recommendation almost verbatim, was to prevent 
the release of a driver twice convicted of driving under the influence of 
liquor. It thus aimed to, and did, accomplish the remedy suggested. 
Can it be thought that, in adding section 2, the Legislature intended 
to render the provisions of section 1 ineffective? The reasonable, and 
we think the only explanation of the seemingly conflicting language of 
the two sections is that, in the endeavor to preserve the general au- 
thority of the courts to suspend sentences and give probation, the ef- 
fect of the exception which had just been made was not sufficiently 
considered. 

We are satisfied, therefore, from the history of this legislation to 
which we have called attention, that it was clearly intended by the 
Legislature to remedy the evil to which its attention had been called. 
“When changes have been introduced by amendment, it is not to be 
assumed that they are without design.!’ Stamford v. Stamford, 107 
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Conn, 596, 606, 141 A. 891, 895. The literal reading of section 2 makes 
the clear intent of section 1 ineffective. How, then, are we to construe 
chapter 285 as a whole? “The literal construction has in general but 
a prima facie preference. To arrive at the real meaning, it is always 
necessary to take a broad general view of the Act so as to get an ex- 
act conception of its aim, scope and object. It is necessary, accord- 
ing to Lord Coke, to consider, (1) what was the law before the Act 
was passed, (2) what was the mischief or defect for which the law 
had not provided, (3) what remedy the legislature had appointed, and, 
(4) the reason for the remedy. . . . The true meaning of any 

passage is to be found not merely in the words of the law, ascer- 
taining also what were the circumstances with reference to which 
the words were used, and what was the object appearing from those 
circumstances which the legislature had in view, and what were the 
causes and occasion for the passage of the Act and the purpose in- 
tended to be accomplished by it in the light of the circumstances at 
the time and the necessity for its enactment. ... If possible, a 
statute must be so construed as to make it effect the purposes for which 
it was intended.” Endlich, pp, 35-37; Stapleberg v. Stapleberg, 77 
Conn. 31, 35, 58 A. 233; Mulcahy v. Mulcahy, 84 Conn. 659, 662, 81 
A. 242; Wooley v. Williams, 105 Conn. 671, 673, 136 A. 583. Satisfied, 
therefore, that the legislative intent in enacting chapter 285 was to 
except cases like the present from the operation of the suspertded sen- 
tence and the probation law, how are we to construe section 2 of this 
act? 

This section is the final word of the Legislature which conferred 
upon our criminal courts the right of suspending sentence and giving 
probation. We have traced its progress from 1903 to the present time. 
It is a broad general grant of power. Throughout its history, the only 
restrictions aimed at are state prison and reformatory sentences. 
Coming to the session of 1929, it is apparent to us that the Legislature 
clearly sought to impose other restrictions in response to a suggestion 
and to curb an existing evil of magnitude. That was done by a specific 
and express provision which is section 1 of this act. The net result was 
a chapter containing both a restatement of the general powers and the 
restrictions aimed at by a specific exception. We have to deal, there- 
fore, with one section which is general and at the same time one that 
is specific; the latter covering a matter which is within the general 
powers. The rule of statutory construction under such circumstances 
is weU established. 

“Where there are two provisions in a statute, one of which is general 
and designed to apply to cases generally, and the other is particular 
and relates to only one case or subject within the scope of a general 
provision, then the particular provision must prevail; and if both can- 
not apply, the particular provision will be treated as an exception to 
the general provision.” 

The application of this rule in the construction of the act before us 
furnishes the solution of our problem, and we accordingly hold that the 
second section is a grant of general powers and covers ^ cases within 
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its terms, save and except such as are specially excepted by the specific 
provisions of section 1. It follows that it was error to sustain the order 
of the judge of the city court of Hartford. 

There is error, and the case is remanded to the superior court, witli 
direction to enter judgment for the defendant. 

Hinman, J. (dissenting) . My inability to concur in the majority 
opinion, of course, is not due to disagreement with the desirability of 
the result attained by the construction which it accords to section 2 
of chapter 285 of the Public Acts of 1929, but it springs from a con- 
viction that such a construction is precluded by fundamental and con- 
trolling rules of law which should not be sacrificed or transgressed in 
order to effect a result deemed desirable in an individual case. In 
the construction of statutes, the intent is to be sought, first of all, in 
the words and language employed, and, if the words are free from 
ambiguity and doubt, there is no occasion to resort to other means of 
interpretation. . . . The provisions of the act under considera- 

tion are not ambiguous; the language of each section is so clear as to 
leave no room for question as to the meaning expressed thereby. Hence 
the above rules are applicable and controlling, and those by which re- 
sort may be had to inferences and extraneous aids where the intention 
is not clearly expressed by the language used are not available. 

There is a further reason why the present case does not afford ap- 
propriate occasion for application of the rule, invoked and principally 
relied upon by the majority opinion, by which, in construing an act 
covering, .in a single enactment, an entire subject, all its component 
parts are to be considered together “upon the assumption that the law 
was intended to be read as a whole with each provision in harmony 
with every other.” New Haven Orphan Asylum v. Haggerty Co., 108 
Conn. 232, 239, 142 A. 847, 849. Enactments to which this rule applies 
are illustrated by the Mechanics’ Lien Law, involved in the case just 
cited and in Hartford Builders’ Finish Co. v. Anderson, 99 Conn. 343, 
122 A. 76, and the act of 1919 (Pub. Acts 1919, c. 336), providing for 
payment to discharged soldiers, sailors, and marines, involved in Bissell 
v. Butterworth, 97 Conn, 605, 118 A. 50 — ^the Connecticut cases upon 
which the majority rely on this point. The act now under considera- 
tion (chapter 285 of the Public Acts of 1929) amended, by separate 
sections, statutes which are not only physically separate but are 
distinct in reason and purpose. Chapter 175 of the Public Acts of 1921, 
which was amended by section 2 of the 1929 act, originated as one 
section of the General Probation Act of 1903, and was so retained in 
the Kevision of 1918. The act of 1923 (chapter 62) , amended by sec- 
tion 1 of the 1929 act, obviously was passed to meet a different situa- 
tion and serve a distinct purpose — ^to permit courts to suspend execu- 
tion of sentence, without commitment to a probation officer (which 
was mandatory when sentence was suspended under the Probation 
Act) substituting for probation the revocation of the suspension upon 
another conviction within the year. Otherwise there would have been 
no occasion for passing the 1923 act. 


Ejsad & MacDowaid tl.O.B.lJsa. 
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The fact that the ] 929 amendments of these two separate statutes 
were effected by including them in one chapter is without apparent 
significance other than convenience, and that they pertained to related 
subjects. Each of these sections is complete in itself, and, so far as 
appears, covers the entire subject-matter intended; each should be 
consti'ued independently so far as concerns reading, by implication, 
provisions of one into the other. Plainly, the intent expressed in the 
amendment of the 1923 act was both to except the specified cases from 
those in which sentence could be suspended without probation under 
the act of 1923 and to require that in other cases suspension be justified 
by circumstances, made a matter of record. It is equally clear that the 
only addition to the Probation Act which section 2 manifests an intent 
to make is to require the facts upon which the continuance or sus- 
pension is based to be made a matter of record. A belief, on our part, 
that the same exceptions should have been embodied in the latter 
statute as in the former, or even an assumption that the General As- 
sembly so desired and intended, does not enable us to insert it by 
implication. To do so transgresses the limits of a proper exercise of 
judicial powers, and constitutes an invasion of functions which are 
distinctively legislative. 


m RE HALL 

Supreme Court ol Errors of Connecticut, 1882. 
60 Conn. 131, 47 Am.Rep. G26. 

[The case appears supra, p. 402.] 


H. C. GUTTERIDGE, A COMPARATIVE VIEW OF THE 
INTERPRETATION OF STATUTE LAW 

8 Tulane L.Rey. 1, 11-13 (1933). 

. , . it may be of interest to refer to a question which has 

formed the subject matter of much controversy in continental legal 
circles. It has been argued that when reference is made to the inten- 
tion of the legislator the word “intention” is itself capable of ambigui- 
ty. To put it quite shortly, are we to assume that the legislator has in 
view only the circumstances as they exist when the statute is put into 
force, or is he to be deemed to intend to lay down a rule for the future 
which is to be plastic and may thus vary from time to time in accord- 
ance with changed circumstances? An example of the difficulty which 
may arise in this way is furnished by a Scottish case, Marquis of Lin- 
lithgow V. North British Railway,^ which turned on a dispute as to the 
meaning of the word “minerals” in an Act of Parliament. The Act in 
question, which was passed in 1817, authorized the construction of a 


1 See tile discussion of this case in “Law and Language” an address delivered 
by Lord MacMillan to the Holdswortli Club of Birmingham University on May 15, 
1931, and published by the Holdswortb Club (Birmingham, 1931). 
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canal across land belonging to the vendors, the predecessors in title of 
the Marquis, and reserved the “minerals” underlying the surface to the 
vendors of the land. Below the surface was a valuable deposit of oil 
shale, which the Marquis desired to exploit, but he was met by a claim 
on the part of the railway company, who were the owners of the canal, 
that the shale underneath the canal belonged to them because in 1817, 
when the Act in question was passed, the process of extracting oil from 
shale was unknown, and consequently shale could not be a mineral 
within the meaning of the Act. It was contended on behalf of the 
Marquis that the term “minerals” must not be regarded as having a 
meaning fixed once for all in 1817, but as including anything which 
from time to time would come to be generally regarded as a mineral 
substance. This argument failed to convince the House of Lords and 
the Marquis lost his case. 

A continental jurist would describe the dispute which arose in this 
case as a clash between the subjective and objective theories of in- 
terpretation. According to the subjective theory it is the duty of the 
judge to discover the intentions of the lawgiver at the time when the 
statutory rule of law to be interpreted was first enacted, that is to say, 
regard must be had solely to the circumstances as they were when the 
statute was brought into being. The advocates of the objective theory 
contend, on the other hand, that the rule must be interpreted in ac- 
cordance with the circumstances as they exist at the time when in- 
terpretation takes place. It will be observed that this objective theory 
involves a progressive or teleological system of interpretation which 
may give a different aspect to a rule at different epochs, although the 
text of the law wiU remain the same. , . . 


I. Contemporary Opinion 
STATE V. PARTLOW 

Supreme Court of North Carolina, 1884. 01 N.O. 550, 49 Am.Eep. 652. 
[The case appears supra, p. 840.] 


J. Legislative History: Herein of Journals, Cormnittee 
Reports and Debates 

GOSSELIN V. THE KING 

Supreme Court of Canada, 19(>3. 33 Oan.S.O. 255. 

The Chief Justice, (Sir E. Taschereau) ... I deem it ex- 
pedient to say a few words upon the question raised during the argu- 
ment of the reference by counsel to the debates in Parliament for the 
purpose of construing any statute. Such a reference has always been 
refused by my predecessors in this court and, when counsel in this case 
began to read from the Canadian Hansard the remarks made in Par- 
liament when the Canada Evidence Act in question was under discus- 



Sec. 3 


Intrinsic and Extrinsic aids 


1141 


sion, I did not feel justified in departing from the rule so laid down, 
though, personally, I would not be unwilling, in cases of ambiguity in 
statutes, to concede that such a reference might sometimes be useful. 
The same rule is observed in England. Alderson B. says. In I’e Gor- 
ham, 5 Ex. 667 : 

“We do not construe Acts of Parliament by reference to history." 
And, in Barbat v. Allen, 7 Ex. 616, Pollock C. B. says: 

“I must at the same time state that the history of a clause in a 
statute is certainly no ground for its interpretation in a court of law 
and I would guard myself against being considered as resorting to any 
such means.” . 

In the case of The Queen v. The Bishop of Oxford, 4 Q.B.D. 525, 
it is true, a reference to a speech of the Lord Chancellor in the House 
of Lords, relating to a certain statute, was allowed by the Court of Ap- 
peal, but the remarks of the learned judges upon that point, if I read 
them correctly, are far from justifying the contention raised in some 
quarters that they intended to alter the general rule on that point. 

Thesiger L.J. said; 

“I would only say that, among the authorities upon which I rely I 
do not count the speech of tlie Lord Chancellor in the House of Lords. 
I was a party to the decision under which it was allowed to be quoted 
to us, and the ground upon which I thought it admissible was that it 
had, in the occasion upon which it was spoken and the position of the 
speaker, at least as great a sanction as the text-books of living judges 
which have upon many occasions been admitted as authorities. 

“But, upon fimther consideration of the matter, I have been led to 
doubt very much whether the principle upon which such text-books 
have been treated as authorities is a sound one; and, even if it were a 
sound one, I cannot but think the extension of it to speeches in a House 
of Parliament, sitting in its legislative capacity, however eminent may 
be the spealters, however solemn the occasion on which they speak, in- 
expedient in a very high degree. It is true that in many instances, and 
perhaps this particular one is a conspicuous example, the speech, look- 
ing to the circumstances under which it was made, the previous con- 
sideration which the speaker has given to the subject, and the char- 
acter in which he speaks, may be entitled to far more weight than the 
hasty utterances of a judge at nisi prius or even the obiter dicta of a 
judge in banco; but the judge, in the latter cases, has the safeguard of 
a judicial proceeding cast around him; his mind is not likely to be in- 
fluenced by any considerations beyond those which the law enforces 
upon him; while, when the scene is removed to the area of Parlia- 
ment, political considerations may enter, as they have before now en- 
tered, into the opinions of lawyers upon legal subjects, and may in- 
sensibly affect the judgments of even the greatest and wisest of our 
judges. The sanction and safeguard of judicial procedure are removed, 
and even the conditions which give the text-book its weight, the ex- 
clusive devotion to the legal subject of which it treats, and the calm- 
ness with which it is necessarily prepared may, in many instances, not 
exist.” 
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That case is, however, no authority upon the question, for when in 
the House of Lords, sub nomine, Julius v. Oxford, 49 L.J.Q.B. 578, 

“In the course of the arguments strong disapprobation was ex- 
pressed by the Lord Chancellor, (Earl Cairns) and Lord Selborne of 
the course taken by the Coui't of Appeal in allowing to be cited a 
speech made by the Lord Chancellor in the House of Lords.” . 

In the United States the rule seems to be the same. 

“But in truth, little reliance can or ought to be placed upon such 
sources of interpretation of a statute," says Story J. in 2 Story’s Re- 
ports, 654. 

Peckham J., in the United States Supreme Court, said: 

“There is a general acquiescence in the doctrine that debates in Con- 
gress are not appropriate sources of information from which to dis- 
cover the meaning of the language of a statute passed by that body. 
The reason is that it is impossible to determine with certainty what 
construction was put upon an Act by the members of a legislative body 
that passed it by resorting to the speeches of individual members 
thereof. Those who did not speak may not have agreed with those 
who did, and those who spoke might differ from each other; the re- 
sult being that the only proper way to construe a legislative Act is 
from the language used in the Act and, upon occasion, by a resort to 
■ the history of the times when it was passed. United States v. Freight 
Association, 166 U.S.R. at pages 290 to 318 [1896] ." 

NOTES 

1. Concerning cTefleiencles In the technique of the English courts for statutory 
interpretation see Lee “A Plea for Historical Interpretation of Statute Law”, 1035 
J.Pub.T.of L. 1 ; Davies, ‘Tnteipretation of States in the Light of their Policy", 35 
Ooluin.L.R.ev. 519 (1935) ; Jennings, “Judicial Process at Its Worst", 1 Mod.L.Rev. 
Ill (1937) : Mann, “Inteipretatlon of Uniform Statutes", 62 Law Q.JRev. 278 (1946), 
(with special reference to unsuitability in interpreting “international" legislation, 
owing to refu.sal to admit travaux preparatoires.) 

2. Cf. with reference to use of extrinsic aids when the constitutionality of 
Canadian statutes is in issue, Vincent O. MacDonald, “Constitutional Interpretation 
and Extrinsic Evidence”, 17 Oan.B.Bev. 77 (1930). 

3. In an Australian case. South Australia v. Commonwealth (1042) 65 C.L.B. 
373, the states tendered in evidence the report of a committee on Uniformity of 
Taxation, and speeches made by the Australian Treasurer in Parliament. Court 
rejected them. 

4. Lord MacMillan In “Law and Language" in. “Law and Other Things," (1931), 

says at p. 164: “. . . and in construing an Act of Parliament, the legislators 

who passed It cannot be ashed to state on oath what they meant by particular 
words In It— for which they must often be devoutly thankful. Even the debates, 
which have preceded the enactments of a statute must not be looked at, however 
surreptitiously. At least they must not be referred to in court". 
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PELLETT V. INDUSTRIAL COMMISSION OF WISCONSIN 

Supreme Court ol Wiscousiu, 1010. 

1G2 Wis. DOG, IDG N.W. 0.DG, Ann.Cas.lOlTD, 8S1. 

Action by Walter E. Pellett and others against the Industrial Com- 
mission of Wisconsin and James Suffern. Judgment for defendants, 
and plaintiffs appeal. 

ViNJE, J. . . . Plaintiffs . . . seek to set aside the award 

because it was procured by fraud. The allegations as to fraud on 
claimant’s part are substantially these: (a) That Suffern testified be- 
fore the commission that he was totally disabled for 6 months, when 
in fact, he was not, and that he settled with a casualty company in 
which he was insured for only one month of total disability; (b) that 
he concealed from the commission that he was subsequently, and with- 
in 6 months of his injury, injured while in the employ of one Kennedy 
resulting in total disability for 10 days and partial disability for one 
week more. Plaintiffs also allege they first learned of Suffern’s repre- 
sentations to the casualty company January 11, 1915, and that the 
commission refused to set aside the award because more than 10 days 
had elapsed since it was made. Section 2394 — 17, Stats. 1915. 

It will be seen the fraud complained of consisted of false testimony 
on the part of the claimant, and of concealment by liim of facts materi- 
al to the issue before the commission. Section 2394 — 19, Stats. 1915, 
provides that an award may be set aside on the following grounds: ■ 

“(1) That the commission acted without or in excess of its powers. 
(2) That the order or award was procured by fraud. (3) That the 
findings of fact by the commission do not support the order or award.” 

The question therefore presented is whether the fraud alleged, as- 
suming it to be sustained by proof, constitutes a gromid for setting 
aside the award. It may be conceded that the language of the statute 
upon an original construction, regardless of principles guiding equity 
in granting relief from judgments obtained by fraud as announced in 
Boring V. Ott, 138 Wis. 260, 119 N.W. 865, 19 L.R.A.(N.S.) 1080, 
Uecker v. Thiedt, 137 Wis, 634, 119 N.W. 878, and Laun v. Kipp, 155 
Wis. 347, 145 N.W. 183, and regardless of the intent of the Legislature 
as expressed in the report of and discussions before the committee that 
drafted the Workmen’s Compensation Act, is susceptible of the con- 
struction that the fraud meant by the act includes perjury or the con- 
cealment of material facts upon the hearing. It is also susceptible of 
the construction that it includes neither, and that it was not contem- 
plated that trial after trial should be had upon the question of whether 
a witness testified falsely, for, if one award could be set aside upon that 
ground, a subsequent one could also, and so on indefinitely. Happily 
there is as to this statute no doubt upon the subject. The report of 
the committee referred to and the discussions had before it conclusive- 
ly show that it was the legislative intent that perjured testimony or 
concealment of material facts were not such fraud as the statute con- 
templates. In their report the committee said; 
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“The fraud alluded to in the second ground will be only such as was 
perpetrated in securing the award, and will not include false testimony 
of any party, because such questions all will be decided by the board 
[commission] 

This view is reinforced by the discussions before the committee, too 
lengthy to be here inserted. Such being the express legislative con- 
struction given the language used, and such construction being re- 
pugnant neither to the language used nor to judicial principles, must 
control. 

That reference may be had to the report for the purpose of ascer- 
taining the correct construction of the language used was held in 
Minneapolis, St. P, & S. S. M. R. Co. v. Industrial Comm., 153 Wis. 
552, 558, 141 N.W. 1119, Ann.Cas.l914D, 655; Hoenig v. Industrial 
Comm., 159 Wis. 646, 648, 150 N.W. 996. The court therefore proper- 
ly refused to receive evidence of the fraud alleged, since, if established, 
it could not affect the validity of the award. 

Judgment affirmed. 

NOTE 

In United States v. St. Paul, Minneapolis & Manitoba Ry. Co., 247 U.S. 310, 38 
S.Ot. S25, 62 L.Ed. 1130 (1017), In confirmation of its strict litei'iil Interpretation 
the court resorted to the legislative history of the act including an extract from 
the Congressional Record reporting the remarks of Representative Lacey, chair- 
man of the House committee in charge of the bill for the act. Pitney J. said: “It 
is not our purpose to relax the rule that debates in Congress are not appropriate 
or even reliable guides to tlie meaning of the language of an enactment. . . . 

Blit the reports of a committee, indudlng the bill as introduced, changes made in 
the frame of the bill in the course of its passage, and statements made by the 
committee chairman in charge of it, stand upon a different footing, and may be 
l•esot'ted to under proper quallflcations, [Citing cases.] The remarks of Mr. Lacey, 
and the amendment offered by him, in response to an objection urged by another 
member during the debate, were in the nature of a supplementary report of the 
committee ; and as they related to matters of common knowledge they may very 
properly he taken into consideration as throwing light upon the meaning of the 
proviso: not for the purpose of construing it contrary to its plain terms, but in 
order to remove any ambiguity by pointing out the subject matter of the amend- 
ment. This is but an application of the doctrine of the old law, the mischief, and 
the remedy.” 

Expressing the same distinction between committee reports and debates, see Im- 
hoff-Berg Silk Co. v. United States, 43 E.fid 836 (D.C.N.J.1030). 


COMMONWEALTH v. WEST PHILADELPHIA FIDELIO MAN- 

NERCHOR 

Superior Court of Pennsylvania, 1034. 115 Pa.Super. 241, 175 A. 434. 

Parker, Judge. This is an appeal by the West Philadelphia Fidelio 
Mannerchor, an incorporated club, from an order of the court of com- 
mon pleas revoking a liquor license under section 410 of the Pennsyl- 
vania Liquor Control Act of November 29, 1933, P.L. Special Session, 
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p. 15 (47 PS § 744 — 410) . That section provides that, on petition of 
the Attorney General, the district attorney, or fifteen or more taxpay- 
ers, residents of the municipality where the hotel, restaurant, or club 
is located, the court of common pleas may, after hearing, suspend or 
revoke the license where it shall appear to the court that the licensee 
has violated any law of this commonwealth, and that “tire action of the 
court in suspending or revoking a license shall be final.” 

The last clause does not affect our right to issue a writ of certiorari 
in order to determine, from an inspection of the record, whether or 
not the court below exceeded its jurisdiction and for the purpose of 
correcting errors apparent on the face of the record, and with this 
object in view it is proper to examine the opinion of the court in order 
to discover the reasons for its action. [Citing cases.] 

An inspection of the record discloses the facts that the appellant had 
received a license under the Liquor Control Act, that it had made 
sales of liquor on Sunday, and that the lower court revoked the license 
for the sole reason that such sales so made on Sunday were a violation 
of section 411 of that act (47 PS § 744 — 411) . It is conceded by both 
appellant and appellee that the only question for our deteiTnination 
is whether the section in question prohibits the sale of liquor by a club 
on Sunday. The portion of the section with which we are concerned 
is as follows: “Liquor may be sold by licensees, other than clubs, only 
after seven o’clock ante meridian of any week day and until two ante 
meridian of the following week day, and shall not be sold on Sunday or 
■on any day on which a general, municipal, special or primary election 
is being held.” 

The contentions of the appellant are that the paragraph in question 
is ambiguous and capable of two meanings; that the clause is not so 
clear in its meaning that it would support an order which hnposes a 
penalty on the respondent; that in aid of determining the meaning of 
the clause it is proper to have recourse to the debates among members 
of the Legislature at the time of the passing of the statute; and that 
such debates indicate an intention upon the part of the Legislature to 
exclude clubs from the • provision prohibiting a sale upon Sunday. 

Taking the plain words of the clause we have for consideration, we 
■do not find the meaning ambiguous. Two subjects are dealt with, 
sales between 2 a.m. and 7 a.m. and sales on Sunday and election days. 
Liquor may be sold by licensees other than clubs only after 7 a.m. and 
before 2 a.m. of the following week day, and shall not be sold on Sun- 
day or election days. There is not any exception contained in the pro- 
vision proscribing sales on Sunday and election days. By a strict 
.grammatical construction, the subject of the predicate in the last por- 
tion of the paragraph is the word "liquor.” The appellant asks us to 
supply an exception which would change the plain meaning of the act; 
in other words, the ambiguity is not in the act, but only arises by rea- 
son of the suggestion that a clause be supplied. 
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We have so far considered only a literal interpretation of the para- 
graph. The literal construction has a prima facie preference. “To 
arrive at the real meaning, it is always necessary to take a broad gen- 
eral view of the Act, so as to get an exact conception of its aim, scope 
and object.” Endlich on Interpretation of Statutes, p. 35. According 
to Lord Coke, it is necessary to consider the old law, the mischief and 
remedy. County of Cumberland v. Boyd, 113 Pa. 52, 4 A. 346. The 
Liquor Control Act, just as the Brooks Law, Act May 13, 1887, P.L. 
108 (Raudenbusch’s Petition, 120 Pa. 328, 340, 341, 14 A. 148), was 
enacted for the purpose of regulating and restraining the sale of li- 
quor and not for the pui-pose of promoting.it. Such is the expressed 
purpose as contained in the title and in section 3 dealing with the 
interpretation of the act (47 PS § 744 — 3). It is significant that in 
fixing the license fees to be paid by clubs it is provided that, where 
clubs “cater to groups of non-members, either privately or for func- 
tions” (section 407 [47 PS § 744 — 407]), they shall be required to pay 
the same license fee as is paid by hotels and restaurants situated in the 
same municipality. Not only clubs which cater to other than mem- 
bers, but even those which sell to their members, are made subject to 
the provision of the statute. In construing the law prohibiting sales 
on Sunday and on election days, we are asked to supply an exception 
which would remove clubs from the prohibition. These words are not 
ill the clause, and we are not justified in reading them in, in the ab- 
sence of any reason for so doing. The construction urged by the ap- 
pellant would affect not only sales upon Sunday but those upon elec- 
tion days, and all the evils resulting from the free distribution of liquor 
upon election days would be promoted and not regulated if we adopted 
the contention of the appellant. 

The argument which is urged most seriously by the appellant is 
based upon certain remarks made by members of the House when 
the act was being debated during its consideration. While we are of 
the opinion that the only safe guide in the instant case is the plain 
meaning of the act as expressed in the statute considered in the light 
to which we have heretofore referred, nevertheless those debates do 
not furnish a basis for a different construction even though we con- 
sider them. 

“In giving construction to a statute we cannot be controlled by the 
views expressed by a few members of the legislature who expressed 
verbal opinions on its passage. Those opinions may or may not have 
been entertained by the more than 100 members who gave no such 
expression. The declarations of some, and the assumed acquiescence 
of others therein, cannot be adopted as a true interpretation of the 
statute.” County of Cumberlemd v. Boyd, supra, page 57 of 113 Pa., 4 
A. 346, 347. There is, however, authority for the consideration of re- 
ports of committees having a bill in charge or of a commission appoint- 
ed to codify the law upon a given subject. In the late case of Tarlo’s 
Estate, 315 Pa. 321, 324, 325, 172 A. 139, 140, the modern view is thus 
expressed: "While it is true that the views expressed by those who 
draft or enact laws^are not a safe guide when the courts are called up- 
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on to determine the meaning of the words employed therein [Citing 
cases] , yet, in order to get at the old law, the mischief and the remedy, 
and properly to understand and construe a statute embodying the lat- 
ter, the history of the enactment in question may always be consider- 
ed. [Citing cases.] In Duplex Printing Press Co. v. Deering, 254 U. 
S. 443, 41 S.Ct. 172, 179, 65 L.Ed. 349, 16 A.L.R. 196, ... the 

Supreme Court said (page 474 of 254 U.S., 41 S.Ct. 172, 179) : ‘By re- 
peated decisions of this court it has come to be well established that 
the debates in Congress expressive of the views and motives of indivi- 
dual members are not a safe guide, and hence may not be resorted to, 
in ascertaining the meaning and purpose of the law-making body. 

. But reports of committees of House or Senate stand upon 
a more solid footing, and may be regarded as an exposition of the 
legislative intent in a case where otherwise the meaning of a statute 
is obscure,’ . . , The report of a commission appointed to codify 

the law upon a given subject is entitled to even greater weight than the 
report of a committee; especially is this so where the Legislature en- 
acts the exact language of the commission’s draft.” 

When tire bill was presented to the House, the paragraph in question 
did not contain the phrase “other than clubs,” but was passed on third 
reading with that phrase included (L.J. p. 195) and was presented to 
the Senate for concurrence. The Senate struck out Ihe phrase and re- 
turned it to the Plouse. On its return, Representative Sowers moved 
to amend the bill by reinstating the phrase. On debate a member of 
the House interrogated Mr. Sowers, who had offered the amendment, 
as to its effect, and Mr. Sowers replied as follows: “Mr. Speaker, as a 
lawyer I answer that clubs will not be permitted to sell liquor on Sun- 
day. They will be permitted to distribute liquor among their mem- 
bers. Clubs never sold under the laws of Pennsylvania. When a club 
has liquor in its treasury, or in its possesion, all of that liquor belongs 
to the entire membership, and a man cannot buy that of which he is a 
part owner, and tliere is a Supreme Court case to that effect.” Mr. 
Wilson again interrogated Mr. Sowers, asking him for a more definite 
answer, and his final answer was that, if the amendment prevailed, the 
same condition would be restored as existed under the Brooks High 
License Law. Mr. Wilson then interrogated Mr. McClure, who pre- 
sented the original bill to the House, as to the meaning of the clause as 
follows: 

“Mr. Wilson: If this amendment of Mr. Sowers prevails, would clubs 
then be able to dispense liquor on Sunday. 

“Mr. McClure: In my judgment they would be.” 

The Constitution vests the legislative power of the commonwealth 
in both the Senate and the House of Representatives, and gives to the 
Governor the power of veto. When the Governor approved the bill, 
he said: “Fortunately, efforts in the House to permit sales in clubs on 
Sunday did not succeed.” This presents a situation which demon- 
strates not only the wisdom of the rule that individual opinions of 
members are not of assistance in interpreting a statute, but demon- 
strates an absence of any such positive indication of the intention of 



1148 Interpretation and Construction Ch. 7 

the Legislature as would justify us in departing from the interpreta- 
tion which we have given the paragraph. 

Prior to the adoption of the Eighteenth Amendment to the Federal 
Constitution, a club “organized imd conducted in good faith, with a lim- 
ited and selected membership, really owning its property in common, 
and formed for social, literary, or other purposes, to which the furnish- 
ing of liquors to its members would be merely incidental, in the same 
way, to the same extent, that the supplying of dinners or daily papers 
might be, then it cannot be considered as within either the purpose or 
letter of the law [Brooks Law].” lOein v. Livingston Club, 177 Pa. 
224, 232, 35 A. 606, 608, 34 L.R.A. 94, 55 Am.St.Rep. 717. By the Li- 
quor Control Act of 1933, the Legislature provided for the licensing of 
all clubs and, as we have heretofore pointed out, provided one license 
fee where the sales are only to members and another and larger li- 
cense fee, the same as that for hotels and restaurants, where the clubs 
cater to groups of nonmembers. In section 3 of the act (47 PS § 744 — 
3) , dealing with its interpretation, the Legislature said: “Except as 
otherwise expressly provided, the purpose of this act is to prohibit 
transactions in liquor which take place wholly within the Common- 
wealth, except by and under the control of the board." (Italics sup- 
plied.) The word “transactions” is much broader than “sale and im- 
portation,” It is impossible, after a consideration of the reasons given 
by the Supreme Court in the Livingston Case for concluding that a 
dispensing of liquor for a price to members of a club of the kind indi- 
cated was not a sale, to come to any other conclusion than that the- 
effect of the Livingston Case has been nullified by the Legislature, and 
that a dispensing of liquor by a club for a price to its members is now 
to be regarded as a sale and subject to the regulations of the Liquor 
Control Act. In that case the Supreme Court commented upon the 
fact that the Legislature had not indicated an intention to class such 
dispensing of liquors as a sale, and that this was a matter within the 
control of the Legislature. The lawmaking department of the com- 
monwealth has now spoken upon the subject, and it is definitely settled 
that a club must take out a license before engaging in the sale of in- 
toxicating liquor, even to its members. 

It follows that such conclusions as were stated by the members of 
the Legislature were based on an incorrect interpretation of the law. 
In addition, it is of importance to note that the author of the amend- 
ment distinctly said that in his opinion a sale could not be made on, 
Sunday, while the author of the bill only went so far as to say that li- 
quor might be dispensed to members. It is most apparent that these- 
opinions of members of the House furnish no basis for a different con- 
clusion than that at which we have arrived. We are all of the opinion, 
that the order should be affirmed. 

The order of the court below is affirmed. 

NOTES 

1. Concerning the problem of using extrinsic aids In the Intei-pretation of state- 
statutes. see "Statutory Constnjction — Use of Extrinsic Aids in Wisconsin" (1940). 
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Wis.L.Rev, 463. See generally “Legislative Materials to Aid Statutory Interpre- 
tation”, 50 Harv.L.Ilcv. 822 (19,87). 

2. Of. With the principal case on wse of debates of state legislature, Houghton 
Mlflln V. Continental Bank, 293 IlLApp. 423, 12 N.E.2d 714 (1938). 

3. See use made of recommendation of the New York Law Revision Commission 
that resulted in the act which was being interpreted, in Fonthelm v. Third Ave. Ry. 
Oo„ 257 App.Div. 147, 12 N.Y.S.2d 90 (1939). 

4. See International Brotherhood v. Wisconsin Employ. R. Bd., 249 Wis. 362, 
24 N.W.2d 672 (1946) (state court using report of Congressional committee in In- 
terpreting federal act). 


AH KOW V. NUNAN 

Circuit Court of the United States, 1879. 6 Sawy. 562. 

By the court, Mr. Justice Field. The plaintiff is a subject of the 
Emperor of China, and the present action is brought to recover dam- 
ages for his alleged maltreatment by the defendant, a citizen of the 
state of California and the sheriff of the city and county of San Fran- 
cisco. The maltreatment consisted in having wantonly and malicious- 
ly cut off the queue of the plaintiff, a queue being worn by all China- 
men, and its deprivation being regarded by them as degrading and as 
entailing future suffering. 

' It appears that in April, 1876, tlie legislature of California passed 
an act “concerning lodging-houses and sleeping apartments within the 
limits of incorporated cities," declaring, among other things, that any 
person found sleeping or lodging in a room or an apartment containing 
less than five hundred cubic feet of space in the clear for each person 
occupying it, should be deemed guilty of a misdemeanor, and on con- 
viction thereof be punished by a fine of not less than ten or more than 
fifty dollars, or imprisonment, in the county jail, or by both such fine 
and imprisonment, Session Laws of 1875-6, p. 759. Under this act 
the plaintiff, in April, 1878, was convicted and sentenced to pay a fine 
of ten dollars, or in default of such payment to be imprisoned five days 
in the county jaU. Failing to pay the fine, he was imprisoned. The de- 
fendant, as sheriff of the city and county, had charge of the jail, and 
during the imprisonment of the plaintiff cut off his queue, as alleged. 
The complaint avers that it is the custom of Chinamen to shave the 
hair from the front of the head and to wear the remainder of it braid- 
ed into a queue; that the deprivation of the queue is regarded by them 
as a mark of disgrace, and is attended, according to their religious 
faith, with misfortune and' suffering after death; that the defendant 
knew of this custom and religious faith of the Chinese, and knew also 
that the plaintiff venerated the custom and held the faith; yet, in dis- 
regard of his rights, inflicted the injury complained of; and that the 
plaintiff has, in consequence of it, suffered great mental anguish, been 
disgraced in the eyes of his friends and relatives, and ostracised from 
association with his countrymen; and that hence he has been damaged 
to the amount of ten thousand dollars. 
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Two defenses to the action are set up by the defendant; the second 
one being a justification of his conduct under an ordinance of the 
city and county of San Francisco. It is upon the sufficiency of the 
latter defense that the case is before us. The ordinance referred to 
was passed on the fourteenth of June, 1876, and it declares that every 
male person imprisoned in the county jail, under the judgment of any 
court having jurisdiction in criminal cases in the city and county, shall 
immediately upon his arrival at the jail have the hair of his head “cut 
or clipped to an uniform length of one inch from the scalp thereof,” 
and it is made the duty of the sheriff to have this provision enforced. 
Under this ordinance the defendant cut off the queue of the plaintiff. 

The validity of this ordinance is denied by the plaintiff on two 
grounds : 1. That it exceeds the authority of the board of supervisors, 
the body in which the legislative power of the city and county is vest- 
ed; and, 2. That it is special legislation imposing a degrading and 
cruel punishment upon a class of persons who are entitled, alike with 
all other person within the jurisdiction of the United States, to the 
equal protection of the laws. We are of opinion that both these posi- 
tions are well taken. . . 

The second objection to the ordinance in question is equally conclu- 
sive. It is special legislation on the part of the supervisors against a 
class of persons who, under the constitution and laws of the United 
States, are entitled to the equal protection of the laws. The ordinance 
was intended only for the Chinese in San Francisco. This was avowed 
by the supervisors on its passage, and was so understood by every one. 
The ordinance is known in the community as the “queue ordinance,” 
being so designated from its purpose to reach the queues of the 
Chinese, and it is not enforced against any other persons. The rea- 
son advanced for its adoption, and now urged for its continuance, is, 
that only the dread of the loss of his queue wiU induce a Chinaman to 
pay his fine. That is to say, in order to enforce the payment of a fine 
imposed upon him, it is necessary that torture should be superadded to 
imprisonment. Then, it is said, the Chinaman will not accept the al- 
ternative, which the law allows, of working out his fine by his im- 
prisonment, and the state or county will be saved the expense of keep- 
ing him during the imprisonment. Probably the bastinado, or the 
knout, or the thumbscrew, or the rack, would accomplish the same 
end; and no doubt the Chinaman would prefer either of these modes 
of torture to tliat which entails upon him disgrace among his country- 
men and carries with it the constEuit dread of misfortune and suffer- 
ing after death. It is not creditable to the humanity and civilization 
of our people, much less to their Christianity, that an ordinance of this 
character was possible. 

The class character of this legislation is none the less manifest be- 
cause of the general terms in which it is expressed. The statements of 
supervisors in debate on the passage of the ordinance cannot, it is true, 
be resorted to for the purpose of explaining the meaning of the terms 
; used; but they can be resorted to for the purpose of ascertaining the 
general object of the legislation proposed, and the mischiefs sought to 
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remedied. Besides, we cannot shut our eyes to matters of public no- 
toriety and general cognizance. When we take our seats on the bench 
we are not struck with blindness, and forbidden to know as judges 
what we see as men; and where an ordinance, though general in its 
terms, only operates upon a special race, sect or class, it being univers- 
ally understood that it is to be enforced only against that race, sect or 
class, we may justly conclude that it was the intention of the body 
adopting it that it should only have such operation, and treat it ac- 
cordingly. We may take notice of the limitation given to the general 
terms of an ordinance by its practical construction as a fact in its hist- 
ory, as we do in some cases that a law has practically become obsolete. 
If this were not so, the most important provisions of the constitution, 
intended for the security of personal rights, would, by the general 
terms of an enactment, often be evaded and practically annulled. 
Brown v. Piper, 1 Otto. 42; Ohio Life Ins. and Trust Co. v. Debolt, 16 
How. 435; Scott v. Sandford, 19 Id. 407. The complaint in this case 
shows that the ordinance acts with special severity upon Chinese pris- 
oners, inflicting upon them suffering altogether disproportionate to 
what would be endured by other prisoners if enforced against them. 
Upon the Chinese prisoners its enforcement operates as a “crhel and 
unusual punishment.” . 

The plaintiff must have judgment on the demurrer to the defend- 
ant’s plea of justification; and it is so ordered. 

NOTE 

In Federal Trade Comm. v. Ealadam Co.. 283 XJ.S. 043. 51 S.Ct, 587, 75 L.Ed. 
1324, 79 A.L.R, 1101 (1031), tile principal case was relied upon as authority for 
using Congressional debates as evidence of legislative purpose. 


HARRY WILLMER JONES, THE PLAIN MEANING RULE AND 
EXTRINSIC AIDS IN THE INTERPRETATION OF STATUTES 

25 Waah,U,n.Q. 2, 10-11 (1939). 

. . . The Supreme Court has frequently quoted from the opin- 

ion of Mr. Justice Brown in Hamilton v. Rathbone,^ to the effect that 
“the province of construction lies wholly within the domain of am- 
biguity,” and that extrinsic aids may be “resorted to to solve but not 
to create an ambiguity.” Not even committee reports, generally re- 
garded as the most reliable of the extrinsic aids, are admissible as 
evidence that the decision directed by the supposed “plain meaning” 
of the text of a statute is not the result which the members of the 
legislature actually intended. 

Theoretically, the plain meaning rule raises a preliminary issue of 
admissibility in every case, and the acceptance or rejection of offered 
extrinsic aids should depend upon the disposition which the court 
malces of that preliminary issue. The evidence afforded by extrinsic 


1 (1809) 175 U.S. 414, 421, 20 S.Ct. 155, 44 L.Ea. 219 (Italics are those of Browu. .T\ 
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aids, logically speaking, should be irrelevant unless the interpreting 
court has first come to the conclusion either that the statute is “am- 
biguous” with respect to the fact situation of the particular controver- 
sy, or that the application of the statute, according to its literal mean- 
ing, would lead to “absurd or wholly impracticable conse'quences.” 
The frequently quoted formula that extrinsic aids may be resorted to 
“to solve but not to create an ambiguity” can only mean that the evi- 
dence provided by such aids should be considered solely for the light 
which it throws upon the proper resolution of a doubt or “ambiguity” 
apparent to the courts before it examines the extrinsic sources. In 
other words, the theory of the plain meaning doctrine is that the “am- 
biguity” or “absurdity” which will take a case outside the scope of its 
application must be discoverable upon a bare or literal reading of the 
text, wholly apart from the background or context which the com- 
mittee reports and other extrinsic sources provide. . 


BOSTON SAND & GRAVEL CO. v. UNITED STATES 

• Supreme Court of the United States, 1028. 

278 U.S. 41, 49 S.Ct. 52, 7,8 U.Ed, 170, 

Mr. Justice Holmes delivered the opinion of the Court. 

This is a libel in admiralty brought by the petitioner to recover for 
damages done to its steam lighter Cornelia by a collision with the 
United States destroyer Bell. It is brought against the United States 
by authority of a special Act of May 15, 1922, c. 192, 42 Stat., Part 2, 
1590. There has been a trial in which both vessels ultimately were 
foimd to have been in fault and it was ordered that the damages should 
be divided. (C.C.A.) 7 F.2d 278. Thereafter the damages were as- 
certained (D.C.) 16 F.2d 643) and the petitioner sought to be allowed 
Interest upon its share. (There was no cross-libel. ) The Circuit Court 
of Appeals, going on the words of the statute, parallel legislation, and 
the general understanding with regard to the United States, held that 
no interest could be allowed. 19 F.2d 744. As there was a conflict of 
opinion with the Second Circuit dealing with similar language in a spe- 
cial act, New York & Cuba Mail S. S. Co. v. United States (C.C.A.) 
16 F.2d 945, a writ of certiorari was allowed by this Court, 275 U.S. 
519, 48 S.Ct. 121, 72 L.Ed, 403. 

The material words of the Act are that the District Court “shall 
have jurisdiction to hear and determine the whole controversy and to 
enter a judgment or decree for the amount of the legal damages sus- 
tained by reason of said collision, if any shall be found to be due either 
for or against the United States, upon the same principle and measure 
of liability with costs as in like cases in admiralty between private par- 
ties with the same rights of appeal.” On a hasty reading one might be 
led to believe that Congress had put the United States on the footing of 
a private person in all respects. But we are of opinion that a scrutiny 
leads to a different result. It is at least possible that the words fixing 
the extent of the government’s liability were carefuUy chosen, and we 
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are of opinion that they were. We start with the rule that the United 
States is not liable to interest except where it assumes the liability 
by contract or by the express words of a statute, or must pay it as part 
of the just compensation required by the Constitution. Seaboard Air 
Line Ry. Co. v. United States, 261 U.S. 299, 304, 306, 43 S.Ct. 354 (67 
L.Ed. 664) , Next we notice that when this special act was passed 
there was a recent general statute on the books, the Act of March 9, 
1920, e. 95, § 3, 41 Stat. 525, 526 [46 USCA § 743], allowing suits in 
admiralty to be brought in personam against the United States, in 
which it was set forth specifically that interest was to be allowed upon 
money judgments and the rate was four per centum not the six per 
centum that the petitioner expects to get. The later general statute 
passed as a substitute for special biUs like the one before us, allows 
suits in admiralty for damages done by public vessels but excludes in- 
terest in terms. Act of March 3, 1925, c. 428, § 2, 43 Stat. 1112 (46 
USCA § 782). 

We are satisfied by the argument for the Government that the poli- 
cy thus expressed in the Act of 1925 had been the policy of the United 
States for years before 1922 and that the many private acts like the 
present generally have been tmderstood, before and since the act now 
in question not to carry interest by the often repeated words now before 
us. This was stated by the Attorney General in a letter to the Chair- 
man of the Senate Committee on Claims when the Act of 1925 was un- 
der consideration (Sen.Report 941, p. 12, 68th Cong., 2d Sess.) and the 
bill was amended so as to remove all doubt. The Act of March 2, 1901, 
c. 824, 31 Stat. 1789, believed to be the first of the private acts in the 
present form, was passed after an arfiendment striking out an allow- 
ance of interest, thus showing that the words now relied upon then 
were understood not to allow it. The same thing has happened re- 
peatedly with later acts, and when by exception interest has been al- 
lowed it has been allow^ by express words. Before 1901, since 1871, 
such cases had been referred to the Court of Claims which was for- 
bidden by statute to allow interest. Rev.Sts. § 1091; Code, title 28, § 
284, (28 USCA § 284) . It is said that when the meaning of language 
is plain we are not to resort to evidence in order to raise doubts. That 
is rather an axiom of experience than a rule of law and does not pre- 
clude consideration of persuasive evidence if it exists. If Congress has 
been accustomed to use a certain phrase with a more limited meaning 
than might be attributed to it by common practice it would be arbi- 
trary to refuse to consider that fact when we come to interpret a stat- 
ute. But as we have said the usage of Congress simply shows that it 
has spoken with careful precision, that its words mark the exact spot 
at which it stops, and that it distinguishes between the damages caused 
by the collision and the later loss caused by delay in paying for the 
first — ^between damages and “the allowance of interest on damages” 
as it is put by Mr. Justice Bradley in The Scotland, 118 U.S. 507, 6 S. 
Ct. 1174, 30 L.Ed. 153. 

What the Act authorizes the Court to ascertain and allow is the 
"amount of the legal damages sustained by reason of said collision.” 
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Of these interest is no part. It might be in case of the detention of 
money. But this is not a claim for the detention of money, nor can 
any money be said to have been detained. When a jury finds a man 
guilty of a tort or a crime it may determine not only the facts but also 
a standard of conduct that he is presumed to have known and was 
bound at his peril to follow, Nash v. United States, 229 U.S. 373, 377, 
33 S.Ct. 780, 57 L.Ed. 1232. But legal fiction never reached the height 
of holding a defendant bound to know the estimate that a jury would 
put upon the damage that he had caused. As the cause of action is 
the damage not the detention of the money to be paid for it, it could be 
argued in a respectable Court, as late as 1886, that at common law, 
even as a matter of discretion, interest could not be allowed. Frazer 
V. Bigelow Carpet Co., 141 Mass. 126, 4 N.E. 620. And although it 
commonly is allowed in admiralty still the element of discretion is not 
wholly absent there. As stated by Mr. Justice Bradley in The Scot- 
land, 118 U.S. 507, 6 S.a. 1174, 30 L.Ed. 153, "the allowance of inter- 
est on damages is not an absolute right.’’ When the Government is 
concerned there is no obligation until the statute is passed and the 
foregoing considerations gain new force. 

It has been urged that the United States would claim interest and 
that as the statute speaks of “damages . . . due either for or 

against the United States’’ the claims on the two sides stand alike. 
But that is not true. The United States did not need the statute, and 
it has been held that, even in the adjustment of mutual claims between 
an individual and the Government, while the latter is entitled to in- 
terest on its credits it is not liable for interest on the charges against 
it. United States v. Verdier, 164 U.S. 213, 218, 219, 17 S.Ct. 42, 41 L. 
Ed. 407; United States v. North American Transportation & Trading 
Co., 253 U.S. 330, 336, 40 S.Ct. 518, 64 L.Ed. 935. 

The mention of costs and the omission of interest again helps the 
conclusion to which we come. Compare Judicial Code, § 152, and the 
same, § 177; U.S.Code, title 28, §§ 258, 284 (28 USCA §§ 258, 284). 

Decree affirmed. 

Mr. Justice Sutherland (dissenting) .... The rule was terse- 
ly stated in United States v. Hartwell, 6 Wall. 385, 396 (18 L.Ed. 830) : 

“If the language be clear it is conclusive. There can be no construc- 
tion where there is nothing to construe.” 

This is also the recognized rule of the English courts. In one of the 
English decisions Lord Denman said the court was bound to look to 
the language employed and construe it in its natural and obvious 
sense, even though that was to give the words of the act an effect 
probably never contemplated by those who obtained the act and very 
probably not intended by the Legislature which enacted it. The King 
V, The Commissioners, 5 A. & E. 804, 816. See, also. United States v. 
Lexington Mill Co., 232 U.S. 399, 34 S.Ct. 337, 58 L.Ed. 658, L.R.A. 
1915B, 774; Camjnetti v. United States, 242 U.S. 470, 485, 37 S.Ct, 
192, 61 L,Ed. 442, L.R.A.1917F, 502. Ann.Cas.l917B, 1168; Russell 
Co. V. United States, 261 U.S. 514, 519, 43 S.Ct. 428, 67 L.Ed. 778. 

ReA.T> & A/TAr’nrvv Ax-n TT r< *r> x — 
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The enforcement of the statute according to its plain terms results in 
no absurdity or injustice, for, as this court recently said, in holding 
the United States liable for damages including interest in a collision 
case where the government had come into court to assert a claim on 
its own behalf: 

“The absence of legal liability in a case where but for its sovereign- 
ty it would be liable does not destroy the justice of the claim against 
it.” United States v. The Thelila, 266 U.S. 328, 340, 45 S.Ct. 112, 113 
(69 L.Ed. 313). 

To refuse interest in this case, in my opinion, is completely to change 
the clear meaning of the words employed by Congress by invoking the 
aid of extrinsic circumstances to import into the statute an ambiguity 
which otherwise does not exist and thereby to set at naught the prior 
decisions of this court and long-established canons of statutory con- 
struction. 

Mr. Justice Butler, Mr. Justice Sanford, and Mr. Justice Stoive 
concur in this opinion. 


NOTE 

ScQ commentary on the principal case in 27 Mlch.L.Rev. 815 (1029). 


UNITED STATES v. AMERICAN TRUCKING ASS’NS 

Supreme Court of the United States, 1940. 

310 U.S. 634, 00 S.Ct 1059, 84 L.Ed. 134S. 

[The case appears supra, p. 1051.] 


UNITED STATES v. DICKERSON 

Supreme Court of the United States, 1940. 

310 U.S. 664, 60 S.Ct 1034, 84 L.Ed. 1356. 

Mr. Justice Murphy delivered the opinion of the Court. 

The question is whether respondent, Dickerson, may recover a judg- 
ment against the United States upon a cause of action founded upon 
Section 9 of the Act of June 10, 1922, c. 212, 42 Stat. 625, 629, 630, 10 
U.S.C.A. § 633. 

Section 9 provides that after the 1st of July, 1922, an enlistment al- 
lowance shall be paid “to every honorably discharged enlisted man 
. who reenlists within a period of three months from the date 
of his discharge”. Respondent, who was honorably discharged upon 
the termination of an enlisted period ending on the 21st of July, 1938, 
reenlisted on the following day, the 22nd, for a period of three years, 
but was not paid an enlistment allowance. He thereupon brought this 
action in the Court of Claims. It is conceded that Section 9, if not re- 
pealed or suspended at the date of his reenlistment, would entitle him 
to the sum of seventy-five dollars. 
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The Government opposed the action before the Court of Claims on 
the ground that Section 402 of Public Resolution No. 122, June 21, 
1938, c. 554, 52 Stat. 809, 818, 819, suspended the allowance for re- 
enlistment during the fiscal year ending June 30, 1939. Section 402 
contains a proviso, appended to an appropriation for the Rui’al Elec- 
trification Administration, that “no part of any appropriation con- 
tained in this or any other Act for the fiscal year ending June 30, 1939, 
shall be available for the payment” of any enlistment allowance for 
“reenlistments made during the fiscal year ending June 30, 1939, not- 
withstanding the applicable portions of sections 9 and 10” of the Act of 
June 10, 1922. 

The Court of Claims entered judgment for respondent on the ground 
that Section 402, while it restricted the funds available for payment 
of the allowance, did not suspend or repeal Section 9. Because of the 
importance of the issue in the administration of the revenues, we 
granted certiorari. March 25, 1940, 309 U.S. 647, 60 S.Ct. 713, 84 L. 
Ed. 999. 

There can be no doubt that Congress could suspend or repeal the au- 
thorization contained in Section 9; and it could accomplish its purpose 
by an amendment to an appropriation bill, or otherwise. United States 
V. Mitchell, 109 U.S. 146, 150, 3 S.Ct. 151, 153, 27 L.Ed. 887; Mathews 
V. United States, 123 U.S. 182, 8 S.Ct. 80, 31 L.Ed. 127; Dunwoody v. 
United States, 143 U.S. 578, 12 S.a. 465, 36 L.Ed. 269; Belknap v. 
United States, 150 U.S. 588, 593, 14 S.Ct. 183, 185, 37 L.Ed. 1191; 
United States v. Vulte, 233 U.S. 509, 515, 34 S.Ct. 664, 666, 58 L.Ed. 
1071. See United States v. Langston, 118 U.S. 389, 6 S.Ct. 1185, 30 
L.Ed. 164. The question remains whether it did so during the fiscal 
year ending on the 30th of June, 1939. 

Section 9 remained in full force and effect during the eleven fiscal 
years ending on the 30th of June, 1923 to 1933, after which date it was 
suspended during the ensuing four fiscal years by a provision inserted 
in various appropriation acts. Section 18 of the Economy Act of 
March 3, 1933, c. 212, 47 Stat. 1489, 1519, 37 U.S.C.A. § 13 note, pro- 
vided that: “So much of sections 9 and 10 of the Act . . . ap- 
proved June 10, 1922 ... as provides for the payment of en- 

listment allowance to enlisted men for reenlistment within a period of 
three months from date of discharge is hereby suspended as to reen- 
listments made during the fiscal year ending June 30, 1934.” This 
provision, which concededly suspended the authorization for the en- 
listment allowance, was continued in full force and effect for the fiscal 
years ending on the 30th of June, 1935, 1936 and 1937, by its insertion 
in the Economy Provisions of the Independent Office Appropriation 
Act for the fiscal year 1935 and in the Treasury-Post Office Appropria- 
tion Acts for the fiscal years 1936 and 1937.^ 

The Second Deficiency Appropriation Bill of May 28, 1937, c. 277, 
50 Stat. 213, 232, also contained a provision affecting the enlistment 

lAcl March 28, IS34, c. 102, 48 Stat. 509, 623; Act May 14, 1035, c, 110, 49 Stat. 
218, 220, 227; Act June 23, 1930, e 726, 49 Stat. 1827, 1837. 
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allowance but the form of words used was changed. That Act as 
passed by Congress provided that “no part of any appropriation con- 
tained in this or any other Act for the fiscal year ending June 30, 1938, 
shall be available for the payment of enlistment allowance to enlisted 
men for reenlistment within a period of three months from date of dis- 
charge as to reenlistments made during the fiscal year ending June 
30, 1938, notwithstanding the applicable provisions of sections 9 and 
10 of the Act” approved June 10, 1922. The identical provision, with 
the exception of the dates, was appended as a proviso to Section 402 of 
Public Resolution 122, copied above, and was made applicable during 
the fiscal year ending on the 30th of June, 1939. 

The provision inserted in the Second Deficiency Appropriation Bill 
for 1937 was introduced on the floor of the Senate as an amendment by 
Senator Byrnes. In response to questions concerning the amendment, 
the Senator stated (81 Cong.Rec. 4426) : “ . . . the language of 

the amendment has been carried ordinarily in the Treasury and Post 
Office Appropriation Bill, but was not carried in that appropriation 
bill this year, and is therefore proposed to be included in the bill now 
before us. . , . The effect of it is simply to carry the same limi- 

tation that has been carried for years in the appropriation bills. 

. Its purpose is to continue the appropriation situation that 
has existed for years, so that no bounty shall be paid for reenlistment 
in the military and other uniformed services.” The amendment was 
thereupon adopted in the Senate without recorded opposition, and was 
sent to conference. The House managers, in reporting the amend- 
ment to the House, described it as “Continuing during the fiscal year 
1938 the suspension of the reenlistmcnt gratuity for enlisted personnel 
of the Army, Navy, Marine Corps, emd Coast Guard.” 81 Cong.Rec, 
5084. The course of the debate amply discloses that the House re- 
garded the amendment as continuing during the fiscal year 1938 the 
same restriction on the enlistment allowance as the provision inserted 
in earlier appropriation bills.* It was then adopted by the House. 81 
Cong.Rec. 5091. 


» Mr. Scott, one of the chief speakers against the amendment, stated (SI Cong. 
Ilec. 5089): 

“In 1933 an amendment went into the Treasury-Post Office appropriation bill talc- 
ing away or suspending this reenlistment bonu.s. . . . The provision was con- 

tinued by inserting it in the Treasury-Post Office appropriation bill each year from 
1933 until this year. It was in the Treasury-Post Office appropriation bill that was 
brought into the Ilouse for consideration this year. I raised a point of order 
against the provision on the ground it was legislation on an appropriation bill, 
and that it did not come under the Holman rule. The Ohairm.an of the Oonjmittee 
sustained the point of order. 

“The bill went to the Senate and the suspension was not placed in the bill. The 
second deficiency appropriation bill passed the House and went over to the Senate. 
This amendment was placed in there. It was clearly subject to a point of order in 
the Senate, but the point was not made against it. 

“It now comes back to the I-Iouse for a separate vote as an amendment. If we 
vote for this amendment it means the further suspension of the leenllstment bonus 
to the enlisted personnel of the Army. Navy, Marine Corps, Coast and Geodetic 
Survey, and Coast Guard.” 

Mr. Woodrum, who took charge of explaining the Conference Report to the House, 
stated (81 Oong.Eee. 5090): 
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The identical provision (except as to the dates) , eventually appended 
to Section 402 of Public Resolution 122, was introduced as an amend- 
ment to the Second Deficiency Appropriation Bill for the fiscal year* 
1938 (H.R. 10851, 75th Cong., 3d Sess.), then pending in the House. 
83 Cong.Rec. 8522-8569. A point of order was made against the 
amendment on the ground that it was legislation in an appropriation 
bill; Representative Woodrum, who had charge of the amendment, 
admitted that the point of order was good, and the Chair sustained it. 
83 Cong.Rec. 8567. The amendment was then offered in the Senate, 
where the Presiding Officer also sustained a point of order that it was 
legislation in an appropriation bill.® 83 Cong.Rec. 9189. 

' The provision was thereafter included by the conference committee 
as a proviso to Section 402 of H.J.Res. 679 (which later became Pub. 
Res. No. 122) . See 83 Cong.Rec. 9512, 9677. It was passed by the 


“In the first place, I wish to emphasise the fact that the language In the araend- 
nieut only a.skR to continue this legislation for the fiscal year 1938. . . . We ask 
in this amendment that during the next flseal year this reenlistment bonus be not 
allowed ; aiid I may say, Mr. Speaker, this is not taking one solitary thing away 
from any enlisted man in the Army, Navy, or Marine Corps. He is getting exact- 
ly the pay that was promised him, and every member of the Army, Navy, and 
Marine Corps who enlisted during the last 3 years enlisted with the knowledge 
there was no reenllstment bonus going to be paid to him If he did reenlist. . . . 

“ . . . they know now what they knew when they reenllsted, that the time 

has not yet come when the Congress can offer a bonus to people working for the 
Government” 

3 Senator Bymea, who had offered the amendment on behalf of the Appropria-' 
tions Committee, then engaged in the following colloquy with Senator Walsh (83, 
Cong.Rec. 9189, 9190): 

“Mr. Byrnes. ... 1 will say to the Senator from Massachusetts, in the light i 
of the ruling of the Chair, that before the Congress adjourns 1 shah certainly make 
an effort to do something to bring about a change, so that there will not be dis- 
satisfaction among the various services. If the bounties were all restored, millions ' 
of dollars would be involved. 

"Mr. Walsh. Is not the situation that under existing law there is now an au- 
thorization of funds to be paid to those who reenlist In the Army, Navy, Marine 
Corps, and Public Health Service? Is not that the situation? 

“Mr. Byrnes. There is authority to pay the bounty. It has not been paid 
for 6 years. 

“Mr. Walsh. No funds are available. 

“Mr. Byrnes. No funds are available. 

“Mr, Walsh. The House Bill did seek to provide funds for reenllstment bounties 
in the Army. Of course, it would be highly discriminatory to have reenllstment 
bounties paid to tho.se who reenlist in the Army, and none paid to those who reen- 
list in the other branches of the military service. 

“Mr. Byrnes. It would certainly be discriminatory, and cause great dissatisfac- 
tion among the services. 

“kSr. Walsh. Is the bUi now in such shape that no funds are provided for re- 
enlistment bounties for any branch of the military service? 

“Mr. Byrnes. That is correct. 

“Mr, Walsh. What the Senator sought to do was to have Congress declare as Its 
policy that it did, not intend in the future to pay such reenlistinent bounties, so as 
to prevent possible claims; is not that true? 

"Mr. Byrnes. Mr. President, the sole position of the Committee Is that no 
funds being provided, we should not leave open the opportunity for numbers of 
persons to file claims in the Court of Claims in behalf of men who reeiilist, with the 
result that a year from now, or 2 years from now, some men would receive the 
reenlistment bounty or some part of it, after the attorneys received their fees. 

“Mr. Waish, I think I understand." 
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Senate without much debate.'* In the House, the debate disclosed that 
the amendment had the same purpose and effect as the provision in- 
serted in the various appropriation bills for the preceding years. 
Representative Woodrum, in presenting the amendment to the House, 
described it as follows (83 Cong.Rec. 9677) ; 

“ . . .we are providing a further inhibition for 1 year against 

payment of the reenlistment allowances in the military and naval serv- 
ices, 

“No reenlistment allowances have been paid for the past 5 fiscal 
years in any of the services, and in the absence of permanent law stop- 
ping it, the inhibition has been shuttled about in economy bills and ap- 
propriation bills at one time or another. We have not paid them for 
5 years, and the latter part of this amendment now before the House 
is a Senate amendment which discontinues for another year the pay- 
ment of the reenlistment allowances.” The opponents of the amend- 
ment, while questioning its wisdom, were in general agreement with 
its sponsors concerning its purpose and effect. 83 Cong.Rec. 9678- 
9679. The amendment was then adopted by the House. 83 Cong.Rec. 
9679. 

We are of opinion that Congress intended in Section 402 to suspend 
the enlistment allowance authorized by Section 9 during the fiscal year 
ending on the 30th of June, 1939. The legislative history, summarized 
above, discloses that Congress intended the legislation concerning the 
allowance during the fiscal years 1938 and 1939 as a continuation of 
the suspension enacted in each of the four preceding years. The adop- 
tion in the act of May 28, 1937, of different terminology might in other 
circimistances indicate an intent to change the object of the legislation. 
Compare Brewster v. Gage, 280 U.S. 327, 337, 50 S.Ct. 115, 117, 74 L. 
Ed. 457; Crawford v. Bm^ke, 195 U.S. 176, 190, 25 S.Ct. 9, 12, 49 L.Ed. 
147; Pirie v. Chicago Title & Tru.st Co., 182 U.S. 438, 448, 21 S.Ct. 906, 
910, 45 L.Ed. 1171. But the drawing of such an inference is a work- 
able rule of construction, not an infallible guide to legislative intent, 
and cannot overcome more persuasive evidence where, as here, it ex- 
ists. Compare Boston Sand & Gravel Co. v. United States, 278 U.S. 
41, 48, 49 S.Ct. 52, 53, 73 L.Ed. 170. 

The respondent contends that the words of Section 402 are plain 
and unambiguous and that other aids to construction may not be 
utilized. It is sufficient answer to deny that such words when used 


4 The debate In the Senate was as follows (S3 Oong.Ree. 9512) : 

"Mr. Walsh. Mr. President, I understand that tlie bill as it passed the House 
contained a provision for tlie use of funds from this appropriation for reenllstments 
in the Army, and no provisions were made for the use of any of the appropria- 
tion for the payment of reenlistmeats In the Navy, the Marine ■Corps, or the Coast 
Guard. 

"Mr. Adams. That is correct. 

"Mr. Walsh. The purpose of the amendment Is to eliminate the provision for 
payment in case of reenlistraents in the Army because it is discriminatory against 
the other services and civil forces, which formerly received reenJistment pay and 
allowances. 

"Mr. Adams. That is correct, and It is to open the way for statutory clearing 
of the whole situation. 
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in an appropriation bill are words of art or have a settled meaning. 
See United States v. Perry, 8 Cir., 50 F. 743, 748.® The very legislative 
materials which respondent would exclude refute his assumption. It 
would be anomalous to close our minds to persuasive evidence of in- 
tention on the ground that reasonable men could not differ as to the 
meaning of the words. Legislative materials may be without probative 
value, or contradictory, or ambiguous, it is true, and in such cases 
will not be permitted to control the customary meaning of words or 
overcome rules of syntax or construction found by experience to be 
workable; they can scarcely be deemed to be incompetent or irrele- 
vant. See Boston Sand & Gravel Co. v. United States, supra, 278 U.S. 
at page 48, 49 S.Ct. at page 53, 73 L.Ed. 170. The meaning to be 
ascribed to an Act of Congress can only be derived from a considered 
weighing of every relevant aid to construction.® These lead to the con- 
clusion that the judgment of the court below must be reversed. 

Reversed. " 

The Chief Justice, Mr. Justice McReynolds, Mr. Justice Stone, 
and Mr. Justice Roberts are of opinion that the judgment should be 
affirmed on the views expressed by the Court of Claims. 

NOTE 

The principal case Is the subject o£ comment In 29 Geo.LJ. 256 (1940). 


BEACH V. UNITED STATES 

United States Court of Appeals lov the District o£ Columbia, 1944. 
79 App.D.C. 208, 144 F.2a 533. 

[The case appears supra, p. 1057.] 


WESTERN UNION TELEGRAPH CO. v. LENROOT * 

Supreme Court ol the United States, 1045. 

823 U.S. 400, 65 S.Ct. 335, 89 L.Ed. 414, 

Mr. Justice Jackson delivered the opinion of the Court. 

, . . The major events of the recorded legislative history of 

this Act so far as relevant were as follows: After the President’s labor 
message of May 24, 1937 (House Doc. No. 255, 75th Cong., 1st Sess., 
p, 2 ) , reminded Congress that ‘‘A self-respecting and self-supporting 
democracy can plead no justification for the existence of child labor,” 
bills carefully chawn to carry out his recommendations were intro- 
duced in the Senate hy Senator Black and in the House by Repre- 


s Compare Luce, Legislative Problems (193S), pp. 421 et seq„ 432. 

6 “’Whore the mind labours to discover the design of the legislature, it seizes 
every thing from which aid can be derived . . . United States v. Fisher. 2 

Oranch 368, 386, 2 L.Ed. 304. 

* See statement of the case supra, p. 729. 
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sentalive Connery. These bills expressly and comprehensively pro- 
hibited the employment of child labor either in interstate commerce or 
in production of goods intended for shipment in interstate commerce, 
as well as prohibiting shipment of goods made by child labor.® When 
the Black bill came to vote in the Senate, however, all of its child-labor 
provisions were stricken, and the provisions of another bill recom- 
mended by the Committee on Interstate Commerce were substituted.^ 
This prohibited the shipment in interstate commerce of goods made by 
child labor, but it did not prohibit the use of it in carrying on the com- 
merce itself. Thus the Senate deleted a direct prohibition of the em- 
ployment under question here. But the House, in turn, struck out all 
of the child labor provisions of the Senate bill and substituted those of 
the Connery bill,® which was a counterpart of the Black bill. This was 
much amended, but as passed at length it contained a provision for- 
bidding child labor in interstate commerce “in any industry affecting 
commerce” and a prohibition of shipment of child-labor-made goods.® 
The Senate, however, did not agree to the House bill, but meanwhile 


3 "Sec. 7. It shall be unlawful for any person, directly or indirectly — 

“(1) to transport or cause to bo transported in Intevstetc cmnmerce, or to aid or 
assist in transporting, or obtaining transportation in interstate commerce for, or 
to ship or deliver or sell in interstate commerce, or to ship or deliver or soil with 
Icnowlodge that shipmeul or delivery or sale thereof In interstate commerce Is In- 
tended, any unfair goods ; or 

"(2) to employ under any sub, standard labor conditions any employee engaged in 
Interstate commerce or in the production of goods intended for transportation or 
sale In violation of clause (1) of this section.” This was the provision In the bill 
S. 2475 as reported, respectively, by the Senate Committee on Education and Lalmr, 
July 6, 1937, and by the House Committee on Labor, August C, 1937. “Unfair goods” 
was defined to mean goods produced by any substandard labor condition, and the 
latter was defined to include child labor. §§ 2(a) (11) and (16). 

4 This was S. 2226, reported in Sen.Rep.No.72e, 76th Cong., 1st Sess. It was Incor- 
porated into the Black bill July 31, 1937, 81 Cong.Eec. 7949-51, It provided: "See. 
4 [§ 27 in the amended Black bill]. It shall be unlawful for any person who — 

“(a) has produced goods, wares, or merchandise in any State or Territory, wholly 
or in part through the use of child labor, on or after January 1, 1938; or 

“(b) has taken delivery of such goods, wares, or merchandise in any State or 
Territory with notice of their character whether by purchase or on consignment, as 
commission merchant, agent for forwarding or other purposes, or otherwise, to trans- 
port or cause to he transported, in any manner or by any means whatsoever, or 
aid or assist in obtaining transportation for or in transporting such goods, wares, 
or merchandise In interstate or foreign commerce or to sell such goods, wares, or 
merchandise for shipment in Interstate or foreign commerce or with knowledge that 
.shipment thereof in interstate or foreign commerce Is intended.” Other provisions 
subjected child-labor-made goods to the laws of the states into which they were 
shipped regardless of their interstate character, forbade transportatipn into states in 
violation of their laws, and forbade shipment in interstate commerce of goods not 
labelled as to their child-labor character. The bill represented the view that several 
methods of circumventing Hammer v. Dagenhart, infra, should he tried at the same 
time, in case any should be held invalid. 

5 See S. 2476 as reported by House Committee on Labor, August 6, 1937, H.R.Rep, 
1452, 75th Oong., 1st Sess. 

6 “See. 10(a). No producer, manufacturer, or dealer shall ship or deliver for 

shipment in commerce any goods produced in an establishment situated in the 
United States in or about which within 30 days prior to the removal of such goods 
therefrom any oppressive child labor has been employed, . . 

"(b) No employer engaged in commerce in any industry affecting commerce shall 
employ any employee under’ apy oppressive child-labor condition.” 83 Oong.Rec. 
7441; passed, id. at 7450 (75th Cong.. 3d Sess.i 
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had passed as a separate measure its own child-labor bill as recom- 
mended by the Interstate Commerce Committee.’ This did not pro- 
hibit child labor in interstate commerce. In this posture the Fair La- 
bor Standai’ds bill went to conference. The Conference Report says 
that the Committee “adopts the child labor provisions of the House 
amendment, with one exception. In view of the omission from the 
conference agreement of the principle of section 6 of the House 
amendment, subsection' (b) of section 10 of the House amendment has 
been omitted.” ® The formula covering every employer “in commerce 
in an industry affecting commerce” had been employed in the wage 
and hour as well as the child-labor provisions of the House bill, and § 
6 conferred on the Secretary of Labor the power to decide whether an 
industry was one “affecting commerce.” With the elimination of this 
delegation to the Secretary, the formula was changed in the wage and 
hour provisions, malting them apply to “every employee engaged in 
commerce or in the production of goods for commerce.” Instead of 
making a corresponding change in the child-labor section, the confer- 
ence committee dropped the whole clause. No reason for this different 
treatment of the child-labor section was given. 

No controversy appears to have arisen on the floor of Congress as 
to inclusion of a direct prohibition applicable to interstate commerce. 
On the contrary, the advocates of the different versions passed by the 
Senate and House seem to have overlooked the fact that one contained 
the prohibition and the other did not; controversy was chiefly over 
whether the Act should simply reenact the method of the 1916 Act, 
which had been held unconstitutional, or should hedge by including 
labelling and other remedies which might have a better chance of be- 
ing upheld, whether state-issued age certificates should be utilized, how 
much discretion should be vested in the Department of Labor, and 
whether particular goods only or aU goods from a particular estab- 
lishment should be excluded from commerce.® So far as coverage was 
concerned, all proponents were aware that any of the suggested ver- 
sions of legislation would reach only a small fraction of existing child 
labor,’® and the chief concern seems to have been to eliminate child la- 


1 S. 2226, identical with the child-labor provisions previously Incorporated by the 
Senate In the Black bill in lieu of the latter’s child-labor provisions. See note 4, 
supra. 81 Oong.Eec. 9320. 

« Conference Report, H.B.Rep.No.2T38, 75th Cong., 3d Sess., 32. 

9 See 82 Cong.Rec. 1411-14, 1697-98, 1691-95, 1780-83, 1822 ; S3 Cong.Eec. 7399- 
7400. 

10 , , . 

The following exchange during the Senate Interstate Commerce Committee hear- 
ings is also of interest, in view of the Senate’s rejection of the Black-Oonnery child- 
labor provisions in favor of the Commerce Committee proposal: 

“Miss Lenroot. , . . There has been a decided shift in the employment of 

children between the ages of 14 and 16 years from factories to miscellaneous occu- 
pations in trade and service industries, which would not be covered by any of the 
bills now pending before this committee, and which involve very often employment 
Of children for long hours at very low wages. 

“The Chairman. Let me ask you this question right there: Do you think news- 
boys should be prohibited from working? I propound that question to you because 
it has been put up to me. 
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bor in mining and manufacturing industries shipping goods in inter- 
state commerce, which was the most objectionable use of child la- 
boi-.w This had been the only object of the earlier legislation which 
had been held unconstitutional; neither the Act of 1916,^'* held uncon- 
stitutional in Hammer v. Dagenhart, 247 U.S. 251, 3S S.Ct. 529, 62 L. 
Ed. 1101, 3 A.L.R. 649, Ann.Cas.l91SE, 724, nor the Act of 1919,i* 
held unconstitutional in Bailey v. Drexel Furniture Co., 259 U.S. 20, 42 
S.Ct. 449, 66 L.Ed. 817, 21 A.L.R. 1432, had prohibited child labor in 
interstate commerce, but both applied only to child labor in mines, 
quarries, mills, canneries, workshops, factories, and manufacturing es- 
tablishments. 

Both parties contend on the basis of legislative history that the 
omission of a direct prohibition was deliberate; the Company arguing 
that it was unwanted, the Government that it was believed super- 
fluous. We think that dispassionate reading will not disclose what 
either advocate sees in this history. 

It is nowhere stated that Congress did, and no reason is stated or is 
obvious why Congress should, purposely leave untouched child labor 


“Miss Lenroot. 1 thlnlr under any powers that I can see that Congress has or 
that it may be construed to have now, it would bo very difficult 11 not impossible to 
bring newsboys in. 

“The Oiiairman. But do you think they should be prohibited from such employ- 
ment? I 

"Miss Lenroot. I think if Congress had broad power to legislate on the subject 
of child labor It would be desirable to work out some standard which would be 
somewhat different from factory employment. 

“Seniitor Iillnton. In other words, you think it is improper to use newsboys on the 
streets to sell newspapers? 

“Miss Lenroot. Under a certain age, and under certain conditions ; yes. I 
would make the age somewhat lower than the age for factory employment, how- 
ever.” , I 

Hearings, supra, p. 43. 

11 Thus Senator Wheeler, one of the authors of the measure adopted by the Sen- 
ate, said, “We are trying to give you something of a practical nature that can he 
passed, that will perhaps not go as far as some of us would like to see it go, but 
•something which we can uphold as constitutional, that will affect child labor, stop 
it, and prevent it effectively in the factories, particularly in the sweatshops and 
southern textile mills." “We want to keep them out of the factories where they 
are being exploited and are in competition with men and in competition with women 
who need work.’’ Joint Hearings, supra note 10, pp. 33-34, 36, Representative 
Schneider, who was apparently in charge of the child-labor provisions of the Labor 
Committee’s bill on the floor, reminded the members that although the hill went as 
far as it could, “the child labor that is used in the produation of articles for inter- 
state aommerce constitutes only 26 percent of nonagiTcultural child labor that ex- 
ists today,” and hence ratification of the child-labor amendment was still essential. 
82 Oong.Eee. 1823 (ital. supplied). And Senator Thomas, who was one of the Sen- 
ate managers in the conference which produced the final bill, interpreted the result 
of the compromise as follows in his report to the Senate; “Neither House nor Sen- 
ate yielded its convictions, but both Houses obtained their common objective, which 
was to abolish traffic in interstate commerce in the products of child labor aud in 
the products of underpaid and overworked labor.” 83 Cong.Rec, 9163. 

13 See generally the hearings preceding the enactment of the Child Labor Act 
of 1916. Hearings on H.R.8234, House Committee on Labor, 64th Cong., 1st Sess. ; 
Hearings on H.R.8234, Senate Committee on Interstate Commerce, 64th Cong., 1st 
Sess. 

13 Act of Sept. 1, 1916, c. 432, § 1, 39 Stat. 676. 

14 Act. of Teh. 24. 1919. c. 18 S 1200 an sn-nt iokt 
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employed directly in interstate commerce. It is true that no opponent 
of child labor appeared to want to strike at all of it. Agriculture, 
which accounts for from one-half to two-thirds of it, was expressly ex-l 
empted. Child actors, almost negligible in number, were exempted. 
Telegraph messengers, so far as the evidence reveals, although a 
familiar form of child labor, were in no one’s mind in connection with 
this prohibition, although the peculiarities of that service were recog- 
nized in allowing them under certain conditions to be employed at low-' 
er than minimum wages under the Act.^® But whether a majority of 
Congress, had this question come to its attention, would have regarded 
messenger service as more like agriculture in being a relatively in- 
offensive type of child labor or as more like mining and manufactur- 
ing, considered more harmful, is a question on which we have no in- 
formation whatever. 

On the other hand, we find nothing to sustain the Government’s 
position that “the omission resulted from the realization that the in- 
direct sanction of forbidding interstate shipment, coupled with broad 
statutory definitions” would be construed to eliminate child labor from 
interstate commerce. No such realization appears in any committee 
report, in the speech of any sponsor of the bills, nor in debate either on 
the part of those supporting or of those opposing the bills. The only 
explanation advanced for the hypothesis that Congress deliberately 
chose indirection instead of forthright prohibition is an assumption 
that there were doubts of its constitutional power to enact direct legis- 
lation. It is true that in Hammer v. Dagenhart, 247 U.S. 251, 38 S.Ct. 
529, 62 L.Ed. 1101, 3 A.L.R. 649, Ann.Cas.l918E, 724, this Court had’ 
held that an earlier attempt to exclude from interstate commerce' 
products of mines and mills that employed child labor was an invalidi 
attempt to reach employment matters within the control of the states. 
But even the prevailing opinion in that case expressly conceded that 
Congress had ample power to control the means by which interstate 
commerce is carried on. 247 U.S. at page 272, 38 S.Ct. at page 531, 
62 L.Ed. 1101, 3 A.L.R. 649, Ann.Cas.l918E, 724. There was never a> 
holding or an intimation in this or any other decision of this Court 
that a direct prohibition of child labor in interstate commerce would 
not be sustained. Restrictive interpretation in this field reached its 
maximum in Hammer v. Dagenhart. It was decided by a closely di- 
vided Court and at the time this bill was pending it was undermined by 
later decisions and was thought to be marked, even then, for consign- 
ment to the limbo of overruled cases, a prediction that was shortly ful- 
fiUed. United States v. Darby, 312 U.S. 100, 657, 61 S.Ct. 451, 85 L. 
Ed. 609, 132 A.L.R. 1430, Moreover, the purpose of the prop<Hients 
of this Act to challenge the decision in Hammer v. Dagenhart and re- 
quire this Court to re-examine its soundness is manifest in many 


t6“The Administrator, . . . shall by regulations or by orders provide for 

(1) the employment of learners, of apprentices, and of messengers employed ex- 
clnsively in delivering letters' and messages, ... at such wages lower than 
the minimum wage applicable under section 6 and subject to such limitations as 
to time, number, proportion, and length of service as the Administrator shall pre-. 
scribe 14, 29 U.S.G. § 214, 29 U.S.G.A, § 214. 
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ways. It can hardly be supposed that Congress, while reasserting a 
power once denied to it, feared to exercise directly a power often con- 
ceded and never denied. 

Our search of legislative history yields nothing to support the Com- 
pany’s contention that Congress did not want to reach such child 
labor as we have here. And it yields no more to support the Gov- 
ernment’s contention that Congress wanted to forego direct prohibi- 
tion in favor of indirect sanctions. Indeed, we are unable to say that 
elimination of the direct prohibitions from the final form of the biU 
was purposeful at all or that it did not happen from sheer inadvertence, 
due to concentration on more vital and controversial aspects of the 
legislation. The most that we can make of it is that no definite policy 
either way appears in reference to such an employment as we have in 
this case, no legislative intent is manifest as to the facts of this case 
which we should strain to effectuate by interpretation. Of course, if 
by fair construction the indirect sanctions of the Act apply to this 
employment, courts may not refuse to enforce them merely because 
we cannot understand why a simpler and more direct method was not 
used. But we take the Act as Congress gave it to us, without attempt- 
ing to conform it to any notions of what Congress would have done if 
the circumstances of this case had been put before it. . . . 

[The remainder of this opinion is printed supra, p. 729.] 

NOTES 

1. Of. the treatment of legislative history by Jackson, J., in Boone v. Llghtner, 
319 U.S. 661, 03 S.Ot. 1223, 87 L.Bd. 1587 (1943). 

2. In Eederal Communications Comm. v. Columbia B. System, 311 U.S. 132, 
‘61 S.Ot. 162, 86 L.Ed. 87 (1940), the court, after making a contextual intei-protn- 
tlon, said; “Wliat thus appears clear from a reading of the Communications Act 
Itself is not modiiled by the collateral materials which have been pressed upon us. 
That both sides invoke the same extrinsic aids, one to fortify and the other to 
nullify the conclusion we have reached, in itself proves what dubious light they 
shed. What was said in Committee Eeports and some remarks by the proponent 
of the measure in the Senate are sufficiently ambiguous, insofar as this narrow 
Issue Is concerned, to Invite mutually destructive dialectic but not strong enough ei- 
ither to strengthen or weaken the force of what Congress has enacted.” 


MAX RADIN, A CASE STUDY IN STATUTORY 
INTERPRETATION 

33 Callf.Ii.Rev. 219, 222-225 (IDie).* 

. . . Nowhere has the futility of attempting to determine what 

was in the minds of legislators by means of the “legislative history” 
been so incisively and effectively — should like to say, so wittily — 
shown as in Justice Jackson’s own opinion when he examined the 
legislative history of the statute. The successive stages of the biU, 


[footnotes are omitted. Ed.] 
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the deletions here, the striking out there, the failui’e to strike out 
somewhere else, prove precisely that the bill had several stages, that 
some things were stricken out and other things were not. So far as 
legislation is a human activity, they are instructive data for social 
psychology, but they tell us nothing about what we are to do in order 
to carry out purposes of the statute. We can make no sense of all 
these things, unless we treat the final result, the statute, as a sort of 
accord and satisfaction, an Aquilian stipulation, summing up and 
superseding a vast deal of negotiating hither and yon, and rendering 
it not only superfluous but improper to go back of it 

That we have taken “legislative history” to our bosom as a method 
of interpretation is an instance of foUowing after strange gods when 
we had a better one at home. The common law had developed the 
rule that the debates in Parliament were not merely inconclusive 
about the “intention” of a statute, but were incompetent. Doubtless 
this goes too far, but it had enormous advantages over the cult of 
“materials,” i. e., debates, drafts, reports, etc., which was the charac- 
teristic of the Continental approach to the understanding of statutes. 
This was found to be a great burden by progressive jurists and it is 
unfortunate that we chose just this excrescence in the systems of 
Continental law for invitation, when we were so notably and un- 
reasonably supercilious about other elements in these foreign sys- 
tems. The phrase, la loi parle par elle-meme, ought to be received 
back into its former seat of honor. . . . 

So far as legislative history is concerned, Justice Jackson examines 
it in detail for the majority and finds that it adds up to zero. Justice 
Murphy scarcely mentions it. I think we may properly say that Jus- 
tice Jackson’s brilliant presentation amply justifies the deliberate neg- 
lect by Justice Murphy, 


AKCHIBALD COX, JUDGE LEARNED HAND AND THE 
INTERPRETATION OF STATUTES * 

60 Harv.L.ReT. 370, 384-S90 (1047). 

Legislative materials, while stih subordinated to implementation 
of the general statutory purpose, may also serve a broader function. 
In seeking to determine how persons actuated by such a purpose 
would have dealt with a particular situation if it had been .presented 
to them at the tirne, a court labors under handicaps. It lacks much 
of the information which was before the Congress and cannot feel in 
the same degree the conflicting interests from which the statute re- 
sulted. The men in the legislative and executive branches who had 
special charge of a pending bill, however, were familiar with the fac- 
tual background and responsive to such pressures. Since they were 
charged with determining in the light of those conditions how to ful- 
fill in detail the general design, their conclusions are likely to corre- 


*CFootnotes are omitted. Ed.] 
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spend to the disposition Congress would have made if it could have 
foreseen the final impact of the purposes it had formulated. Since 
the duty of the courts is “to manifest such purposes in their com- 
pleteness,” it would seem proper for them to consider the specific 
applications projected by committees as evidence of what Congress 
would have done if it had faced the problem. This technique has 
the great merit that it takes account of the fundamental object of 
all interpretation and treats evidence of the specific intent drawn from 
committee reports, like textual considerations, as an aid in the search 
for the half-understood meaning embraced in the general purpose, 
rather than as the only means of ascertaining congressional intent. 
The difference in technique and its effect upon the ultimate decision 
is so strikingly revealed in the opinions in the Western Union case as 
to require some comment. . 

It is hard to escape the conclusion that the arguments of the ma- 
jority were based on textual trivialities on which so large an issue 
should not turn. In the Western Union case there stood out above 
all else the will of Congress to use its constitutional power to eliminate 
substandard labor conditions and oppressive child labor. It was from 
the point of view of this purpose, manifest in the history of the times 
and the legislative processes as well as in the declaration of policy 
in Section 2, that Judge Hand dealt with the issue. . 

Whatever the merits of the ultimate decision. Judge Hand’s ap- 
proach seems clearly preferable. The weakness in the Supreme Court 
opinion lies in the implicit assumption that the only legislative intent 
which can be relevant in interpreting a statute is some specific, con- 
scious determination “as to the facts of this case.” “We take the Act 
as Congress gave it to us, without attempting to conform it to any 
notions of what Congress would have done if the circumstances of 
this case had been put before it.” To attribute so much importance 
to evidence of a specific intent “as to the facts of this case,” without 
looking to the general purpose, seems likely to lead to unwarranted 
reliance on stray bits of legislative history when they can be found 
and, when they cannot, as in the Western Union case, to a scholastic 
analysis of dictionary definitions. The legislature frequently cannot 
anticipate the specific questions which may arise under its enactments; 
in that event, as we have seen, it is the function of the courts to 
search out the fundamental and pervasive will and give it specific 
application. “We can best reach the meaning here, as always, by 
recourse to the underlying purpose, and with that as a guide, by try- 
ing to project upon the specific occasion how we think persons, actu- 
ated by such a purpose, would have dealt with it, if it had been pre- 
sented to them at the time. To say that that is a hazardous process 
is indeed a truism, but we cannot escape it, once we abandon literal 
interpretation — a method far more unreliable." 

NOTES 

1. In TrallmoNle Co. v. Whirls, 331 U.S. 40, 67 S.Ct. 082, 91 L.Ed. (1047), 

Untledge, J., rejecting an interpretation based on a presentation of legislative his- 
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tory in favor of “the litoral construction of the statute and the policy clearly evi- 
dent on its face,” said at 331 U. S. p. 61: " . , . the most important cuimnittee 

Changes relied on were made without explanation. The Intei’pretation of si a lutes 
cannot safely be made to rest upon mute intermediate legislative maneuvers.” 

In Hust V. Moore-McCormack Lines, 328 U.S. 707, 66 S.Ct. 1218, 90 L.Ed. 1534 
(1946), the same judge said at 328 U.S. p, 733: “Both parties have relied strongly 
on excerpted portions (of legislative hl.story) thouglit to support their respective 
views. As is true with respect to all snch materials, it is possible to extract par- 
ticular segments from the immediate and total context and come out with road 
signs pointing in opposite directions.” 

2. “The Administrative Procedure Act (60 Stat. 237 (1016), 5 U.S.O.A. 1005 et 
seq.) contains the following provision”: “Sec. 6 (c). Subpenas. — Agency subponas 
authorized by law shall be Issued to any party upon request and, as may be re- 
quired by rules of procedure, upon a statement or showing of general relevance 
and reasonable scope of the evidence sought. Upon contest the court shall sn, stain 
any such subpena or simliar process or demand to the extent that it is found to be 
in accordance with law and, in any proceeding for enforcement, shall issue an or- 
der requiring the appearance of the witness or the production of the evidence or 
data within a reasonable time under penalty of punishment for contempt in case 
of contumacious failure to comply.” 

In his speech In the House of Representatives explaining the hill for the Ad- 
ministrative Procedure Act, Mr, Walter, a co-author, said: “Subsection (c) of sec- 
tion 8 provides that . , . where administrative subpenas are contested, the 

court is to inquire into the situation and issue an order of enforcement only so 
far as the subpena is found to he in accordance with law. This Is a definite stat- 
utory light and is applicable to subpenas of every kind addressed to any person, 
under authority of any law. The effect of the subsection is thus to do more than 
merely restate the ©si.sting constitutional safeguards which in some cases, such 
as those involving public contractors — see Endieott Johnson Corp. v. Perkins (317 
U.S. 501, 63 S.Ct. 35, 87 L.Ed. 492 (1943), have been held inapplicable. Also, the 
term 'in accordance with law’ does not mean that a subpena is valid merely be- 
cause issued with due formality. It means that the legal situation, including the 
necessary facts, demonstrates that the persons and subject matter to which the 
subpena is directed are within the jurisdiction of the agency which has issued the 
subpena,” (Senate Document No. 248, 79th Congress, 2d Session at p. 303 (1946),) 

On the following date Representative Hohhs had a memorandum from the De- 
partment of Justice Inserted as an extension of his remarks in the Congressional 
Record which stated: 

Under section 6(c) it is provided that "upon contest the court shall sustain any 
such subpena or similar process or demand to the extent that is found it is in 
accordance with law.” This provision is not intended to change the law as ex- 
pounded in Endieott Johnson v. Perkins (317 U.S. 501, 63 S.Ct. 35, 87 D.Ed. 492, 
1943), in which the Supreme Court held that subpenas issued by an agehey will be 
accorded due respect by the Ciourt if they are within the agency’s power and that 
there would be no independent inquiry as to whether the particular- person snbpe- 
naed conies within the coverage of the act enforced by the agency. The law as 
expounded in Endieott Johnson v. Perkins is still applicable. All that this section 
requires is that the court determine whether the subpena Issued comes within the 
general power of that agency. There need he no in limine inquiries as to whether 
the person suhpeuaed is or is not covered by the act. 

In the light of the foregoing legislative history should Section 6, subsection (c)- 
of the Administrative Procedure Act be interpreted to overrule the Endieott John* 
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son case? Of. Harrison v. Northern Trust Co., 317 U.S. 476, C3 S.Ct. 3G1, 87 HEd. 
407 (1943). 


AMERICAN STEVEDORES v. PORELLO 

Supreme Court of the United States, 1947. 

330 U.S. 446, 67 S.Ct. 847, 91 L.Ed. . 

Mr. Justice Reed delivered the opinion of the Court. 

Porello, a longshoreman, was injured in 1942 while working in 
the hold of the U. S. S. Thomas Stone, a public vessel of the United 
States. His employer, American Stevedores, Inc. (called American 
hereinafter), was engaged in loading the vessel under a stevedoring 
contract with the United States. Within two weeks of the accident 
which caused the injuries American’s insurance carrier, in compli- 
ance with § 14 of the Longshoremen’s and Harbor Workers’ Compen- 
sation Act.i 33 U.S.C. §§ 901-950, 33 U.S.C.A. §§ 901-950, and with- 
out the compulsion of an award of compensation by a deputy com- 
missioner under § 19, began compensation payments to Porello, who- 
negotiated the checks he received. In March of 1943 Porello gave 
notice in accordance with § 33(a) of election to sue the United States 
as a third party tortfeasor rather than to receive compensation. In 
the same month he filed a libel, amended in November, 1943, to re- 
cover damages from the United States under the Public Vessels Act 
of 1925,3 46 U.S.C. § 781 et seq., 46 U.S.C.A. § 781 et seq., for the in- 
jiuies to his person sustained in the accident. Exceptions to the libel 
being overruled, the United States answered, denying fault on its part 
and claiming sovereign immunity from suit. Later, by a petition 
charging American with fault and setting forth an indemnity provi- 
sion of the stevedoring contract, the United States impleaded Ameri- 
can.* American then answered the libel, denying fault and asserting 
as an affirmative defense that, by accepting compensation payments, 
PoreUo had lost his right to sue a third party tortfeasor. 

The District Court held that Porello was not barred from maintain- 
ing the action. At trial it appeared that a beam lying athwait a 
batch had fallen into the hold and struck Porello, causing the injuries 
complained of. The court held that the United States was negligent 
in not providing a locking device on the end of the beam, and held 
that American was negligent through its foreman, whose orders to 
the operator of a cargo boom caused the beam to be dislodged. Por- 
ello was awarded damages from the United States, the United States 
to receive contribution from American as a joint tortfeasor to the 


144 Stat. 1424, as amended by 62 Stat. 1164. 

2 43 Stat. 1112: 

“ . . . a libel in personam in admiralty may be brought against the United 

States, or a petition impleading the United States, for damages caused by a'public 
vessel of the United States, and for compensation for towage and salvage services, 
Including contract salvage, rendered to a public vessel of the United States 
>» 

3 See Rule 66, Rules of Practice for U. S. Courts in Admiralty and Maritime 
Jurisdiction, 28 U.S.O.A. following section 723. 

Read & MaoDonat.ti tt n t! t — ta 
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extent of half the damages less the compensation payments received 
by Porello. On cross appeals by the United States and American the 
Circuit Court of Appeals held that American was bound by the_ in- 
demnity provision of the stevedoring contract to make the United 
States completely whole. With that modification it affirmed the de- 
cree below. 2 Cir., 153 F.2d 605. The important issue in this pro- 
ceeding is whether the Public Vessels Act makes the United States 
liable for damages on account of personal injuries. The Circuit Court 
of Appeals thought that this question was decided by the Canadian 
Aviator case,-^ but since the issue was not squarely posed in that case 
we granted certiorari in order to determine it at this time. 328 U.S. 
827, 66 S.Ct. 1013, 90 L.Ed. 1605. 

The Public Vessels Act provides that a “libel in personam in ad- 
miralty may be brought against the United States . . . for 

damages caused by a public vessel of the United States . . . .” ® 

Petitioner argues that the Act only provides a remedy for damage to 
property. “Damages,” however, have historically been awarded both 
for injury to property and injury to the person — a fact too well-known 
to have been overlooked by the Congress in enacting this statute.® 
Nor it is easy to conceive any reason, absent intent to the contrary, 
not to have inserted the word “property” in the statute, an obvious 
method of imposing the limitation for which the petitioner here con- 
tends. Petitioner nonetheless argues that the legislative history of 
the statute conclusively shows that the congressional intent was to 
limit redress to property damage. 

The history of the Act may be briefly detailed. Starting in 1920 
various bills were introduced which provided for liability of the Gov- 
ernment to suit for damages caused by its vessels.'’’ We need only 
consider, however, the bills that were pending in the 68th Congress 
by which the present act was passed: H.R. 6989, H.R. 9075 and H.R. 
9535. The first provided for suits against the United States “for dam- 
ages cause by collision by a public vessel.” The second, designed as 
an amendment to the Suits in Admiralty Act, and supported by the 
Maritime Law Association of the United States,® would have amended 
that act so that it would not be limited to vessels operated by the 
Government as merchant vessels, and would thus have made the 
United States unquestionably liable to suit for personal injuries 


4 Canadian Aviator, Ltd., v. United States, 324 U.S. 216, 65 S.Ct. 639, 89 L.Ed. 
901. 

5 4,9 Stnt. 1112, 46 U.S.O. § 781. 46 U.S.O.A. § 781. 

6 It might bo noted here that there is a distinction between damage and damages. 
I-iiack’s Law Dictionary cautions that the word "damage,” meaning “Loss, injury, 
or deterioration,” la “to be distinguished from its plural, — ‘damages,’ — which means 
a compensation in money for a Joss or damage.” 

H.I1.16077, 6Qth Cong., 3d Sess. ; H.B,6256, Blth Cong., 1st Sess. ; H.E,6989, 
68th Cong., 1st Sess.; H.R.9075, 68th Cong., 1st Sess.; H.R.g535, 68th Cong., 1st 
Sess. 

s See Hearings before the Committee on the Judiciary of the House of Eepresenta- 
tlves, on H.E.9075, 6Sth Cong., 1st Sess., May 21, 1924. 

Ebad & MaoDonjuld U.C.B.LE&. 
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caused by public vessels.® This bill never reached the floor of Con- 
gress. The third bill, H.R. 9535, was enacted and became the present 
Public Vessels Act. Although “designed as a substitute for H.R. 
6989,” it omitted the words “by collision” which would have limited 
the liability of the United States to damages resulting from collisions 
by public vessels. The only discussion of any significance to the pres- 
ent inquiry related to the last of these bills. It is true, as petitioner 
points out, that the proponent of the bill in the House, Mr. Underhill, 
said, when the bill was introduced, that the Act would allow “suits in 
admiralty to be brought by owners of vessels whose property has 
been damaged. . . . ” Further, on inquiry as to whether suit 

could be brought only where blame was charged to the Government, 
he answered: “Not entirely; where a man’s property is damaged, 
he can bring a suit.” These statements were not, however, answers 
to questions whether the Act would provide a remedy for injury to 
the person as well as to property, nor does it appear that the speaker 
was at the time attentive to such possible distinctions. It is also true 
that the Committee report said that “the chief purpose of this bill is 
to grant private owners of vessels and of merchandise a right of ac- 
tion when their vessels or goods have been damaged as the result of 
a collision with any Government-owned vessel.” “ However, in the 
same report a letter from the Attorney General was incorporated, 
which, while it was addressed to tlie predecessor bill, PI.R. 6989, 
serves, in the absence of contradiction by the report, as an indication 
of the Committee’s opinion on the intended effect of the act. That 
letter explicitly stated that “The proposed bill intends to give the 
same relief against the Government for damages . . . caused 

by its public vessels . . . as is now given against the United 

States in the operation of its merchant vessels, as provided by the suits 


9 40 U.S.O. §§ 741, 742, 46 U.S.O.A. §§ 741, 742: 

“No vessel owned by the United States . . . shall, in view of the provision 

herein made for a libel in personam, be subject to arrest or seizure by judicial 
process in the United States or its possessions . . . .” 

“In cases where if such vessel were privately owned or operated, or if snch 
cargo were privately owned and possessed, a proceeding in admiralty could he 
maintained at the time of the commencement of the action herein provided for, 
a libel in personam may he brought against the United States or Against any 
coiporatlon mentioned in section 741 of this title, as the case may be, provided that 
such vessel is employed as a merchant vessel or is a tugboat operated by such cor- 
poration. . . 

.lohnson v. United States Shipping Board Emergency Fleet Corporation, 280 U.S. 
.820, SO S.Ut. 118, 74 L.Ed. 451 ; Brady v. Roosevelt S. S. Co., 317 U.S. 575, 63 S.Ot. 
425, 87 r..Ed. 471. 

M S.Eep.No.04l, 68th Cong,, 2d Sess. 

li 66 Oong.Eec. 2087. 

1 * 66 Oong.Eec, 2088. 

13 S.Eep.No.941, 6Sth Cong., 2d Sess., p. 1, Of course the chief purpose of the 
bill was to provide a remedy for those who chiefly urged the bill — the vessel owners. 
But the committee. In so stating, cannot be taken to have made that purpose the 
only one. By that token the purpose would he to provide a remedy only for colli- 
sion damages, a limitation clearly discarded by omitting the words “by collision” 
from the Act. Canadian Aviator, Ltd. v. United. States, supra, n. 4. 
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in admiralty act of March 9, 1920.” As the right to sue for personal 
injuries under the Suits in Admiralty Act was clear, it may be in- 
ferred, at least as strongly as the opposite is implied by Mr. Under- 
hill’s remarks, that the Committee understood that the Act would 
provide a remedy to persons suffering personal injuries as well as 
property damage. Moreover, when the bill reached the floor of the 
Senate there was not the least indication that the members of that 
body believed that the Act limited relief to owners of damaged prop- 
erty.^® 

The passage of the Suits in Admiralty Act, the Public Vessels Act, 
and the Federal Tort Claims Act attests to the growing feeling of 
Congress that the United States should put aside its sovereign armor 
in cases where federal employees have tortiously caused personal in- 
jury or property damage. To hold now that the Public Vessels Act 
does not provide a remedy against the United States for personal in- 
juries would in the future only throw this form of maritime action 
under the Federal Tort Claims Act; for that Act excepts from its 
coverage “Any claim for which a remedy is provided by the Act 
- . . of March 3, 1925 [The Public Vessels Act] (U.S.C., title 

46, secs. 781-790, inclusive) . . . We cannot believe that 

the Public Vessels Act, read in the light of its legislative history evinces 
a Congressional intent only to provide a remedy to the owners of 
damaged property. . . . 

Affirmed in part and reversed in part; question answered. 

Mr. Justice Frankfurter, with whom The Chief Justice concurs, 
dissenting. 


14 See note 9, supra. 

15 So the only pertinent comments follow, 66 Cong.Ree. 3560: 

“Mr. Robinson. I think the Senator from Delaware should state briefly to the 
Sen.ate the effect of the bill. It seems to be a measure of considerable importance. 

“Mr. Bayard. Mr. President, the Senator from Arkansas is quite right; it is 
a measure of great importance. There are continuous applications being made to 
the Claims Committee of both Houses for the consideration of bills to reimburse 
people who have suffered damage from maritime accidents in which United States 
vessels are concerned, to enable them to present their suits in the various district 
courts. In this last Congress there were nearly 200 such claim bills introduced in 
the two Houses. 

“ . . . It would give a person aggrieved because of an accident by reason 

of the shortcomings of a United States ship the right to go into a district court 
and prosecute his action. It provides for the appearance of the Attorney General 
of the United States, and all maritime accidents of any kind resulting from colli- 
■sion, and so on, are taken care of. A great deal of money would be saved to the 
Government, 

“Incidentally, the hill would accomplish something which should have been done 
In this country a long time ago. It would give an opportunity to do justice when 
Federal employees have committed an offense against an individual. 

“Mr, Robinson. If enacted, it would relieve Congress of the consideration 'of a 
great many measures In the nature of private claims. 

"Mr, Bayard. All claims of this nature.” 

i« Public Law No. 601, 79 th Cong., 2d Sess., §§ 401—424, 28 U.S.C.A. §§ 921-946 

17 Id., § 421. 
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Without disregarding the significance which we have heretofore 
attached to legislative history, I cannot give the Public Vessels Act 
the scope given it by the Court. 

It can hardly be maintained that, in the setting of legal history, 
the phrase “damages caused by a public vessel” must cover personal 
injuries due to failure to provide proper working conditions for a long- 
shoreman. The problem for construction is not whether the term 
“damages” may be applied to money compensation for hurt to per- 
son or property. What is to be construed is “damages caused by a 
public vessel”. Standing by itself, that phrase, spontaneously read, 
may well mean damage inflicted by a public vessel rather than “dam- 
ages” incurred in connection with its operation. All we held in Cana- 
dian Aviator, Ltd. v. United States, 324 U.S. 215, 65 S.Ct. 639, 89 L. 
Ed. 901, was that its personnel was part of the public vessel for pur- 
poses of “causing” damage to another vessel. 

The words do not stand alone. They are illumined by the legisla- 
tive history of the Public Vessels Act. This history has been so accu- 
rately summarized in the Government’s brief that we shall avail our- 
selves of it; 

“On May 29, 1924, Mr. Underbill introduced H.R. 9535, 68th Cong., 
1st Sess., which became the Public Vessels Act without change so 
far as the present provision is concerned. At that time, there were 
already pending two other bills, H.R. 6989 and H.R. 9075, both of 
which would also have authorized suit in case of damage by a pubhc 
vessel. H.R. 6989, likewise introduced by Mr. Underhill, was the suc- 
cessor of a series of bills introduced at each session of Congress since 
1920. It provided for suit ‘for damages caused by collision by a pub- 
lic vessel,’ and had the approval of all interested Government depart- 
ments. H.R. 9075, a new measure, was designed to revise the Suits 
in Admiralty Act and, at the same time, remove its existing limita- 
tion to only such vessels as are operated by the Government as mer- 
chant vessels. It would have resulted in making the United States 
liable for personal injuries by all public vessels exactly as it was 
already for those by its merchant vessels. H.R. 9075 had the power- 
ful support of the Maritime Law Association of the United States and 
of Judge Hough, then the country’s outstanding admiralty judge. It 
did not have the unqualified approval of the interested departments, 
which were insisting on important changes. 

“The omission of H.R. 6989 and its predecessors to cover personal 
injuries had been the subject of criticisms, some of which are cited 
in the brief of respondent Porello. But protracted delays were appar- 
ent if an attempt were made to rewrite H.R. 9075 so as to meet the 
objections thereto. Instead of proceeding further with either H.R. 
6989 or H.R. 9075, Mr. Underhill, for the Committee, introduced H.R. 
9535, which, in place of limiting its grant of jurisdiction to suits ‘for 
damages caused by collision by a public vessel,’ covered aH suits ‘for 
damages caused by a public vessel.’ The purpose of this change is 
nowhere discussed. Mr. Underhill, in explaining the intent of the 
proposed legislation, stated, however (66 Cong.Rec, 2087) : ‘The bill 
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I have introduced simply allows suits in admiralty to be brought by 
owners of vessels whoso property has been damaged by collision or 
other fault of Government vessels and Government agents.’ Never 
at any time in the course of the debates in the House or Senate was 
it expressly stated that the bill extended to suits for personal injuries. 
Many statements in the course of the debates, some of which are cited 
in petitioner’s brief, seem to indicate that only relief for property 
damage was intended. We accordingly submit that, if decisive weight 
is to be given to the legislative history, it would appear that the Public 
Vessels Act was not intended to cover suits for personal injury.” 

In scores of cases in recent years this Court has given “decisive 
weight” to legislative history. It has done so even when the mere 
words of an enactment carried a clear meaning. An impressive com’se 
of decisions enjoins upon us not to disregard the legislative history of 
the Public Vessels Act unless it is so completely at war with the terms 
of the statute itself that we must deny one or the other. We can 
find such a conflict only by reading the Act itself with dogmatic in- 
hospitality to the usual illuminations from without. 

We cannot escape the conclusion that there was no jurisdiction for 
this libel in the District Court.^ 

K. Methods of Presentation of Extrinsic Aids 

Extrinsic aids may be presented to the court either by testimony at 
the trial or by inclusion in counsel’s brief in the manner devised by Mr. 
Justice Brandeis in the brief presented by him while at the bar to the 
Supreme Court of the United States in MuUer v. Oregon, 208 U,S. 412, 
28 S.Ct. 324, 52 L.Ed. 551, 13 Ann.Cas. 957 (1908). This so-called 
“Brandeis Brief”, while originally used to bring before the court the 
economic and social facts underlying a statute for the purpose of es- 
tablishing constitutionality, is now also commonly used to present ex- 
trinsic aids. Illustrations of the former use are the Nebbia Case, and 
Appellee’s Brief therein, supra, pp. 260-267; and the Leighton Case, 


1 This conclusion is reinforced by the Report of the Senate Committee that "The 
chief purpose of this hill is to grant private owners of vessels and of merchandise 
a right of action when their vessels or goods have been damaged as the result of a 
collision with any Government-owned vessel”. S.Rep.No.941, G8th Cong., 2d Sess„ 
p. 1. The Court’s opinion finds overriding significance in a letter by the Attorney 
General commenting on the Bill, in which he stated that It "intends to give the 
same relief against the Government for damages caused ... by its public 
vessels" as was given by the Suits in Admiralty Act. That Act did afford the right 
to sue for personal injuries. To prefer the Attorney Genet al’s view to that ex- 
pressed by those in charge of a measure would in Itself be not the normal choice. 
And this letter of the Attorney General antedated the Report of the Committee and 
the statement of Representative Underbill. Compare United States v. Durkee 
Famous Foods, 306 U.S. 08, 71, 69 S.Ot. 456, 457. 458, 83 L.lSd. 492, where the 
Oommittea Report "stated that the purpose of the bill was set out in a letter from 
the Attorney General which it quoted." To reject the subsequent authoritative 
statements of the Congressional proponents of the legislation and to accept the 
view Of the Attorney General to which the Government now does not even refer, 
Is to discard in favor of dim remote light what heretofore has been deemed con- 
trolling illumination. 
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supra, p. 445, where almost the entire finding of the state court was de- 
rived from the contents of a “Brandeis Brief”. Reliance on that type of 
presentation is reflected in most of the recent United States Supreme 
Court opinions that appear in this Chapter. (See for example express 
reference in footnote 4 to Social Security Board v. Nierotko, supra, p. 
1118.) The disadvantage of this sort of presentation is that the court is 
not compelled to consider it since it is not a part of the record, as dem- 
onstrated in Adliins v. Children’s Hospital, 261 U.S. 525, 43 S.Ct. 394, 67 
L.Ed. 785, 24 A.L.R. 1238 (1923). Proof of extrinsic aids at the trial, 
however, encounters the inhibitions of technical rules of evidence. 

NOTES 

t. See BiWe, “Judicial Determination of Questions of Fact Affecting the Con- 
stitutional Validity of Legislative Action”, 38 Harv.L,Eev. 0 (1924) ; Note, “The 
Tresentation of Facta Underlying the Constitutionality of Statutes”, 40 Ilarv.L. 
Rev. G31 (1930). 

2. Excerpt from Appellants’ Brief In United States v. American Trucking Ass’ns 
(.see opinion supra, p. 1051): 

“1. The lyOgislatlve History of Section 204(a) (1) and (2). — As first Introduced 
ou February 4, 1935, l.he bill which later became the Motor Carrier Act (8.1020, 74tli 
Cong,, 1st Sess.) contained no provision authorizing the Interstate Commerce Coni- 
inissioii to regulate qualifications or maximum hours of service of any employee.'!, 
but merely empowered the Commission to investigate the need for e.stablishlng 
qualillcatlons and maximum hours of service of employees of motor carriers (S. 
1029, Section 325). On Fehmary 27, 1935, Mr. Frank McManainy, then Chairman 
of the Legislative Committee of the Interstate Commerce Commission, .appeared 
before the Senate Committee on Interstate Commerce and urged that the bill ho 
amended so as to include the provision for regulation of qualifleations and max- 
imum hours of service of employees of common and contract motor carriers now 
contained in Section 204(a) (1) and (2) of the Motor Carrier Act. Mr. IfcManamy’s 
testimony shows plainly that he contemplated empowering the Commission to reg- 
ulate the qualifleations and maximum hours of service of only those employees 
whose duties affect safety of ojieration. His testimony follows: 

“ ‘Mr. McManamy. The other amendment to which I refer I think is more 
Important because it relates to safety. In Section 2(a) (I) and (2) of S.394 there 
are provisions authorizing the Commission to establish reasonable requirements 
with respect to certain matters inclndlng “qualifloations of maximvvi hours of 
service of employees.” Somewhat similar provisions appear In S.1620, hut they 
omitted the words above quoted. Instead, Section 326 authorizes the Commission 
to investigate and report on the need for such regulation. Further investigation 
of the need for regiHation of the hours of service of employees engaged in inter- 
state transportation should hardly he necessary because the hours of service of 
railroad employees have been regulated by law for S7 years and it has proven to 
be one of the most important pi-ovisions of all the safety legislation. 

“ ‘The regulation of the hours of service of bus and truck operators is far more 
important from a safety standpoint than the regulation of the hours of service 
of railroad employees because the danger is greater. ... 

“ ‘It is my view, therefore, that definite hours of service provisions should bo 
included in the blU. This could be accomplished by inserting in Section 304(a) (1) 
and (2) lines 9 and 15, page 8, following the word “records” in both lines, the words 
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wliich appear in S.304, os follows; '‘qualifications and maxinium hours of service 
of employees" (Hearings on 8.1629 before the Committee on Interstate Commerce, 
TJuited States Senate, 74th Cong., 1st Sess., pp. 122-123). [Italics supplied.] . . 

“Following Commissioner llcManamy’s testimony, the Senate Committee on In- 
terstate Commerce amended the bill to include the prorision suggested by the Com- 
nii.ssiou6r, which is now contained in Section 204(a) (1) and (2) of the Motor Car- 
rier Act. That the Committee was granting to the Commission only the power 
for which it had asked through Commissioner McBIanainy, is shown by the state- 
ment of Senator Wheeler on the floor of tl>e Senate. Senator Wheeler, the Chair- 
man of the Senate Committee on Interstate Commerce and the sponsor of the bill, 
stated: 

“ ‘ • • ■ the committee amended paragraphs (1) and (2) to confer power on 

tile Cotnmls.sion to establish reasonable requirements with respect to the quallflca- 
tlons and maximum hours of service of employees of common and contract car- 
riers, thus restoring provisions that were in the Rayburn bill, introduced in the 
T3rd Congress. This suggestion came to ns, 1 think, from the chairman of the 
legislative committee of the Interstate Comnicrce Commission. Suggestions were 
made to ns by some of the labor organizations that wo ought to put in the bill at 
tins time provisions specifically limiting the hours of labor ; but by reason of the 
fact tliat the Commission felt that they would like first to make a study of the 
matter, and then come hack and report to Congress, or he given permission to 
establish these requirements later, toe left it as the Commission stisgesled, giving 
them power to make the Investigation and, if and when they found it necessary, 
to put in effect such niles and regulations as they might deem necessary’ (79 Cong. 
Rec. 6652), [Italics supplied.] 

“That the purpose of Congress was to give the Commission power to regulate 
hours of service of only those employees whose duties affect safety of operation is 
likewise clear from the legislative history of the bill in the House of Represen- 
tatives. The report of the House Committee on Interstate and Foreign Com- 
merce expressly stated that one of the 'basic principles of regulation of motor car- 
riers as prescribed under this bill’ was to: 

“ ‘(9) Establish reasonable requirements to promote safety of operation and to 
that end prescribe qualifications and maximum hours of service of employees and 
standards of equipment for all carriers (H. Eept. No. 1645, 74th Cong,, 1st Sess., p. 
■3).’ . . 

3, Prom your research in attempting to discover the pre-natal history of stat- 
utes and in preparation for drafting bills, you will have discovered the paucity 
of authentic d.ata in most states, where, for example, legi.slatlve debates and 
committee proceedings are not recorded. Publication of the "New York State Leg- 
islative Annual, 1946’’, by the N. 1. Legislative Service, provides for that state 
an unoflicial compilation of supporting memoranda filed by agencies that recom- 
mended hills enacted In that year, 
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SECTION 4. CURRENT POINTS OF VIEW ON BASIC THEORY 
INTRODUCTORY NOTE 

You should analyze the material in this Section critically in the light 
of your study of ail of the cases and materials preceding it. Com- 
pare both generally and in detail the differences and similarities be- 
tween: (a) the theories, (b) the techniques, and (c) the limitations 
■on judicial action, expressly and impliedly advocated by each author. 


ROSCOE POUND, ENFORCEMENT OF LAW 

20 Green Bng 401, 404-^100 (1908). 

. . . After Germany, under the influence of the historical school, 
had held out her common law for nearly one hundred years, a period of 
■enacted law has brought on a controversy among German jurists that 
is very instructive for us in America. Three schools may be distin- 
guished in Germany today, differentiated according to the manner in 
which they apply code provisions and the point of view from which 
they approach the code. First, there is what we may call the literal 
school. The adherents of this school ask, “What do the several code 
provisions mean as they stand, applying the canons of genuine inter- 
pretation? They endeavor to find the proper code-pigeonhole for each 
concrete cause, to put the cause in hand into it by a pure logical proc- 
ess, and to formulate the result in a judgment. Their standpoint is es- 
sentially analytical; and it is significant that analytical theories of ju- 
risprudence and analytical methods of legal science have arisen in Ger- 
many only within the last thirty years with the growth and develop- 
ment of legislation under the Empire. For the analytical theory has 
always been a concomitant of periods of legislation.^ A recent German 
■controversial writer has described the point of view of this school thus: 

“A superior magistrate with academic training, sits in his cell armed 
only with a thinking-machine, although one of the finest tyi>e. His 
sole furniture is a green table upon which there lies before him the 
ofBcial statute-book. One may hand him any case you please, actual or 
moot, and, performing his duty, he is prepared by the aid of pure logi- 
cal operations and a secret technique intelligible only to himself, to in- 
dicate with absolute exactness the decision already determined by the 
law-maker in the statute-book.”* 

In other words, the whole human element is excluded. The process 
and the result are conceived of as something purely logical and scien- 
tific. If the result chances to be just, so much the better. But justice 
in the cause in hand is not the chief end. The facts of concrete causes 
■ are to be thrown into the judicial sausage-mill and are to be ground 


1 See my pamphlet “A New School of Jurists." (1904). 

* Onaeiis Flavius (Hei mann Kantoi'owlez), Der ICampf um die Eechtswissen- 
jschaft, 7. 



1178 


Interpretation and Construction 


ai. 7 


into uniformity; and the resulting sausage is to be labeled justice. Ab- 
solute uniCoi'mity of decision of cases logically alike and entire cer- 
tainty in advance as to the outcome on any given state of facts are the 
ends it seeks. 

Secondly, there is an historical school. With the adherents of this 
school the code provisions are assumed to be in the main declaratory 
of the law as it previously existed; the code is regai’ded as a continua- 
tion and development of pre-existing law. With them, all exposition 
of the code and of any provision thereof must begin by an elaborate in- 
quiry into the pre-existing law and the history and development of the 
competing juristic theories among which the framers of the code had to 
choose. Their method of application of the law, however, is substan- 
tially the same as that of the literal school. While they see in a code 
provision, not the command of the sovereign, to be regarded in and 
of itself in applying it, but a development out of the juristic theory of 
the past, they agree that when it is interpreted and its content is ascer- 
tained, the process of application is a purely logical one. Do the facts 
come within or fail to come within the rule? Such, according to this 
school also, is the sole question for the judge. Ethical questions are for 
the legislator. When the judge has, by historical investigation, found 
out what the rule is, he has simply to fit it to just and unjust alike. 

A third school, which one might call the equitable school, has sprung 
up and waxed strong in Germany in the last ten years.® The starting 
point of this school is philosophical or sociological. To this school the 
essential thing is a reasonable and just solution of the individual con- 
troversy. It conceives of the legislative rule as a general guide to the 
judge, leading him toward the just result; but it insists that within wide 
limits he should be free to deal with the individual case so as to meet 
the demands of justice between the parties and accord with the reason 
and moral sense of ordinary men. It Insists that application of law is 
not a purely mechanical process. It contends that the process involves, 
not logic merely, but discretion; that the cause is not to be fitted to the 
rule but the nile to the cause. “Whoever deals with juristic questions,” 
says a contributor to this controversy, “must always at the same time 
be a bit legislator”^ that is, to a certain extent he must make law for 
the case in hand. This theory and the school that contends for it are 
modern developments, under the influence of sociological thought, of 
the perennial notion of natural law, fruitful in so many epochs of legal 
history. It has always been the function of this notion to preserve or 
restore juristic ideals of reason and justice in times of matured or 
stable or rigid law. 


3 See Ehrlich, Freie RechtaflEdung und Prele RechtswlsseEschaft, 1903, Stammler 
Die Dehre von dem richitgen Rechte, 1902, Gnaeus Flavius (Kaiitorowicsj), Der 
Kampf urn die BechtswlssensChaft, 1906, Brfitt, Die Kiinst der Eeehtsanwendung, 
190T, Boal, Die- Weltanschauung der Jurisprudenz, 1907. A similar eoiitvovei-sy has 
heea raised in France, Lamtert, La fonction de droit civil compare, 1903. 

-iZitelmahn, Die Gefahren des BGB. fOr die Eechtswissensehaft, 19. This is 
taken for a motto hy Briitt, Die Kunst der Rechtsanwendung, 



Sec. 4 Current Points of View 11T9 

Although we do not acknowledge it, we have the same problem in 
American law. Valuable as the historical method is in order to under- 
stand how a rule came into being and to judge how far it is now applica- 
ble, when the codifier or the legislator is at work, it may be doubted 
whether it has value for the immediate administration of justice. 
Whatever the original reason for rules, they are in foi'ce today for rea- 
sons of today, even if those reasons come to no more than vis inertlae. 
For the legislator it is all-important not to be deceived by specious 
modern “reasons” for ancient rules. But for the judge, who has to ap- 
ply the rules, there is a great deal to be said for such ex post facto rea- 
sons. They fix his mind upon the vital point that the rule is applying 
here and now to men of this day. Hence we may leave the historical 
school out of account for the purpose in hand. Between the other two 
schools the line is as sharp and the conflict as acute under the surface 
with us as it is openly in Germany. The theory of our legal system is 
that the court finds the law in statute or in adjudicated cases and ap- 
plies it hard and fast to the facts of the case in hand. Many courts 
carry out this theory conscientiously in practice. But to a large and 
apparently growing extent the practice of our application of the law is, 
after all, that jurors or courts, as the case may be, take the rules of 
law as a general guide, detennine what the equities of the cause de- 
mand, and contrive to find a verdict or render a judgment accordingly, 
wrenching the law no more than is necessary. Many courts today are 
suspected of ascertaining what the equities of a controversy require, 
and then railing up adjudicated cases to justify the result desired. Oc- 
casionally we find a judge avowing frankly that he looks chiefly at the 
ethical situation inter partes and does not allow the law to interfere 
therewith beyond what is inevitable.® This is essentially what the Ger- 
man equitable school contends for, and it is something of which com- 
plaint may be heard in this country today wherever a knot of laivyers 
is met with discussing recent decisions of the courts. 

NOTE 

See Guttei’ldge, “A Comparative View of the Interpretation of Statute Law,” 8 
Tulane L.Rev. 1 (1933). / 


JAMES M. MITCHELL, LEGISLATIVE AISTD JUDICIAL 
DESIDERATA 

25 Rep. N. X. S. B. A. 289, 300-301 (1902). 

If every statute was applied literally wherever its application was 
possible in a civil or criminal action, the community at large would 
gain a far more intelligent appreciation of the work of its representa- 
tives in the halls of the Legislature than is now the case, where many 
laws are but dead-letters, and the palpable intention of others is ig- 
nored or ameliorated by a process of judicial refinement or the law it- 


s e,g. the frank statement of Mr. Justice Carter In 1 Ill.Law Eev. 151. 



1180 Interpretation and Constouction Ch. 7 

self is pronounced unconstitutional for an alleged transgression of the 
constitutional provision which safeguards the individual’s “liberty." 
Aside from its so-called police power the Legislature has, undoubtedly 
an unclassified residvum of legislative power, which should sanction 
the enactment of any statute, no matter how unwise, inexpedient or 
inequitable its operation in a given instance, that did not clearly violate 
an express constitutional provision. If the judiciary, influenced doubt- 
less by the sincerest motives for the public welfare, did not tend to as- 
sume a quasi-legislative attitude in the interpretation and application 
of enactments of this character, the popular demand would necessitate 
the repeal of the laws in question or their amendment in accordance 
with the dictates of reason and justice. It is at least certain that an 
unexceptional and strict enforcement of all statutory law by the judi- 
ciary would react to awaken the civic consciousness to the necessity of 
selecting legislators who would declare the law in strict accordance 
with the people’s will. Where the law, as declared, is judicially con- 
formed to accord with the people’s will, as conceived by the court, the 
generality of people remain in ignorance of their representatives’ ac- 
tual declarations. There is a necessary fiction in the administration 
of justice that all men know the law. The citizen who gains an actual 
knowledge of a law through its application to his own case, and is dis- 
satisfied therewith, may vote to compass its repeal. Knowledge in this, 
regard is power. There is no more certain manner in which this 
knowledge can be disseminated than by the literal application and en- 
forcement of all statutes by the courts. 

MAX RADIN, STATUTORY INTERPRETATION 

43 Hary.LKev. 863, 8T0-884 (1930). 

That the intention of the legislature is undiscoverable in any real 
sense is almost an immediate inference from a statement of the 
proposition. . . . 

And if it were discoverable, it would be powerless to bind us. What 
gives the intention of the legislature obligating force? In theology 
or in literature, that question answers itself; but in law, the specific 
individuals who make up the legislature are men to whom a special- 
ized function has been temporetrily assigned. That function is not to 
impose their will even within limits on their fellow-citizens, but to 
“pass statutes,” which is a fairly precise operation. That is, they 
make statements in general terms of undesirable and desirable situa- 
tions, from which flow certain results. As a rule, the statements must 
be made in the words of a specified language. A statute made in Latin 
at the present time is no statute, although the intention of the legisla- 
ture can be as well or as ill made out from Latin as from English, A 
statute which presented a photograph of two automobiles and printed; 
the legend beneath it that drivers who get into the situation pictured, 
above would be prosecuted would not be a statute, although intention 
would be no less easily, and perhaps more easily, discoverable in this 
way than in set words. When the legislature has uttered the words ot 
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a statute, it is functm officio, not because of the Montesquieuan sepa- 
ration of powers, but because that is what legislating means. The 
legislature might also be a court and an executive, but it can never 
be all three things simultaneously. 

And once the words are out, recorded, engrossed, registered, pro- 
claimed, inscribed in bronze, they in turn become instrumentalities 
which administrators and courts must use in performing their own 
specialized functions. The principal use is that of “interpretation.” 
Interpretation is an act which requires an existing determinate event 
— ^the issue to be litigated — and obviously that determinate event can 
not exist until after the statute has come into force. To say that the 
intent of the legislature decides the interpretation is to say that the 
legislature interprets in advance by undertaking the impossibility of 
examining a determinable to see whether it can cover a situation which 
does not exist. . 

Our search for a method of finding a meaning in the statute will read- 
ily bring us to two which have at various times been employed or 
suggested, consideration of its purpose and consideration of its re- 
sults. These are very different things, and any effort to combine 
them may lead to what was called in the case of Heck, “methodologi- 
cal bigamy,” in which the offspring of the one or the other union must 
necessarily be illegitimate. 

If by the purpose of a statute we mean the actual purpose enter- 
tained by those who framed it or voted it, the purpose is indistin- 
guishable from the intention, and we should have the same difficulty 
already noted, that this purpose is practically undiscoverable and 
would be irrelevant if discovered. But the purpose of many entities 
may be something far simpler and more apparent, something which 
is evident in the character of the thing itself, the end or final cause 
in the Aristotelian sense as distinguished from its efficient or its ma- 
terial cause. So, a razor is something to shave with, and we should 
know this without the least speculation as to the ideas which were in 
the manufacturer’s mind when the razor was made. There are some 
objects the purpose or end of which we can not decide on so easily. 
Doubtless only a technical expert could tell from looking at one of 
many machine parts, what it was for, but in most concrete objects, 
the purpose is self-evident. 

In the case of statutes also, it is rare indeed that we can not say 
positively what any particular statute is for, by reading it. A statute 
is quite generally a fairly specific statement. It asserts that some- 
thing is to be done, and whatever uncertainty or vagueness or ambigu- 
ities may exist as to the conditions under which it should be done, as a 
rule there is none as to the situation which the conditions are to give 
rise to. A statute which declares gambling contracts to be void may 
need a deal of interpretation, but its obvious purpose is to discourage 
gambling. 

But as a matter of fact, can we be quite sure about it? There 
are purposes and purposes. It is not so much that the same statute 
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may be an obvious instrument to several ends simultaneously, which 
is, after all, unlikely, but that nearly every end is a means to another 
end. We distinguish in our conduct and our thinking between immedi- 
ate and ulterior purposes. And in most cases we contemplate a final 
or ultimate purpose which is in all likelihood vague and remote enough 
but is certainly not to be disregarded. 

If we then return to our gambling statute, can we say simply that 
its purpose is to discourage gambling? That is obviously a remoter 
purpose, but the immediate purpose is something less. It is to make 
it impossible to sue on gambling contracts, or at any rate to make their 
gambling character a defense. And it must be apparent that the im- 
mediate purpose will depend largely on the remoter purpose. Again, 
a statute making murder capital has as its immediate purpose the put- 
ting to death of murderers. But certainly a further purpose is to dis- 
courage murder. It may be said that its better and larger purpose is 
that its immediate one may never be effectuated. 

When we recall that the avowed and ultimate purposes of all stat- 
utes, because of all law, are justice and security, we have an additional 
fact to keep in mind. Surely it is not open to us to say that these pur- 
poses are too remote to be regarded, and in some cases there are 
solemn constitutional declarations that they must be considered para- 
mount. At all events, the long concatenation of means and ends leads 
to a final end or to a final group of ends, and if the immediately ap- 
parent or the “primary” purpose of a statute seems to point away from 
it, courts are quite properly and justly perturbed. 

There could be no better example of all this than the Statute of 
Frauds. The original statute passed by Parliament in 1677 states 
its purpose in the very name. It is to prevent frauds and perjuries. 
The means whereby this was to be achieved make up the immediate 
purpose of the statute. It was to make invalid to some extent many 
groups of oral contracts. There has probably never been a statute 
in which the immediate purpose has so frequently defeated the ulter- 
ior purpose as has been the case in this statute, and there is scarcely 
a group of these oral contracts in which the court has not struggled 
vigorously to prevent such a result. As a consequence, the number of 
determinate situations to which each of the larger determinables de- 
scribed by the statute might be reduced, has been constantly lessened, 
- and this has surely gone on without much attention to those which 
the framers of the statute might have imagined. 

In fact, we must qualify the statement that the immediate purpose 
of the statute is generally apparent. It is commonly rather the ulter- 
ior purposes which are apparent. Only when we have made up our 
minds what the ulterior purpose really was shall we know, for ex- 
ample, the Immediate purpose of a statute which makes gambling 
contracts “void.” 

A contradiction between the primary and the ulterior purposes 
of the statute or the ultimate purpose of all statutes, win become 
apparent, if at all, only when we actually carry out or attempt to 
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carry out the primary purpose. The method of “interpreting” a stat- 
ute by its results is therefore an almost inevitable consequence of 
the existence of a chain of purposes in every piece of legislation. 
If courts tell us, and they often do, that the result is never to be 
considered, they are announcing a psychological impossibility. 

The immediate result of interpreting a statute is plain enough. 
The given determinate situation is or is not to be treated as one of 
the reductions of the larger determinable which the statute describes. 
But that can not be the result which will tell us how to interpret a 
statute, because we find this result only after we have interpreted. 
What we mean therefore when we use a result as a method 
of interpreting statutes, is that we ask ourselves what remoter results 
will foUow if this immediate one is effected. Courts are fond of 
pointing to the dangers incident to the interpretation they reject. 
It is curious that an apprehensive glance at disastrous future conse- 
quences is likely to be the mark of a court which considers itself 
conservative and which would repudiate as a radical and intolerable 
innovation a method of interpretation consciously based on results. 

The method of results involves prophecy, which is in itself not a 
damning indictment. A certain amount of forecasting of probabil- 
ities is an essential element of human conduct; and there is no rea- 
son in the world to command judges not to indulge in It. Our diffi- 
culty lies in the skill with which the forecasting is done. When a 
court declares that a certain interpretation will lead to imdesirable 
consequences and is therefore to be avoided, the striking quality 
of this declaration is usually the grave doubt it elicits as to the 
accuracy of the forecast. 

We may sum up by saying that to interpret a law by its purposes 
requires the court to select one of a concatenated sequence of purpos- 
es, and this choice is to be determined by motives which are usually 
suppressed. To interpret it by its results is to prophecy probable 
consequences for one or another of several interpretations, and the 
basis of the calculus is equally undisclosed. And yet these two types 
of interpretation are not merely the commonest in actual operation 
but are in most oases imperfectly concealed under so-called technical 
interpretations. ... 

There would then be two questions of importance in the inter- 
pi-etative process. The first would be; Can the statutory determin- 
able in the widest range be taken to include the determinate be- 
fore the court? The more nearly determinate the statute is, the 
easier that question will be to answer. It is far easier to make a 
statute which contains large determinables than limited ones, but 
if we wish to see clearly and with brief consideration what the maxi- 
mum and minimum of extension is, in any determinable, we must avoid 
words like “just” and “reasonable” and “property” and similar al- 
most indefinitely extensible terms. These words have so little color 
of their own that they can be made to take almost any hue we de- 
sire. 
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The second question would be: Will the inclusion of this par- 
ticular determinate in the statutory determinable lead to a desir- 
able result? What is desirable wiU be wha.t is just, what is proper, 
what satisfies the social emotions of the judge, what fits into the 
ideal scheme of society which he entertains. The dangers, whatever 
they are, which are involved in a OefWilsjunsprudens can in no 
system be completely avoided. An attempt to avoid them by declar- 
ing that judges must be guided by broad principles and not by par- 
ticular situations is inevitably futile, because the broader the principle, 
the wider the scope of the personal predilections of the judge. If 
there is a glaring contradiction between what the judge thinks 
desirable and what the great majority of the community so considers, 
the community must, in its legislative function, limit as carefully 
as it can by more easily determinable categories the range within 
which the judge shall select his desirables. But the legislature 
can not both have its cake and eat it. It can not indulge itself in 
using large, round, sonorous words and then complain that courts 
do not treat them as precise, definite, and unreverberant. . 


JAMES M. LANDIS, A NOTE ON “STATUTORY INTER- 
PRETATION” 

43 Harv.L.Rev. SS6 (1930). 

A passing acquaintance with the literature of statutory interpreta- 
tion evokes sympathy with the eminent judge who remarked that 
books on spiritualism and statutory interpretation were two types 
of literary ebullitions that he had learned not to read. Mr. Radin’s 
plea for realism in the science of interpreting statutes must thus fall on 
not unwiUing ears. With such a slogan, volunteers for the fray should 
readily spring to his standard. But to learn, when the smoke of bat- 
tle has cleared away, that the prize of victory is but OefiiMsjurispru- 
denz savors too much of the saddening process of making the world 
safe for democracy. Surely what Broom, Coke, Bacon, Austin and 
Lieber dignified with the conception of a science deserves a better 
fate than the surrender implicit in the resort to GefUhlsjurisprudmz. 

The Anglo-American scheme of government conceives of lawgivers 
apart from and at times paramount over courts. Such a function, 
commonly vested in a legislature, presupposes an intelligible method 
of making known to the organs of administration, courts or otherwise, 
its desires and hopes. That method centuries ago crystallized into the 
formalism of passing statutes. It is from such a conception that one 
derives the rule of statutory interpretation emphasizing the intent 
of the passer of statutes. 

The fact that in the name of such a rule fictitious intents of legisla- 
tures have been derived by courts to conceal the fact that they, 
rather than the legislature, were in this instance the lawgivers, does 
not impeach the validity of the rule, but merely demonstrates an in- 
apposite case for its application. The more multitudinous such 
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cases, the more necessary (.he insistence upon the limits of such a 
rule. A hundred years ago Austin sought to define its boundaries by 
distinguishing between genuine and spurious interpretation, always 
a nice and often an elusive distinction. Even the distinction fades in 
the face of Mr. Radtn’s attack that regards the intent of the legisla- 
ture as undiscoverable, and if discoverable, irrelevant, and thus limits 
legislative power to the crypticism of “passing statutes.” 

That a discoverable intent — ^record evidence that a particular de- 
terminate underlay a general determinable — is irrelevant to the 
judge called upon to decide the same concrete case theretofore pre- 
sented to the legislature in a hypothetical form, disregards not only 
theoretical but practical considerations of Anglo-American govern- 
ment. It is a commonplace of our political thought that it is the task 
of the legislature to express the state’s changing conceptions of legal 
relationships and to make tliese conceptions effective. The tenure 
of the legislator, his parochial interests, his opportunities for extended 
investigation and debate, his unlimited powers of choice between com- 
peting devices, the numbers that he must convince, and the ephemeral- 
ity of his conclusions, all make for emphasizing the importance of his 
intent. One further consideration, especially significant to those who 
advocate the principles of Gefiihisjurispriidenz^ and pointing to the 
necessity of preferring from the sociological standpoint the GefUhl 
of the legislator to the G<sfUM of the judge, is epigrammatically 
summed up by Dicey when he says: “If a statute ... is apt to 
reproduce the public opinion not so much of today as of yesterday, 
judge-made law occasionally represents the opinion of the day before 
yesterday.” 

The real difficulty is not that the intent is irrelevant but that the in- 
tent is often undiscoverable, especially when the passer of statutes is, 
in most cases, a representative assembly. Intent is unfortunately a 
confusing word, carrying within it both the teleological concept of 
purpose and the more immediate concept of meaning — ^the assumption 
that one or more determinates are embraced within a given determin- 
able. Purpose and meaning commonly react upon each other. Their 
exact differentiation would require an extended philosophical essay. 
But it may be noted that intent when used to mean purpose usually 
win be found to accompany the process of spurious interpretation, 
whereas intent when used as equivalent to meaning commonly ac- 
companies the process of genuine interpretation, although, as I have 
said, the distinction between these processes is a nice one. 

The assumption that the meaning of a representative assembly 
attached to the words used in a particular statute is rarely dis- 
coverable, has little foundation in fact. The records of legislative as- 
semblies once opened and read with a knowledge of legislative pro- 
cedure often reveal the richest kind of evidence. To insist that each 
individual legislator besides his aye vote must also have expressed the 
meaning he attaches to the bill as a condition precedent to predicating 
an intent on the part of the legislator, is to disregard the realities of 
legislative procedure. Through the committee report, the explanation 


TT r 


rrK 



1186 Interpretation and Construction Cpi. 7 

of the committee chairman, and otherwise, a mere expression of as- 
sent becomes in reality a concurrence in the expressed views of an- 
other. A particular detemiinate thus becomes the common possession 
of the majority of the legislature, and as such a real discoverable in- 
tent. 

Legislative history similarly affords in many instances accurate and 
compelling guides to legislative meaning. . . . The real diffi- 

culty is twofold: that strong judges prefer to override the intent of 
the legislature in order to make law according to their own views, and 
that barbaric rules of interpretation too often exclude the opportunity 
to get at legislative meaning in a realistic fashion. The latter, origin- 
ating at a time when records of legislative assemblies were not in 
existence, deserve no adherence in these days of carefully kept journ- 
als, debates, and reports. Unfortunately they persist with that ten- 
aciousness characteristic of outworn legal rules. Strong judges are 
always with us; no science of interpretation can ever hope to curb 
their propensities. But the effort should be to restrain their tenden- 
cies, not to give them free rein in the name of scientific jurisprudence. 

When the intent or meaning of the legislature is discoverable, 
statutory interpretation posits no serious problem except the po- 
litical one of insistence upon judicial humility. The real problems 
arise where the meaning of the legislature is not discoverable. 
Here the gravest sins are perpetrated in the name of the intent of 
the legislature. Judges are rarely willing to admit their role as 
actual lawgivers, and such admissions as are wrung from their un- 
willing lips lie in the field of common and not statute law. To 
condone in these instances the practice of talking in terms of the 
intent of the legislature, as if the legislature had attributed a particu- 
lar meaning to certain words, when it is apparent that the intent is 
that of the judge, is to condone atavistic practices too reminiscent 
of the medicine man. No compromise can be had on this issue. 
But is the alternative Gefiihlsjurisprudenz or, better, Fr&iegesetz- 
findung? 

A statute rarely stands alone. Back of Minerva was the brain of 
Jove, and behind Venus the spume of the ocean. So of the statute, 
it is the culmination often of long legislative processes, too rarely un- 
derstood by the mere lawyer, and too rarely studied to have been 
lifted from the contempt bred of ignorance. Such material frequently 
affords a guide to the intent of the legislature conceived of in terms of 
purpose. To deal, for example, with the Trade Disputes Act of 1906 
without regard to the fact that it followed upon a Liberal-Labor 
victory, would be to thwart known legislative hopes and desires. It 
is done unquestionably. The mutilated Clayton Act bears ample tes- 
timony to the “day before yesterday” that judges insist is today. But 
this is simply the price we pay for judicial independence. To ignore 
legislative processes and legislative history in the processes of inter- 
pi'etation, is to turn one’s back on whatever history may reveal as to 
the dkection of the political and economic forces of our ti rr v». 

Read & MacDoitald U.C.B.I^o. 
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It must be insisted that the legislative purposes and aims are the 
important guideposts for statutory interpretation, not the desiderata 
of the judge. And there is a world of difference between an atti- 
tude of mind that honestly seeks to grasp these and give them effect, 
and one that cavalierly throws them overboard and leaves us to the 
mercy of the judge’s “day before yesterday.” The so-called rules of 
interpretation are not rules that automatically reach results, but ways 
of attuning the mind to a vision comparable to that possessed by the 
legislature. The vision of itself rarely actually grasps the particular 
determinate, but the eye once aligned in the same direction will more 
probably place a particular determinate in its appropriate spot. The 
despised rules of expressio unius exclusio alt&nus, presumptions of 
strict and liberal interpretation, are of this character. They predicate 
attitudes of mind more likely to recreate the atmosphere surround- 
ing the statute in its passage and thus more likely to give effect ac- 
curately to the real legislative purpose. Like most “rules of law,” 
they solve only the obvious case, and give a direction for profit- 
able thinking about the difficult ones. And it is true of them, as of 
most “rules of law,” that occasions will arise when they must be 
broken. 

The use of extrinsic aids to statutory interpretation thus has real 
and not illusory significance. Hopeful developments toward a science 
of statutory interpretation must be in the direction of devising means 
of properly evaluating the effectiveness to be given such extrinsic 
aids. Of course, guessing will not thereby be eliminated; but what 
science, natural or ptherwise, has eliminated the necessity for guess- 
work? Nevertheless the emphasis must lie upon the honest effort of 
courts to give effect to the legislature’s aims, even though their per- 
ception be perforce through a glass darkly. There will and must re- 
main that group of cases — smaller than is generally supposed — ^where 
no meaning, aim, or purpose of the legislature is at all capable of ap- 
perception. Here and here alone does talk of the intent of the legisla- 
ture become meaningless and barbaric. And here society and the 
legislature both entrust themselves to the law-making powers of 
courts. No science of law has yet done away with the need for such 
occasional legislation; a science of statutory interpretation can hard- 
ly hope to fare better. But the insistence of both must be that judi- 
cial legislation shall concern itself only with the interstitial tissues 
of the body politic and not its gristle. 


FRANIC E. HORACE, IN THE NAME OF LEGISLATIVE INTEN- 
TION 

3S W.Va.L.Q. 119, 126-12T (1932). 

There always exists, however, the practical necessity of giving 
some effect to the legislative enactment. Upon occasion legislatures 
have seal fit to aiact legislation without a definite enunciation of 
policy, have failed to express their policy adequately, or because of the 
elapse of time their intention has become uncertain. In these situa- 
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lions it seems commensurate with our ideals of efficiency and economy 
to allow the court to apply the legislation according to the rule which 
they believe the legislature would have provided. This is atoitt^ly 
“judicial law-making” but the exercise of the power in this limited 
field of application in no way hinders the legislature from altermg 
the rule or standard if they do not approve of the interpretation 
adopted by tlie court. The objection to this, of course, is that it 
permits the subjective determination of policy to rest with the 
courts and not with the legislatures. But it is not to be overlooked 
that in the determination of every case the policy involved and the 
result to be reached is not overlooked by the judge. It is a psychologi- 
cal impossibility. . . . This states the difficulty but it is no basis 

for concluding that the use of legislative intention as a guide to tlie in- 
terpretation of statutes should be abandoned. True, it is desirable 
that the discretionary power of the courts which tends to make them 
lawmakers should be limited; but it is also desirable that legislation 
be applied to cases which the legislature did not contemplate but would 
have regulated if they could have foreseen them. Some adjustment is 
necessary and apparently it is some device by which the courts can 
apply these "doubtful” statutes (which probably is a more sociologi- 
cally desirable thing to do than to declare that in as much as the 
legislature has not clearly stated its will the court will not attempt to 
deal with the case at all) in as objective a manner as possible. The 
“intention of the legislature” rightly applied reaches this result with 
the least difficulty and with the greatest protection to those who fear 
oppr^sion from judicial discretion. 


FREDERICK J. DE SLOOVERE, THE EQUITY AND REASON 

OF A STATUTE 

21 Cornell L.Q. 591, C08-609 (1936). 

. . . To reach satisfactory results in view of the individual 

and social interests involved and yet remain within the realm of 
genuine interpretation, courts must (1) find the possible meanings 
upon the basis of definite techniques which ivill properly harmonize 
the textual and contextual procrases, in view of extrinsic aids, other 
legislation, and the common law; (2) permit the statutory purpose 
to direct a choice from such meanings; and (3) exercise judicial dis- 
cretion with good judgment, good faith, and common sense at points 
where such techniques and the reason (purpose) of the statute fail to 
direct a solution. Fortunately, however, courts often find and apply 
proper meanings without consciously employing established tech- 
niques of genuine interpretation. Techniques carefully worked out in 
detail in statutory interpretation would, it is submitted, greatly re- 
duce guessing, would eliminate the taking of a pncrri attitudes toward 
legislation when choosing meanings for ambiguous texts, and would 
avoid recourse in the first instance in difficult cases to the spirit or 
equity of the statute,— all forms of spurious interpretation. . . . 



Sec. 4 


Current Points of View 


1189 


ROBERT J. FARLEY, INTERPRETATION REINTERPRETED 

11 Tulane L..Rcv. 2CC, 27C (1037). 

Theoretically the test of meaning for any and all statutes is legisla- 
tive intent and the primary method of ascertaining the legislative 
intent is plain meaning. ActuaDy, legislative intent means what a 
mythical, composite legislator would have meant (a) if he were not 
now in the court’s position, or (b) if he were now in the court’s posi- 
tion; plain meaning means what a casual reader of variable intelligence 
would understand from the statute (a) if he were not now in the 
court’s position, and (b) if he were now in the court’s position. Pro- 
cedurally each of these two major attitudes has within its own terms 
an escape from itself, except that if (a) of either is chosen for the ra- 
tionalization, the decision will most likely be couched in the matter of 
purpose, while if (b) of either is chosen the decision 'wiU most usually 
turn upon the result to be reached or the mischief to be remedied. To- 
gether they furnish an escape each from the other, depending upon the 
dramatic incidents involved as to which of the predominant ideals shall 
be exemplified at the expense of the other, immediately discernible 
subjectively to the court in the intrinsic merit of the specific applica- 
tion. As will be noted, the result is procedural further in the deter- 
mination of what evidence is material and admissible, historical, 
lexicographical, or customary, and the like, whereupon all the remain- 
ing rules of interpretation or construction, as you will, become aids or 
subsidiary and are helpful or hurtful as emphasizing each litigant’s 
particular theory, relatively dependent upon how closely the court is 
determined to examine the actual problem before it. The court prob- 
ably is never concerned with true and false interpretation as such, but 
it is actually confronted with doctrinal functions for the expression of 
ideals that are as implicit a part of the organic law of the jurisdiction 
as the Constitution, and that can be reconciled only in terms of politi- 
cal, economic and social values which must be weighed by no other in- 
telligence than its own. 


MAX RADIN, A SHORT WAY WITH STATUTES 

5G Harv.L>.Kev. 388, 405-407 (1942). 

The American legislature has no authority that is in any way higher 
than that of the administrative or Judicial officials, or the wholly 
nonofficial members of the public who jointly with the states are 
specifically declared in the Constitution to be invested with aU non- 
distributed governmental power. Its function is to issue directives to 
these officers, not because it is sovereign but because in our constitu- 
tional system that is the duty of the legislature. We are not required 
to stand in awe of, admire, or approve these directives, but, so far as 
we can understand these statutes, we must obey them. 

If we can keep this relationship straight in our mind we can see that 
the problem is not what "interpretation” is often taken to be. It is 
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not to determine exactly and precisely what the words of the statute 
“meant.” This notion is based on the doctrine that words singly and in 
combination contain some secretion called a “meaning” and that this 
secretion can be removed from the words and applied either to acts 
directly, or to other words which can be more readily made into the 
sources for action or for refraining from action. It is in this second 
aspect that the process of “translation" is necessary, for the process 
of “construction” has left us with a sentence only half intelligible even 
after analysis. . 

. The main thing is to know what we are doing. If we per- 
sist in saying that tire main and fundamental purpose is to carry out 
the will of a specific person, when we know that we are dealing with 
a person who can have no wiU, as we understand it, and who has no 
more right to impose his unexpressed will on the administrators and 
judges than the latter may impose their will as such on the legislature 
— if we persist in saying this, we shall continue to be didven to a dis- 
ingenuousness that irks a great many lawyers and should be extremely 
unpleasant to all of them. . . . 

Some time ago in an article in the Harvard Law Reviewj I gave rea- 
sons for disregarding materials which were strongly controverted by 
Dean James M. Landis, then Professor of Law at the Harvard Law 
School, My statements were undoubtedly somewhat too sweeping. 
They suggested approval of the English method of dealing with debates, 
reports and the like, a method that regards these matters as incom- 
petent as well as irrelevant. I intended then — and I certainly should 
like to take the position now — ^that they are neither irrelevant nor 
incompetent, but that they are in no sense controlling. If they were, 
the implication of the suggestion of Judge John Clark that the Con- 
gressional Record be adequately indexed for use in courts is impossible 
to refute. 

It would seem that ah these materials are entitled to just the con- 
sideration their character justifies, and this character must be deter- 
mined by whatever critical methods are applicable elsewhere. The 
statement of a sponsor of a bill in the legislature may be the basis 
of a judgment as to the manner of translating the purpose of a bill into 
action, not because he was a member of the legislature that enacted 
it, but by reason of the fact, if it is a fact, that his statement commends 
itself to the administrator and the court. The various changes made 
in the drafts of a bill are important for the history of legislative action, 
but they ^ve less assistance than their constant use would seem to 
indicate. They are as rarely controlling as the technical rules of inter- 
pretation, and like these they form another instance of the rationalizing 
technique which is so important a part of legal exposition. 

Undoubtedly, the entire report of a committee which has investigated 
a situation and then has proposed legislation is of first-rate value. 
But it need no more bind the court than does a legislative debate. 
It is likely that the study of the report, when the general purpose — 
the ground design— is not sufficiently indicated, will greatly aid in 
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making the purpose apparent, as well as in discovering what other 
values are to be kept intact so far as possible. But there is no legisla- 
tive force in the report. And if the statute as a whole can reasonably 
be taken to be directed to an outcome which is different from the one 
which seems to animate the report, the court has the power, and indeed 
it is part of its function, to direct the application of the statute to this 
reasonably determined goal. 

That the court may take what is called a statesmanlike view of the 
statute is often denied. But the denial is ageiin based on the imputa- 
tion of sovereignty to the legislature. There is no reason why adminis- 
trators and judges may not be called statesmen in the same manner as 
the members of the legislature are. The statesmanlike view is, it is 
true, more clearly and definitely a characteristic of the duty of the 
legislature. Indeed, except as an exercise of statesmanship, there is 
no reason for a statute at all. And the legislature may, if they can 
find apt words for it, foreclose any attempt by the administration 
and judiciary to displace what the legislature regards as the more im- 
portant of the purposes to be achieved. But if they do not quite speci- 
fically foreclose it, a statesmanlike concept of the statute is definitely 
the normal and necessary basis of the court’s judgment on the stat- 
ute. . . . 

If Heydon’s Case were recast to serve a modern need, the steps in 
dealing with a statute might run somewhat as follows; 

The first question the interpreter asks is: What is the purpose of the 
statute as a whole? It makes little difference whether it is called the 
“program” or the “policy” instead of the “purpose,” If we wish to 
retain the traditional language, we can call it the mandate, or the in- 
tent of the legislature, provided we do not really mean intent. It is 
a little more dangerous to call it the legislative “will” or “wish,” al- 
though if we know what these words mean, there is no harm in it. 

Second: Is this statutory purpose one that the court feels is good? 
We need not trouble ourselves about the statement that the court must 
not legislate. Both the judicial and the executive branches participate 
in the legislative process. They caimot help doing so by the mere act 
of “enforcing” or “applying” laws or carrying out the legislative pur- 
pose. They may not rephrase the statute. They may not reject the pur- 
pose, even if they do not find it to be good. But they may — indeed, 
nothing can prevent their doing so — exercise a judgment on the value 
of the purpose, and make that judgment the basis of their enforcement 
of the law. There is, moreover, no reason to assume that their judg- 
ment will not be an honest one based on a real consideration of public 
needs. 

Third: Is the implemental portion of the statute declared to be 
exclusive? If so, it is clear that those who framed the statute were 
uncertain about the value of its program and the court may not dis- 
regard that fact even if the court is quite certain. On the other handi 
if no such exclusive use of statutory methods is prescribed, it is open 
to a disapproving court to find them exclusive. 
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I believe this is the way strong and self-confident courts — and we 
ought to have no other — do in fact deal with statutes. Since they are 
Anglo-American courts, they will not disregard precedent, but will use 
it as strong courts do, namely to avoid doing specific injustice, and not 
merely to satisfy the requirement of logical consistency. A statute 
interpreted “restrictively” for a period long enough to have induced 
men to adjust their affairs to this interpretation, ought not suddenly 
to be interpreted “liberally,” and vice versa, For precisely the same 
reason administrative interpretation, continued long enough to cause 
this adjustment, should only be changed if the “mischief” caused 
by the change would be less than the “mischief” of maintaining the 
practice. . 

In all this what room is there for the standard “canons of interpreta- 
tions,” for efusdem generis j expressio unius, and the entire coterie or 
band of phrases and tags and shibboleths which are so wearisomely 
familiar? I should be tempted to deny that they have ever resolved an 
honest doubt, if a general negative were provable. Certainly it is hard 
to find an instance in which they did more than invest with the ap- 
propriate symbolic uniform a conclusion that should have been quite 
as respectable in the ordinary civilian clothes of sober common sense. 

Evidently, “canons of interpretation” cannot always be rejected. 
There are statutes whose purpose is exhausted in the statute itself. 
These are for the most part procedural statutes, in which the word 
“procedural” is used in the broadest possible manner. The purpose of 
a statute limiting the time of appeal to sixty days is clearly that and 
nothing more. Its purpose is to apprise all parties concerned as to 
when an appeal will no longer lie. There is no question of strictness or 
liberality of interpretation. It may, however, be important to know 
the type of appeal or appealable determination involved, but ordinarily 
there is no reason why this would involve a large number of cases. All 
that is envisaged is clarity. And if ejusdem generis can make it clear, 
by aU means let us use it. 

Our short way with statutes will undoubtedly add to, rather than 
lighten, the burden of courts. But it will relieve them from one burden, 
that of feigning an inferiority complex that tliey really do not have. 
That would be something gained. 


GUISEPPI V. WALLING 

Clraiit Court of Appeals of the United States, 1944. ^ 

144 l!’.2d 608, 620-022. 

Frank, Circuit Judge. . . . The power of courts in general to 

interpret statutes has been said by some persons to be, in practical 
effect, a sort of supplementary legislation which the legislature neces- 
sarily leaves to the courts. , 

Indeed, those who today afiticize the transfer of “subsidiary legisla- 
tion” to administrative officers forget that, inspired by somewhat 
similar motives, there has been and still is much criticism of the 
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power exercised by judges in construing statutes, that Bentham, Liv- 
ingston, and their disciples (some even in our time) ^ have insisted that 
all “law” must emanate solely from the legislature, and have tried, 
through codification, to destroy all "judicial legislation.”® Repeated 
attempts on the European continent to exploit that notion have in- 
variably proved disappointing.^ Legal certainty to be attained by 
eliminating, via codification, all judicial law making is a fatuous 
dream.'^ Courts in their interpretation of statutes often cannot avoid 
some such legislation. The enactment of many a statute thus, by im- 
plication, calls on the couils to engage in supplemental law making. 
That activity should always, of course, be modest in scope.® But the 
necessary generality in the wording of many statutes, and inept- 
ness in the drafting of others, frequently compels the courts, as best 
they can, to fill in the gaps, an activity which, no matter how one may 
label it, is in part legislative.® Sagacious legal scholars of high re- 
pute, such as, for instance, John Chipman Gray, Wigmore, Allen and 
Radin, have said that courts, in discharging their duty of carrying out 
the express will of the legislature as faithfully as they can, are fre- 


[Footnotos are rG-nuraVierecl. Ed.] 

lOf. Fi'.ankUn, The Judiciary State, 3 Natl. Lawyers Guild Q, (1041) 26. 

s See, fi. f?., the roraarks of Edward Livinsston and hi.s colleaguo.s in their prolini- 
Inary report, in 1S23, on the Louisiana Civil Code, Louisiana Legal Archives, Vol, 1, 
A Republican of the I’rojet of Ute Civil Code of Louisiana of 1S25 (1037) xvii-xviii. 

3 See, e. g., Seagle, Tlio Quest For Law (1041) Chapter XVIII. 

4 The notion of a ‘'Ministry of Justice” or Law Revision Cominittoe i.s anoUu'r 
matter. ,Sec Stone and FoUee, Revision of Private Law, 54 Harv.L.Kev. (1040) 22], 

s Coin’v V, Beck’s Estate, 2 Clr., 129 F.2cl 243, 245, 246 ; New England Coal & Coke 
Co. V. Rutland E. Co., 2 Cir., 143 P.2d 179. 

' 0 The remark of Bishop Hoadly, usitally quoted In discussions of .-iucUcial legis- 
lation — “Nay, whoever hath an aNsoInte authority to interpret any written or spo- 
ken laws, It hs he who i.s truly the Law Giver to all intents and purposes, and not 
the persons wlio first spoke and wrote them” — ^has been given a specific application 
to statutory interpretation. TTiat judicial legislation is an inherent part of tlic 
work of the courts in the development of legal rules when no statutes are involved 
has been avowed by at least eight Supreme Court Justices — Holmes, Hnghe.s. 
Brandeis, Stone, Cardozo, Frankfurter, Douglas and Jackson; see citations in 
New England Coal & Coke Co. v. Rutland R. Co., 2 Oir., 143 F.2d 179, note 31. 

Many learned commentators have said the same; see, o. g., the citations in Ooni- 
mlssiouer v, Beclt’s Estate, 2 Clr., 120 F.2d 243, 245, note 3; Waite, Judge-Made Law 
And The Education of Lawyers, 30 Arn.Bar. Ass'n J. (1944) 253. 

There has, however, been greater reluctance to admit that, similarly, interpreln- 
tion of statutes often requires such legislation. Yet it la difficult to justify a differ- 
entiation, .Several students of continental legal systems have recognized that stat- 
utory construction often necessitates judge-made law. See Kiss, Equity and Law, in 
The Science of Legal Method (transl. 1917) 146; Lambert, Codified and Case Law, 
In the same volume, 251 ; Wurzel, Juridical Thinking (in the same volume), 280 ; 
Alvarez, Methods For Codes (in the same volume) 429. As Mr. Jn.stice Jackson re- 
cently noted, the Swiss Code candidly calls for such law-maldng by the judges ; 
State Tax Commission v. Aldrich, 316 D.S. 174, 202, note 23, 62 S.Ct. 1008, 86 L.Ed. 
1368, 139 A.L.R. 1436. 

Paul, Federal Estate and Gift Taxation (1924) I, 43-44, 62, 86-87, has observed that 
narrow or liberal construction of statutes often involves judicial legislation; cf. 
Jackson, The Struggle For Judicial Supremacy (1941) 58. 

Seagle suggests that legislation actually leads to an increase of legislative ac- 
tivity hy the courts. Seagle, The Quest For Law (1941) 298; cf. 196. See also Cal 
houn, Introduction to Greek Legal Science (1944) Ch. IV. 
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quently unable to escape the responsibility of engaging in supplemental 
legislation.’ As Chief Justice Hughes said in 1928, “a federal statute 
finally means what the [Supreme] Court says it means.” ® Thus the 
courts in their way, as administrators in their way, perform the task 
of supplementing statutes. In the case of the courts, we call it “in- 
terpretation” or “filling in the gaps"; in the case of administrators 
we can it “delegation” of authority to “supply the details.” In both 
instances, the task is unavoidable. 


ARCHIBALD COX, JUDGE LEARNED HAND AND TI-IE 
INTERPRETATION OF STATUTES * 

60 Harv.L.Hev. 370-375 (1947). 

I 

In the beginning it may be appropriate to say a word about “the 
intent of Congress” — ^the phrase which dominates so much think- 
ing on questions of construction. Here, as throughout the law, 
the various connotations of “intent” create unfortunate confusion. 
In one sense, it carries a concept of purpose and signifies the general 
aim or policy which pervades a statute but has yet to find specific 
application. Some such purpose lies behind all intelligible legislation, 
for while individual congressmen may occasionally disagree even as 
to the broad purposes to be accomplished by a bill they all support, 
nevertheless their conflicting views may be fairly said to blend in a 
resultant, just as their differences regarding the words to be en- 
acted are merged by the legislative process into a final product. The 
resultant we metaphorically describe as the “intent of Congress.” ■ In 
a second sense the metaphor carries the more immediate concept of 
meaning and indicates the specific, particularized application which 
the statute was “intended” to be given.^ In enacting the Fair Labor 


7 In the Nature and Sources of Law (2d ed. 1921) § 370, Gray said “Interpreta- 
tion is generally spoken of as If Its function was to discover what the meaning oC 
the legislature really was. But when the leghslature has had a real intention, one 
way or another on a point, it Is not once in a hundred times that ariy doubt arises 
as to what its intention was. If that were aU that the judge had to do with the 
statute, interpretation of the statutes, instead of being one of the most diOicult 
of a judge’s duties, would be extremely easy. The fact is that the difficulties of 
so-called interpretation arise when the legislature has had no meaning at all ; when 
the question which is raised on the statute never occurred to it ; v?hen what the 
judges have to do is, not to determine what the legislature did mean on a point 
which was present to its mind, but to guess what it would have intended on a 
point not present to its mind had the point been present.” He also said that 
"when the judges are professing to declare what the legislature meant, they are in 
truth themselves legislating to fill up” the gaps. 

See Wigmore, The Judicial Function, in The Science of Legal Method (1917) sxvi ; 
Allen, Law In The Making (1927) 283, 2S6-287; Eadlu, The Law and Mr. Smith 
(1938) Chapter XIV. 

a Hughes, The Supreme Court of the United States (1928) 230. 

* The writer Is indebted to Mac Q. AsbUI, Jr„ member of the second-year class in 
Harvard Law School, for his valuable assistance In the preparation of this article. 

1 Compare Eadin, Statutory Interpretation (1930) 43 Harv.L.Hev. 863, 869-72, 
with Landis, A Note On “Statutory Interpretation” (1930) 43 Harv.L.Hev. 886, 888. 



Sec. 4 


Current Points op View 


1195 


Standards Act,^ for example, it was the “purpose” of Congress to 
raise the standard of living of workers engaged in interstate com- 
merce or in the production of goods for commerce. When it de- 
fined production to include “any process or occupation necessary to 
the production thereof,”^ Congress “intended” (in the second sense) 
to make the act applicable to maintenance workers in the executive 
offices of interstate producers.* Precision requires, moreover, some 
bifurcation of the second definition. The phrase is used ambiguously 
to mean both a particularization which the legislature consciously in- 
tended but failed to state explicitly, and also, where that is lacking, 
the specific application of the general, more pervasive purpose winch 
the interpreter believes the legislature would have made, had it fore- 
seen and faced the controversy. 

There can be little objection to using “the purpose of Congress” 
as a metaphor to describe its general aims. Nor is there much 
ground for objection to spealcing of “intent” to denote meaning, pro- 
vided that the intended application is tolerably clear and specific; 
in such a case one may fairly say that the individual legislators had 
a common intention which our system of government requires the 
courts to follow. It is when there is no conscious, specific intent that 
the phrase causes trouble. Few, if any, legislators think in terms of 
the specific controversies which courts must settle by giving a statute 
one or another meaning. Many such controversies cannot be fore- 
seen because they spring from circumstances which no one can an- 
ticipate when enacting legislation. In consequence, the charge is 
easily and often made that the courts which purport to seek out the 
legislative intent in doubtful cases indulge themselves in a shameless 
fiction devised, consciously or in self-deception, to cloak the fact 
that they are not interpreting, but making law according to their own 
notions. But judges who have laid bare far better-established fictions, 
never shrinking from questions concerning their own role nor seek- 
ing to conceal the true nature of their function, have frequently de- 
scribed the duty of the courts as that of searching out the legislative 
intention.® The charge misapprehends the lesson which the meta- 


Tliei '0 are, of course, numerous instances In which the “general purpose” of a 
statute and the “specific intent" are more or less coincident; the narrower the 
purpose tiie more likely this is to be true. Nevertheless, the distinction seems help- 
ful for purposes of analysis. 

3 52 Stat. 1060 (1938), 29 U.S.O. § 201 et sea. (1940). 

3 Id. at 1061, 29 U.S.O. at § 203(3). 

iBorella v. Borden Oo., 145 E.2d 63 (C.C.A.2d, 1944), aff’d, 325 U.S. 679, 65 S.Ct. 
1223, 89 L.Ed. 1866, 161 A.L.B. 1258 (1946). Unless tlie contrary is stated, the opin- 
ions of the Circuit Court of Appeals for the Second Circuit cited in this article are 
opinions by Judge Learned Hand. 

S This is implicit, of course, in the often quoted opinion of Mr, Justice Holmes, 
on circuit, in Johnson v. United States, 163 F. 30, 32 (C.O.A. Ist, 1908): “The Legis- 
lature has the power to decide what the policy of the law shall be, and if it has 
intimated its will, however indirectly, that will should be recognized and obeyed. 
The major premise of the conclusion expressed in a statute, the change of policy 
that Induces the enactment, may not be set out in terms, but it is not an adequate 
discharge of duty for the courts to say: We see what yon are driving at, but yon 
have not said it, and therefore we shall go on as before.” 
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phor seeks to teach. The metaphor does not state an all-sufficient 
rule; it enjoins a point of view and sets a goal to which the judge 
aspires even while he knows it is beyond attainment. 

Under our traditions the judge’s role, while final, is still subordinate. 
To some extent at least, he must apply laws made by the people’s 
chosen representatives regardless of his own opinions; the pinch 
comes when the legislators had no clearly discernible and particu- 
larized intention. In such a case the judge must choose between 
looking to his own heart for his decision and seeking to divine 
out of the confused, often conflicting and half-conscious aspirations 
which lie behind a statute some resultant of those forces in keeping 
with what was consciously contemplated. The former choice is not 
unthinkable. The adjudication of such cases might have been com- 
mitted to the courts with no mandate save that they should not 
disregard whatever meaning is reasonably apparent. Such is the 
practice with administrative agencies and there are judges who 
seemingly suggest that this is the path the courts should follow.® Thus 
far, however, our law has made the second choice, casting the judge 
as interpreter of the will of Congress. 

To some extent the explanation of this choice may lie in the de- 
sire for consistent application of the tradition which binds the judge 
to follow the clear intent of Congress; for the clear and the doubtful 
cases shade into one another. But I think that Judge Hand found 
a more convincing reason in the need for judicial responsibility. 
Society will not long tolerate the wisest judge who, knowing no mas- 
ter, decides cases only according to his individual sense of justice. 
Either society will pull him down and choose from time to time the 
judge whose decisions please its strongest members — measuring the 
strength of each by force, or votes, or some other standard then pre- 
vailing — or else he must accept responsibility — in the Judge’s phrase 
— “to these books about us.’’ It is the acceptance of law as a force 
stronger than those who impose it that makes possible our society. 
“Of the contrivances which mankind has devised to lift itself from 
savagery there are few to compare with the habit of assent, not to 
a factitious common will, but to the law as it is. We need not go 
so far as Hobbes, though we should do well to remember the bit- 
ter experience which made him so docile. Yet we can say with him 
that the state of nature is ‘short, brutish and nasty,’ and that it chiefly 
differs from civilized society in that the will of each is by habit and 
training tuned to accept some public, fixed and ascertainable stand- 
ard of reference by which conduct can be judged and to which in the 
end men will conform.’’ ’ Hence, to throw over our traditions and 
make the courts acknowledged instruments of those in power would 
be a serious retrogression. 


«Ror a qualified statement of the judge’s role as lawmaker, see Jiidge Prank’s 
opinion In Gulseppi v. Walling, 144 P.2d 60S. 620-22 (O.O.A.2d, 1944). , , , 

7 L.Hand, Is There A Common Will (1929) 28 Mich.L.Rer. 46, 52. 
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In fields unoccupied by legislation, the courts, even while they 
must aclmowledge loyalty to past decisions, must also shape the 
law in keeping with current needs and aspirations and so must 
serve two inconsistent principles.® In dealing with statutes, they 
can escape this antinomy to some degree, for the competing inter- 
ests have been evaluated and adjusted in the legislature established 
for that purpose, leaving less occasion for the courts to strike the 
balance. While legislators do not always deal with the specific 
controversies which the courts decide, behind the statutory words 
there lies the general purpose embodying specific meanings, half 
understood, half inarticulate; and by these the courts may judge 
specific cases. “Life overflows its molds and the will outstrips its 
own universals. Men cannot loiow their own meaning till the vari- 
ety of its manifestations is disclosed in its final impacts, and the 
full content of no design is grasped till it has got beyond its gen- 
eral formulation and become differentiated in its last incidence. It 
should be, and it may be, the function of the profession to manifest 
such purposes in their completeness if it can achieve the genuine 
loyalty which comes not from obedience, but from the according will, 
for interpretation is a mode of the will and imderstanding is a choice.” ® 

In stating thus the function of the courts in interpreting acts of 
Congress, Judge Hand did not imply that they do nothing more than 
voice the unconscious meaning of the legislature; to say that one 
must seek out the intent of Congress is, as I have said, to state a 
point of view, an aspiration. There are cases in which the limits 
of the broad design are so uncertain that it gives no guidance; there 
are others in which a decision one way or the other will not affect 
the general purpose. Moreover, to read an act with sympathy and 
imagination sufficient to discover and then particularize its half- 
framed purposes requires the court to know, not from outside society 
but as a member, the needs which gave the statute birth, and thus 
invites an adjustment of conflicting interests in which it is impossible 
wholly to separate the judge’s sense of right and wrong from that 
which he attributes to the legislature. There is truth, in short, in the 
words of those who say that in applying a statute a court cannot 
interpret only but must make new law to supplement the legislation. 
Yet the courts, while malfing law, must somehow manage to inter- 
pret.^® The dilemma is insoluble. But there are ways of going about 
u solution, and the method chosen makes a difference. Here, I think, 
lies the lesson in Judge Hand’s opinions. While those who say the 
court must recognize that it is making law have done the necessary 
work of teaching the profession the importance of this aspect of 
deciding cases, they sometimes come too quickly to a point at which 
they cease to search for the legislature’s meaning and either restrict 


8Ii. Hand, Mr. Justice Oardozo (1930) 52 Harv.L.Rev. 361. 

SL.Hand, The Speech of Justice (1916) 29 Harv.L.Rev. 611, 620. 

10 Compare L. Hand, How Far is a Judge Free in Rendering a Decision? in Law 
Series I (National Advisory Council on Radio in Education, 1933). 
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the statute, deciding the case according to judicial precedent, or else 
make their own adjustment of the interests, extending the enact- 
ment into fields the legislature did not enter. The metaphor asserts 
another point of view, requiring the court as best it can to submerge 
individual notions to that which was determined in another forum; 
commanding it to manifest the legislative purposes in their com- 
pleteness and there to stop, remembering that the policy of a statute 
inheres as much in its limitations as in its affirmations.-^^ 


FELIX FRANKFURTER,! SOME REFLECTIONS 
ON THE READING OF STATUTES 

The Sixth Annual Benjamin N. Cardozo Lecture delivered before the 
Association of the Bar of the City of New Tork, 1047. 

2 Eec.A.B.a. N.T. No. 6, 47 Colum.L.Eev. 527 (1947). 

• . . A problem in statutory construction can seriously bother 

courts only when there is a contest between probabilities of mean- 
ing. 

Difficulties of Construction 

Though it has its own preoccupations and its ovim mysteries, and 
above all its own jargon, judicial construction ought not to be torn 
from its wider, non-legal context Anything that is written may 
present a problem of meaning, and that is the essence of the busi- 
ness of judges in construing legislation. The problem derives from 
the very nature of words. They are symbols of meaning. But un- 
like mathematical symbols, the phrasing of a document, especially 
a complicated enactment, seldom attains more than approximate pre- 
cision. If individual words are inexact symbols, with shifting vari- 
ables, their configuration can hardly achieve invariant meaning or 
assured definiteness. Apart from the ambiguity inherent in its sym- 
bols, a statute suffers from dubieties. It is not an equation or a 
formula representing a dearly marked process, nor is it an expres- 
sion of individual thought to which is imparted the definiteness a 
single authorship can give. A statute is an instrument of govern- 
ment partaking of its practical purposes but also of its infirmities 
and liinitations, of its awkward and groping efforts. With one of his 
flashes of insight, Mr, Justice Johnson called the science of govern- 
ment "the sdence of experiment. The phrase, uttered a hundred 


11 See Borella v. Borden Co., 145 F.Sd 63, 65 (O.C.A.Sd, 1944), aff’d, 325 U.S. 679, 
65 S.Ct. 1223, 80 L.Ed. 1865, 161 A.L.R. 1268 (1945). See also L. Hand, supra note 
10, at 6; “But the judge must always remember that he should go no further than 
the government would have gone had it been faced with the case before him. If 
he Is In doubt, he must stop for he cannot tell that the conflicting interests in the 
society for which he speaks would have come to a just result, even though he is 
sure that he knows what the just result would he.” 

1 It gives me pleasure to make acknowledgment to my learned friends, Philip El- 
man, Louis Henkln and Philip Kurland, Esqs. They have no responsibility for 
what I have said; they are merely subjected to my gratitude. 

* Anderson v. Dunn, 6 Wheat 204, 226 (U.S. 1821). 
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and twenty-five years ago, has a very modern ring, for time has only 
served to emphasize its accuracy. To bo sure, laws can measurably 
be improved with improvement in the mechanics of legislation, and 
the need for interpretation is usually in inverse ratio to the care and 
imagination of draftsmen. The area for judicial construction may 
be contracted. A large area is bound to remain. 

The difficulties are inherent not only in the nature of words, of 
composition, and of legislation generally. They are often intensified 
by the subject matter of an enactment. The imagination which can 
draw an income tax statute to cover the myriad transactions of a 
society like ours, capable of producing the necessary revenue with- 
out producing a flood of litigation, has not yet revealed itself.^ More- 
over, government sometimes solves problems by shelving them tem- 
porarily. The legislative process reflects that attitude. Statutes as 
well as constitutional provisions at times embody purposeful am- 
biguity or are expressed with a generality for future unfolding. “The 
prohibition contained in the Fifth Amendment refers to infamous 
crimes — a term obviously inviting interpretation in harmony with 
conditions and opinions prevailing from time to time.” * And Mr. Jus- 
tice Cardozo once remarked, “a great principle of constitutional law 
is not susceptible of comprehensive statement in an adjective.” ° 

The intrinsic difficulties of language and the emergence after enact- 
ment of situations not anticipated by the most gifted legislative im- 
agination, reveal doubts and ambiguities in statutes that compel ju- 
dicial construction. The process of construction, therefore, is not an 
exercise in logic or dialectic: The aids of fonnal reasoning are not 
irrelevant; they may simply be inadequate. The purpose of con- 
struction being the ascertainment of meaning, every consideration 
brought to bear for the solution of that problem must be devoted 
to that end alone. To speak of it as a practical problem is not to 
indulge a fashion in words. It must be that, not something else. Not, 
for instance, an opportunity for a judge to use words as “empty ves- 
sels into which he can pour anything he will” — his caprices; fixed no- 
tions, even statesmanlike beliefs in a paiTicuIar policy. Nor, on the 
other hand, is the process a ritual to be observed by unimaginative 
adherence to well-wom professional phrases. To be sure, it is in- 
escapably a problem in the keeping of the legal profession and sub- 
ject to all the limitations of our adversary system of adjudication. 
When the judge, selected by society to give meaning to what the 
legislature has done, examines the statute, he does so not in a labora- 
tory or in a classroom. Damage has been done or exactions made, 
interests are divided, passions have been aroused, sides have been 
taken. But the judge, if he is worth his salt, must be above the 

31 Report of Income Tax Codification Committee, Cmd. 5131, pp. 16-19 (Eng- 
land 1936). 

4 See Mr. Justice Brandels In 'Onlted. States T. Moreland, 258 U.S. 433, 451, 42 
S.Ct. 368, 66 L.Ed. 700, 24 A.L.E. 992 (1922), 

6 Cai-ter v. Carter Coal Co., 298 U.S. 238, 327, 56 S.Ct 855, 80 L.Ed. 1160 (1936). 

[footnotes 6-10 are omitted. Ed.] 
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battle. We must assume in him not only personal impartiality but 
intellectual disinterestedness. In matters of statutory construction 
also it makes a great deal of difference whether you start with an 
answer or with a problem. 

The Judge’s Task 

Everyone has his own way of phrasing the task confronting judges 
when the meaning of a statute is in controversy. Judge Learned 
Hand speaks of the art of interpretation as “the proliferation of pur- 
pose.’’ Who am I not to be satisfied with Learned Hand’s felicities? 
And yet that phrase might mislead judges intellectually less dis- 
ciplined than Judge Hand. It might justify interpretations by judicial 
libertines, not merely judicial libertarians. My own rephrasing of 
what we are driving at is probably no more helpful, and is much 
longer than Judge Hand’s epigram. I should say that the trouble- 
some phase of construction is the determination of the extent to 
which extraneous documentation and external circumstances may be 
allowed to infiltrate the text on the theory that they were part of it„ 
written in ink discernible to the judicial eye. 

When one wants to understand or at least get the feeling of great 
painting, one does not go to books on the art of painting. One goes 
to the great masters. And so I have gone to great masters to get a 
sense of their practise of the art of interpretation. However, the 
art of painting and the art of interpretation are very different arts. 
Law, Holmes told us, becomes civilized to the extent that it is self- 
conscious of what it is doing. And so the avowals of great judges re- 
garding their process of interpretation and the considerations that 
enter into it are of vital importance, though that ultimate something 
called the judgment upon the avowed factors escapes formulation 
and often, I suspect, even awareness. Nevertheless, an examination 
of some 2,000 cases, the bulk of which directly or indirectly involves 
matters of construction, ought to shed light on the encounter between 
the judicial and the legislative processes, whether that light be con- 
veyed by hints, by explicit elucidation, or, to mix the metaphor, 
through the ancient test, by their fruits. 

And so I have examined the opinions of Holmes, Brandeis and Car- 
dozo and sought to derive from their treatment of legislation what 
conclusions I could fairly draw, freed as much as I could be from 
impressions I had formed in the course of the years. , . 

Scope of the Judicial Function 

From the hundreds of cases in which our three Justices construed 
statutes one thing clearly emerges. The area of free judiciali move- 
ment is considerable. ITiese three remembered that laws are not 
abstract propositions. They are expressions of policy arising out of 
specific situations and addressed to the attainment of particular ends. 
The difficulty is that the legislative ideas which laws embody are 
both explicit and immanent And so the bottom probletti is: What 
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is below the surface of the words and yet fairly a part of them? 
Words in statutes are not unlike words in a foreign language in that 
they too have “associations, echoes, and ovei'tones.” Judges must 
retain the associations, hear the echoes, and capture the overtones. 
In one of his very last opinions, dealing with legislation taxing the 
husband on the basis of the combined income of husband and wife, 
Holmes wrote: “The statutes are the outcome of a thousand years 
of history. . . . They form a system with echoes of different 

moments, none of which is entitled to prevail over the other.” 

What exactions such a duty of construction places upon judges, 
and with what freedom it entrusts them! John Chipman Gray was 
fond of quoting from a sermon by Bishop Hoadley that "Whoever 
hath an absolute authority to interpret any written or spoken laws, 
it is he who is truly the law-giver to all intents and purposes, and not 
the person who first wrote or spoke them.” By admitting that there 
is some substance to the good Bishop’s statement, one does not sub- 
scribe to the notion that they are law-givers in any but a very qual- 
ified sense. 

Even within their area of choice the courts are not at large. They 
are confined by the nature and scope of the judicial function in its 
particular exercise in the field of interpretation. They are under the 
constraints imposed by the judicial function in our democratic society. 
As a matter of verbal recognition certainly, no one will gainsay that 
the function in construing a statute is to ascertain the meaning of 
words used by the legislature. To go beyond it is to usurp a power 
which our democracy has lodged in its elected legislature. The great 
judges have constantly admonished their brethren of the need for 
discipline in observing the limitations. A judge must not rewrite a 
statute, neither to enlarge nor to contract it. Whatever temptations 
the statesmanship of policy-making might wisely suggest, construc- 
tion must eschew interpolation and evisceration. He must not read 
in by way of creation. He must not read out except to avoid patent 
nonsense or internal contradiction. “If there is no meaning in it,” 
said Alice’s King, “that saves a world of trouble, you know, as we 
needn’t try to find any.” Legislative words presumably have mean- 
ing and so we must try to find it. 

This duty of restraint, this humility of function as merely the trans- 
lator of another’s command, is a constant theme of our Justices. It is 
on the lips of all judges, but seldom, I venture to believe, has the re- 
straint which it expresses, or the duty which it enjoins, been ob- 
served with so consistent a realization that its observance depends on 
self-conscious discipline. Cardozo put it this way: “We do not pause 
to consider whether a statute differently conceived and framed would 


n Barker, The Politics ol Aristotle Ixiii (1946). 

Hoeper v. Tax Comm’n, 284 U.S. 206, 219, S2 S.Gt. 120, 76 L.Kd. 248, 78 A.L.E. 
346 (1931). 

13 Gray, Nature and Sources of the Law 102, 125, 172 (2d ed. 19211. 
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yield resiilts more consonant with fairness and reason. We take this 
statute as we find it.” . 

The vital difference between initiating policy, often involving a de- 
cided break with the past, and merely carrying out a formulated pol- 
icy, indicates the relatively narrow limits within which choice is fairly 
open to courts and the extent to which interpreting law is inescapably 
making law. To say that, because of this restricted field of interpre- 
tive declaration, courts make law just as do legislatures is to deny 
essential features in the history of our democracy. It denies that 
legislation and adjudication have had different lines of growth, serve 
vitally different purposes, function under different conditions, and 
bear different responsibilities. The judicial process of dealing with 
words is not at all Alice in Wonderland’s way of dealing with them. 
Even in matters legal some words and phrases, though very few, ap- 
proach mathematical symbols and mean substantially the same to all 
who have occasion to use them. Other law terms like “police power” 
are not symbols at all but labels for the results of the whole process 
of adjudication. In between lies a gamut of words with different 
denotations as well as connotations. There are varying shades of 
compulsion for judges behind different words, differences that are 
due to the words themselves, their setting in a text, their setting in 
history. In short, judges are not unfettered glossators. They are 
under a special duty not to over-emphasize the episodic aspects of 
life and not to undervalue its organic processes — ^its continuities and 
relationships. For judges at least it is important to remember that 
continuity with the past is not only a necessity but even a duty. 

There are not wanting those who deem naive the notion that judges 
are expected to refrain from legislating in construing statutes. They 
may point to cases where even our three Justices apparently supplied 
an omission or engrafted a limitation. Such an accusation cannot 
be rebutted or judged in the abstract. In some ways, as Holmes 
once remarked, every statute is unique. Whether a judge does vio- 
lence to language in its total context is not always free from doubt. 
Statutes come out of the past and aim at the future. They may carry 
implicit residues or mere hints of purpose. Perhaps the most delicate 
aspect of statutory construction is not to find more residues than are 
implicit nor purposes beyond the bound of hints. Even for a judge 
most sensitive to the traditional limitation of his function, this is a 
matter for judgment not always easy of answer. But a line does 
exist between omission and what Holmes called “misprision or ab- 
breviation that does not conceal the purpose.” Judges may differ 
as to the point at which the line should be drawn, but the only sure 
safeguard against crossing the line between adjudication and legisla- 


1* Anderson v. Wilson, 289 U.S. 20, 27 (1933). 

[Footnote 15 is omitted. Ed.] 

St. Louis-San Francisco Ry. v. Middlekomp, 256 U.S, 226, 232, 41 S.Ot. 489 
(55 li-Ed. 905 (1921). 

[Footnotes 17-27 are omitted. Ed.j 
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lion is an alert recognition of the necessity not to cross it and instinc- 
tive, as well as trained, reluctance to do so. 

In those realms where judges directly formulate law because the 
chosen lawmakers have not acted, judges have the duty of adaptation 
and adjustment of old principles to new conditions. But where policy 
is expressed by the primary law-making agency in a democracy, that 
is by the legislature, judges must respect such expressions by adding 
to or subtracting from the explicit terms which the lawmakers use 
no more than is called for by the shorthand nature of language. Ad- 
monitions like that of Justice Brandeis in the Iselin case that courts 
should leave even desirable enlargement to Congress will not by itself 
furnish the meaning appropriate for the next statute under scrutiny. 
But as is true of other important principles, the intensity with which 
it is believed may be decisive of the outcome. . 

Proliferation of Purpose 

You may have observed that I have not yet used the word “inten- 
tion.” All these years I have avoided speaking of the “legislative 
intent” and I shall continue to be on my guard against using it. The 
objection to “intention” was indicated in a letter by Mr. Justice 
Holmes which the recipient kindly put at my disposal: 

“Only a day or two ago — when counsel talked of the intention of a 
legislature, I was indiscreet enough to say I don’t care what their 
intention was. I only want to know what the words mean. Of course 
the phrase often is used to express a conviction not exactly thought 
out — that you construe a particular clause or expression by consider- 
ing the whole instrument and any dominant purposes that it may 
express. In fact intention is a residuary clause intended to gather 
up whatever other aids there may be to interpretation beside the par- 
ticular words and the dictionary.” 

If that is what the teiTn means, it is better to use a less beclouding 
characterization. Legislation has an aim; it seeks to obviate some 
mischief, to supply an inadequacy, to effect a change of policy, to 
formulate a plan of government. 'That aim, that policy is not drawn, 
like nitrogen, out of the air; it is evinced in the larnguage of the stat- 
ute, as read in the light of other external manifestations of purpose. 
That is what the judge must seek and effectuate, and he ought not 
to be led off the trail by tests that have overtones of subjective de- 
sign. We are not concerned with anything subjective. We do not 
delve into the mind of legislators or their draftsmen, or committee 
members. Against what he believed to be such an attempt Cardozo 
once protested; • 

“The judgment of the court, if I interpret the reasoning aright, 
does not rest upon a ruling that Congress would have gone beyond 
its power if the purpose that it professed was the purpose truly cher- 
ished. The judgment of the court rests upon the ruling that another 
purpose, not professed, may be read beneath the surface, -and by the 
purpose so imputed the statute is destroyed. Thus the process of 
psychoanalysis has spread to unaccustomed fields. There is a wise 
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and ancient doctrine that a court will not inquire into the motives of 
a legislative body. , . , " ** 

The difficulty in many instances where a problem of meaning arises 
is that the enactment was not directed towards the troubling ques- 
tion. The problem might then be stated, as once it was by Mr. Justice 
Cardozo, “which choice is it the more likely that Congress would have 
made?” While in its context the significance and limitations of this 
question are clear, thus to frame the question too often tempts inquiry 
into the subjective and might seem to warrant the court in giving 
answers based on an unmanifested legislative state of mind. But the 
purpose which a court must effectuate is not that which Congress 
should have enacted, or would have. It is that which it did enact, 
however inaptly, because it may fairly be said to be imbedded in the 
statute, even if a specific manifestation was not thought of, as is 
often the very reason for casting a statute in very general terms. . . 

Search for Purpose 

How then does the purpose which a statute expresses reveal itself, 
particularly when the path of purpose is not straight and narrow? 
The English courts say: look at the statute and look at nothing 
else. . . . 

The rigidity of English courts in interpreting language merely by 
reading it disregards the fact that enactments are, as it were, organ- 
isms which exist in their environment. One wonders whether English 
judges are confined psychologically as they purport to be legally. 
The judges deem themselves limited to reading the words of a statute. 
But can they really escape placing the words in the context of their 
minds, which after all are not automata applying legal logic but re- 
positories of all sorts of assumptions and impressions? Such a modest 
if not mechanical view of the task of construction disregards legal 
history. In earlier centuries the judges recognized that the exercise 
of their judicial function to understand and apply legislative policy 
is not to be hindered by artificial canons and limitations. The well 
known resolutions in Heydon’s Case.^ have the flavor of Elizabethan 
English but they express the substance of a current volume of U. S. 
Reports as to the considerations relevant to statutory interpretation! 
To be sure, early English legislation helped ascertainment of purpose 
by explicit recitals; at least to the extent of defining the mischief 
against which the enactment was directed. . . . 

When not so long ago the Parliamentary mechanism was under 
scrutiny of the Lord ChancellQr’.s Committee, dissatisfaction was ex- 
pressed with the prevailing practice of English courts not to go out- 


Constantine, 296 U.S. 287, 298, 299, 66 S.Ot. 223, 80 UEd 
!3 (1936) (dissenting). ’ 

30 Burnet v. Guggenheim, 288 U.S. 280, 285, 53 S.Ct. 369, 77 L.Ed. 748 (1933). 
(Footnotes 30-32 are omitted. Ed.] 

3S S Co. 7a, 76 Eng.Eep. 63T (1684). 
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side the statutes. It was urged that the old practise of preambles be 
restored or that a memorandum of explanation go with proposed 
legislation.-"’® 

At the beginning, the Supreme Court reflected the early English 
attitude. With characteristic hardheadedness Chief Justice Marshall 
struck at the core of the matter with the observation “Where the 
mind labours to discover the design of the legislature, it seizes every- 
thing from which aid can be derived.” This commonsensical way 
of dealing with statutes fell into disuse, and more or less catchpenny 
canons of construction did service instead. To no small degree a 
more wooden treatment of legislation was due, I suspect, to the fact 
that the need for keeping vividly in mind the occasions for drawing 
on all aids in the process of distilling meaning from legislation was 
comparatively limited. As the area of regulation steadily widened, 
the impact of the legislative process upon the judicial brought into 
being, and compelled consideration of, all that convincingly illumines 
an enactment, instead of merely that which is called, with delusive 
simplicity, “the end result.” Legislatures themselves provided illu- 
mination by general deflnitions, special definitions, explicit recitals of 
policy, and even directions of attitudes appropriate for judicial con- 
struction. Legislative reports were increasingly drawn upon, state- 
ments by those in charge of legislation, reports of investigating com- 
mittees, recommendations of agencies entrusted with the enforcement 
of laws, etc. When Mr. Justice Holmes came to the Court, the U. S. 
Reports were practically barren of references to legislative materials. 
These swarm in current volumes. And let me say in passing that 
the importance that such materials play in Supreme Court litigation 
carry far-reaching implications for bench and bar. . 

Unhappily, there is no table of logarithms for statutory construc- 
tion. No item of evidence has a fixed or even average weight. One 
or another may be decisive in one set of circumstances, while of little 
value elsewhere. A painstaking, detailed report by a Senate Com- 
mittee bearing directly on the immediate question may settle the 
matter. A loose statement even by a chairman of a committee, 
made impromptu in the heat of debate, less informing in cold type 
than when heard on the floor, wiU hardly be accorded the weight of 
an encyclical. 

Spurious use of legislative history must not swallow the legislation 
so as to give point to the quip that only when legislative history is 
doubtful do you go to the statute. While courts are no longer con- 
fined to the language, they are still confined by it. Violence must not 
be done to the words chosen by the legislature. Unless indeed no 
doubt can be left that the legislature has in fact used a private code, 
so that what appears to be violence to language is merely respect to 


[Footnotes 34 and 35 are omitted. Ed.] 

38 Lasld, Note to the Report of the Committee on Minister’s Powers, Omd. 4060, 
Annex V, 135 (1032). 

31 United States v. Fisher, 2 Oranch 358, 386 (U.S. 1805). 
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special usage. In the end, language and external aids, each accorded 
the authority deserved in the circumstances, must be weighed in the 
balance of judicial judgment. Only if its premises are emptied of 
their human variables, can the process of statutory construction have 
the precision of a syllogism. We cannot avoid what Mr. Justice Car- 
dozo deemed inherent in the problem of construction, making “a 
choice between uncertainties. We must be content to choose the 
lesser.” But to the careful and disinterested eye, the scales will hai'd- 
ly escape appearing to tip slightly on the side of a more probable 
meaning. 

Canons of Construction 

Nor can canons of construction save us from the anguish of judg- 
ment.^ Such canons give an air of abstract intellectual compulsion to 
what is in fact a delicate judgment, concluding a complicated process 
of balancing subtle and elusive elements. All our three Justices have 
at one time or another leaned on the crutch of a canon. But they 
have done so only rarely, and with a recognition that these rules of 
construction are not in any true sense rules of law. So far as valid, 
they are what Mr. Justice Holmes called them, axioms of experi- 
ence. . . . 

Insofar as canons of construction are generalizations of experience, 
they all have worth. In the abstract, they rarely arouse controversy. 
Difficulties emerge when canons compete in soliciting judgment, be- 
cause they conflict rather than converge. For the demands of judg- 
ment underlying the art of interpretation, there is no vade- 
mecum. . . . 


NOTE 

See also Crawford, "Tlie Oonatniction of Statutes” (1040), section 175, p. 281. 
Tills Is a useful text book. 
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FITTING LEGISLATION INTO A UNIFIED LEGAL 

SYSTEM 

SECTION 1. INTRODUCTORY 
ROSCOE POUND, COMMON LAW AND LEGISLATION 
21 Harv.L.Rev. 383, 385-G, 40ft-7 (1908) * 

Four ways may be conceived of in which courts in such a legal 
system as ours might deal with a legislative innovation. (1) They 
might receive it fully into the body of the law as affording not only 
a rule to be applied but a principle from which to reason, and hold 
it, as a later and more direct expression of the general will, of supe- 
rior authority to judge-made rules on the same general subject; and 
so reason from it by analogy in preference to them. (2) They might 
receive it fully into the body of the law to be reasoned from by anal- 
ogy the same as any other rule of law, regarding it, however, as of 
equal or co-ordinate authority in this respect with judge-made rules 
upon the same general subject. (3) They might refuse to receive it 
fully into the body of the law and give effect to it directly only; re- 
fusing to reason from it by analogy but giving it, nevertheless, a 
liberal interpretation to cover the whole field it was intended to cover. 
(4) They might not only refuse to I'eason from it by analogy and 
apply it directly only, but also give to it a strict and narrow interpre- 
tation, holding it down rigidly to those cases which it covers ex- 
pressly. The fourth hypothesis represents the orthodox common law 
attitude towards legislative innovations. Probably the third hypoth- 
esis, however, represents more nearly the attitude toward which we 
are tending. The second and first hypotheses doubtless appeal to 
the common law lawyer as absurd. He can hardly conceive that a 
rule of statutory origin may be ti’eated as a permanent part of the 
general body of the law. But it is submitted that the course of legal 
development upon which we have entered already must lead us to 
adopt the method of the second and eventually the method of the 
first hypothesis. . 

Formerly it was argued that common law was superior to legisla- 
tion because it was customary and rested upon the consent of the 
governed, Today we recognize that the so-called custom is a custom 
of judicial decision, not a custom of popular action. We recognize 
that legislation is the more truly democratic form of law-making. 
We see in legislation the more direct and accurate expression of the 
general will. We are told that law-making of the future will consist 
in putting the sanction of society on what has been worked out in the 
sociological laboratory. That courts cannot conduct such laboratories 
is self evidenj;. Courts are fond of saying that they apply old prin- 

♦[Footnotes are omitted. Ed.] 
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ciples to new situations. But at times they must apply new princi- 
ples to situations both old and new. The new principles are in legis- 
lation. The old principles are in common law. The former are as 
much to be respected and made effective as the latter — probably more 
so as our legislation improves. The public cannot be relied upon per- 
manently to tolerate judicial obstruction or nullification of the social 
policies to which more and more it is compelled to be committed. 


HABLAN F. STONE, THE COMMON LAW IN THE 
UNITED STATES*' 

50 Ilai'v.L.llev, 4, 12-16 (1936) ; The Future of the Common Law, 1037 
(Harvard Univ. Pi'ess), 130-135.1 

The reception which the courts have accorded to statutes presents 
a curiously illogical chapter in the history of the common law. Not- 
withstanding their genius for the generation of new law from that 
already established, tlie common-law courts have given little recog- 
nition to statutes as starting points for judicial law-making compara- 
ble to judicial decisions. They have long recognized the supremacy of 
statutes over judge-made law, but it has been the supremacy of a com- 
mand to be obeyed according to its letter, to be treated as otherwise of 
little consequence. The fact that the command involves recognition of 
a policy by the supreme lavanaking body has seldom been regarded by 
courts as significant, either as a social datum or as a point of depart- 
ure for the process of judicial reasoning by which the common law 
has been expanded. 

The attitude of our courts toward statute law presents a contrast to 
that of the civilians who have been more ready to regard statutes in 
the light of the thesis of the civil law that its precepts are statements 
of general principles, to be used as guides to decision. Under that 
system a new statute may be viewed as an exemplification of a gen- 
eral principle which is to take its place beside other precepts, whether 
found in codes or accepted expositions of the jurists, as an integral 
part of the system, there to be extended to analogous situations not 
within its precise terms. With the modern practice of drawing a stat- 
ute as a statement of a general rule, I can perceive no obstacle which 
need have precluded our adoption of a similar attitude except our un- 
familiarity with the civilian habit of thought. The Scottish law, with 
its Roman law foundation, took this position, and the House of Lords, 
common-law learning and background notwithstanding, found no diffi- 
culty in approving it as applied to local statutes, in passing on appeals 
from the Scottish courts. 

But quite apart from such a possibility, I can find in the history and 
principles of the common law no adequate reason for our failure to 
treat a statute much more as we treat a judicial precedent, as both a 


* EFootnotes are omitted. Ed.] 

I Reprinted by permission of tile publishers. 
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declaration and a source of law, and as a premise for legal reasoning. 
We have done practically that with our ancient statutes, such as the 
statutes of limitations, frauds and wills, readily molding them to fit 
new conditions within their spirit, though not their letter, possibly be- 
cause their antiquity tends to make us forget or minimize their legis- 
lative origin. . . . Apart from its command, the social policy and 

judgment, expressed in legislation by the lawmaking agency which is 
supreme, would seem to merit that judicial recognition which is freely 
accorded to the like expression in judicial precedent. But only to a 
limited extent do modern courts feel free, by resort to standards of 
conduct set up by legislation, to impose liability or attach consequenc- 
es for the failure to maintain those or similar standards in similar but 
not identical situations, or to make the statutory recognition of a new 
type of right the basis for the judicial creation of rights in circum- 
stances not dissimilar, . . . The legislative function has been re- 

duced to mere rule making by the process of narrow judicial interpre- 
tation of statutes, and in consequence of the remmciation by the 
courts, where statutes are conceimed, of some of their own lawmaking 
powers. 

That such has been the course of the common law in the United 
States seems to be attributable to the fact that, long before its impor- 
tant legislative expansion, the theories of Coke and Elackstone of the 
self-sufficiency and ideal perfection of the common law, and the notion 
of the separation of powers and of judicial independence, had come to 
dominate our juristic thinking. The statute was looked upon as in the 
law but not of it, a formal rule to be obeyed, it is true, since it is the 
command of the sovereign, but to be obeyed grudgingly, by constru- 
ing it narrowly and treating it as though it did not exist for any pur- 
pose other than that embraced within the strict construction of its 
words. It is difiicult to appraise the consequences of the perpetuation 
of incongruities and injustices in the law by this habit of narrow con- 
struction of statutes and by the failure to recognize that, as recogni- 
tions of social policy, they are as significant and rightly as much a 
part of the law, as the rules declared by judges. A generation ago no 
feature of our law administration tended quite so much to discredit 
law and lawyers in the lay mind. A narrow literalism too often de- 
feated the purpose of remedial legislation, while a seeming contest 
went on with the apparent purpose of ascertaining whether the legis- 
latures would ultimately secure a desired refom or the courts would 
succeed in resisting it. 

Happily the abrasive effect of the never-ending judicial labor of 
making a workable system of our law, so largely composed of statutes, 
is bringing about a more liberal attitude on the part of the courts. 
Fortunately, too, law schools have begun to study and investigate the 
pi-oblem involved in an adequate union of judge-made with statute law. 
They are developing the imderlying principles for its solution, which 
rest basically on a more adequate recognition that a statute is not an 
alien intruder in the house of the common law, but a guest to be wel- 
comed and made at home there as a new and powerful aid in the ac- 
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complishment of its appointed task of accommodating the law to social 
needs. But there still remains much to be done. The better organi- 
zation of judge-made and statute law into a coordinated system is one 
of the major problems of the common law in the United States. I 
would invite those who doubt to survey almost any new field of leg- 
islation and particularly to consider the published studies of the Law 
Revision Commission of the State of New York, disclosing the results 
of its five years’ search of the laws of New York for inequitable and 
anachronistic rules. 

Unfortunately we cannot revise ah initio our philosophy of interpre- 
tation of statutes, but we can still give them a more hospitable recep- 
tion as an aid and not a detriment to the system of judge-made law, 
and we can turn to better account than we have our theory that stat- 
utes are commands, and the illusion that in interpreting them our only 
task is to discover the legislative will. We can at least let the statute 
reveal more fully the reasons for its enactment, and we can let its com- 
mand prescribe the treatment which courts are to accord to it. I ob- 
serve in recent statutes a revival of the ancient practice of stating in 
them the reasons for their enactment. The reasons were addressed, 
it is true, to the removal of constitutional doubts, but the practice can 
similarly be made an aid to construction. As the force of judicial de- 
cision is enhanced by the reasons given in support of it, so the union 
of statute with judge-made law may be aided by the statement of leg- 
islative reasons for its enactment, or by a more adequate preservation 
of the record of them in its legislative history. On occasion legisla- 
tures have made so bold as to direct that a statute shall be extended 
to cases plainly within its reason and spirit, though not within the 
strict letter, a practice which, if sldllfully employed, may yet restore 
to courts a privilege which they renounced only because they have 
mistakenly regarded statutory enactments as in some degree less a 
part of the law than their own decisions. 

NOTE 

In Julius Stone, '‘TAe Province and Function of Taw", (1946), the author states 
at p. 198: “The civilian variety of abuses of logic in statutory construction has been 
flavored in England by the deep rooted common law tradition of judicial hostility 
to legislation. It has indeed been suggested that this hostility Itself derived from 
an aesthetic ideal of logical symmetry, elegantia, with which the court identifies the 
common law, and which it regards as disturbed when the legislature intervenes.” 
(For citation of illustrative material see especially hla footnotes 275-284.) The 
author continues; “It is submitted . . . that it is in professional thought- 
ways rather than In mere unconscious personal or even class prejudice that the 
main root of this phenomenon is to be sought, though the other causes cannot, as 
Scrutton, L. J., has observed, be lightly dismissed. . . 
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JOHN WILLIS, STATUTE INTERPRETATION IN 
A NUTSHELL 

16 Can. Bar. Rev. 1, 17-18 (1938).* 

Where the meaning of an expression is not clear, neither the literal 
rule nor the golden rule can have any application; for both of them 
do no more than assume a clear meaning and indicate what a court 
may do when the meaning is clear. Modem statutes, being for the use 
of laymen, are framed in wide and general language and consequently 
fall outside the ambit of these rules as to clear meaning; in dealing 
with them a court will, after it has exhausted the device of its ordi- 
nary technique, usually find itself faced with the necessity of choosing 
between the “mischief rule” and the presumptions. The presumptions 
are of particular importance in three classes of statutes, which togeth- 
er account for almost the whole of contemporary legislation: they are 
social reform Acts, Acts imposing penalties and taxing Acts. It be- 
comes important, therefore, to say something about the origin of the 
presumptions, and the way in which they are used by the courts today. 

In origin the presumptions were, as the name indicates, canons of 
legislative intent. When the courts leaned against construing a section 
so as to exclude the subject from the courts or so as to bring him with- 
in a taxing section, they did so because shutting up the courts or im- 
posing new taxes was something legislatures were not in the habit of 
doing. The doctrine of stare decisis erected this leaning of the courts 
into rules of the common law relating to the interpretation of statutes. 
But times have changed and today finality of administrative decrees 
and a whole host of taxes are mere commonplaces. If, in 1937, a court 
resorts to these old presumptions, it is doing something very different 
from attempting to ascertain the probable intention of the legislature, 
it is flying in the face of the legislature. Only one conclusion can be 
drawn from the present judicial addiction to the ancient presumptions 
and that is that the presumptions have no longer anything to do with 
the intent of the legislature; they are a means of controlling that in- 
tent. Together they form a sort of common law “Bill of Rights.” 
English and Canadian judges have no power to declare Acts unconsti- 
tutional merely because they depart from the good old ways of 
thought; they can, however, use the presumptions to mould legisla- 
tive innovation into some accoi'd with the old notions. The presump- 
tions are in short “an ideal constitution” for England and Canada. 

By origin devices for ascertaining the intent of the legislature, by 
present practice devices for controlling it, the presumptions are affect- 
ed by all the uncertainty in application which is inherent in a device, 
and in addition by furtha; uncertainties derived from their present 
dual position as canons of legislative intent and weapons of judicial 
control. Hence comes a variety of problems. First, the effect of a 
change in legislative practice on the status of a presumption — ^will a 


* [Footnotes are omitted. Ed.l 
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court meet the reversal of a legislative policy with a weakening of the 
relevant presumption, or with a more rigorous application of it, or 
with no change at all? What effect, for instance, will the recent in- 
crease in the number of taxing Acts have upon the traditional attitude 
of the courts towards them? Second, what will a court do in a case 
in which there is a conflict of presumptions: what, for instance, will 
it do when the leaning of the courts in favour of personal liberty is 
met by their desire to protect the existence of the state in wartime, or 
when the leaning in favour of the constitutionality of legislative Acts 
conflicts with their desire to protect the subject from taxation? Third, 
on what occasions, if ever, will a court disregard a conventional canon 
of legislative intent in favour of an attempt to effectuate the actual 
social purpose of the Act; when, that is, will it counter a presumption 
with the “mischief rule”? 

In guessing what your court will do with an ambiguous expression 
you should therefore always ask yourself three questions: (1) is the 
relevant presumption coming into increasing use, declining, or is it in 
a state of uncertainty: (2) are there any circumstances in your case 
which might make the judges desert the ordinarily relevant presump- 
tion in favour of another: (3) are the members of your court aware 
of the purpose for which the Act was passed, and if so are they in 
sympathy with it? 

SECTION 2. PRESUMPTIONS OF LEGISLATIVE INTENT. 

HEREIN OF STRICT AND LIBERAL INTERPRETATION 

A. Concerning Changes From the Common Law 

THEODORE F. T. PLUCKNETT, A CONCISE HISTORY OF THE 
COMMON LAW. 292-298, (3rd ed. 1940) 

L'i'ms material appears supra, p. 979. See especially at pp. 982-983.1 


SAMUEL E. THORNE, INTRODUCTION TO ELLESMERE "A DIS- 
COURSE UPON THE STATUTES”, 42-68 (1942). 

[This material appears supra, p. 985. See especially at p. 986.] 


ASH V. ABDY 

Chancery, 1678. 3 Swans.App. 664, 36 E.R. 1014. 

[This case appears supra, p, 102.] 
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ROBINSON’S CASE 

Supreme .Tuclleial Court of Massaeliusetts, 1S81. 

131 Mass. 3T6, 41 Am.Rep. 239, 

Gray, C. J. The question presented by this petition, and by the re- 
port on which it has been reserved for our determination, is whether, 
under the laws of the Commonwealth, an unmarried woman is enti- 
tled to be examined for admission as an attorney and counsellor of 
this court. 

This being the first application of the kind in Massachusetts, the 
court, desirous that it should be fully argued, informed the executive 
committee of the Bar Association of the city of Boston of the applica- 
tion, and has received elaborate briefs from the petitioner in support 
of her petition, and from two gentlemen of the bar as amici curiae 
in opposition thereto. 

The statute under which the application is made is as follows: “A 
citizen of this State, or an alien who has made the primary declara- 
tion of his intention to become a citizen of the United States, and who 
is an inhabitant of this State, of the age of twenty-one years and of 
good moral character, may, on the recommendation of an attorney, 
petition the Supreme Judicial or Superior Court to be examined for 
admission as an attorney, whereupon the court shall assign a time 
and place for the examination, and if satisfied with his acquirements 
and qualifications he shaU be admitted.” St.l876, c. 197. 

The word “citizen,” when used in its most common and most com- 
prehensive sense, doubtless includes women; but a woman is not, by 
virtue of her citizenship, vested by the Constitution of the United’ 
States, or by the Constitution of the Commonwealth, with any abso- 
lute right, independent of legislation, to take part in the government, 
either as a voter or as an officer, or to be admitted to practice as an 
attorney. . 

The rule that “words importing the masculine gender may be ap- 
plied to females,” like all other general rules of construction of stat- 
utes, must yield when such construction would be either “repugnant 
to the context of the same statute,” or “inconsistent with the manifest 
intent of the Legislature.” Gen.Sts. c. 3, sec. 7. 

The intention of the Legislature in enacting a particular statute is 
not to be ascertained by interpreting the statute by itself alone, and 
according to the mere literal meaning of its words. Every statute 
must be construed in connection with the whole system of which it 
forms part, and in the light of the common law and of previous stat- 
utes upon the same subject. And the Legislature is not to be lightly 
presumed to have intended to reverse the policy of its predecessors or 
to introduce a fundamental change in long-establish^ principles of 
law. 

By the law of England, which was our law from the first settle- 
ment of the country until the American Revolution, the Crown, with 
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all its inherent rights and prerogatives, might indeed descend to a 
woman or to an infant; but, under the degree of a queen, no woman, 
married or unmarried, could take part in the government of the state. 
Women could not sit in the House of Commons or the House of Lords, 
nor vote for members of Parliament. 4 Inst. 5. Countess of Rut- 
land’s case, 6 Rep. 52 b. Chorlton v. Lings, L.R. 4 C.P. 374, 391, 392. 
They could not take part in the administration of justice, either as 
judges or as jurors, with the single exception of inquiries by a jury 
of matrons upon a suggestion of pregnancy. . 

There is nothing in the action of the Legislature or of the Judiciary 
of the Commonwealth which has any tendency to prove such a change 
in the law and usage prevailing at the time of our separation from the 
mother country as to admit women to the exercise of any office that 
concerns the administration of justice. 

In 1871 the Governor and Council required the opinion of the jus- 
tices of this court, under c. 3, art. 2, of the Constitution of the Com- 
monwealth, upon the following questions: “First. Under the Con- 
stitution of this Commonwealth, can a woman, if duly appointed 
and qualified as a justice of the peace, legally perform all acts per- 
taining to such office? Second. Under the laws of this Common- 
wealth, would oaths and acknowledgments of deeds, taken before a 
married or unmarried woman, duly appointed and qualified as a jus- 
tice of the peace, be legal and valid?” Although the provisions of 
the Constitution and statutes of the Commonwealth regarding the 
office of justice of the peace, while they do not mention women, are 
not in terms limited to men, yet the justices answered both the ques- 
tions proposed in the negative, for the following reasons: “By the 
Constitution of the Commonwealth, the office of justice of the peace 
is a judicial office, and must be exercised by the officer in person, and 
a woman, whether married or unmarried, cannot be appointed to 
such an office. The law of Massachusetts at the time of the adop- 
tion of the Constitution, the whole frame and purport of the instru- 
ment itself, and the universal understanding and unbroken practical 
construction for the greater part of a century afterwards, all support 
this conclusion, emd are inconsistent with any other. It follows that, 
if a woman should be formally appointed and commissioned as a jus- 
tice of the peace, she would have no constitutional or legal authority 
to exercise any of the functions appertaining to that office,” Opinion 
of Justices, 107 Mass. 604. 

Whenever the Legislature has Intended to make a change in the 
legal rights or capacities of women, it has used words clearly man- 
ifesting its intent and the extent of the change intended. . , 

It is hardly necessary to add that our duty is limited to declaring 
the law as it is, and that whether any change in that law would be 
wise or expedient is a question for the legislative and not for the 
judicial department of the government. 

Petition dismissed. 
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BENJ AMENT N. CARDOZO, TPIE PARADOXES OF 
LEGAL SCIENCE 

New York: 1928. Columbia University Picss 9-10 

The truth is that many of us, bred in common law traditions, view 
statutes with a distrust which we may deplore, but not deny. This 
has led . . . to the maxim of construction that statutes dero- 

gating from the common law are to be strictly construed, a maxim 
which recalls what has been said by Sir Frederick Pollock of rules 
of statutory construction generally: they cannot well be accounted 
for except on the theory that the legislature generally changes the 
law for the worse, and that the business of the judges is to keep the 
mischief of its interference within the narrowest possible bounds. 


CORAL GABLES v. CHRISTOPHER 

Supreme Court ol Vermont, 1037. 103 Vt. 414, ISO A 147, 109 AUH. 474. 

Powers, Chief Justice. The plaintiff seeks to recover on a prom- 
issory note executed in Florida on October 30, 1925, on which the last 
payment was made on September 3, 1926. The suit was brought on 
June 12, 1935. The complaint counts upon the note and contains a 
copy of it. The defendant’s answer sets up our six-year statute of 
limitations (P.L. 1648) as a bar to the action. To this answer, the 
plaintiff demurs. 

There appears on the face of the note, after the defendant’s signa- 
ture, the printed word “seal” in parentheses. The only question for 
our consideration is whether this is enough to make the note a spe- 
cialty within the meaning of P.L. 1645. . . . That the instru- 

ment before us is not a common-law specialty seems plain enough. A 
“specialty” in a common-law sense is a writing sealed and delivered — 
a contract under seal. Braincrd v. Stewart, 33 Vt. 402, 404. 'The 
common law required that a seal be of wax or a wafer or something 
which would take an impression. The word “seal” after a signature 
is not enough to make the instrument a specialty at common law. 
Beardsley v. Knight, 4 Vt. 471, 479. It is quite true that the ancient 
dignity and importance of a seal has been much affected by statutes 
and long usage in some of tlie states, and the seal has been wholly 
abolished in others. Our own Legislature has modified the law of seals 
since the case last cited was decided. P.L, 35 provides that when the 
private seal of a person or corporation is required on an instrument 
or writing to make such instrument or writing legal and valid, such 
seal shall consist of “an impression ... or the word ‘seal’ or 
the letters ‘L. S.’ opposite the signature.” 

The question before us comes down to a proper construction of this 
statute. 

The defendant contends that it means just what it says; tliat is, that 
the word “seal” added to the signature is a valid seal only when it 
appears on an instrument which the law requires to be executed un- 
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der the seal of the signer, like a deed, for instance. The plaintiff 
maintains that the section means just what it would if it read, “when 
the private seal of a person ... is required on an instrument 
or writing to make such instrument or writing legal and valid as a 
sealed instrument/^ etc. 

That this statute is in derogation of the common law is plain enough, 
for it changes that law to a material extent at least. How far it 
changes it is the question we must decide. This depends upon the in- 
tention of the Legislature as expressed in the act creating the 
change. That “the intention of the law-maker constitutes the law,’’ 
Atkins V. Fiber Disintegrating Co., IS Wall. 272, 301, 21 L.Ed. 841, 844, 
is a terse and familiar statement of the rule governing the construction 
of statutory law. It is the pole-star in the construction of a statute. 
Simonds v. Powers’ Estate, 28 Vt. 354, 355. To aid in ascertaining 
that intention, certain rules have been adopted, one of which, pred- 
icated upon what is regarded as a matter of wise policy, is that stat- 
utes in derogation of the common law are to be strictly con- 
strued. . 

The rule of strict construction of such statutes is very generally 
adopted. A few of the cases now at hand may be here referred to. 
Thus it is said that a statute in derogation of the common law, or 
which affects a common-law right will be strictly construed, and will 
not change the common law or common-law rights, unless an intention 
to effect such change plainly appears from the express words of the 
statute or by necessary implication. [Citing cases.] 

Such statutes “cannot be extended beyond the words used,” says 
the United States Supreme Court. Brunswick Terminal Co. v. Na- 
tional Bank, 192 U.S. 386, 24 S.Ct 314, 316, 48 L.Ed. 491, 493. 

Since this case was argued, the November number of the Harvard 
Law Review has come to hand. It contains (page 4) an interesting and 
instructive article on the “Common Law in the United States,” by 
Mr. Justice Stone of the Federal Supreme Court. Therein, he makes 
reference to what he evidently regards as the hostile attitude of the 
courts to acts of the Legislatures. He gives approval (page 15) to 
the idea that “a statute is not an alien intruder in the house of com- 
mon law, but a guest to be welcomed and made at home there as a 
new and powerful aid in the accomplishment of its appointed task 
of acconamodatlng the law to social needs.” He appears to regret 
that W6 cannot revise ab initio our philosophy of interpretation of 
statutes, but suggests that we can give them a more hospitable re- 
ception as an aid to judge-made law, can turn to better account than 
we have our theory that statutes are commands, and “the illusion 
that in interpreting them our only task is to discover the legislative 
will,” If this means, as it seems to, that the true function of the court 
is not only to ascertain the intent of the Legislature, but also to ex- 
pand that intention, and, by construction, make it apply to and effect 
cognate and related cases not within the terms of the act in question, 
it would result in a complete overturn of the established theory of 
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statutory construction, and very largely increase the output of judi' 
cial legislation. Whether such results would be desirable we need 
not now consider. We are satisfied that no court has yet given ap- 
proval to such theories. Certainly, that is not the law of this court. 
It is not the law of the great court of which Mr. Justice Stone is a 
distinguished member. This appears from what we have already said 
and from the cases already cited, to which we may add Brown v. 
Barry, 3 Dali. 365, 1 L.Ed. 638; Ransom v. Williams, 2 Wall. 313, 17 
L.Ed. 803; Ross v. Jones, 22 Wall. 576, 22 L.Ed. 730, 735; Nudd v. 
Burrows, 91 U.S. 426, 23 L.Ed. 286, 290. 

We are unable to say that the Legislature intended that the pro- 
visions of P.L. 35 should apply to cases not within its terms. If it 
had, it would have been a very simple matter to have expressed it 
in the act. It is very plain that the note before us is not covered by 
the terms of the act, and under the rule herein discussed we cannot 
construe the act in a way to include it. 

We hold, therefore, that the six-year limitation was well pleaded, 
and the judgment was correct, . 

Judgment affirmed. 


NOTE 

In State v. M., St. P. & S. S. M. Ry. Co., 100 Minn. 1G2, 165, 251 N.W. 2T6 (1G3S), 
Stone, J., said; “That rule (that statutes In derogation of the common law are 
to be strictly construed), although an ancient working tool of adjudication, is 
not altogether obsolete. On occasion it is a convenient and appropriate instru- 
ment in adjusting a new rule of statute so that It will work smoothly in reciprocal 
operation with the old machinery of the common law. But the rule is misused, 
Inexcusably and dangerously so, when It disguises extra-constitutional obstacles 
to, or hindrances of, legislative purpose. . . . Judges have neither higher 

function, nor more pressing duty, than to ascertain and give full scope to declared 
legislative policy when within the competency of the enacting body." See com- 
ment on this ease in 14 Ore.L.Rev, 290 (1935). 


TEDERS V. ROTHERMEL 

Supreme Court of Minnesota, 1989. 205 Minn. 470, 286 N.W. 363. 

Stone, Justice. Action for personal injuries. From an order sus- 
taining a demurrer to one part of his answer, defendant appeals^ 

The complaint avers as follows. In July, 1937, plaintiff, defendant, 
and two others planned a motor trip. The common intent was to travel 
from Omaha, Nebraska, to Florida and return, in defendant’s car. 
There was in advance an agreement that each would pay one-fourth of 
the cost of the needed gasoline and oil. Accordingly each of the four 
did contribute to a fund from which those expenses were paid. In 
Florida plaintiff was injured in a collision caused by defendant’s negli- 
gence. 

Defendant answered, admitting the common purpose of the parties 
and their agreement to share expense of gasoline and oil, but setting 
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out tho Florida “guest” statute as one defense. The demurrer to that 
defense was sustcuned. 

I General Laws, Florida, 1937, c. 18033, § 1, provides: . . 

no person, transported by the owner or operator of a motor vehicle 
as his guest or passenger, without payment for such transportation, 
shall have a cause of action for damages against such owner or opera- 
tor for injury . . . imless . . . caused by the gross negli- 

gence or wilful and wanton misconduct of the owner or opera- 
tor. . . 

The one question now is whether plaintiff was being carried as a 
“gu^t or passenger, without payment for such transportation.” 
To our regret and embarrassment there is no Florida case to rule con- 
struction. But many similar statutes of other states have been 
judicially construed. Determination of the factors distinguishing 
between a mere gratuitous guest or passenger on the one hand, and, on 
the other, one who makes “payment” for his transportation, has not 
resulted in unanimity of judicial expression. The statutes present 
differences in phraseology which in some cases have been considered 
conclusive. Counsel have been unable to reduce the decisions to a ra- 
tional classification so as to put them in reconcilable categories. 

We refrain from any such attempt and simply do our best to de- 
termine the intention of the Florida statute. . . . 

1. At the outset, we do not consider ourselves at liberty to apply 
any rule of “strict construction” to this or any other statute, sirrply 
because it happens to be in derogation of common law. Legislatures 
intend by such statutes to replace or change rules of the common law. 
Too much judicial indulgence in “strict construction” of statutes has 
heretofore disguised “extraconstitutional obstacles to, or hindrances 
of, legislative purpose.” . 

However radical the change, we do not permit ourselves, because 
it is an innovation, so to limit a statute by construction as to defeat 
or even hinder its purpose. Our effort is rather to give any statute 
“a fate construction, with the purpose of its enactment in view, not 
narrowed or restricted because it is a substitute for the discarded 
common law.” Wells-Dickey Trust Co. v. Chicago, B. & Q. R. Co., 
159 Minn. 417, 199 N.W. 101, 103. It is with that rule, rather than 
any notion either of duty or right to construe strictly, as a guide, that 
we attempt interpretation of the Florida statute. 

2. To be within its reach the rider in the car of another must not 
only be “guest or passenger,” but also riding “without payment for 

' such transportation.” It is significant that the thing determinative is 
.not "hire” or “compensation,” but “payment.” “Compensation,” 
accurately used, means payment in money, or other benefit, which 
will compensate in the strict sense, that is make even, or be measurably 
the equivalent of that for which it is given. Kerstetter v. Elfman, 
supra. “Hire" mighf apply only where both machine and driver are 
hired for the occasion. 


RffiAIi & Al'AflDm^A T Tt TT n *R T -w/i 
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The words of tlie Florida law can properly be given no such nar- 
I'ow scope. Payment is all that is required. The amount of money 
or other thing constituting the payment need not compensate or make 
even, nor need it be given, in the teciinical sense, as “hire” of driver 
and car. Any sum agreed upon as payment and paid, as under the 
facts presented by these pleadings, amounts to payment for trans- 
portation so as to prevent application of the statute. 

That follows because the purpose of the agreement disclosed by the 
pleadings was on the one hand to assure plaintiff and the other 
passengers the right to travel as such in defendant’s car on the 
southern jaunt which all were to enjoy. In return, the benefit to de- 
fendant was the substantial reduction of three-fourths of the amount 
which otherwise would have come out of his own pocket for fuel and 
lubricants. It is not persuasive for the opposite view that he got 
nothing for use of his car or his own services as chauffeur. The mon- 
ey he received was nonetheless “payment” because it was not com- 
pensatory payment for all the items of car use and driving which de- 
fendant furnished. Payment for plaintiff’s transportation there was. 
That, in our view, was enough to take the case outside the operation 
of the Florida statute. 

The demurrer was properly sustained, and tire order is aflaimed. 

NOTE 

The principal case is subject of comment In 24 Minn.L.ReY. 710 (1940). 


B. Goncerning Derogation of Common Right. 

IN RE HALL 

Supreme Court of Errors of Connecticut, 1882. BO Conn. 131, 47 Am.Eep. 625. 

[The case appears supra, p. 402.] 

BECK V. WALLANDER 
Supreme Court of New York, 1947. 71 N.Y.S.2d 237, 

[The case appears supra, p. 219.] 

G. Concerning Deprivation of Life and Liberty: "Penal La^’ 

SAMUEL E. THORNE, INTRODUCTION TO ELLESMERE "A DIS- 
COURSE UPON THE STATUTES”, 46-68 (1942) 

[This material appears supra, p. 985. See especially at p. 987.] 
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SPENCER V. THE STATE 
Supreme Court of Indiana, 1853. 5 Ind. 41. 
[The case appears supra, p. 995.] 


O’DAY V. PEOPLE 

Supreme Court of Colorado, 1946. 114 Colo. S73, 166 P.2d 789. 

Alter, Justice. An information containing three counts was filed 
in. the district court charging William O’Day, alias George C. Lane, 
alias James J. Stewart, in the first count thereof with aggravated rob- 
bery, and in the second and third counts with having been convicted 
of violations of “the Burglary Statutes” of the states of California and 
Missouri, respectively, so as to bring him within the provision of 
sections 551, 552 and 554, chapter 48, ’35 C.S.A., if he was convicted 
of the offense charged in the first count of the information. The jury 
returned a verdict finding the defendant “guilty of aggravated rob- 
bery as charged in the information.” A motion for a new trial was 
interposed and overruled and no error is assigned to such ruling. 
Defendant was sentenced to confinement in the state penitentiary “at 
hard labor, for the remainder of his natural life.” 

Defendant sued out a writ of error and his assignments may be 
comprehended in the brief statement, that, under the record, the trial 
court was without authority to impose a life sentence. . . 

The statute (section 84, supra) provides that one found guilty of 
aggravated robbery “ . , . shall be confined in the penitentiary 

for a term of not less than two years, or for life. . . . ” If the 

trial judge construed this statute as authorizing the imposition of a 
life sentence for aggravated robbeiy and acted accordingly in pro- 
nouncing the sentence herein, we believe his action is unprecedented 
and that error was committed. 

Section 545, chapter 48, ’35 C.S.A., provides: “When a convict is 
sentenced to the state penitentiary, otherwise than for life, for an 
offense or crime committed after the passage of this subdivision, the 
court imposing the sentence shall not fix a definite term of impri- 
sonment, but shall establish a maximum and a minimum term for 
which said convict may be held in said prison. The maximum term 
shall not be longer than the longest term fixed by law for the punish- 
ment of the offense of which he was convicted, and the minimum term 
shall not be less than the shortest term fixed by law for the punish- 
ment of the offense of which he was convicted.” 

Section 545, supra, was enacted in 1899 and clearly indicates that it 
was the general policy of the legislature to favor the fixing of mini- 
mum and maximum sentences for the violation of state criminal stat- 
utes. Obviously, if the statute makes the imposition of a life sentence 
mandatory upon the conviction of some offense, there can be neither 
a minimum nor maximum term as section 545, supra, contemplates. It 
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will be noted that the statute (section 84, supra) reads, 
not less than two years, or for life.” Historically it may be of interest 
to note that this penalty for aggravated robbery first came into our 
statutes by an amendment in 1907, since which time the penalty for 
the violation of the statute. 

We are convinced that the phrase “not less than two years, or for 
life” has been consistently construed by the courts to mean a term of 
two years to life, and we are supported in this construction by the 
following decisions in our own courts where convictions were obtained 
for aggravated robbery. Funk v. People, 90 Colo. 167, 7 P.2d 823, 
ten to eleven years; Rowan v. People, 93 Colo. 473, 26 P.2d 1066, five 
to seven years; Dockerty v. People, 96 Colo. 338, 44 P.2d 1013, twenty- 
five to thirty years. These sentences Indicate that courts heretofore 
construing section 84, supra, have consistently imposed sentences as 
if the statute had read, “a minimum of two years to a maximum of 
life.” The legislature, by the enactment of section 545, supra, has 
indicated a general policy, and we believe it should be so construed 
as to carry that general policy into effect. It is a general rule of con- 
struction that criminal statutes shall be strictly construed, and in ac- 
cordance therewith we hold that the penalty authorized under sec- 
tion 84, supra, is for a term of two years to life. The section doe.s 
not authorize the imposition of a specific life sentence, and if the trial 
court construed it as authorizing the imposition of such a sentence, 
it committed error. . 


NOTE 

Of. Ohatwin v. United States, supra, p. 1129, 


UNITED STATES v. GASKIN 

Supreme Court of the United .States, 1944. 

320 U.S. 627, 04 S.Ct. 318, 38 L.Ed. 287. 

Mr. Justice Roberts delivered the opinion of the Court. 

An indictment was returned against the appellee in the District 
Court for Northern Florida which charged that he arrested one 
Johnson “to a condition of peonage,” upon a claim that Johnson was 
indebted to him, and with intent to cause Johnson to perform labor 
in satisfaction of the debt, and that he forcibly arrested and detained 
Johnson against his will and transported him from one place to an- 
other within Florida. There was no allegation that Johnson rendered 
any labor or service in consequence of the arrest. From a judgment 
sustaining a demurrer, the United States appealed. 

The charge is laid under § 269 of the Criminal Code, which is; 
“Whoever holds, arrests, returns, or causes to be held, arrested, or 
returned, or in any manner aids in the arrest or return of any per- 
son to a condition of peonage, shall be fined ... or imprison- 
ed . . . 

The District Court held that the statute imposes nn ripnai+tr — 
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the person arrested renders labor or service for a master following the 
arrest. 

We think this was error. Section 269 derives from § 1 of the Act of 
March 2, 1867, which abolished and prohibited the system known as 
peonage in any territory or state, nullified any law, ordinance, _ regu- 
lation, or usage inconsistent with the prohibition, and added criminal 
sanctions in the language now constituting § 269. The Act was passed 
further to implement the Thirteenth Amendment and is directed at 
individuals whether or not acting under color of law or ordinance. 

The section makes arrest of a person with intent to place him in a 
slate of peonage a separate and independent offense. It penalizes 
“whoever holds, arrests, returns, or causes to be held, arrested, or re- 
turned . . . any person to a condition of peonage.” The 

language is inartistic. The appropriate qualifying preposition for the 
word “holds” is “in.” An accurate qualifying phrase for the verb 
“arrests” would be “to place in or return to” peonage. But the com- 
pactness of phrasing and the lack of strict grammatical con.struction 
does not obscure the intent of the Act, Years ago this Court indicated 
that the disjunctive phrasing imports that each of the acts, — holding, 
arresting, or retuming, — may be the subject of Indictment and punish- 
ment. We think that view is sound apart from any consideration of 
the legislative history of the enactment. But when viewed in its 
setting no doubt of the purpose of the statute remains. 

The Act of 1867 was passed as the result of agitation in Congress 
for further legislation because of the use of federal troops to arrest 
persons who had escaped from a condition of peonage. The first sec- 
tion abolished and prohibited peonage and made certain practices in 
connection therewith criminal. The second section imposed a duty 
on all in the military and civil service to aid in the enforcement of the 
first, and provided that if any officer or other person in the military 
service should offend against the Act’s provisions he should, upon 
conviction by a court martial, be dishonorably dismissed from the 
service. It is plain that arrest for the purpose of placing a person in 
or returning him to a condition of peonage was one of the evils to be 
suppressed. 

The appellee invokes the rule that criminal laws are to be strictly 
construed and defendants are not to be convicted under statutes too 
vague to apprise the citizen of the nature of the offense. Ihq prin- 
ciple, however, does not require distortion or nullification of the 
evident meaning and purpose of the legislation. 

The judgment is reversed. 

Me. Justice Muephy, dissenting. We are dealing here with a crimin- 
al statute, the penalties of which circumscribe personal freedom. Be- 
fore we sanction the imposition of such penalties no doubts should 
exist as to the statutory prescription of the acts in question. Other- 
wise individuals are punished without having been adequately warned 
as to those actions winch subjected them to liability. 

It is doubtful whether an arrest not followed by actual peonage 
clearly and unmistakably falls within the prohibition of § 269 of the 
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Criminal Code, 18 U.S.C.A. § 444. The court below, at least, felt that 
tho statute did not cover such a situation. Other judges have ex- 
pressed similar doubts. United States v. Eberhart, C.C., 127 F. 252; 
dissenting opinion in Taylor v. United States, 4 Cir., 244 F. 321, 332, 
333. And in order to reach the opposite conclusion, this Court labels 
the statutory language as “inartistic” and as lacking in “strict gram- 
matical construction.” It then proceeds to rewrite the statute, in con- 
formity with what it conceives to have been the original intention of 
Congress, so as to penalize “whoever . . . arrests . 

any person for the purpose of placing him in a condition of peonage.” 
I cannot assent to tliis judicial revision of a criminal law. Congress 
alone has power to amend or clarify the criminal sanctions of a 
statute. 

Apologia for inadequate legislative draftsmanship and reliance on 
the admitted evils of peonage cannot replace the right of each indivi- 
dual to a fair warning from Congress as to those actions for which 
penalties are inflicted. Punishment without clear legislative authority 
might conceivable contain more potential seeds of oppression than the 
arrest of a person “to a condition of peonage.” 


LIVINGSTON HALL, STRICT OR LIBERAL CONSTRUCTION 
OF PENAL STATUTES 

48 Harv.L.llev. 748, 766-768 (1935). 

The common-law rule requires the strict construction of all penal 
statutes. The statutory rules, on the other hand, commonly require 
a liberalized construction of all penal statutes, or, at least, of ah those 
found in the penal code. But the reasons given for the rules, while 
establishing that some penal statutes should be construed strictly, and 
some liberally, do not, and cannot, show that the same rule should 
be applied to aZl statutes. A brief analysis wiU make it clear that 
the result of either rule is a Procrustean bed, necessitating the undue 
extension, or decapitation, of those unlucky instances of legislative 
intent which do not naturally fit into the particular rule adopted. 

For Strict Construction. Potentially the most serious argument is 
that the rule is foimded “on the plain principle that the power of pun- 
ishment is vested in the legislative, not in the judicial department.” ^ 
For if this were true, a liberal construction statute would be an un- 
constitutional delegation of legislative power to the judiciary. But 


1 Oliief Justice Marshall in United State,s v. Wiltherger, 6 Wheat 70, 95 (U.S. 
1820). This statement has often been quoted by state courts : a somewhat different 
iormulation of the same reason is found in State v. Mhus, 26 Minn. 191, 192, 2 N.W. 
492 (1879), where the court found the rule of strict constructitm necessary “to 
guard against the creation, by judicial construction, of criminal offenses not within 
the contemplation of tho legislature” ; and in State v. A. H. Read Go., 33 Wyo. 387, 
I 403, 240 P. 208, 213 (1925), where the rule was said to require “a sufficient degree 
of certainty in a criminal statute, that will place it outside the necessity of Judicial 
determination, through mere implication or consti-uction, of who or what acts sm 
Dunlshable under it” 
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this objection is clearly unsound. Liberal construction does not in- 
volve going beyond the intention of the legislature. Want of power 
to depart from the legislative intent exists as clearly in remedial as 
in penal statutes; yet this objection has never been urged against a 
liberal construction of remedial statutes. Where liberal construction 
statutes have been passed, courts have never raised this objection 
to their enforcement, and only one court has doubted the power of 
the legislature to "direct the judiciary in the interpretation of exist- 
ing statutes”. 

It has further been claimed that as the state makes the laws, they 
should be most strongly construed against it. But the contract anal- 
ogy is weak, for the state is presumably acting in the public interest 
in enacting criminal statutes, and need not in every case be subjected 
to a rule of interpretation designed to secure justice between private 
parties. Nor can the rule be justly defended as a bulwark against 
tyranny in a country where both executive and legislature are elected 
by the people; the rule has never achieved the dignity of a constitu- 
tional amendment. 

Obviously, the original reason for the growth of the rule, to mit- 
igate the extension of capital felonies, no longer applies to all penal 
Statutes, if indeed it was ever of such widespread application; this 
has often been recognized in states where the rule has been abrogated, 
and where this argument is still made, it has been limited to those 
few statutes carrying punishments believed by the courts to be dis- 
proportionately severe as compared with the acts sought to be pun- 
ished. 

There remains for consideration only Mr. Justice Holmes’ state- 
ment in McBoyle v. United States* that it is "reasonable” for penal 
statutes to be construed to give “fair warning” of "what the law in- 
tends to do if a certain line is passed” in language “that the common 
world will understand”. Why such warning should be needed in mur- 
der and theft, two crimes as to which Mir. Justice Holmes himself 


a 283 U.s. 25, 61 S.Ct. 340, 75 L.Ed. 816 (1931). The Court held that an airplane 
was not “an automobile, automobile truck, automobile wagon, motorcycle, Or any 
other self-propelled vehicle not running on rails” and hence did not come under 
the National Motor Vehicle Theft Act. 41 Stat. 324 (1919), IS U.S.O.A. § 408 
(1927). The result docs not seem improper, but the language has already served to 
niislead federal district courts. In United States v. Lirnehouse, 58 E.Zd 395 398 
(EvI>.S.C.1931), rcv'd, 285 U.kS. 424, 52 S.Ct. 412, 76 L.Ed. 843 (1932), it was cited 
»s an authority for a strict constraetion of 35 Stat. 1129 (1909), 18 U.S.OM.. § 334 
(1927), penalizing sending "evei-y obscene, lewd or lascivious and every filthy” book 
m- letter through the malls. And in Metro-Goldwyn-Maycr Dlst. Orp. v. Bijou 
Theatre Co., 50 F,2d 908, 910 (D.Mas8.1931), the case was cited as authority for the 
proposition that a new invention (motion pictures) was not within the copyright 
statute; this decision was reversed In 59 ]r.2d 70 (O.O.A.lst, 1932). Nor is the 
McBoyle case consistent with earlier eases holding that the offense of "unduly 
restraining competition or unduly restraining ti-ade to the prejudice o-f the public” 
under the Supreme Court’s interpretation of the Sherman Anti-trust Act is sufil- 
ciently definite. Nash v. United States, 229 U.S. 373, 33 S.Ct. 780, 57 L Ed. 1232 
(1013), upheld the constitutionality of the Act against attack on grounds of Indefi- 
iiiteness. This hardly describes tlie offense "in language that the common world 
will understand”. 
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admits that "it is not likely that a criminal will carefully consider 
the text of the law before he murders or steals,” or especially in trans- 
porting stolen property, as in the McBoyle case itself, where the of- 
fense was clearly a crime under the state laws, and the only ques- 
tion was as to federal prosecution, is far from self-evident.® Even 
if ‘‘fair warning” had been called for in the particular case, as it un- 
doubtedly is in many crimes, it was unnecessary to lay down a gen- 
eral rule. Simply because a liberal construction might work injus- 
tice in some cases is no proper reason for inflicting on the people the 
rule of strict construction in all cases. 

For Liberal Construction, The argument for liberal construction 
of non-penal statutes has been put forcibly by Dean Pound nearly 
20 years ago in an article concluding: “The public cannot be relied 
upon permanently to tolerate judicial obstruction or nullification of 
the social policies to which more and more it is compelled to be com- 
mitted.” “ This argument is equally applicable to penal statutes, ex- 
cept insofar as “political liberty requires clear and exact definition 
of the offense.” The public is already impatient with the refined, 
and for practical purposes unnecessary, distinctions embodied in the 
penal codes. To make Hauptmann’s conviction for murder in the 
first degree turn on whether the window in the nursery was open 
or shut, with the law until comparatively recently unsettled if the 
window were partially open, does not commend itself to the average 
man. Strict construction of such statutes has completed the degrada- 
tion of the substantive criminal law in his mind,® equaled in futility 
only by the disgraceful pyrotechnics with which the procedure is 
carried on in a cause celebre. An attitude of liberal construction goes 
far, on the other hand, to make the law appear rational. 

Changing conditions of modem civilization, and the growth of sci- 
entific knowledge on criminology, render imperative a new approach 
to the problems of crime. New categories of crimes and criminals 
cannot always be accurately defined on the first attempt. Shall tlie 


s The point at Issue here should not be confused with prosecution under regula- 
tions having the force of law but which have never been published. Griswold, 
“Government in Ignorance of the Law — A Plea For Better Publication of Executive 
Legislation” (1934) 48 Harv.L.Kev. 198. The puhllcation of a statute, no matter how 
liberally it may be construed, gives notice of the approximate limits of the crime. 
It is only if punishment is regarded as retributive (that is, where one who has 
freely committed the prohibited act, knowing that it was prohibited, is punished 
In order to expiate the evil which 'he has done) that it should he Important that every 
criminal be afforded an oppoitunity to know precisely what acts are prohibited. 
Clearly retribution should have little part in determining present-day principles 
of criminal law. See Glueck, “Principles of a Batlonal Penal Code” (1928) 41 Harv. 
L.Kev. 453, 456-458. 

4 "Common Law and Legislation” (1908) 21 Harv.L.E.ev. 383, 407. 

5 See the biting criticism in Waite, Criminal Law in Action (1934) 16: “But for 
a century or more it has been the policy of the judiciary — a policy now gradually 
changing — to utilize casuistic plausibility or any dubiety of the situation for the 
benefit of the accused rather than for the immediate safety of society,” This was 
apropos of the reversals of convictions in People v. Jaffe, ISD N.Y. 49'7. 78 N.E. 169 
(1900), and People t. Rizzo, 246 N.T. 334, 158 N.B. 888 (1927), upon a strict con- 
struction of the New York attempt statute; but it has general apulicatlon 



1226 


Fitting Legislation into a System 


Cii. 8 


new machinery be nullified from the start under the guise of “sliict 
construction”, or shall it be carried out liberally in the spirit in which 
it is conceived? Merely to state the issue is to answer it. 

But this does not mean that all penal statutes should be liberally 
construed. Political liberty docs require that people should be able 
to pursue certain types of conduct with definite assurance of the 
bounds of criminal liability.® Carelessly drafted legislation may still 
require limitation to avoid unforeseen consequences. The doctrine of 
strict construction often returns like Banquo’s ghost to trouble courts 
committed by legislation and decision to the principle that it has 
ceased to exist. Doubtless some courts have deliberately ignored their 
liberal construction statutes, preferring to hold to strict construction 
than to have to apply the new doctrine in all cases, with the inevitable 
occasional injustice which it would bring. Some compromise is neces- 
sary. 

The conclusions which may be drawn from the foregoing are two- 
fold: first, that there is no sound reason for a general doctrine of 
strict construction of penal statutes, and prima facie all such should 
have as liberal a construction as statutes generally, and second, that 
certain penal statutes should be strictly construed to avoid injustice. 
These exceptions range themselves into a few fairly well defined 
categories. 


oAltliough there Is usually a twilight zone between honest conduct and ci’ltuu, 
in which the defendant should move at liis peril, so that notice of the precise bound- 
aries of the crime Is not necessary to prevent injustice, this is hy no moans tnio 
of all penal statutes. Tor instance, Relnecte v. Teople, 16 Ili.App. 241 (18S4), where* 
a mine owner paying his men by the day and using mining machinery was held 
not within a statute reqiilring mine owners to buy a track scale and weight their 
coal, the weight to be the basis on which wages of “persons mining coal” wei’e to 
be computed ; State v. Bead, 102 Iowa 572, 144 N.W. 310 (1913), where an automobile 
driver with two lamps on the dashboard of his automobile was held not to violate 
a statute requiring “two lamps on the front” of the vehicle ; State v. Prather, 79 
Kan. 513, 100 P. 5t (1909), where a Sunday baseball game was held not wiUiiu a 
statute prohibiting “horse racing, cock fighting, or playing at cards or games of 
any kind” on Sunday ; State v. Hanchette, S8 Kan. 864, 129 P. 1184 (1913), where the 
selling of hydrogen pyroxlde in a 5 and 10^ store was held not within a statute 
prohibiting Uie sale of “medicine” in a store which had no registered phamacist : 
Commonwealth v. Standard Oil Co., 129 Ky. 744, 112 S.W. 902 (1908), wliero filling 
customers’ gasoline tanks weekly under standing orders was held not to be 
“peddling” under a statute requiring peddlers’ licenses; State v. Sloan, 139 La. 881, 
72 So. 42S (1910), where an additional fiat service clrarge of 25^ was held not within 
a statute imposing a penalty for charging “for- more electricity” than the meter 
showed to have been used ; Libby v. New York, N. H. & H. By., 273 Mass. 622, 174 
N.B. 171 (1930), where use of a gasoline car with an air whistle hy a railroad cor- 
poration was held not within a statute requiring “a steam whistle to be placed 
on each locomotive engine passing upon its railroad”; State v. Pisher, 63 Or, 38, 
98 P. 713 (1008), where possession, during the closed season, of a deer killed during 
the open season was held not within a statute prohibiting possession of a deer 
‘‘during the season when it is unlawful to take or handle such deer” ; State v. 
Hotoan, 110 'Wash. 82, 188 P. 24 (1920), where an owner of a gill net not catching 
any salmon was held not liable to a statutoiy penalty for not filing a '‘report 
. . . stating the number of salmon . . . caught”; State v. Herr, 151 
Waish. 623, 276 P. 870 (1929), where a hunter killing an elk on October 20 was 
held not liable under a statute prohibiting killing elk except “between the 20th day 
of October and the first day of November”. 
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Effect of a DiswopoTtionate Penalty. A statute imposing a penalty 
which the court regards as disproportionately heavy for the acts com- 
mitted can hardly escape a strict construction. It was with such stat- 
utes, taking away benefit of clergy, that the doctrine arose, and the 
history of the past four hundred years has amply proved that under 
such circumstances courts, juries, and oven prosecutors vdU cooperate 
to defeat a clearly avowed “legislative will” by any available means. 
But a strict construction for this reason is often the fault of the courts, 
and not of needlessly severe legislation. 

Courts are not always fully aware of the social interests at stake, 
or may lack the necessary “judicial humility” to bow to what may 
seem undue harshness on the part of the legislature, but a power of 
judicial limitation in these cases does exist, and is exercised. It 
would serve only to perpetuate an unnecessary conflict between prin- 
ciple and decision to ignore this tendency; hence, a cautious modifica- 
tion of the rule of liberal construction here seems proper. 

Such a relaxation does not often involve real judicial interference 
with legislative policy. An extension of a statute by construction to 
cover acts as to which the penalty may reasonably be believed dis- 
proportionate would usually do violence to the intent of the leg- 
islature. 

A careful distinction is necessary, however. It is not whether the 
penalty is light or heavy which should control, but whether it is dis~ 
proportionately light or heavy as compared with the culpability of 
the conduct which is sought to be penalized.’ As a practical matter, 
the minimum penalty rather than the maximum should be important, 
at least where there is some protection against arbitrary action on 
the part of the trial judge by appeal on the ground that the sentence 
is excessive, as there is in England and a few states. If such appeal 
becomes common, or if some sentencing tribunal is provided in which 
the upper court has confidence, the widespread availability of proba- 
tion and suspended sentence, and the low minimum penalty for most 
crimes even where these are not available, will largely do away with 
the necessity of this type of strict construction. 

Where the existing penal sanctions seem to the courts to be gross- 
ly inadequate, great ingenuity is sometimes displayed in bringing 
about a conviction for some greater crime which only by analogy 
could cover the case. Here all that is necessary is to give those 


'3 This was the case in BnKzaTcI y. Commonwealth, 134 Va. G41, 114 S.H. 664 
( 1922 ), where the statute punishing attempt to rape, liberally constined, would hare 
inliicted a more seyere penalty than that imposed by another statute for the com’ 
pleted act. The court construed the attempt statute strictly to avoid this result. 
The right result for the wrong reason was reached In State v. Blaisdell, 118 Me. 
13, 14, 105 A. 369, 360 (1919), where the court quoted with approval the following 
rule: “ 'The degree of strictness applied to the construction of a penal statute 
(leponds In great measure upon the severity of the statute.’ ” But the punishment 
(optional life imprisonment for “defiling a spring”) was certainly disproportionate to 
the defendant’s act, stirring up the mud in the bottom of a spring with a dean 
stick, and the conviction was reversed. 
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courts still controlled by the common-law rule the right to interpret 
the statutes liberally. 

Effect of Honest Attempt at Compliance. Where an honest at- 
tempt is commonly made by those to whom the law applies to ascer- 
tain the precise limits of the legal sanction imposed, particularly in 
the regulation of business practices for the social welfare, indefinite- 
ness is usually fatal to the enforcement of the law. It is unfair to 
those affected to inflict punishment, which is ex post facto by na- 
ture, for acts whose criminality was not readily apparent before the 
commission of the crime, where the honest motives of the defend- 
ant cannot be questioned, as is true in many crimes. And a mistake 
as to the proper interpretation of the statute itself is never a de- 
fense.® 

Strict construction plays an important part in preventing this in- 
justice. Grammar and deductive logic, narrowly applied, give a rea- 
sonably certain clue to the meaning of most statutes, but it is difficult 
to forecast with any approach to certainty the limits of liberal inter- 
pretation. 

The New York Court of Appeals is almost the only court which 
has seen this problem and attempted to solve it. There have been 
two lines of decision: that ordinarily penal statutes are to be liberal- 
ly construed, as required by the New York construction statute, and 
that certain statutes are to be strictly construed, since “The citizen 
is entitled to an unequivocal warning before conduct on his part, 
which is not malum in se, can be made the occasion of a deprivation 
of his liberty or property.” ® 

The use of the phrase “malum in set’ hy the New York court is un- 
fortunate; with so many different applications to different problems, 
it has long since lost any settled meaning, if indeed it ever had any. 
But the principle upon which the New York court is acting is clear. 
Whore the conduct of the accused is not consciously directed against 
the interests of others, and is criminal only because deemed by the 
legislature to be contrary to general social policy, he should be given 
“fair warning” of the existence of those interests and the sanctions 


8 state T. Poster, 22 R.I. 103, 46 A. 833 (1900) ; see Keedy, “Ignorance and Mis- 
take in the Criminal Taw” (1918) 22 Hary.L.Rov. 75. 

9 People T. Pbyfe, 136 N.Y. 554, 569, 32 N.B. 978, 979 (1893), quoted with approval 
in People v. Shakun, 261 N.Y. 107, 114, 167 N.E. 187, 189 (1929). Another statement 
of this distinction is found In People v. Stoll, 242 N.Y. 453, 152 N.B. 259 (1926): “It 
[the legialntiire] may impose penal liability upon a public officer who so conducts 
tdmself that the finger of suspicion, that his public acts are not gO'verned excln.sively 
by considerations of public benefit, may be pointed at him. The courts should give 
liberal construction to statates which tend to accomplish that purpose but they 
may not give a strained constiuetion to a statute which will result in the punish- 
ment of a public officer for acts performed in the public view without corrupt motive 
and which do not tend to introduce the influence of possible adverse private interest 
into the perfomance of acts which should be dictated only by considerations of 
public welfare.” Id. at 466, 152 N.B. at 263-64. Of. Commonwealth v. Standard. 
Oil Oo., 129 Ky. 744, 112 S.W. 902 (1908), where the court said; “Criminal statutes 
should never be construed as to catch those who have honestly conformed to the law 
as it has been expounded by the proper authorities”. Id. at 749, 112 S.W, at 903-04. 
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imposed to protect them. An analysis of the New York cases on this 
matter brings this out clearly. 

It is difficult to lay down a practical guide defining this class of 
crime. Obviously, the construction of the statute cannot depend on 
whether tlie particular defendant has made a hona fide attempt to 
comply with its terms, and it is probably impossible to develop sta- 
tistical data as to the habitual conduct in this respect of those affect- 
ed by a particular statute. The gist of this exception is the tendency 
of a liberal construction to mislead persons acting in good faith and 
honestly attempting to comply with the law, and a general excep- 
tion in these terms should prove sufficient. 

Effect of Changed Conditions. The spasmodic attempt to enforce 
old legislation which is inapplicable to changed social or economic 
conditions presents another instance in which the doctrine of strict 
construction provides some measure of needed protection against ad- 
ministrative tyranny. The dead hand of the past, where it bars 
rather than leads social progress, must be narrowly limited in scope 
until outright repeal becomes possible. 

Blue laws are but one example; they are commonly construed nar- 
rowly. The survival of private suits for penalties as a means of en- 
forcing the criminal law is likewise an anachronism now that the 
enforcement of the law has been intrusted to public prosecutors, and 
here also strict construction is the rule. It is only in procedure that 
the courts often fail to take account of changed conditions.^® 

Strict construction of statutes inapplicable because of changed so- 
cial or economic conditions does not do violence to the intent of the 
legislature in the true sense. Although usually perpetual in form, 
statutes are passed in the light of the conditions at the time, and 
there would seem no proper ground for inferring that the legislators 
of one generation ever intended to insist upon a broad interpretation 
of their statutes where they run clearly contrary to the social and 
economic policies of a subsequent generation. 


ROSCOE POUND, COMMON LAW AND LEGISLATION 

21 Harv.L.Bev. 383, 386-388 (1908). 

We are told commonly that three classes of statutes are to be con- 
strued strictly; penal statutes; statutes in derogation of common 
right; and statutes in derogation of the common law. An eminent 
authority has objected to all of these categories and has pointed out 
that all classes of statutes ought to be construed with a sole view of 
ascertaining and giving effect to the will of the lawmaker. ^ But there 


10 A refreshing exception is People y. Lieber, 35T 111. 423, 192 N.B. 331 (1934), 
where the Supreme Court of Illinois granted a rehearing and rerersed Its first 
decision, which would have freed a large number of defendants simply because a 
grand jury panel of 60 instead of the statutory 23 was summoned, although the 
23 grand jurors finally selected were all qualified. 

1 “The idea tliat an act may be strictly or liberally construed, without reference 
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is more justification for some of these categories than for others. For 
the rule that penal statutes are to be construed strictly something 
may be said. When acts are to be made penal and are to be visited 
with loss or impairment of life, liberty, or property, it may weU be 
argued that political liberty requires clear and exact definition of 
the offense. So also the rule that statutes in derogation of common 
right are to be construed strictly has some excuse in England where 
there are no constitutional restrictions. There it is really another 
form of stating Blackstone’s tenth rule, that interpretations which 
produce collaterally absurd or mischievous consequences are to be 
avoided.® In the United States it means that interpretations which 
would make an act unconstitutional are to be avoided, or else it is 
equivalent to Blackstone’s tenth rule. Whenever it is applied beyond 
these limits, it is without excuse and is merely an incident of the 
general attitude of courts toward legislation. The proposition that 
statutes in derogation of the common law are to be construed strict- 
ly has no such justification. It assumes that legislation is something 
to be deprecated. As no statute of any consequence dealing with 
any relation of private law can be anything but in derogation of the 
common law, the social reformer and the legal reformer, under this 
doctrine, must always face the situation that the legislative act which 
represents the fruit of their labors will find no sympathy in those 
who apply it, will be construed strictly, and will be made to inter- 
fere with the status gm as little as possible. The New York Code 
of Civil Procedure of 1848 affords a conspicuous example of how 
completely this attitude on the part of courts may nullify legisla- 
tive action.® Some regard this attitude toward legislation as a basic 
principle of jurisprudence.* Others are content to malce of it an 
ancient and fundamental principle of the common law.® In either 
event they agree in praising it as a wise and useful institution.'* It 
is not difficult to show, however, that it is not necessary to and in- 


to the legislatlye Intent, according os It Is viewed either as a penal or a remedial 
statute, either as in derogation of the common law or as a beneficial innovation, 
is in its very nature delusive and fallacious.” Sedgwick, Construction of Const, 
and Stat. Law, c. vUi, fin. 

2 1 Bl.Oomm. 91. 

3 "Yon have the State of New York before yon as a terrible example. I believe 
otiv practice today is infinitely more technical than that in New Jersey, Even 
the attempt to abolish forms of action and especially the attempt to abolish the 
distinction between law and equity practice have been dismal failures. The dis- 
tinction between trover and assmnpslt Is today more rigidly observed than under 
the common law practice. It Is imjiosbible to amend upon a trial from trover to 
assumpsit or vice veraa." W. B. Hornblower, quoted In 2 Andrews, Am.Law, 2 ed., 
see. 635, n. 29. But the imposslhility of amendment spoken of and the rigid dis- 
tinction were introduced into code practice by the judges in the teeth of express 
code provisions upon common law considerations. De Graw v. Bliuore, 50 N.Y. 1. 
See N.Y.Code 01v.proc.1848, secs. 69, 173, 176. 

‘fEoblnson, Am.Jurisp., .'•ec. 301. 

S B.g., Carter, Law, Its Origin, Growth and Punction, 308. 

opr. Robinson says of the proposition that statutes in derogation of the com- 
mon law are to be construed sti'lcfly that it is "a positive but reasonable rale,” 
Am.Jurisp., sec. 301. Mr. Carter says that judges “displayed their wisdom bv 
adopting it" 
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hci'ont in a legal system; that it is not an ancient and fundamental 
doctrine of the common law; that it had its origin in archaic notions 
of interpretation generally, now obsolete, and survived in its present 
form because of judicial jealousy of the reform movement; and that 
it is wholly inapplicable to and out of place in American law of to- 
day. 

NOTE 

The following clause in the bill for the Minnesota interpretation act (An Act 
Relating to Statutory Laws, now 1945 Minn.Stat. c. 645) as introduced was struck 
ill the Judiciary Committee of the Senate; 

“Strict and Liberal Construction. The rule that penal provisions, retroactive 
provi.sioiis, provisions imposing taxes, provisions conferring the power of eminent 
domain, provisions exempting persons and property from taxation, provisions ex- 
empting property from the power of eminent domain, and laws in abrogation of 
the common law are to he strictly construed shall have no application to the laws 
of this state, but every such provision sliall be construed according to the fair im- 
port of its terms, to promote justice and effect the puniose of the law. 

“All other provisions of any law shall be liberally construed to effect their ob- 
jects and to promote justice.” 

There are similar provisions in the Interpretation statutes of California, Idaho, 
Pennsylvania, South Carolina and South Dakota, 


D, Concerning Remedies 
WIGINGTON V. MID-CONTINENT ROYALTY CO. 

Supreme Court of Kansas, 1030. 130 Kan. 785, 288 P- 749. 

JocHEMS, J. Plaintiff brought this action to cancel a certain oil and 
gas royalty conveyance on SO acres of land and to quiet her title to 
the land. Judgment was rendered for plaintiff, and defendants ap- 
peal. 

The case was submitted to the court upon the petition of the plaintiff 
and the exhibits attached thereto, the answer of the defendants, re- 
ply of plaintiff, the trust agreement under which the defendant com- 
pany was organized, and a statement showing a list of the royalties 
owned by the defendant company which have been acquired by giving 
in exchange therefor units of ownership in the royalty company. No 
evidence other than the foregoing was introduced. 

The petition of the plaintiff, after alleging that the defendant com- 
pany was a common-law trust, that defendants Graham and Cline 
were the president and secretary thereof, respectively, and the ad- 
dress of the defendants at Newkirk, Old., alleged further that the de- 
fendant company had ever since August IT, 1925, been exercising, or 
purporting to exercise, corporate powers in the state of Kansas, and 
selling and disposing of units or shares of the defendant company; 
that the company never at any time had any authority to exercise 
corporate powers, and never had any authority from the Kansas Blue 
Sky Board to sell or dispose of units, interests, or shares; that the 
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plaintiff is the owner of 80 acres of land (describing it), and that in 
February, 1926, the defendants Graham and Cline came to plaintiff’s 
residence on the lands described in her petition, and proposed that she 
give to the company a royalty pooling agreement any royalty con- 
veyance, conveying to the Mid-Continent Royalty Company, its suc- 
cessors and assigns, an undivided one-half interest in and to the oil 
and gas royalty, exclusive of oil and gas lease bonuses and rental 
moneys on the lands; that they represented to her that the con- 
tract and royalty conveyance would be for a term of 21 years and no 
longer; that the company owned other royalty contracts upon lands 
on which drilling operations were being conducted; and that within 
a few months she would be drawing large dividends from the units in 
the company. The plaintiff alleged that she was illiterate, and that 
defendants knew she could neither read nor write; that defendants 
further represented to her that the company was duly authorized to 
transact business in the state of Kansas, and that its method of doing 
business had been submitted to, and approved by, the Blue Sky Board 
of Kansas; that the company had been duly authorized to issue units 
or shares therein, and that in consideration of the foregoing the 
plaintiff entered into a royalty pooling agreement, and made a 
royalty conveyance in return for a certificate of 2,240 units in the 
defendant company; that thereafter, on about June 10, 1927, she 
learned that the royalty pooling agreement and conveyance covering 
her estate provided for a term of not only 21 years, but for as long ■ 
as oil and gas were thereafter produced in paying quantities. She 
learned also that the company was not a corporation, and had no 
authority to do business in the state of Kansas; that the company is 
what is Inaown as a common-law trust under which aU unit holders, 
are individually liable for the debts of the company, and learned 
further that the company had never obtained permission from the Blue 
Sky Board of Kansas to sell its units or interests. 

She learned also that the company had no production on any acreage 
owned by it and no drilling wells on any of its acreage; that immedi- 
ately upon learning such facts she demanded a reconveyance to her 
of the royalty and offered to return the units which she had received ’ 
and in her petition tendered the units into court. 

Does the Blue Sky Law of Kansas (Rev.St. 17 — 1201 to 17 — 1222, 
inclusive) apply to the transaction shown in this case? 

Appellants urge that, inasmuch as they were engaged in forming 
a pool whereby they took the royalty conveyance from the plaintiff 
and' gave her in exchange therefor the certificate for 2,240 units, 
this did not constitute a sale within the meaning of the Blue Sky Law. 
Appell^ts admit that the Blue Sky Law does apply to the sale of 
securities or shares of a common-law trust the same as to the stock 
of a corporation, and that this has been so decided by this court in 
Home Lumber Co. v. State Charter Board, 107 Kan. 153, 190 P. 601. 
The appellants, after setting forth the statute which relates to the sain 
of speculative securities in the state of Kansas (Rev.St. 17 — 1202) , 
urge that the statute by its terms applies only to a “sale” or “offer foT^ 
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sale.” Appellants fmther contend that the statute is penal in its 
nature; that it must be strictly construed; that the Legislature has 
the power to enlarge the scope of the criminal statutes, but the court 
has no power to do so. The appellants then cite some authorities on 
the definition of the word "sale.” 

The law in question was adopted by the Kansas Legislature in 1915, 
and is chapter 164, Laws of 1915, as subsequently amended in 1919. 
The title of the act reads; “An act to prevent unfairness, imposition 
or fraud in the sale or disposition of certain 'securities’ herein de- 
fined by requiring an inspection thereof, providing for such inspection, 
supervision and regulation of the business of any person, association, 
partnership, or corporation, engaged or intending to engage, whether 
as principal, broker or agent, in the sale of any such securities in the 
state of Kansas, as may be necessary to prevent unfairness, imposi- 
tion or fraud in the sale or disposition of said securities, and prescrib- 
ing penalties for the violation thereof. . . . ” 

The legislative purpose is made clear by the title of the act. The ob- 
ject which the Legislature had in mind was to prevent unfairness or 
fraud in the sale or disposition of securities. No contention is here 
made that the securities of the defendant were not within the defini- 
tions of the term "securities” as defined in the act. 

In the case of State v. Gopher Tire & Rubber Co., 146 Minn. 52, 177 
N.W. 937, 938, the court discusses the question of the construction of 
the Blue Sky Law. In that case it was said: “The purpose of the stat- 
ute is to protect the public against imposition. It is a new form of 
regulatory law which, in the course of a few years, has swept over 33 
states. It has been said that its popular name indicates the evil at 
which it is aimed, that is, speculative schemes having no more basis 
than so many feet of blue sky (Hall v. Geiger-Jones Co., 242 U.S. 549, 
37 S.Ct. 217, 61 L.Ed. 480, L.R.A.1917F, 514, Ann.Cas.l917C, 643; 
State V. Agey, 171 N.C. 831, 88 S.E. 726) , and that it is intended to 
put a stop to the sale of shares in visionary oil wells, nonexistent gold 
mines, and other ‘get-rich-quick’ schemes calculated to despoil credu- 
lous individuals of their savings. It is a proper and needful exercise 
of the police power of the state and should not be given a narrow con- 
struction; for it was the evident purpose of the Legislature to bring 
within the statute the sale of all securities not specifically exempted 
. . . To lay down a hard and fast rule by which to determine 

whether that which is offered to a prospective investor as such a se- 
curity as may not be sold without a license would be to aid the xm- 
scrupulous in circumventing the law. It is better to determine in each 
instance whether a security is in fact of such a character as fairly 
to fall within the scope of the statute.” 

The action before us at the present time is civil and not criminal in 
its nature. It is one in which the operation of the statute applies to the 
offense and not to the offender. Since it is unnecessary to a decision 
of this case, we shall not at this time determine whether the statute 
shall be strictly or liberally construed in cases of criminal prosecution 
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for violation of the law, but will determine the construction to be given 
the statute in all cases where it operates on the offense. 

Realizing the difficulty courts have had in attempting to establish an 
exact definition of fraud, and the fact that the Legislatures in enacting 
laws for the purpose of preventing fraud are confronted with this same 
difficulty, the rule of liberal construction of statutes designed to pre- 
vent fraud is unquestionably a proper one where the statute acts upon 
the offense. The general rule contended for by appellants is subject 
to an exception where the statute is one designed to prevent fraud 
when the application of the statute acts upon the offense and not the 
offender. It is our conclusion that in civil actions such as the case at 
bar, where the statute acts upon the offense committed, the Blue Sky 
Law is entitled to a liberal construction in order to accomplish the pur- 
pose which the Legislature had in mind when it enacted the law. 
In view of this liberal construction, does the transaction shown by this 
record constitute a sale of securities of the defendant company and 
come within the provisions of the Blue Sky Law? 

It is to be noted that the title of the act embraces “sale or disposi- 
tion.” Numerous authorities are cited by both the appellants and the 
appellee upon the definition of “sale.” . 

Applying the definition laid down in the authorities cited, it is read- 
ily seen that the plaintiff parted with her interest in the oil and gas 
rights for a consideration; namely, the units of the defendant com- 
pany. 

The appellee has called our attention to the case of Mamey v. 
Home Royalty Ass’n, recently decided by the Supreme Court of New 
Mexico and reported in 286 P. 979. This was an action involving the 
construction of the Blue Sky Law of that state. In that case it was 
held: 

“The Blue Sky Law . . . is penal and to be strictly construed; 

but not to exclude the ordinary meaning of the term employed in de- 
nouncing the act, in favor of its narrower meaning, where the latter 
meaning would tend to defeat the salutary purposes of the legislation. 
[Syl. 2.] 

“The consideration for the ‘speculative security’ being a conveyance 
of minerals and mineral rights, the transaction is a ‘sale’ within the 
prohibition of the Blue Sky Law. [Syl. 3.]” 

The facts in that case were almost identical with the case at bar. 
The defendant in that case was a common-law trust operating under 
the same plan as the defendant in this case. The action was brought 
to set aside a royalty conveyance made to the plaintiff in exchange 
for a certificate of participation issued by the defendant. As here, the 
defendant contended that the transaction was a mere exchange or 
barter, and was not prohibited by the word “sale.” In that case the 
court further said: 

“We are satisfied that the strict construction, to which we are en- 
joined in the case of a penal statute, does not require that we close 
our eyes to a reasonable and ordinary meaning of the word ‘sell’ and 

Bead & MacDonaed U.O.B.Lieo. 
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plant ourselves upon the narrowest meaning which it will bear; es- 
pecially where such interpretation would in many cases defeat the 
salutary objects of the legislation and open the door to evasion. 
Ex parte De Vore, IS N.M. 246, 136 P. 47. While the word ‘sell’ seems 
to bo employed throughout in the body of the act, the tillo informs us 
of the purpose to prevent fraud in the ‘sale or disposition’ of securities. 
Every reason for prohibiting a sale of speculative securities exists for 
prohibiting a disposition of them by way of exchange. The narrow 
interpretation contended for, cannot, in our judgment, have been the 
intention of the Legislature.” 

The transaction involved in this case was a ‘‘sale of the securities of 
the defendant company within the meaning and intent of the Blue 
Sky Law.” 

Since such a transaction is prohibited by the statute, it is void. The 
statute being one clearly intended for the protection of plaintiff, she 
is entitled to a recovery of that which was illegally obtained from her. 

. . . the judgment is affirmed. 

I 

NOTE 

See note, “Blue Sky Legislation", 23 Iowa L.Bev. 102 (1937) esp. at pp. 109-111. 


JACKSON V. NORTHWEST AIRLINES 

District Court of tke United States, 1047. 70 P.Supp. 601. 

Nordbye, District Judge. Plaintiffs are seeking overtime pay al- 
legedly due them as employers of defendant under the Fair Labor 
Standards Act of 1938, 29 U.S.C.A. § 201 et seq., hereinafter also 
called the Wage and Hour Act. For convenience all plaintiffs will be 
referred to as “plaintiffs”, and the defendants will be referred to col- 
lectively as “defendant”. Defendapt contends that Section 13(a) (4) 
of the Act exempts defendant and all its employees, including plain- 
tiffs, from the Act’s protection. Because a great number of plain- 
tiffs seek recovery, the Court, after stipulation by the parties, has 
agreed to try initially the general issue. Does the exemption set forth 
in Section 13(a) (4) prevent each plaintiff from recovering? For the 
purposes of these proceedings, defendant concedes that, but for Sec- 
tion 13(a) (4) , plaintiffs would be covered by the Act. 

Defendant was incorporated in 1934 as an air carrier, and from that 
time until about January, 1942, it was exclusively engaged in operating 
a commercial airline from Chicago and the Twin Cities to the north- 
western United States and to part of Canada. It maintained its own 
buildings, planes, and equipment, and employed many persons to care 
exclusively for its airline operations and property. But with the ad- 
vent of war, defendant was requested by the United States Govern- 
ment to perform various projects necessary to the war effort. In 
January or early February, 1942, defendant was requested to, and did, 
establish and operate a military air transport route from +ho 
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States to Alaska. During the war, defendant flew supplies, equipment, 
and personnel over this route for the Government and for the Military 
Department. The operation was known as the “Northern Region 
Operation”. 

In February, 1942, the defendant was requested to, and did, begin 
modifying in St. Paul, Minnesota, army planes which were manufac- 
tured on the production lines of various companies and which, to- 
gether with military planes from storage and parking flelds, or from 
combat zones, were flown to defendant for various structural or 
mechanical changes, alterations, or additions in the planes or the mili- 
tary equipment thereon. This project permitted changes which ex- 
perience and added knowledge showed were desirable, but which could 
not be incorporated with maximum production efficiency into the 
quantity production line procedures. Defendant had modified some 
of its own commercial planes prior to the war, so it had some ex- 
perience in this particular line of work. 

In June, 1942, the defendant also was requested, and agreed to 
carry on modification work in connection with the installation of cer- 
tain aircraft instruments which were made in Minneapolis, and in 
September, 1942, defendant also established, at the Government’s re- 
quest, an ice research project in connection with the de-icing of pro- 
pellers and wings. The evidence indicates that the defendant had been 
experimenting privately upon this problem prior to the war. Defend- 
ant also performed other war services, including the operation of a 
training school and flying troops and supplies to foreign countries and 
between domestic airfields. 

The plaintiffs in this proceeding were all employed upon the modi- 
fication project. They were paid overtime under the Railway Labor 
Act, 45 U.S.C.A. § 151 et seq., at the rate of time and one-half for all 
hours worked in excess of 48 hours per week. In this proceeding, they 
are seeking overtime under the Wage and Hour Act for the eight hours 
worked over 40 hours per week and for which they were not paid un- 
der the Railway Labor Act. They also seek an equal amount in liq- 
uidated damages under Section 16 (b) of the Wage and Hour Act, 29 
U.S.C.A. I 216 (b). 

Section 13 of the Wage and Hour Act provides: “Section 13(a). 
The provisions of sections 6 and 7 . . . shall not apply with re- 
spect to . . . (4) any employee of a carrier by air subject to 

the provisions of title n of the Railway Labor Act; . . .”52 

Stat. 1067, 29 U.S.C.A. § 213(a) (4). 

Plaintiffs concede that this provision exempts defendant’s com- ' 
mercial airline employees and activities from the Wage and Hour Act. 
But defendant argues (1) that Section 13(a) (4) exempts plaintiffs 
if defendant is subject to the Railway Labor Act with respect to any of 
its activities, including its airline activities, even if defendant is not 
subject to the Railway Act with respect to its modification activities, 
and (2) that the_ Railway Labor Act intends to subject a carrier to 
its jurisdiction for all purposes and all its activities if the carrier is 
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subject to that Act for any activity at all. Defendant lastly urges 
that, in any event, the modification project actually was a part of, 
and so connected with, the airline activities that in fact the project 
was a carrier activity and therefore was covered by the Railway 
Labor Act. These three alternative contentions, which plaintiffs dis- 
pute, create the issues. The burden of proof is upon defendant, who 
m'ges the exemption. Walling v. De Soto Creamery & Produce Co., 
D.C.Minn.l943, 51 F.Supp. 938; Fleming v. Hawkeye Pearl Button 
Co., 8 Cir., 113 F.2d 52. 

Whether plaintiffs are exempt from the Wage and Hour Act upon 
the basis of defendant’s first two contentions obviously depends upon 
the meaning of Section 13(a) (4) of the Wage and Hour Act and Sec- 
tions 181-188 of 45 U.S.C.A., the latter sections being the Railway 
Labor Act applicable to air carriers. 

Although defendant contends that the literal wording of Section 
13(a) (4) supports its first contention, the section does not cover the 
problem specifically. That is, it states only that an employee of 
a carrier “subject” to the Railway Labor Act is exempt from the 
Wage and Hour Act. It does not state specifically if tlie exemption 
exists only when the Railway Labor Act supplies to the specific activ- 
ity or work in litigation, or if the exemption exists even when the 
Railway Labor Act is applicable only to other work or activities in 
which the employer is engaged as a carrier. Broadly and literally 
construed, the provision may sustain the latter meaning, as defendant 
contends. But it is well settled that the exemption provisions of the 
Wage and Hour Act must be construed strictly, not broadly, and that 
its remedial provisions must be construed liberally, so that the Act's 
words will accomplish the purpose at which the Act is aimed. Phil- 
lips Co. V. Walling, 1945, 324 U.S. 490, 65 S.Ct. 807, 89 L.Ed. 1095, 
157 A.L.R. 876; Gemsco, Inc., v. Walling, 1944, 324 U.S. 244, 65 
S.Ct. 605, 89 L.Ed. 921. See also Walling v. Consumer Co., 7 Cir., 
1945, 149 F.2d 626; Fleming v. Hawkeye Pearl Button Co., 8 Cir., 
1942, 113 F.2d 52. 

•The purpose of the Wage and Hour Act was to eliminate, not to 
perpetuate, substandard, undesirable labor conditions and their ef- 
fect upon commerce. It sought to exclude from interstate commerce 
goods, produced for commerce under conditions detrimental to stand- 
ards of living necessary to the health and general well-being, and 
to prevent the use of interstate commerce as the means of spreading 
and perpetuating substandard labor conditions among the workers of 
the several states. United States v. Darby Lumber Co., 1941, 312 
U.S, 100, 657, 61 S.Ct. 451, 85 L.Ed. 609, 132 A.L.R. 1430. This was 
conceived by Congress to be a basic need of commerce, and it is the 
public policy which must be considered when interpreting the mean- 
ing of the Act’s provisions. 

To accomplish this purpose, and to give heed to the public policy. 
Congress could not have intended that the exemption applied merely 
because the Railway Labor Act applied to another activitv in 
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the company was engaged. As hereinafter noted, the Railway Labor 
Act does not apply merely because the company’s other activities are 
subject to the Railway Labor Act. The activity in litigation must be 
subject to that Act in order for it to apply. So if defendant’s broad 
construction were adopted, many employees would be denied protec- 
tion of the Wage and Hour Act as well as the Railway Labor Act, and 
the conditions which the Wage and Hour Act sought to prevent would 
flourish with its sanction. No reason why companies which perform 
air carrier activities which are subject to the Railway Labor Act 
should be favored with respect to their non-carrier activities has been 
pointed out or is apparent. The Railway Labor Act does not require 
it. Nor does the purpose of the Wage and Hour Act permit it. And 
no basis for assuming that this proposed favoritism was the purpose 
for including Section 13 (a) (4) in the Wage and Hour Act is apparent. 
On the contrary, the opposite is the fact. . 

Congress undoubtedly detei-mined that public interest required that 
the benefits of the Railway Labor Act should be accorded the air 
transportation industry. The apparent success of the Act in bringing 
labor peace in rail transportation was at least one of the motivating 
reasons for the extension of the Act to the growing and vital national 
industry of air transportation. In passing Section 13(a) (4) of the 
Wage and Hour Act, Congress evidently intended to avoid any dupli- 
cation or conflict of authority over the hours of employment of em- 
ployees in the air transportation industry. For this reason, such em- 
ployees were to be exempt from the Wage and Hour Act and jurisdic- 
tion over them was exclusively relegated to the Railway Labor Board. 
However, if any employee of an air carrier was not subject to the juris- 
diction of the Railway Labor Act and its intent and purposes, then it 
must follow that there would be no conflict of Federal authority which 
Congress sought to avoid and the reasons for the exemption would be 
nonexistent. No cogent reason is advanced why the exemption could 
be extended beyond its aims and objects and beyond the apparent 
intent of Congress in its passage. . . . 

Section 13(a) (4) does not prevent plaintiffs from recovering. 
Plaintiffs are entitled to the protection of the Wage and Hour Act in 
so far as this exemption is concerned. 

E, Concerning Territorial Application 
IN RE ROBINSON’S ESTATE 

Supreme Court of Nebraska, 1040. 138 Neb. 101, 202 N.W. 48, 

Ebbrly, Justice. In this case, Yale University, a Connecticut cor- 
poration, appeals from the decision of the district court for Scotts 
Bluff county, which denied the appellant’s claim for exemption from 
the payment of inheritance taxes on its interests in certain Nebraska 
lands devised to it by the terms of the last will of Edward S. Robinson, 
deceased. These lands, by the terms of the will of the deceased, upon 
the termination of the life estate created thereby, were given, devised, 
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and bequeathed “to Yale University, of New Haven, Connecticut, to 
be its absolutely.” The intestate died on February 27, 1937, and his 
will was duly admitted to probate on July 17, 1937. Upon ttie probate 
of the will an appraiser for inheritance tax purposes was appointed by 
the county judge of Scotts Bluff county, who determined that the 
share of the devised lands taxable to Yale University was $73,786, and 
that the inheritance tax, if levied, would amount to $7,154.32 with 
interest at 7 per cent, per annum from February 27, 1937. On Febru- 
ary 6, 1939, the county court denied appellant’s claim for exemption as 
an educational institution under section 77-2201, Comp.St.l929, as re- 
vised in 1931 (Laws 1931, ch. 132) and on that basis levied the inherit- 
ance tax complained of. On appeal to the district court, that court af- 
firmed the levy of the inheritance tax against Yale University, and de- 
nied its claim of exemption as an educational institution under such 
section 77-2201, Comp.St.l929, as amended. 

Appellant’s appeal to this court challenges the correctness of the 
order thus made on the sole ground that it is a corporation organized 
and operated exclusively for educational purposes without pecuniary 
gain, and thus is within the protection of the proviso which was 
added as an amendment to section 77-2201, Comp.St.l929, by chapter 
132 of the session laws of 1931. This proviso is in the following terms, 
viz.: “Provided further, that all bequests, legacies, devises, or gifts, to 
or for the use of any corporation, organization, association or founda- 
tion organized and operated exclusively for religious, charitable or edu- 
cational purposes, no part of which is owned or used for financial gain 
or profit to either the owner or user or inures to the benefit of any pri- 
vate stockholder or individual, or to a trustee or trustees exclusively 
for such religious, charitable or-educational purposes, shall not be sub- 
ject to any duty or tax, and no such duty or tax shall be assessed or 
collected after the taking effect of this act irrespective of the time of 
the death of the decedent or the fact of the pendency of his or her 
estate.” 

Appellant insists on the general rule repeatedly announced by tliis 
court, that, where the words of a statute are plain, direct and un- 
ambiguous, no interpretation is needed to ascertain their meanmg; a 
mere reading will suffice. [Citing cases.] 

And further insists that it is the duty of the court to discover, if 
possible, the legislative intent from the language of the act (State v. 
City of Lincoln, 101 Neb. 57, 162 N.W. 138) ; and that the statute 
under bonsideration is so clear and unambiguous on its face as to pre- 
clude any construction whatever by the trial court. [Citing cases.] 
As applied to the instant case, no account is taken of the inherent 
limitation to which legislative power is properly subjected. 

'There is, however, another principle by which general words of a 
statute are limited in order that the law may conform to legislative 
intent. 

'The underlying doctrine . . . was well expressed by the su- 

preme court of Missouri in the case of In re Estate of Quirk, in the fol- 
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lowing language, viz. [257 Mo. 422, 165 S.W. 1065, 51 L.R.A.,N.S., 

817 J: 

“The general doctrine seems to be that prima facie the law should 
be held to have reference to persons and things within the territorial 
jurisdiction of the body enacting it, unless it clearly appears that an- 
other and different purpose should be gathered from the act itself. 
Presumptively the lawmaking power is acting in tlie interest of per- 
sons and things within the state. Presumptively the lawmal<ers in 
this case were looking after the interests of Missouri, and not legis- 
lating for charities in other states, and especially is this so when they 
were unloosing our own purse strings by this exemption clause. It 
means, if given the construction urged by the respondent, that a 
Missouri lawmaking body was releasing its hold upon a source of 
revenue for charities outside of the state. To give it that construction 
would, in effect, be to say that the lawmaking body was taljing Missou- 
ri money to support foreign charities.” 

It is the view of a majority of the adjudicated cases that the reason 
or basis for conferring exemption from taxation on educational cor- 
porations by legislative provision is the fact that such institutions 
render service to the state in consideration of which they are relieved 
of certain tax burdens. Davis v. Treasurer & Receiver General, 208 
Mass. 343, 94 N.E. 556; . . . 

It is quite obvious that this reason usually assigned as the basis 
for this legislation is, in Nebraska, wholly inapplicable to foreign 
coi'porations, not only because of their nonresidence in the state, but 
being incompatible with the clearly announced policy of this state. In 
principle, the question presented in tlie instant case is one of first im- 
pre.ssion. However, the conclusions announced by Good, J., in the 
case of In re Estate of Rudge, 114 Neb. 335, 207 N.W. 520, 521, seem 
to be applicable and controlling in the present controversy, viz.: “It 
is a familiar rule that statutes exempting property from taxation 
should be strictly construed, and one contending that his property is 
exempt from such tax must show clearly that he is within the ex- 
ceptions provided by statute, [Citing cases.] 

“The same rule should be applied to a statute exempting certain lega- 
cies from an inheritance tax. To be exempt from an inheritance tax, 
a legacy must come within the strict letter of the statute. A careful 
examination of the statute under consideration does not disclose 
that a legacy to a religious or charitable society is exempt from an 
inheritance tax.” . 

On this basis, we find that the tax exemption claimed is one to which 
appellant, as a nonresident corporation, is not entitled. 

It follows that the judgment of tlie district court is correct, and it is 
affirmed. , v * 

NOTE 

111 Baker, "Judicial Interpretation of Tax Exemption Statutes,” 7 Texas L.Kev. 
385 at p. 395, the author states: “In spite of the use of the term “strict construc- 
tion” we find that the courts have a tendency to construe tax exemption statutes 
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ill favor of the state only when a well founded doubt exists ns to the meaning of 
llu> statute. ‘The rule of strict construction does not relieve the court of the duty 
of intciin'ctins the exemption l)y the ordinary rules of construction in order to 
carry out the intention of the legislature.’ The statement often is made In the 
opinions that the purpose or intent of the legislatur-e Is to guide. After exam- 
ining a large number of tax-exemption cases the impression is created that there 
is no such thing as a rule of ‘strict construction’ in many Helds of tax exemption. 
In fact, there seems to be a llhoral attitude on the part of the courts where religious, 
charitable, or educational property is sought to be taxed, where public property is 
in issue, where special taxes are Involved, and where the statute itself seems to 
require liberal construction.” 


F. Concerning Taxing Statutes 
STATE V. GLANDER 

Court of Appeals of Ohio, 1946. C9 N.E.2d 226. 

Miller, Judge. This is an original action in mandamus brought by 
the State of Ohio on the relation of William A. Williams, a citizen, 
resident and taxpayer of the State of Ohio. 

The respondent is C. Emory Glander, a duly appointed, qualified 
and acting tax commissioner of the State of Ohio. 

The relator prays that a writ of mandamus be issued commanding 
the respondent to levy and assess personal property taxes on the in- 
ventory of merchandise and other personal property owned and held 
by the Department of Liquor Control of the State of Ohio, which 
personal property is within the State of Ohio, and for such other and 
further relief as the relator may be entitled to. . . . 

The relator seeks to have the respondent compelled to malce per- 
sonal property tax assessment against the Department of Liquor Con- 
trol of the State of Ohio, He is seeking to have the State tax itself. 

Taxpayers are defined in Section 5366, G.C. They include, so far as 
might possibly be favorable to the relator, “every person . 

■doing business in this state.” The term “person” is defined in Section 
5320, G.C., as follows; 

“The word ‘person’ as used in this title, includes firms, companies, 
associations and corporations; words in the singular number include 
the plural number, £ind words in the plural number include the singu- 
lar number; and words in the masculine gender include the feminine 
and neuter genders.” 

The State of Ohio is not a firm, a company, an association or a cor- 
poration. It is a sovereignty. The doctrine seems to be that a sover- 
eign state, which can make and unmake laws, in prescribing general 
laws, generally intends thereby to regulate, not its own conduct, but 
that of its subjects. 

In 37 O. Jur., Par, 479, we find the following: 

“Accordingly, the state is not bound by the terms of a general 
statute unless it is so expressly enacted, particularly where it is at- 
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tempted to enforce a direct liability against the state, or where any 
of the prerogatives, rights, titles, or interests of the state are sought 
to be devested. This exemption, however, has been declared not to 
include municipal corporations or other parties of a public character 
other than the state. Moreover, the state may, by express provision, 
be brought within the terms of a statute.” 

The statute provides nowhere that the state of Ohio is expressly in- 
cluded as being subject to assessment. It is well settled that statutes 
imposing taxes are to be strictly construed in favor of the party upon 
whom the tax is sought to be imposed and are not to be extended by 
implication beyond their clear import. . 

For the foregoing reasons we are of the opinion that the petition 
of the relator fails to state cause of action. 


O. Concerning the Sovereign 

UNITED STATES v. UNITED MINE WORKERS OF 
AMERICA 

District Coui't of the United States for the District of Columbia, 1048. 

70 F.Supp. 42. 

Action by the United States of America against United Mine Work- 
ers of America and another for declaratory judgment as to rights 
under coal mine operating agreement, for temporaiy injunction and 
for other relief. A temporary restraining order was issued, restrain- 
ing defendants from continuing in effect a notice terminating the 
agreement, and the coxirt issued a rule to show cause why defendants 
should not be held in contempt for violation of such temporary re- 
straining order, and defendants moved to discharge and vacate such 
rule to show cause. 

The Court delivered the following opinion orally in overruling the 
motion of the defendants to discharge and vacate the Rule to Show 
Cause why the defendants should not be held in contempt: 

The Court. Gentlemen, the Court is ready to rule. 

It happens that the Court was a Member of Congress at the time the 
Norris-LaGuardia Act, 29 U.S.C.A. § 101 et seq., became law and 
during the debates in the consideration of it Mr. LaGuardia and I 
were legislatively always very close. I think I am correct in saying 
that I supported every measure that he was interested in — ^I mean 
primarily interested in — and that he supported every measure that I 
was primarily interested in. He directed his activities principally 
toward the labor movement, in what he considered the public interest; 
and mine were directed toward the cuirency. 

As I said before, I am sure he always supported me; and, as far as 
I remember, I always supported him. So I am sure I am thoroughly 
familiar with the Norris-LaGuardia Act and its purposes and the rea- 
sons for it. 
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It is notorious that around, I guess, from 1890 on, the Federal 
coiu’ts were used by powerful interests for the purpose of defeating at- 
tempts on the part of labor to improve their welfare, increase their 
wages, improve their living conditions, and to help themselves in 
various ways. 

Now, it takes a long time to arouse the public, sometimes, but the 
Clayton Act, 15 U.S.C.A. § 12 et seq., was the first affirmative ex- 
pression of their resentment of the action of the courts, and the 
Norris-LaGuardia Act was the culminating expression of their feeling 
that the courts were entirely in the wrong in the way they issued in- 
junctions in labor disputes. 

The Court remembers very distinctly the amendments that were 
offered by Mr. Beck, I think, of Pennsylvania — and I forget who offer- 
ed the others — ^which endeavored expressly to exclude the United 
States in practically all cases, under all circumstances, from the opera- 
tion of the Norris-LaGuardia Act. But those in favor of the Act felt 
that an inclusion — an express inclusion — might defeat the purposes 
of the Act in a great many cases, and that the Government was amply 
protected by the general principle where the Government was not 
specifically mentioned or included by necessary implication in a given 
case — that the language of the Act did not apply to the Government 

The leading case on that subject in this country — and it is still in 
force and effect — is the case of the Dollar Savings Banlc v. United 
States, found in 19 Wall. 227, 22 L.Ed. 80. In that case the Federal 
Government brought an action of debt in Pennsylvania to collect a 
tax. The statutes provided that an ordinary common-law action of 
debt was not applicable in cases for the collection of taxes. There is 
a special statute that would ordinarily cover a case of that kind, a 
special statute for the collection of taxes. 

The Federal Government brought an ordinary action for the col- 
lection of debt at common law, which the Savings Banl< contended 
was not legal. Here is what the Court said. The Court did not take 
that view. The Court held that an ordinary action of debt if brought 
by the United States would lie. This is what the Court said; 

“It is a lEuniliar principle that the King is not bound by any Act of 
ParUament unless he be named therein by special and particular 
words. The most general words that can be devised (for example, 
any person or persons, bodies politic or corporate) affect not him in 
the least, if they may tend to restrain or diminish any of his rights 
and interests.” 

Certain cases are cited. 

"He may even take the benefit of any psirticular Act, though not 
named. The rule thus settled respecting the British Crown is equally 
applicable to this Government, and it has been applied frequently in 
the different States and practically in the Federal courts. It may be 
considered as settled that so much of the royal prerogative as belonged 
to the King in his capacity of parens patriae, or universal trustee, en- 
ters as much into our political state as it does into the principles of the 
British Constitution," 
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As I said before, that is the leading case. 

But the Court feels that the doctrine is stated with more and greater 
clearness than anywhere else that the Court has found it in Black 
on Interpretation of Laws, Second Edition. I am reading from pages 
94 and 95: 

“General words in a statute do not include nor bind the Government 
by whose authority the statute was enacted, where its sovereignty, 
rights, prerogatives, or interests are involved. It is bound only by 
being expressly named or by necessary implication from the terms 
and purposes of the Act. 

“This is a very ancient rule of the Elnglisb law and is equally ap- 
plicable to the national and state governments in this country. It is 
said that laws are supposed to be made for the subjects or citizens of 
the State, not for the sovereign power. Hence, if the Government is 
not expressly referred to in a given statute, it is presumed that it was- 
not intended to be affected thereby, and this presumption, in any. 
case where the rights or interests of the State would be involved, can' 
be overcome only by clear and irresistible implications from the stat- 
ute itself. Generally speaking, therefore, the State is not bound by the 
provisions of any statute, however generally it may be expressed 
by which its sovereignty would be derogated from, or any of its 
prerogatives, rights, titles, or interests would be divested, save where 
the Act is specifically made to extend to the State or where the legisla- 
tive intention in that regard is too plain to be mistaken.’’ 

In this case, what society, what the sovereign power, was endeavor- 
ing to_ do was to hold a matter involving the public interest, a matter 
involving a potential public calamity, by an entity which had been giv- 
en power by the sovereignty itself, the labor union, from taking the 
contemplated action, which, as I said before, would amount to a public 
calamity, until there could be a judicial determination of whether it 
had the right to take such action. 

The Court thinks that undoubtedly imder the general rules which 
the Court has spoken of, the Norris-LaGuardia Act did not and does 
not apply; and following that opinion on the part of the Court, the 
Court had the same rights that the Court would have had prior to the- 
passage of the Norris-LaGuardia Act and the Clayton Act. 

So it is perfectly clear that prior to the Norris-LaGuardia Act and 
the Clayton Act, a court of equity had the right to enjoin a labor union 
which, in the opinion of the Court, was about to do something which 
was against the public interest, including the ultimate interest of the 
union itself. 

The Court thinks that that opinion substantially disposes of this 
motion to discharge and vacate the rule to show cause, because under 
Section 385 of the United States Code Annotated, Vol. 15, the state- 
ment is made: 

“The . . . courts shall have power to impose and administer 

all necessary oaths, and to punish, by fine or imprisonment, at the dis- 
cretion of the court, contempts of their authority. Such power to pun- 
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ish contempts shall not be construed to extend to any cases except the 
misbehavior of any person in their presence, or so near thereto as to 
obstruct the administration of justice, the misbehavior of any of the 
officers of said courts in their official transactions, and the disobedi- 
ence or resistance by any such officer, or by any party, juror, witness, 
or other person to any lawful writ, process, order, rule, decree, or com- 
mand of the said courts.” . 


NOTES 

1. Cf. the teclinictue of Chief Justice Hengham, supra, p. 980, and that used 
by Lord Nottingham in Ash v. Ahdy, supra, p. 102, with that of the trial Judge in 
the principai case. 

2. If the trial Judge had been a witness at the trial in the instant ease would 
his statement of the purpose of the act, as set out in his opinion supra, have been 
admissible? 


UNITED STATES v. UNITED MINE WORKERS OF 
AMERICA 

Supreme Court of the United States, 1047. 

330 U.S. 208, 67 S.Ct. 677. 01 L.Ed. . 

[On certiorari to the District Court, Mr. Chief Justice Vinson de- 
livered the opinion of the Court.] 


I. 

. . . Defendants’ first and principal contention is that the re- 

straining order and preliminary injunction were issued in violation of 
the Clayton and Norris-LaGuardia Acts. We have come to a con- 
trary decision. 

It is true that Congress decreed in § 20 of the Clayton Act that “no 
such restraining order or injunction shall prohibit any person or per- 
sons , . . from recommending, advising, or persuading others 

.” to strike. But by the Act itself this provision was made 
applicable only to cases “between an employer and employees, or be- 
tween employers and employees, or between employees, or between 
persons employed and persons seeking employment . . For 

reasons which will be explained at greater length in discussing the ap- 
plicability of the Norris-LaGuardia Act, we cannot construe the gen- 
eral term “employer” to include the United States, where there is no 
express reference to the United States and no evident affirmative 
grounds for believing that Congress intended to withhold an otherwise 
available remedy from the Government as well as from a specified 
class of private persons. 

Moreover, it seems never to have been suggested that the proscrip- 
tion on injunctions found in the Clayton Act is in any respect broader 
than that in the Norris-LaGuardia Act. Defendants do not suggest in 
their argument that it is. This Court, on the contrary, has stated that 
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the Norris-LaGuardia Act “still further - . . [narrowed] the 

circumstances under which the federal courts could grant injunctions 
in. labor disputes.” Consequently, we would feel justified in this case 
to consider the application of the No-rris-LaGuardia Act alone. If it 
does not apply, neither does the less comprehensive proscription of the 
Clayton Act; if it does, defendant’s reliance on the Clayton Act is un- 
necessary. 

By the Norris-LaGuardia Act, Congress divested the federal courts 
of jurisdiction to issue injunctions in a specified class of cases. It 
would probably be conceded that the characteristics of the present 
case would be such as to bring it within that class if the basic dispute 
had remained one between defendants and a private employer, and the 
latter had been the plaintiff below. So much seems to be found in the 
express terms of § § 4 and 13 of the Act, set out in the margin.^* The 


19 “See. 4. No coui't of the United States shall have jiii’isdictlon to issue any 
restraining order or temporary or permanent injunction in any case Involvhig or 
growing out of any labor dispute to prohibit any person or persons partiCipatiiiR or 
interested in such dispute (as these temis ax‘e herein defined) from doing, whether 
singly Or in concert, any of the following acts; 

"(n) Ceasing or refusing to perform, any work or to remain In any relation of 
employment ; 

‘‘(b) Becoming or remaining a member of any labor organization or of any em- 
ployer organization, regardless of any such undertaking or promise a.s Is dcscrlhod 
in section 3 of thi.s Act; 

"(o) Paying or giving to, or withholding from, any pej’sou participating or liiter- 
ested in such labor dispvxte, any strike or unemployment benefits or Insurance, or 
other moneys or things of value; 

“(d) By all lawful means aiding any pereon participating or interested In any 
labor dispute who is being proceeded against in, or is prosecuting, any action or 
suit in any court of the United States or of any State ; 

“(e) Giving publicity to the existence of, or the facts involved in, any labor dis- 
pute, whether by advertising, speaking, patrolling, or by any other method not 
Involving fraud or violence; 

“(f) Assembling peaceably to act or to organize to act in promotion of their In- 
terests in a labor dispute ; 

“(g) Advising or notifying any person of an intention to do any of the acts here- 
tofore specified; 

“(h) Agreeing with other persona to do or not to do any of the acts heretofore 
specified ; and 

“(i) Advising, urging, or otherwise causing or inducing without fraud or violence 
the acts heretofore specified, regardless of any such undertaking or promise as is 
described in section 3 of this Act." 

“Sec. 13, When used in this Act, and for the purposes of this Act — 

“(a) A case shall he held to involve or to grow out of a labor dispute when the 
c.ase Involves persona who are engaged in the same industry, trade, craft, or oc- 
cupation; or have direct or indli'cct interests therein; or who are employees of 
the same employer ; or who are members of the same or an affiliated organization 
of employers or employees ; whether such dispute is (1) between one or more em- 
ployers or associations of employers and one or more employees or associations of 
employees; (2) between one or more employers or associations of employers and 
one or more employers or associations of employers; or (3) between one or more 
employees or associations of employees and one or more employees or associations 
of employees; or when, the case involves any conflicting or competing Interests in 
a Tabor dispute’ (as hereinafter defined) of ‘persons participating or interested’ 
therein (as hereinafter defined). 

“(h) A person or association shall he held to he a person participating or Inter- 
ested In a labor dispute if relief Is sought against him or it, and if he ov it is en- 
gaged in the same Industry, trade, craft, or occupation in which such dispute 
occurs, or has a direct or indirect interest therein, or is a member, officer, or ssent 
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specifications in § 13 ai’e in general terms and make no express excep- 
tion for the United States. From these premises, defendants argue 
that the restraining order and injimction were forbidden by the Act 
and were wrongfully issued. 

Even if our examination of the Act stopped here, we could hardly 
assent to this conclusion. Tliere is an old and well-known rule that 
statutes which in general terms divest pre-existing rights or privileges 
will not be applied to the sovereign without express words to that ef- 
fect.*® It has been stated, in cases in which there were extraneous and 
affirmative reasons for believing that the sovereign should also be 
deemed subject to a restrictive statute, that this rule was a rule of con- 
struction only.*i Though that may be true, the rule has been invoked 
successfully in cases so closely similar to the present one,** and the 
statement of the rule in those cases has been so explicit,** that we are 
inclined to give it much weight hei-e. Congress was not ignorant of 
the rule which those cases reiterated; and with knowledge of that rule. 
Congress would not, in writing the Noi-ris-LaGuardia Act, omit to use 
“clear and specific [language] to that effect” if it actually intended to 
reach the Government in all cases. 

But we need not place entire reliance in this exclusionary rule. Sec- 
tion 2,** which declared the public policy of the United States as a 


of any as-soclatlon oomposGd in whole or In part of employers or employees engaged 
in such industry, trade, craft, or occupation. 

“(c) The term 'labor dispute’ Includes any controversy concerning terms or con- 
ditions of employment, or concerning the association or representation of persons in 
negotiating, flxlng, maintaining, changing, or seeking to arrange terms or conditions 
of employment, regardless of whether or not the disputants stand in the proximate 
relation of employer and employee. 

“(d) The term ‘court of the United States’ means any court of the United States 
whose jurisdiction has been or may be conferred or defined or limited by Act of 
Congress, including the courts of the District of Columbia." 

30 Lewis, Trustee v. United States, 1S75, 92 U.S. 618, 622, 23 L.Ed. 513 ; United 
States V. Herron, 1873, 20 Wall. 251, 263, 22 L.Ed. 275; see Guar.mtoe Title & Trust 
Co. V, Title Guaranty & Surety Co., 1912, 224 U.S. 152, 156, 82 S.Ct. 457, 468, 56 L.Ed. 
706. 

31 United States v. California, 1936, 297 U.S. 175, 186, 56 S.Ct. 421, 425, 80 L.Ed. 
567 ; Green v. United States, 1869, 9 Wall. 655, 658, 19 L.Ed. 806. 

33 United States v. Stevenson, 1909, 215 U.S. 190, 197, 30 S.Ct. 35, 36, 54 L.Ed. 
163 ; United States v. American Bell Telephone Co., 1895, 159 U,S, 648, 553-555, 16 
S.Ct. 69, 71, 72, 40 L.Ed. 255 ; Dollar Savings Bank v. United States, 1873, 10 Wail. 
227, 238, 239, 22 L.Ed. 80. 

33 “The most general words that can bo devised (for example, any person or per- 
sons, bodies politic or corporate) affect not him [the sovereign] in the least, if they 
may tend to restrain or diminish any of his rights or interests.” Dollar Savings 
Bank v. United States, 1873, 19 Wall. 227, 239, 22 L.Ed. 80. “If such prohibition is 
intended to reach the government in the use of known rights and remedies, the 
language must lae clear and specific to that effect.” United States v. Stevenson, 
1009, 215 U.S. 190, 197, 30 S.Ct. 35, 36, 54 L.Ed. 153. 

In both these cases the question, as in the present case, was whether the United 
States was divested of a certain remedy by a statute or a rule of law which, wUh- 
out express reference to -the United States, made that remedy generally unavailable. 

34 “Sec. 2. In the intei-pretation of this Act and in determining the jurisdiction 
and authority of the courts of the United States, as such jurisdiction and author- 
ity are herein defined and limited, the public policy of the United States is hereby- 
declared as follows; 



1248 


Fitting Legislation into a System 


Ch. 8 


guide to the Act’s interpretation, carries indications as to the scope of 
the Act. It predicates the purpose of the Act on the contrast between 
the position of the “individual unorganized worker” and that of the 
“owners of property” who have been permitted to “organize in (he 
corporate and other forms of ownership association”, and on the con- 
sequent helplessness of the worker “to exercise actual liberty of con- 
tract . . . and thereby to obtain acceptable terms and condi- 

tions of employment.” The purpose of the Act is said to be to con- 
tribute to the worker’s “full freedom of association, self-organization, 
and designation of representatives of his own choosing, to negotiate the 
terms and conditions of his employment, and that he shall be free from 
the interference, restraint, or coercion of employers of labor, or their 
agents, in the designation of such representatives ... for the 
purpose of collective bargaining . . . ” These considerations, on 

their face, obviously do not apply to the Government as an employer 
or to relations between the Government and its employees. . 

Affirmed in part and modified and affirmed in part. 

Mr. Justice Jackson joins in this opinion except as to the Norris- 
LaGuardia Act which he thinks relieved the courts of jurisdiction to 
issue injunctions in this class of case. 

Mr. Justice Frankfurter, concurring in the judgment. 

The historic phrase “a government of laws and not of men” epito- 
mizes the distinguishment character of our political society. When 
John Adams put that phrase into the Massachusetts Declaration of 
Rights, pt. 1, art. 30, he was not indulging in a rhetorical flourish, He 
was expressing the aim of those who, with him, framed the Declara- 
tion of Independence and founded the Republic. “A government of 
laws and not of men” was the rejection in positive terms of rule by 
fiat, whether by the fiat of governmental or private power. Every 
act of government may be challenged by an appeal to law, as finally 
pronounced by this Court. Even this Court has the last say only for 
a time. Being composed of fallible men, it may err. But revision of 
its errors must be by orderly process of law. The Court may be asked 
to reconsider its decisions, and this has been done successfully again 
und again throughout our history. Or, what this Court has deemed 


"Whereas under prevailing economic conditions, developed with the aid of gov- 
ernmental authority for owners of property to organize in the corporate and other 
lornas of ownership association, the individual unorganized worker is commonly 
helpless to exercise actual liberty of contract and to protect his freedom of labor, 
and thereby to obtain, acceptable terms and conditions of employment, wherefore, 
though he should he free to decline to associate with his fellows, it Is necessary that 
he have full freedom of assoclatiouj self-organization, and designation of representa- 
tives of his own choosing, to negotiate the terms and conditions of his employment, 
and that he shall be free from the interference, restraint, or coercion of employers 
of labor, or their agents, in the designation of such representatives or in self-or- 
ganization or in other concerted activities for the purpose of collective bargaining or 
nther mutual aid or protection ; therefore, the following definitions of, and limita- 
tions upon, the jurisdiction and authority of the courts of the United States are 
hereby enacted.” 
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its duty to decide may be changed by legislation, as it often has been, 
and, on occasion, by constitutional amendment. 

But from their own experience and their deep reading in history, 
the Founders Imew that Law alone saves a society from being rent by 
internecine strife or ruled by mere brute power however disguised. 
"Civilization involves subjection of force to reason, and the agency of 
this subjection is law.” ^ The conception of a government by laws 
dominated the thoughts of those who founded this Nation and designed 
its Constitution, although they knew as well as the belittlers of the 
conception that laws have to be made, interpreted and enforced by 
men. To that end, they set apart a body of men, who were to be the 
depositories of law, who by their disciplined training and character and 
by withdrawal from the usual temptations of private interest may rea- 
sonably be expected to be “as free, impartial, and independent as the 
lot of humanity will admit”. So strongly were the framers of the 
Constitution bent on securing a reign of law that they endowed the 
judicial office with extraordinary safeguards and prestige. No one, no 
matter how exalted his public office or how righteous his private mo- 
tive, can be judge in his own case. That is what courts are for. And 
no type of controversy is more peculiarly fit for judicial determina- 
tion than a controversy that calls into question the power of a court 
to decide. Controversies over “jurisdiction” are apt to raise difficult 
technical problems. They usually involve judicial presuppositions, tex- 
tual doubts, confused legislative history, and like factors hardly fit for 
final determination by the self-interest of a party. . 

And so I join the opinion of the Court insofar as it sustains the judg- 
ment for criminal contempt upon the broad ground of vindicating the 
process of law.^ The records of this Court are full of cases, both civil 
and criminal, involving life or land or small sums of money, in which 
the Court proceeded to consider a federal claim that was not obviously 
frivolous. It retained such cases under its power until final judgment, 
though the claim eventually turned out to be unfounded and the judg- 
ment was one denying the jurisdiction either of this Court or of the 
court from which the case came. In the case before us, the District 
Court had power “to preserve the existing conditions” in the discharge 
of “its duty to permit argument, and to take the time required for such 
consideration -as it might need” to decide whether the controversy in- 
volved a labor dispute to which the Norris-LaGuardia Act applied. 
United States v. Shipp, 203 U.S. 563, 573, 27 S.Ct. 165, 166, 51 L.Ed. 
319, 8 Ann.Cas, 265 and Howat v. State of Kansas, 258 U.S. 181, 42 S. 
Ct. 277, 66 L.Ed. 550. 

In our country law is not a body of technicalities in the keeping of 
specialists or in the service of any special interest. There can be no 


1 Pound, The future of Law (1937) 47 Tale L.J. 1, 13. 

® since, In my view, this was not a conviction for contempt in a case "arising un- 
der this Act” the jury provisions of § 11 of the Norris-LaGuardia Act do not apply, 
for obvious reasons, the petitioners do not claim that the Constitution of the 
United States affords them a right to trial hy jury. 

Ri;ad & MAoDorrALD U-C.B.Lhio.— .79 
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free society without law administered through an independent judici- 
ary. If one man can be allowed to determine for himself what is law, 
every man can. That means first chaos, then tyranny. Legal process 
is an essential part of the democratic process. For legal process is sub- 
ject to democratic control by defined, orderly ways which themselves 
are part of law. In a democi'acy, power implies responsibility. The 
greater the power that defies law the less tolerant can this Court be of 
defiance. As the Nation’s ultimate judicial tribunal, this Court, be- 
yond any other organ of society, is the trustee of law and charged with 
the duty of securing obedience to it. 

It only remains to state the basis of my disagreement with the 
Court’s views on the bearing of the Norris-LaGuardia Act, 47 Stat. 
70, 29 U.S.C. § 101, 29 U.S.C.A. § 101, and the War Labor Disputes 
Act, 57 Stat. 163, 50 U.S.C.App. § 1501, 50 U.S.C.A. Appendix, § 1501. 
As to the former, the Court relies essentially on a general doctrine ex- 
cluding the Government from the operation of a statute in which it is 
not named, and on the legislative history of the Act. I find the coun- 
tervailing considerations weightier. The Norris-LaGuardia Act de- 
prived the federal courts of jurisdiction to issue injunctions in labor 
disputes except under conditions not here relevant. The question be- 
fore a court of equity therefore is whether a case presents a labor dis- 
pute as defined by the Act. Section 13(c) defines “labor disputes”: 

“The term ‘labor dispute’ includes any controversy concerning terms 
or conditions of employment ■ . . . regardless of whether or not 

the disputants stand in the proximate relation of employer and em- 
ployee.” 

That the controversy before the district court comes within this 
definition does not need to be labored. The controversy arising under 
the Lewis-Krug contract concerned “terms or conditions of employ- 
ment” and was therefore a “labor dispute”, whatever further radia- 
tions the dispute may have had. The Court deems it appropriate to 
interpolate an exception regarding labor disputes to which the Gov- 
ernment is a party. It invokes a canon of construction according to 
which the Government is excluded from the operation of general stat- 
utes unless it is included by explicit language. 

The Norris-LaGuardia Act has specific origins and definite purpos- 
es and should not be confined by an artificial canon of construction. 
The. title of the Act gives its scope and purpose, and the terms of the 
Act justify its title. It is an Act “to define and limit the jurisdiction of 
courts sitting in equity”. It does not deal with the rights of parties 
but with the power of the courts. Again and again the statute says 
"no court . . . shall have jurisdiction”, or an equivalent phrase. 

Congress was concamed with the withdrawal of power from the fed- 
eral courts to issue injunctions in a defined class of cases. Nothing in 
the Act remotely hints that the withdrawal of this power turns on the 
character of the parties. The only reference to parties underscores 
theic irrelevance to the issue of jurisdiction, for the power of the courts 
is withdrawn in a labor dispute “regardless of whether or not the dis- 
putants stand in the proximate relation of employer and employee”. 

Bead & IIaoDonald U.O.B.Lbq. 
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The limitation on the jurisdiction of the court depends entirely on the 
subject matter of the controversy. Section 13 (a) defines it: 

“A case shall be held to involve or to grow out of a labor dispute 
when the case involves persons who are engaged in the same industry, 
trade, craft, or occupation; or have direct or indirect interests there- 
in; or who are employees of the same employer; or who are members 

of the same or an affiliated oi'ganization of employers or employees; 
» 

Neither the context nor the content of the Act qualifies the terms of 
that section. Did not the suit brought by the Government against 
Lewis and the United Mme Workers “grow out of a labor dispute” 
within the tenns of § 13 (a) ? 

As already indicated, the Court now finds an exception to the limita- 
tion which the Norris-LaGuardia Act placed upon the equity jurisdic- 
tion of the district court, not in the Act but outside it. It invokes a 
canon of construction that a sovereign is presumptively not intended 
to be bound by its own statute unless named in it. At best, his canon, 
like other generalities about statutory construction, is not a rule of 
law. Whatever persuasiveness it may have in construing a pai’ticular 
statute derives from the subject matter and the terms of the enact- 
ment in its total envu’onment. “This rule has its historical basis in 
the English Doctrine that the Crown is unaffected by acts of Parlia- 
ment not specifically directed against it . . . The presumption 

is an aid to consistent construction of statutes of the enacting sov- 
ereign when their purpose is in doubt, but it does not require that tlie 
aim of a statute fairly to be inferred be disregarded because not ex- 
plicitly stated.” So wrote the late Chief Justice for the whole Court 
in United States v. State of California, 297 U.S. 175, 186, 56 S.Ct. 
421, 425, 80 L.Ed, 567, and this point of view was very recently ap- 
plied in United States v. Rice, 327 U.S. 742, 749, 66 S.a. 835, 837. It 
is one thing to read a statute so as not to bind the sovereign by re- 
strictions, or to impose upon it duties which are applicable to ordinary 
citizens. It is quite another to interpolate into a statute limiting the 
jurisdiction of a court, the qualification that such limitation does not 
apply when the Government invokes the jurisdiction. No decision of 
this^ Court gives countenance to such a doctrine of interpolation. Tlie 
text, context, content and historical setting of the Norris-LaGuardia 
Act all converge to indicate the unrestricted withdrawal by Congress 
from the federal district courts of the power to issue injunctions in la- 
bor disputes, excepting only under circumstances explicitly defined and 
not here present. The meaning which a reading of the text conveys 
and which is confirmed by the history which led Congress to free the 
federal courts from entanglements in these industrial controversies 
through use of the injunction, ought not to be subordinated to an ab- 
stract canon of construction that Ccirries the residual flavor of the days 
when a personal sovereign was the law-maker. 

Moreover, the rule proves too much. If the United States must ex- 
plicitly be named to be affected, the limitations imposed by the Norris- 
LaGuardia Act upon the district court’s jurisdiction could not deprive 
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tho United States of the remedies it therefore had. Accordingly, the 
courts would not be limited in their jurisdiction when 1 he United States 
is a party and the Act would not apply in any proceeding in which tho 
United States is complainant. It would mean tliat, in order to pro- 
tect the public interest, which may be jeopardized just as much wheth- 
er an essential industry continued under private control or has been 
temporarily seized by the Government, a court could, at the behest of 
the Attorney General of the United States, issue an injunction as 
courts did when they issued the Debs, the Hayes and the Railway 
Shopmen’s injunctions. But it was these very injunctions, secured by 
the Attorney General of the United States under claim of compelling 
public emergency, that gave the most powerful momentum to en- 
actment of the Norris-LaGuardia Act. This Ihstory is too familiar to 
be rehearsed. It is surely surprising to conclude that when a long and 
persistent effort to tahe the federal courts out of the industrial con- 
flict, insofar as the labor injunction put them into it, foimd its way 
to the statute books, the Act failed to meet the grievances that were 
most dramatic and deepest in the memory of tliose most concerned 
with the legislation. . . . 

Mr. Justice Black and Mr. Justice Douglas, concurring in part and 
dissenting in part 

For the reasons given in the Court’s opinion, we agree that neither 
the Norris-LaGuardia Act nor the War Labor Disputes Act barred the 
Government from obtaining the injunction it sought in these proceed- 
ings. The “labor disputes’’ with which Congress was concerned in the 
Norris-LaGuardia Act were those between private employers and their 
employees. As to all such “labor disputes,’’ the Act drastically limited 
the jurisdiction of federal courts; it barred relief by injunction except 
under very narrow circumstances, whether injunction be sought by 
private employers, the Government, or anyone else. But the atten- 
tion of Congress was neither focused upon, nor did it purport to af- 
fect, “labor disputes’’, if such they can be called, between tlie Govern- 
ment and its own employees. . . . 


NOTES 

1 See United States v. Keegan, 71 F.Snpp. 623 (D.C.N.Y.1047), and cdf. Keifer & 
Keifer v. E, F. C., infra, p. 1275. 

2. See comment, "Labor Law — ^Injunction — United States v. United Mine Work- 
ei-s of America”, 45 Mich.Ii.Hev. 469 (1947), 
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SECTION 3. COMMON LAW STATUTES 
MOSS POINT LUMBER CO. v. BOARD OF SUPERVISORS 

Supreme Court of Mississippi, 1906. 89 Miss. 448, 42 So. 290. 

On Rehearing. 

Mayes, J. This cause was decided at the least term of court by a 
majority court; Whitfield, C. J., dissenting. Subsequently a sugges- 
tion of error was filed, and the case is now before the court on this sug- 
gestion of error. 

The board of supervisors of Harrison county filed a bill in the chan- 
cery court against the Moss Point Lumber Company, seeking to en- 
join it from cutting down and using the timber on a sixteenth section 
of school land. The substantial allegations of the bill are that on 
the 7th day of August, 1882, the board of supervisors of Harrison 
county, acting on a petition of a majority of the inhabitants of town- 
ship 2, range 12, of said county, wherein is located the particular sec- 
tion in controversy, leased the sixteenth section, for a period of 99 
years, to one Margaret C. Thomas. The bill further alleges that ap- 
praisers were appointed, as was provided by law, to appraise and 
value the leasehold of the sixteenth section for the term. The ap- 
praisers, pursuant to their appointment as aforesaid, viewed and 
appraised the value of the term for said section, and fixed same at 
$835, which said sum was paid or secured by the said Margaret C. 
Thomas in the manner required by law. The bill further alleges 
that the valuation made by the appraisers was based and calculated 
on the quantity and quality of the merchantable timber standing and 
growing on the section, and that the land leased, by reason of the 
character of its soil, is unfit for cultivation, and the' only value it 
possesses is given it by the merchantable pine timber growing there- 
on. The bill further alleges that Mra. Margaret C. Thomas has con- 
veyed to some other person or persons, who have conveyed same to 
defendant company, so that, on and since the 1st day of April, 1905, 
the defendant has become, and is now, the owner of the unexpired 
term of whatever estate or interest was created thereby and vested 
in the original lessee. The bill then alleges that the Moss Point Lum- 
ber Company has, since the 1st day of April, 1905, entered on the 
said sixteenth section by virtue of this lease, and has cut down and 
carried away a large number of pine trees growing thereon, and is 
now engaged in illegally and wrongfully cutting and removing the 
merchantable pine timber therefrom, and, though notified by the 
complainant to desist, has declared it to be its purpose to cut and re- 
move and manufacture into lumber all the merchantable pine timber 
on said section; that defendant is not cutting and removing the tim- 
ber with the intent and purpose of clearing the land for cultivation, 
but the timber is being cut for commercial purposes solely and to be 
used in its lumber business, and that said cutting is waste, and in- 
jurious to the reversionary estate of the public therein; that, if the 
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defendant company is allowed to continue, the estate or interest of 
the trustees in the township, at the end of the term, will be of no 
value, and the injury and damage which will be done to the land by 
the removal of the timber is irreparable and impossible of ascertain- 
ment; that defendant company is of doubtful solvency, and a judg- 
ment at law would be valueless to the trustees as custodians of said 
land. The bill concludes with a prayer for an injunction to restrain 
the defendant company, or its agents or servants, from cutting and. 
removing any of the pine timber from said section for commercialj 
purposes, and for an accounting, under the direction of the court, of 
the timber and value of trees cut from the section, and for a decree 
in favor of the complainants against defendant for said sum and fori 
perpetual injunction. ... A demurrer was filed to the bill,, 
stating the following grounds of demurrer: First, under the factsi 
alleged, the right to cut and remove the timber from the land was 
contemplated by the lessors and lessee, and defendant, as lessee, was 
entitled to cut and remove the same; second, that the title to said 
timber was, under the lease, vested in the original lessee, and in the 
defendant, as holder and owner thereof; third, it appears from thei 
bill that the unexpired term was of no value other than the timber 
thereon, and the appraisal of said leasehold interest was bas6;d upon 
the timber alone, and therefore the complainants were estopped to 
deny said lessee the right to cut and remove the same; fourth, there 
is no equity in the face of the bUl as against the defendant. 

In the consideration of this case, the first question to be settled 
is the classification of the estate conveyed to appellants; that is to 
say, is it a freehold, a leasehold, or a life estate? It would seem thati 
the mere examination of the conveyance under which appellants claim' 
would conclusively show that the class of their estate is a leasehold 
for the term of 99 years. . 

We desire to call attention to the fact that the statutes of Marl- 
bridge and Gloucester were passed nearly 600 years ago, for the 
purpose of relieving what- was then considered a hardship on the 
lessors of land. It will also be observed that the statute of Marl- 
bridge provided that a tenant should forfeit single damages for waste, 
and the statute of Gloucester, passed afterwards, provided that the 
tenant should forfeit treble damages and forfeit the estate, . 

We now turn our attention to the question as to whether or not a 
tenant for years is liable for waste. Independently of the statutes 
of Marlbridge and Gloucester, and independently of whether or not 
they form a part of our common law, we think this question is as 
firmly settled and buried in our jurisprudence as any principle of 
natural right can sink itself in the jurisprudence of any state. When- 
ever this question has arisen in this state, it has been decided in the 
affirmative. . 

Any tenant for years, it matters not how many years his tenancy 
may run, is liable for waste when he does those acts which are de- 
fined as waste, determined by the conditions and circumstances which 
exist at the time when the acts are committed. Any contrary hold- 
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ing would shock common understanding of the law. It may be stated 
that it is a universal rule in this countiy that, unless exempted by 
the terms of the lease from responsibility for waste, a tenant is re- 
sponsible for voluntary waste, whenever committed. This statement 
of the law is laid down in Ency. of Law, voL 30 (2d Ed.) p. 259, and 
it is there stated that such is the law in Georgia, Illinois, Indiana, 
Maryland, New Hampshire, New Jersey, New York, North Carolina, 
Ohio, Oregon, Rhode Island, Virginia; and we might add that the 
result of our Investigation shows many other states not named tn 
the Encydopcedia of Law. United States v. Bostwick, 94 U.S. 53, 24 
L,Ed. 65; Bulitt v. Musgrave (Md.) 3 Gill, 31; Belt v. Simkins, 113 
Ga. 894, 39 S.K 430. We do not hold that the statutes of Marlbridge 
and Gloucester have any intrinsic force as statutes in this state, but 
we do hold that the principle announced by them over 600 years 
ago, msiking a tenant for years liable for waste, is a part of our law 
at this time. . . . Over 600 years ago the rule exempting the 

tenant from waste was considered harsh and unjust towards the 
lessor, eund the very purpose of these statutes was to relieve the law 
from this species of wrong. To say that this principle has not been 
adopted as a part of our jurisprudence would be to say that our courts 
and laws have not kept pace with the development of the law in ex- 
tracting from it just rules of right. This principle of holding the 
tenant liable is not only one of natural right and justice, but it is 
thoroughly in keeping with our institutions, enlightenment, and cir- 
cumstances, and has been held to be the law every time the courts 
have been called upon to pass on the subject. 

It is held in many of our decisions that the common law is the law 
of this state, as far as it is adapted to our institutions and circum- 
stances, when not repealed by statute, or varied by usage which long 
custom has superseded, Vicksbui'g & Jackson R. R. Co. v. Patton, 31 
Miss. 156, 66 Am.Dec. 552; Green v. Weller, 32 Miss. 650. It is stated 
in the original opinion that “it is immovably fixed in the law of Mis- 
sissippi that no statute ever enacted in Great Britain has any force 
here, unless re-enacted by our Legislature.” In support of this prop- 
osition the court cites Jordan v. Roach, 32 Miss. 481; Eoarman v, 
Catlett, 13 Smedes & M. 149; Ingram et al. v. Regan, 23 Miss. 213. 
We do not take issue with this announcement of the law as an ab- 
stract proposition, but we do say that a principle of law, passed by 
an English statute over 600 years ago, announcing a wise and just 
rule of conduct, is not to be renounced simply because it made its 
appearance first in an English statute, when it is suited to our cir- 
cumstances and conditions, and adjustable to the policy of our law, 
and when it has been recognized as the common law by such uni- 
versality of authority. . . . 

Let the suggestion of error be sustained, and the former judgment 
of this court vacated, and the decree of the chancellor affirmed, and 
the cause remanded, with leave to answer in 60 days after mandate 
filed. 
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NOTES 

1. In Bogardns v. Trinity caiurch, 4 Paige (N.Y.) 178, 198 (1833), tlio issue was 

whether an English Statute of limitations was applicable, and if it was, then 
whether it must be pleaded. The court said: “The common law of the mol her 
coimtry as modified by positive enactments, together with the statute laws which 
are in force at the time of the emigration of the colonists, becomes in fact the 
common law rather than the common and statute law of the colony. The statute 
Haw of the mother country, therefore, vvhen introduced into the colony of New Torlc, 
by common consent, because it was applicable to the colonists in their new situa- 
tion, and not by legislative enactment, became a part of the common law of this 
province ... It was sufficient, therefore, for the defendant to plead the 
facts which were necessary to bring their case within the common law of this 
state, without any reference to the statute. . . ." 

2. In Butcher v. Culver, 24 Winn. 684, 618-619 (1877), the court said: "At the 
time when the region of country, sulBequently known as the Northwest territory, 
came into the possession and control of the United States, it was, In general, a 
vast wilderness, inhabited by sav.ages, who had certain manners and customs, 
hut no form of government nor any system of law. A like state of facts exi.sted 
in almost all of the region known as the Louisiana purchase, and certainly in the 
whole northern portion of i(. There was. In fact, no operative system of law tlicrc, 
.since with exceptions too trifling to be entitled to any weight or consideration, 
there were no people there upon whom laws could operate. Nevertheless, there 
was a general law of the land, sometimes, and with great propriety, denominated 
the American common law. . . . 

“ 'While colonization continued — that is to say, until the war of the revolution 
actually commenced, . . . the changes made in the common law were opeiw 
five in America also, if suited to the condition of things here. . . . When, 
therefore, the colonists emerged from the colonial condition into that of Independ- 
ence, the laws which governed them consisted, flr&t, of the common law of Eng- 
land, so far as they had tacitly adopted it as suited to their condition; second, 
of the statutes of England or of Great Britain, amendatory of the common law, 
which they had, in lilce manner, adopted; and third, the colonial statutes. The 
first and second constituted the American common law.’ Cooley’s Const.Lim. 22-25.’’ 

3. "The American doctrine of common-law statutes is in itself testimony to 
this concept of the statute as a nursing mother of the law.’’ See Kent, Commen- 
taries (Holmes' 12th ed. 1873) 473. 
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SECTION 4. USE OF COMMON LAW AS A MATERIAL OF 
INTERPRETATION 

PERRY V. STRAWBRIDGE 

Supremo Court of Missouri, ]008. 

209 Mo. 021, 108 S.W. 641, 16 L.It.A.,N.S., 244, 123 Am.St.Rep. 610, 

14 Ann.Cas. 92. 

[The case appears supra, p. 837.] 

NOTES 

1. See Truelove v. Truelove, 172 Ind. 441, 86 N.E. 1018 (1909) (flecedent, who was 

Illegitimate, was survived by the deseeuUaiits of two other Illegitimate sous of 
dececlont's mother. In determining whether such descendants were the descendant, s 
of “brothers” within the meaning of tlie statutes on inte.stale succession, the court 
looked to the common law meaning of the words used in the st.atiite, found that 
“hrother” and “sister” meant legitimates only, and refused to draw any analogy 
from the statute wlilch gave illegitimates the rigl\t to inlierit from or through their 
mother) ; Adarasou v, City of Now York, 188 N.Y. 256, 80 N.IO. 037 (1007J (the couri 
said, “In interpreting this [riot] statute which dctlnes an offense well Irnowii at 
common law, we are entitled to seek aid from common law definitions of sncli 
offenses. . . . Interpreting tlio statute ... in Uie light of the provi- 
sion quoted from the Penal Code and assisted as we may bo by . . . common 
law doftuitlons, we think tliat the evidence fails to disclose the existmiee of a mcili 
or riot. . . .”); United Copper Securities Co. v. Amalgamated Copper Co., 

232 P. 574 (C.O.A.N.Y.iyiG) (in Interpreting a federal statute tlie court said, “There 
hehig no federal common law distinct from the common law of the states, . . . 

a federal court, in construing a federal statute such as that before us, where there 
is no statutory provision to guide It, must refer to the common law existing at the 
time of the Declaration of Independence. . . .”). 

2. For a case which discusses the interpretation of the Negotiable Instruments 
Daw with reference to the common law and the law merchant, see Wettlaufer v. 
Baxter (1910) 137 Ky. 302, 125 S.W. 741, discussed in footnote, supra p, 465, note 3. 

3. In McGinnis v. State, 9 Humph.(Tenu.) 43 (184S), lu a prosecution for aa- 

.sault in which the defendant set up as a bar a judgment and fine in justice court, 
the state asserted that the statute giving the justice court jurisdiction was uncon- 
stitutional on the ground that it violated the constitutional requirement that “no 
freeman shall be put to answer any criminal cliargc, but by presentment, indict- 
ment or impeachment,” and "that the right of trial by jury shall remain invio- 
late.” The court said: “Let us inquire how the law of England stood . . . 
at the time of the American Revolution in order to ascertain what law, in rela- 
tion to the prosecution of offenses our ancestors brought with them to this country, 
as part of their ‘birthright and inheritance.’ For we apprehend, the rule, that 
statutes are to be. construed in reference to the principles of the common law, is 
alike applicable to a provision of the constitution, or fundamental law, and for 
the same reason, that the framers of the law in either ease, are not to be pre- 
sumed to have intended to make any change, or innovation upon the common law 
further than is expressly declared. . . .” The court found that at common 

law indietmmit was not required in minor cases, and held the statute constitu- 
tional. 
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In Waters & Co. v. Gerard, ISO N.Y. 302, S2 N.E. 143, in nplioldlng tlio consti- 
tutloiiaUty of a lien act on tLe gToiind tliat it did not go beyond tiie cojujnon law, 
tho court said at p. 146; 

“The priueiplos and rules of organized society found in the Englisb common law, 
so far as applicable to our conditions, became and continue in force, unless al>i'o- 
gated or inodilled by express constitutional or statutory enactments. Constitutions 
and statutes should be construed with reference to the doctrines of tlie common 
law. . 

“In construing the constitutional and statutory provisions which provide that a 
person shall not be deprived of life, liberty, or property without due process of law, 
it should not be held that there was an Intention by convention or Legi.slaturo to 
forbid or in any way affect the right to any Hen upon property wldch had been 
I'ecognized and sustained by the common law, and thus by the law of the land." 


SECTION 5. STATUTE COVERING ENTIRE SUBJECT 
COMMONWEALTH v. ALLEN 

Supreme Judicial Court of Massachusetts, 1£)22. 240 Mass. 244, 133 N.E, 625. 

Rugg, C. J. The defendant in these cases is in possession of the prop- 
erty and business of the several trust companies by virtue of the 
power exercised by him as Commissioner of Banks under St.1910, c. 
399, § 2 (G.L. c. 167, § 22). The commonwealth, through the action 
of the Treasurer and Receiver General, was at the time such posses- 
sion was taken a general depositor to large amounts in each of the 
trust companies. The object of these suits by the commonwealth 
is to secure for itself as a preferred claimant a priority over other 
general creditors in the payment of the amounts of its deposits. 

It is not contended that any such preference is established by the 
express terms of any statute. The argument in behalf of the com- 
monwealth rests upon two main propositions: First, that by the 
common law here prevailing the commonwealtli is entitled to prefer- 
ence (GUes v. Grover, 1 Cl. & Fin. 72; Central Bank v. State, 139 
Ga. 54, 76 S.E. 587; JEtna. Accident & Life Ins. Co. v. Miller, 54 Mont. 
377, 170 P. 760, L.R.A.1918C, 954; Matter of Carnegie Trust Co., 
206 N.Y. 390, 99 N.E. 1096; Marshall v. New York, 254 U.S. 380, 41 
S.Ct, 143, 65 L.Ed. 315) ; and, second, that the court will adopt and 
follow in proceedings of this nature the preferences established for 
the benefit of the commonwealth in receivership proceedings by R.L. 
c. 150, § 29 (G.L. c. 216, § 118) , under the doctrine declared and ap- 
plied in Jones v. Arena Publishing Co., 171 Mass. 22, 50 N.E. 15, and 
Old Colony Trust Co. v. Medfield & Medway Street Railway, 215 
Mass. 156, 162, 102 N.E. 484, to the effect that equity wiU follow 
the law in respect of statutory preferences. 

It is not necessary to examine critically these propositions, because, 
assuming, without deciding, that they are both sound and applicable 
in appropriate cases, they are not operative upon the facts and stat- 
utes here disclosed. The contention of the commonwealth cannot be 
sustained for other reasons. 
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The statute which establishes and regulates the powers of the Com- 
missioner of Banks makes no provision for preference of debts or 
other obligations due to the commonwealth. The Commissioner is 
an executive or administrative officer. He exercises visitorial powers, 
is charged with duties of rigid inspection, and, when circumstances 
exist enumerated in St.l910, c. 399, § 2 (G.L. c. 167, § 22) , may take 
and retain possession of the property and business of the bank for 
the purpose of liquidation of its affairs in accordance with the stat- 
ute. He acts in all these particulars as a public officer, and not as a 
receiver appointed by the court. While he possesses some powers 
commonly conferred upon a receiver, and in many respects is sub- 
ject to the direction of the court, he nevertheless carries out direct- 
ly and in his own official capacity a legislative policy. His chart is 
the legislative mandate as declared in the statute. Greenfield Savings 
Bank v. Commonwealth, 211 Mass. 207, 209, 97 N.E. 927. 

The Supreme Judicial Court is given jurisdiction in equity “to en- 
force the provisions” of the statute and “to act upon aU applications 
and in all proceedings thereunder.” G.L. c. 167, § 36. Thus the 
power of the court, while not strictly circumscribed, is to a greater 
or less extent within limits which need not here be defined, bounded 
by the terms of the statute. 

The statute by which the legislative policy is declared contains no 
preference for debts or obligations due to the commonwealth. Where 
it has been the purpose of the general court to give a preference to 
claims of the commonwealth, that commonly has been stated in ex- 
press words. The earliest preference declared by statute since the 
Constitution related to insolvent estates of deceased persons. St.l784, 
c. 2. While in its original enactment preference was given to debts 
due to the commonwealth, as well as to taxes and excises, that was, 
narrowed by the omission of debts in Rev.St. c. 68, § 1, and now by 
G.L. c. 198, § 1, preference is given only to “public rates, taxes and 
excise duties.” 

Under the insolvent laws of the commonwealth (of course, suspend- 
ed in operation by the federal Bankruptcy Law [U.S.Comp.St. §§ 
9585-9656]), “debts due to and taxes assessed by the commonwealth, 
or a county, city or town therein,” are given a preference. G.L. c. 
216, § 118. The same preferences are established as to settlements 
of estates by receivers. G.L. c. 206, § 31. 

In view of these express preferences established by statute, which 
are not uniform or coextensive, but place estates of deceased persons 
upon a different footing from estates settled by receivers or under 
the insolvency laws, the omission of any such preference in the bank- 
ing law is significant. 

The insolvency law does not apply to banks. G.L. e. 216, § 143. It 
never has included them. They have been the subject of special stat- 
utes. A bank was closed under St.l838, c. 14, which, like G.L. c. 167, 
contained no preference for debts due to the commonwealth. When 
liquidation arose it was not suggested in argument by distinguished 
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counsel or in the opinion by Chief Justice Shaw that the debt due 
to the commonwealth from the bank was entitled to priority for full 
payment over other creditors. Commonwealth v. Phoenix Bank, 11 
Mete. 129. 

The powers of the trust companies here in liquidation are set forth 
in G.L. c. 172, § 31, embodying the substance of R.L. c. 116, § 12, as 
amended by St.l912, c. 54 (St.l914, c. 537, § 3) , in these words; 

“Such corporation may receive on deposit, storage or otherwise, 
money, government securities, stocks, bonds, coin, jewelry, plate, val- 
uable papers and documents, evidences of debt, and other property 
of any kind, upon terms or conditions to be agreed upon, and at the 
request of the depositor may collect and disburse the interest or in- 
come, if any, upon said property received on deposit and collect and 
-disburse the principal of such of said property as produces interest 
•or income when it becomes due, upon terms to be prescribed by the 
corporation. Such deposits shall be general deposits, and may be 
made by corporations and persons acting individually or in any fidu- 
ciary capacity. Such corporation shall not give collateral or other 
security for a deposit of money received under this section, except 
that the corporation may make such a deposit of securities as may 
be required by the laws of the United States or the rules and regula- 
tions of the trustees of the postal savings system as security for de- 
posits of postal savings funds made with such corporation and may 
give such collateral or other security for deposits of public or other 
funds as may be required by any public authority making such de- 
posits or controlling the terms upon which they may be made.” 

The deposits of money which these trust companies were authorized 
to receive were “general deposits,” with the exception that they might 
give collateral or other security for deposits required by a “public 
authority.” Manifestly the Treasurer and Receiver General was a 
“public authority” within the meaning of those words in the statute. 
He might have insisted upon “collateral or other security” as a condi- 
tion to making a deposit. If the commonwealth were entitled to an 
absolute preference in the payment of its deposits, it is unlikely that 
trust companies would be authorized to give him additional collateral 
or other security. The requirement of the statute that moneys re- 
ceived on deposit shall be “general deposits” (with the specified ex- 
ceptions) implies that they shah all be commingled on the same foot- 
ing of relation of debtor by the bank and creditor by the depositor 
without special preference of one creditor over another. See Na- 
tional Mahaiwe Bank v. Peck, 127 Mass. 298, 34 Am.Rep. 368. 

The correlative to G.L. c. 172, § 31, is found in G.L. c. 167, § 32, 
wjierehy are defined the duties of the Commissioner in possession of 
the property and business of a bank. In said section 32 the rights 
of special depositors of jewelry, plate, money, and other valuables 
for safe-keeping with the bank are set forth in detail, and the method 
to be followed by the Commissioner in returning such special deposits 
to their owners is outlined. The distinction between generM de- 
positors and special depositors thus is emphasized. That no other 
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special preferences are established in the statute is an indication that 
none were intended by the general court. 

An important part of the law concerning trust companies relates 
to savings departments. St.l908, c. 520, §§ 1 to 7; G.L, c. 172, §§ 
60 to 72. It there is provided (section 4, c. 520; section 63, c. 172) 
that the depositors in the savings department shall have as security 
for payment of their claims the capital stock of the company and the 
liability of stockholders, but also that tliey shall have in addition to 
other security “an equal claim with other creditors upon the capital 
and other property of the corporation.” This implies that “other 
creditors” includes depositors in the commercial department and im- 
ports that such other creditors are all on the same footing. If there 
were preferences or priorities among such “other creditors,” it would 
be difficult to give to depositors in the savings department an “equal 
claim with other creditors.” The main reason for this provision is 
that the security otherwise provided under the law may be insufficient 
to pay in full the claims of the depositors in the savings department. 
The terms of the statute and the general favor therein manifested 
for depositors in the savings department would seem to require that, 
if there are preferences, the savings department depositors ought to 
be equal to the most favored class. If they share equally with the 
most favored class, and the commonwealth is held entitled to an ab- 
solute preference for the full payment of its claims, grave difficulties 
in liquidation well might arise. 

If it had been the design of the Legislature that the commonwealth 
as a depositor in a trust company in liquidation should be entitled to 
an absolute priority for the pasment in full of its claims in preference 
to all other creditors, it is likely, in view of other provisions of the stat- 
ute, that there would have been some expression to that effect in the 
words of the statute. An omission of all reference to the subject is 
significant of a purpose to place the commonwealth on the same basis 
as other general creditors. 

These considerations lead to the conclusion that the general court 
has dealt comprehensively with the subject of liquidation of banks 
and trust companies and has established by its mandate all the prefer- 
ences intended to exist. It is a general principle that, when legisla- 
tion covers the entire field, previous provisions of either the common 
or statutory law in conflict therewith become no longer operative. 

In each case the entity may be: Petition dismissed, with costs. 

NOTE 

See State v. Wilson, 43 N.H. 415 (1802), a case which raised the issue whether 
'the common law of nuisance had been impliedly repealed. The court said, that “the 
whole of a former law is revised by a new statute, and the latter appears to be 
Intended to prescribe the only rules which should govern that subject, the pai-- 
tlculars of the old law In which they differ will he regarded as repealed by Im- 
plication,” — that if a statute revises a whole subject which was formerly governed 
by the common law, that may effect a repeal of the common law. However the court 



1262 


Fitting Legislation into a System 


Ch. 8 


concluded that the common law of nuisance had not been repealed by the stat- 
ute there In question. In State v. Morgan, 69 N.H. 322 (1879), however, statutes 
had been passed In alHrmancs and amendment of the common law rule of forcible 
entry and detainer, after which the whole chapter had been repealed, and another 
statute amended to include the offense of bi-awl and tumult. The court hold that 
the common law rule of forcible entry and unlawful detainer, and the English 
statute.? relating thereto which had formed a part of that common law were there- 
by repealed, and that thereafter there was no common law offense of forcible entry 
or unlawful detainer. 

For other eases holding that where legislation covers an entire field it super- 
sedes the common law wherever It Is not declaratory of It, see Penn Mutual Life 
Iiisurauce Co. v. Hunt, 237 Muss. 2-13, 129 N.E. 891 (1921); .Turney Heater Mfg. Co. 
V. New York, N. H. and H. R. Co.. 264 Mass. 427, 102 N.B. 807 (1928) ; City of 
Boston V. Edison Electric Co., 242 Mass. 305, 136 N.E. 113 (1922). 


REEVES & CO. V. RUSSELL 

Supreme Court of North Dakota, 1014. 

28 N.D. 265, 148 N.W. 654, L.R,A.1915D, 1149. 

Goss, J, Plaintiff corporation brings this action to foreclose its 
chattel mortgage upon a threshing engine, and to determine priority of 
liens thereon, and particularly as against a blacksmith’s lien filed 
against the engine by Boyle Bros., defendants. Plaintiff sold the en- 
gine to one Russell in 1906, taking a mortgage back, which was duly 
filed and has been renewed, and admittedly is, and always has been, a 
valid lien upon the property. On April 11, 1911, Russell wrote plain- 
tiff for its written consent to a sale of the mortgaged engine, receiving 
a reply dated April 15, 1911, in effect withholding consent until it- 
could investigate and until certain conditions were complied with. 
Russell, however, took no further steps to obtain such written con- 
sent, and sold it to Arbogast, for valuable consideration, who bought 
with notice of the incumbrance. Arbogast thereafter consulted Boyle 
Bros., machinists, at Jamestown, as to repairing the engine, and one 
of them went to Russell’s place, whei’e the machine still remained, 
and inspected the same as to the probable cost of overhauling, rebuild- 
ing, and putting it in suitable condition, and made an estimate that 
to do so would cost in the neighborhood of $800. Defendants Boyle 
Bros., were then engaged by Arbogast, with the knowledge and ac- 
quiescence of Russell, to move the engine to the machine shop of 
Boyle Bros, for repairs and rebuilding the engine, which was there- 
after completed at an e^ense for labor, material, and repairs and in- 
cidental expenses, totalling $882.11, and incurred between April 27 and 
May 26, 1911, and for which amount a blacksmith’s lien was soon filed 
by Boyle Bros, against Arbogast, Russell, and the Reeves Company, by 
the filing of an affidavit of lien, accompanied with an itemized and veri- 
fied statement of all labor and items of material and charge entering 
into the account. Written notice of this was at once given. Plaintiff 
thereupon demanded possession from Boyle Eros., who had at all 
times since the completion of the work retained possession of the en- 
nne, and upon their refusal thereof the property was taken under 
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warrant oX foreclosure. Boyle Bros., in defense pleaded their artisan’s 
lien and possession for the purpose of foreclosure thereof, and asked 
that their lien, claimed both under section 6925, R.C.1905, and chapter 
168, Laws of 1907, be adjudged to be a prior lien to the mortgage of 
the plaintiffs. With this question of priority of liens, plaintiff seeks 
to raise the following questions: (1) Whether an artisan’s lien takes 
priority over a mortgage of record on the property liened; . 

Section 6925, R.C.1905, which does not declare priority of £m ar- 
tisan’s lien over recorded mortgages or incumbrances, was the only 
statute on the subject in 1906 at the time plaintiff’s lien became ef- 
fective. Chapter 168, Laws of 1907, became effective a year after this 
mortgage was given, and in express terms granted artisans’ liens prior- 
ity over mortgages. Whether this priority is granted as to mortgages 
taken and in force before its passage is one question arising, but for 
the purposes of this suit we shall assume the statute to be retrospect- 
ive in this instance, and as in terms making the artisan’s lien superior 
to the mortgage lien. Whether the statute is thus retrospective or 
not is immaterial, under the law controlling this decision. In con- 
struing statutes on liens, the first consideration is whether the lien is 
one given at common law, or is instead dependent for its existence 
solely upon the terns of the statute. Where the statute is merely 
declaratory of the common law, it is construed together with, and in 
the light of, the common law; the Legislature being presumed to know 
the common law on the subject and to enact the statute as merely 
declaratory thereof, and to be so interpreted in the light of its origin 
and common-law definition, where the statute does not depart from 
the governing common-law principles. And this here applies, as ar- 
tisans’ liens are a creation of the common law and not a special lien 
originating under, and dependent upon, statute for its creation and 
existence. So, without any reference to chapter 168, Laws of 1907, 
plaintiff’s mortgage must be held to be 'subordinate to the lien of de- 
fendants, as such was the law at the time the mortgage was taken, 
where the party entitled to the lien has retained possession, as have 
defendants, at all times after the completion of the work. And this is 
decisive of the rights of appellant, as chapter 168 of the Laws of 1907, 
if applicable, is but declaratory of the equivalent of section 6925, R.C. 
1905, as supplemented by the common law concerning priority, which 
by express terms it purports to amend, , . . 

The judgment appealed from is affirmed. 

On Petition for Rehearing. 

Appellants filed a petition for rehearing, challenging, as judicial 
legislation, consideration by the court of the common-law priority of 
this common-law artisan’s lien, and maintaining that because of sec- 
tion 6925, R.C.1905, in terras recognizing an artisan’s lien but silent 
on its priority, the court must find tliat no priority of such lien can 
exist, and that any priority must be given by statute trader section 
6138, R.C.1905; the general statute concerning priority of hens pro- 
viding that: 
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"Other things being equal, different liens upon the same property 
have priority according to the time of their creation except in cases 
of bottomry and respondentia.” 

In other words, appellant asserts that, in the determination of this 
question, we are limited to a construction of statutes, and camiot re- 
sort to the common-law rights of the parties to determine the ques- 
tion of priority, where the statute is silent thereon, and counsel cite 
in support of that contention section 4006, R.C.1905, a provision of 
the Civil Code, reading: 

“In this state there is no common law in any case where the law 
is declared by the Codes.” 

And also cite section 10509, R.C.1905, next to the last provision of 
the Code of Criminal Procedure, providing that: 

“The provisions of this Code so far as they are the same as existing 
statutes, must be construed as continuations thereof and not as new 
enactments.” 

From these statutes appellant reasons that there can be no common 
law on artisan’s liens, the Code having spoken on the subject by the 
declaration therein providing for such a lien, and that, treating section 
10509 as a general provision applicable to all the Codes and all Code 
provisions, the statutes are to be considered as continuations of stat- 
utes taut not as continuations of the common law in all instances, civil 
and criminal. To emphasize this claim, appellant has cited section 
5 of the Civil Code of California, reading: 

“The provisions of this Code, so far as they are substantially the 
same as existing statutes of the common law, must be construed as 
continuations thereof and not as new enactments.” 

Under this California Code provision, and its construction by the 
courts of that state (Quist v, Hill, 154 Cal. 748, 99 P. 204, at pages 
207, 208; Michaelson v. Fish, 1 Cal.App. 116, 81 P. 662; Lux v. Hag- 
gin, 69 Cal. 255, at page 384, 4 P, 919, 10 P. 674; and Sharon v. Shar- 
on, 75 Cal. 1, at page 13, 16 P, 345) , statutes are but continuations of 
the basic common law, a determination of rights under which necessi- 
tates consideration of both the common law and the statute where the 
statute is either silent or ambiguous. But appellant parallels this pro- 
vision of the Civil Code of California with section 10509, R.C.1905, a 
portion of our Code of Criminal Procedure, nearly identical, but omit- 
ting the phrase of the CalFomia Civil Code provision of “or the com- 
mon law,” and therefore contends that in this state in no instance are 
the statutes to be considered as continuations of the common law. It 
is urged that the common law is excluded by our Code provision 4006, 
reading: 

"In this state there is no common law in any case where the law is 
declared by the Codes.” 

This decision then narrows to the question of whether the common- 
law priority still exists, notwitlistanding section 6925, declaring a lien 
in the possessor of the property with the right of possession until the 
charges for repairs are paid, but silent on the question of priority of 
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such lien, unless governed by section 6138, declaring priority of liens 
according to time of creation, “other things being equal,” and section 
6724, R.C.1905, that; 

“The rule of common law that statutes in derogation thereof are to 
be strictly construed has no application to this Code. This Code estab- 
lishes the law of the state respecting the subjects to which it relates; 
and its provisions are to be liberally construed with a view to effect 
its objects and to promote justice.” 

In its last analysis the decision resolves to whether the provisions 
of our Civil Code are to be considered as continuations of the com- 
mon law as well as continuations of statute, or whether, on the con- 
trary, the fact that a common-law lien has been declared by statute 
makes all rights thereunder dependent solely on the statute, without 
regard to common-law incidents, or history, in which case a priority 
that would here exist under the same circumstances at common law as 
an incident to the same lien given by common law as here declared, 
also by statute, would be negatived and defeated by the mere silence of 
the statute on priority. If the statute is to be considered as but a con- 
tinuation of the common-law lien without regard to common-law prior- 
ity, the priority still exists; the statute then declaring the lien and 
the common law defining priority. If the statute is not a continuation 
of the common law but works an abolition of all common law on the 
subject, inclusive of the incident of priority, then some general stat- 
ute must be found conferring priority, the particular statute giving 
none, otherwise there is no priority of artisan’s liens over earlier liens. 

The conclusions in the main opinion are sustained by all authority, 
and appellant’s attack thereon loses all force in the face of the fact 
that common law is by statute (sections 4003, 4004, 4005, R.C.1905) 
declared to be the basic law, thereby requiring statutory enactment, 
to be considered as but a continuation of the common law as to civil 
rights and liabilities. Section 4003 reads: 

“The will of the sovereign power is expressed: ... (4) By 

the decisions of the tribunals enforcing those rules, which, though not 
enacted, form what is known as customary or common law.” 

And section 4005 declares what shall be evidence of such common 
law. By statute the provisions of the Civil Code are to be considered 
as but continuations of the common law, as well as other statutes, 
and no distinction exists in this respect between this state and Califor- 
nia, notwithstanding section 10509, R.C.1905. Plainly this provision 
of the Code of Criminal Procedure can have no relation to or bearing 
upon the question of whether the, provisions of the Civil Code and civil 
statutes are to be considered as continuations of the common law. 
Each of the seven Codes was passed as a separate bill in the Revisiou 
of 1895 and as an entirety. The term “Code,” as used in many places 
in each of the seven Codes, must refer solely to the Code of which it 
was a part at the time of its enactment, and this provision has refer- 
ence to Criminal Procedure and is not a general provision applicable 
to aU of the seven Codes as separately enacted. , The Code provisions 
relative to crimes and criminal procedure, as sections 8531-8538, and 

IlEJir) A- IWAfinrvwATT, TT n -R T— on. 
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10509, prescribe a different rule as to such than generally applies to 
civil rights and remedies. Our Penal Statutes undertake to and do de- 
fine all our crimes, and our Code of Cx'iminal Procedure in the main 
declares the process of administration of our Penal Statutes. But it 
is vastly different, as to civU rights and liabilities, to completely codi- 
fy, which would be an absolute impossibility. Manifestly civil statutes 
must be regarded as they have always been construed to be, but con- 
tinuations, affirmances, modifications, or repeals of basic common law 
governing piinciples, and to be interpreted in the light of the common 
law as has been done for generations. . 

But counsel, in support of his contention, would emphasize the fact 
that the territorial statute declared no priority of this lien, and that 
by the Laws of 1890 priority was granted, which provision was re- 
pealed in the Revision of 1895, which priority provision has been again 
expressly re-enacted by chapter 168 of the Laws of 1907 ; and counsel 
inquires how the doubie repeal and enactment on priority can be con- 
sidered other than as evidencing a successive legislative expression of 
denial and reaffirmance of priority, and that the lien by mortgage of 
the appellant having attached at a time when priority of artisan's liens 
was thus refused recognition and by inference denied, upon what basis 
can it be found that a lien at common law could exist during such in- 
terval? In territorial times, and until the enactment of the statute 
of 1890 granting it, priority existed at common law, as is held in Garr, 
Scott & Co. V. Clements, 4 N.D, 559, 62 N.W. 640. Upon repeal of the 
statute of 1890, no mention of priority being made in the repealing 
statute, and there being nothing to positively evidence a legislative in- 
tention to the contrary, the common-law rule as to priority was re- 
vived; “the repeal of the statute which abrogated a common-law rule 
revives that rule.” Beavan v. Went, 155 111. 592, 41 N.E. 91, 31 L.R.A. 
85; Baum v, Thoms, 150 Ind. 398, 50 N.E. 357, 65 Am.St.Rep. 368; 
Burleigh County v. Rhud, 23 N.D. 362, 136 N.W. 1082; Lewis’ Suth- 
erland, Stat.Const. § 294, quoting above rule and declaring same appli- 
cable, “even though there is a statute that a repeal of the repealing 
act shall not revive the act repealed,” similar to section 6739, R.C. 
1905, identical with section 20 of Civil Code of California, in force 
since 1872. 

“Where a statute repeals the common law and is then itself repealed, 
the common law is revived, and the authorities say that, if a statute 
that is declaratory of the common law is repealed, the common law 
more dearly remains in force for the reason that the statute is an af- 
firmance of it.” Harper v. Loan Co., 55 W.Va, 149, 46 S.E. 817, 2 
Ann.Cas. 42, at page 45; Endlich on Interpretation of Statutes, § 475. 

Under this rule and the presumption that the common law is abro- 
gated by statute only so far as is necessary to give force to the st^itute 
and the legislative intent thereby and no farther. State ex rel. v. Sul- 
livan, 81 Ohio, 79, 90 N.E. 146, 26 L.R.A.,N.S., 514, IS Ann.Cas. 139; 

‘ Chicago & E. Ry. Co. v. Luddington, 175 Ind. 35, 93 N.E. 273, citing 
much authority, the territorial statute (subdivision 2, § 1814, of Civil 
Code of 1877) did not efface the common-law priority of artisans’ 

Bead & MaoDonalu TJ.O.B.LEa. 
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lions. Chapter 88, Laws of 1890, by declaring that priority was but 
declaratory of the prevailing common law and repeal of the Laws of 
1890, instead of leaving no law on the subject, revived or made appli- 
cable the common law, and such was the situation when this appel- 
lant’s mortgage was taken. That the Legislature has by chapter 168, 
Laws of 1907, again re-enacted the common-law provision of priority 
is of no consequence as a legislative construction on the question or 
otherwise. If it be assumed to be a legislative construction as con- 
tended, it is not binding on the courts, as it is beyond legislative power 
or province to interpret retrospectively by legislative act prior statute 
or common law. The duty and power of interpretation of past legis- 
lative enactment lies in the courts alone. But against revival of the 
common law it is contended that the Legislature cannot be presumed 
to have needlessly declared a statutory priority when a common-law 
priority existed, and on that assumption it is urged that no priority 
existed before 1890 or during the interval from January 1, 1896 to 
1907. If appellant’s basis of exclusion from common law by the stat- 
ute of every subject touched upon by statute is accepted, this rule 
would be applicable. But, the civil statutes being but continuations of 
the prior common law to be construed therewith, the fact that a stat- 
ute declares one incident of the common law on the subject does not 
of itself and alone signify an exclusion of all other common law touch- 
ing rights on which the statute is silent. Nearly all the substantive 
law as contained in our Civil Code is but declaratory of established 
and prior existing common law, a fact which of itself establishes such 
legislation to be needless, except to render the same accessible and 
easy of reference, the principal benefit of our codification of a small 
portion of common-law principles. Appellant insists that the general 
statute as to priority of liens (section 6138, R.C.1905, first found as 
section 1711, Civil Code of 1877) , declaring that, “other things being 
equal, different liens upon the same property have priority according 
to the time of their creation,” here controls to exclude any common- 
law priority. This statute is but another principle of the common law 
codified. By its terms only when “other things being equal” is it ap- 
plicable. The exception made is to exempt from its application in- 
stances, as here, where other things are not equal in that the hen rec- 
ognized by statute has a common-law origin. . , 

The petition for rehearing is denied. 

NOTH 

“The repeal of an act repealing or modifying the common law rule revives the 
common law rule ab initio, and it exists the same as if It had never been re- 
pealed. The time’ during which statutes repealing the common law rule remain in 
force is regarded only as a suspension of such rule of the common law.” Baum v. 
Thoms, 150 Ind 378 (1S9S). Moreover, a statute which provides that no act re- 
pealed by the legislature shall he debmed to be revived by the repeal of the re- 
pealing act will not affect the rule that the repeal of a statute which supersedes 
a common law rule will have the effect of reviving the common law. Beavan v. 
Went, 156 111. 592 (1895). See also Levy v. MeOaitee, 6 Peters (U.S.) 102 (1832). 
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However, the repeal of a statute declaratory of the common law has no ef- 
fect upon the common law rule other than to work a revival of It. In re Sloan'.s 
Estate, 7 Cal.Api>.2d 319, 46 P.2d (1035); Gray v. Obear, 64 Ga, 231 (1875); but cf. 
Sedgwick v. Stanton, 14 N.Y. 289 (1856), holding that the repeal of a statute declara- 
tory of the common law of champerty and maintenance abolished tlie common law 
rule. (The court was somewhat Influenced by the present low regard for the doc- 
trine of maintenance in England, and by some indications in the code and the re- 
visors' notes that they intended to abolish the whole concept.) 


SECTION 6. UNIFORM LAWS 

Review here attitude of courts toward uniform laws as reflected in 
material in Chapter 3, Section 7, supra, pp. 459-468. 


SECTION 7. ANALOGICAL REASONING FROM LEGISLATION 

JAMES M. LANDIS, STATUTES AND THE SOURCES OF LAW 
Harvard Legal Essays, 213, 221: 1934, Harv.Univ.Press. 

When the highest tribunal of England in 1868 decided that the land- 
owner who artificially accumulates water upon his premises is abso- 
lutely liable for damage caused by its escape, that judgment had an 
enormous influence throughout Anglo-American law. True, the rule 
evolved was supposed to possess a rational basis in the earlier common- 
law treatment accorded wild animals. But we are sufficiently mature 
to recognize -that there are differences between rattlesnakes and res-, 
ervoirs, and to realize that the ultimate wisdom of such a judgment 
must rest upon the question of how well it distributes the unavoid- 
able losses incident to the pursuit of a particular industrial occupation. 
Had Parliament in 1868 adopted a similar rule, no such permeating 
results to the general body of Anglo-American law would have ensued. 
And this would be true, though the act had been preceded by a thor- 
ough and patient inquiry by a Royal Commission into the business of 
storing large volumes of water, and its concomitant rislcs, and even 
though the same Lords who approved Mr. Fletcher’s claim had in vot- 
ing “aye” upon the measure given reasons identical with those con- 
tained in their judgments. Such a statute would have caused no ripple 
in the processes of adjudication either in England or on the other side 
of the Atlantic, and the judicial mind would have failed to discern the 
essential similarity between water stored in reservoirs, crude petro- 
leum stored in tanks, and gas and electricity confined and maintained 
upon the premises — surely an easier leap than that from wild animals 
to reservoirs. 
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SCHUSTER, THE PRINCIPLES OF GERMAN CIVIL LAW, 

10-11 (1906) 

17. ... A somewhat dangerous method of interpretation de- 

rived from Roman law, and not unfrequently carried out by the Ger- 
man Courts, is the interpretation by analogy. Where a gap has been 
left by any statutory rule it is filled up, according to this method, by 
reference to another rule contained in the same statute, in connexion 
with which a point corresponding to the point left open in the first- 
mentioned rule is expressly provided for, and the ratio juris of the 
last-mentioned expression is taken to be a general rule of law appli- 
cable to all cases. This method which assumes that the omission in 
the first case was accidental, while it may have been deliberate, and 
also that a judge may fill in a gap left by the legislator’s want of care, 
is not in accordance with the English methods of interpretation. 

NOTE 

In Freund, “Interpretation of Statutes”, 65 U.Pa.L.Rev. 207, 226, the author says: 
"The true problem of analogy may be stated this way: a statute has altered com- 
mon law principles with reference to one relation ; another relation not covered by, 
the terms of the statute involves the same or similar principles: can the new re- 
lation be said to be within the spirit though not within the letter of the statute? 
The prliieiple of literalness stands in the way, or, to put it in another way, most 
statutes deal with principles only in the form of rules, and a principle is flexible 
while a rule is not. The law of prescription is in America common law and ex- 
presses a principle with regard to easements analogous to the principle Involved 
In the -statute of limitations which applies to corporeal hereditaments ; the tradi- 
tional period of the statute of limitations having been twenty years, such is also 
the common law period of prescription. If the period of limitation is by statute 
reduced to fifteen years, the courts correspondingly reduce the time for prescrip- 
tion. But if the period of prescription is fixed by statute, as it is in England (1832), 
it does not alter .automatically by a reduction of the period of the statute of lim- 
itations from twenty to twelve. 

“It would prohahly he accepted as an undisputed proposition of English and Amer- 
ican law that statutes are not extended by analogy. . . 


AMORY V. MEREDITH 

Supreme Judicial Court of Massachusetts, 1863. 7 Alien 397. 

Hoar, J. The testatrix, Miss Elizabeth Amory, being in feeble health, 
esnveyed all her real and personal estate to trustees, upon the trust 
to manage the property and pay the income of it to her during her 
life; to reconvey the whole to her whenever she and the trustees 
should think it expedient to terminate the trust; or, upon her d^ease 
before its termination, to convey it to such persons as she should by 
her last wiU designate; or, upon her death intestate, to her heirs at 
law. She afterward inherited a small amount of real and personal es- 
tate which was not included in the trust, and the trust was not ter- 
minated during her life.’ By her last will she gave and devised one 
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half of all the estate, real, personal and mixed, of which she should 
die seised or possessed, to trustees, for the benefit of the family of _a 
brother; one tenth in trust for a sister and her children; and the resi- 
due of her said estate to four brothers and sisters named in the will. 
This suit is brought by her executors and trustees to obtain the direc- 
tion of the court in the execution of their trusts, on account of the 
conflicting claims of the heirs at law and the devisees under the will. 
And the question is, whether the real and personal estate embraced in 
the deed of trust will pass tmder the will? 

The answer to this question is to be sought by ascertaining the in- 
tent of the testatrix as manifested by the wiU; and this intention being 
once ascertained, effect is to be given to it accordingly. 

We are therefore to decide whether the language of Miss Amory’s 
will, construed in reference to all tire property in which she had a legal 
or equitable interest at the time it was made, and at the time of her 
death, shall be held to include in its disposition the property of which 
she had a power of appointment. 

Without reviewing in detail the numerous English cases, it is per- 
haps sufficient to say that, according to the doctrine of the English 
courts of chancery, the will would certainly not be a good execution of 
the power. The cases are summed up and reviewed in Doe v. Roake, 
2 Bing. 497, and in Blagge v. Miles, 1 Story R. 426. The distinction 
between “power" and “property” is carefully preserved tlirough all of 
them; and the refinements and subtleties to which this distinction 
leads are great and perplexing. The general rule is thus stated by 
Chancellor Kent, in his Commentaries: “In the case of wills, it has 
been repeatedly declared, and is now the settled rule, that in respect 
to the execution of a power, there must be a reference to the subject 
of it, or to the power itself; unless it be in a case in which the will 
would be inoperative without the aid of the power, and the intention 
to execute the power became clear and manifest" “The intent must 
be so clear that no other reasonable intent can be imputed to the will; 
and if the will does not refer to a power, or the subject of it, and if the 
words of the wdll may be satisfied without supposing an intention to 
execute the power, then, unless the intent to execute the power be 
clearly expressed, it is no execution of it.” 4 Kent. Com. (6th ed.) 
335, . 

. . Lord St. Leonards, the highest authority on any question 

relating to this branch of the law, says that, “in reviewing the cases, it 
is impossible not to be struck wiffi the number of instances where the 
intention has been defeated by the rule distinguishing power from 
property.” Sugden on Powers, (8th ed.) 338. 

It is not surprising that a course of decisions obnoxious to such crit- 
icisms should be at length controlled by legislation. By St, 7 Will. IV. 
and 1 Viet. c. 26, § 27, it was declared that a general devise of real or 
personal estate, in wills thereafter made, should operate as an execu- 
tion of a power of the testator over the same, unless a contrary inten- 
tion should appear on the will. Upon this English statute Judge Story 
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observes, in a note to Blagge v. Miles: “The doctrine, Lherefore, has 
at last settled down in that country to what would seem to be the dic- 
tate of common sense, unaffected by technical niceties.” 1 Story R. 
458, note. 

We are aware of no decisions in this commonwealth, binding on us 
as an authority, which should compel us to adopt a rule of construc- 
tion likely, in a majoiity of cases, to defeat the intention it is designed 
to ascertain and effectuate. Seeking for the intention of tlie testa- 
tor, the rule of the English statute appears to us the wiser and safer 
rule; certainly when applied to cases like the one now under consid- 
eration, where the testatrix is dealing with property which had been 
her own, and of which she had the beneficial use, as well as the power 
of disposal. 

The point to be determined is simply this; Did Miss Amory mean to 
dispose of the property held under the deed of trust, by the terms of 
her will, in devising all the estate of which she should be possessed at 
her death? We can have no doubt that she did. It was originally her 
property by inheritance. She received the income of it during her life. 
She had the complete power of disposal over it by will; and it consti- 
tuted the great bulk of the property over which she had testamentary 
control. If she died intestate, like the rest of her property, it was to 
go to her heirs. The trust had been created merely with a view to 
relieve her, when in feeble health, from the trouble of managing and 
investing her estate, and with a provision that the trust should be ter- 
minated whenever, in her opinion and that of the trustees, it might be 
expedient. The rest of her property had been transferred, though not 
to the legal ownership, yet to the care and custody of the same trus- 
tes; bad been treated in precisely the same manner witli that included 
in the trust; and we can see no reason to believe that it was regarded 
by her in any different light. 

The decree will therefore direct the trustees to convey the property 
held by them in accordance with the devises and bequests of the 

will. . . . 

NOTE 

See also McGibbon v. Abbot (1885) 10 App.Cas. 653, where English legislation 
conoeiiiing the law of wills was used aa a piecedent for the Canadian coninion law 
lule. The court said that it was "not bound by a course of English decisions which 
have been swept away by the legislature as fraught with Inconvenience and mis- 
chief”. 


EBERS V. MacEACHERN 

Supreme Court of Prince Edward Island, 1032 4 M.P.E. 333. 

Saunders, J.; This action was brought to recover the value of a 
silver black fox shot and killed by the defendant on his farm premises. 
The plaintiff owned a pair of silver black foxes and had them ranched 
with one Frank McKay of East Royalty. Frank McKay, like many 
other farmers in this Province, was engaged in the breeding and rais- 
ing of silver black foxes for nine years in his ranch. The fox in ques- 
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tion was a ranch-bred fox. I have no doubt that this fox was the 
progeny of foxes bred in captivity for a great many years. It escaped 
from its pen and was at large for several days. The defendant about 
this time had lost some of his poultry. He saw every evidence of these 
having been killed by some animal as feathers and blood were strewn 
over the snow. He believed it was the plaintiff’s fox that did the kill- 
ing, although as a fact he did not see the fox kill any. The fox came 
to the defendant’s a little after dark and went right straight for tho 
hen-house and the defendant shot him. The plaintiff claims the value 
of the fox as a live animal. 

The action was tried at the last January sitting of this Court before 
the learned Chief Justice and he charged the jury as follows: 

“The whole question for you to decide is narrowed down to one. 
You are to fix the value of the fox. The rest of the questions involved 
in determining whether it will have to be ultimately paid or not are 
questions of law which will be considered later. 

It is only in the event of the decision of the Court being that accord- 
ing to law the defendant is bound to pay a price for this fox that your 
verdict will come into effect.” 

The jury returned a verdict of no value for the fox. 

The plaintiff on the 26th day of January, 1932, gave the defendant 
a notice of motion to have the verdict given herein set aside and a 
new trial had between the parties. . . 

In Kent’s Commentaries on American Law, Blackstone series, vol. 2, 
p. 348, it is said: 

“Animals ferce mturoe, so long as they are reclaimed by the art and 
power of man, are also the subject of a qualified property; but when 
they return to their natural liberty and ferocity, without the animus 
revertendi^ the property in them ceases. . . . If an animal be- 
longs to the class of tame animals, . . . he is then clearly a sub- 

ject of absolute property; but if he belongs to the class of animals 
which are wild by nature and owe all their temporary docility to the 
discipline of man, such as deer and several kinds of fowl, then the an- 
imal is a subject of qualified property, and which continues so long as 
the tameness and dominion remain.” 

And he sums up by saying (p. 349) : 

“The common law has wisdy avoided all perplexing questions and 
refinements . . . and has adopted the test laid down by Puf- 

fendorf, by referring the question, whether the animal be \^d or 
tame, to our knowledge of his habits, derived from fact and experi- 
ence.” , . . 

'The question now is, are foxes domestic or tame animals? 

I am convinced beyond doubt that foxes in this Province owing to 
the fact that they have been bred in captivity for many years and have 
received exceptional care and attention, have greatly changed in their 
habits and disposition. I am far from saying that when released they 
have the animus revertendi or that they would have no disposition to 
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escape the owner’s dominion. I am equally convinced however that 
the legislators of our Province believed their habits and disposition 
have so completely changed and altered as to be now regarded as do- 
mestic or tame animals. 

We have in this Province an Act known as “The Domestic Animals 
Act” passed in the year 1888. This Act is intended to regulate the 
running at large of tame animals within the Province. It has no rela- 
tion whatever to vwld animals or what are generally known and de- 
scribed as animals ferce mturoe; it might very well have been called 
“The Tame Animals Act.” 

When this Act was passed no such industry was known in this Prov- 
ince as the fox industry. It is true that a few pioneer fox men were 
then engaged in raising and breeding foxes. The year 1910 was the 
begiiming of the breeding and raising of foxes in captivity on a large 
scale. . 

After many years of confinement and breeding their habits and dis- 
position became so completely changed that in the year 1919 they 
were regarded by the fox breeders as tame or domestic animals and 
the legislators of our Province in 1919 included them in “The Domestic 
Animals Act.” The Act of 1888 is as follows: 

"1. This Act may be cited as ‘Tire Domestic Animals Act.’ 

“2. In this Act unless the context otherwise requires: (a) The ex- 
pression 'animal/ except in the second part of this Act, means and in- 
cludes horses, neat cattle, sheep, swine, turkeys, geese and all other 
domestic fowl, (b) The expression ‘animal’ in the second part of this 
Act means and includes a stallion, bull, ram or boar pig.” 

In the year 1919 the Act of 1888 was amended so as to include foxes. 
The Act now reads as follows; 

“2. In this Act, unless the context otherwise requires, (as amend- 
ed by 9 Geo. V, ch. 6, sec. 4) : (a) The expression ‘animal,’ except in 
the second part of this Act, means and includes horses, neat cattle, 
sheep, silver black foxes and cross or patch foxes, but not including 
those named in sub-section (b) turkeys, geese and all other domestic 
fowl. (3 Edward Vn, ch. 2.) (b) The expression ‘animal’ in the sec- 
ond part of this Act means and includes a stallion, bull, ram or boar 
pig. (3 Edward Vn, ch. 2.) ” 

As already stated, at the time of passing the 1888 Act foxes were 
not regarded as tame or domestic animals and the provisions of the 
Act were framed to meet only such animals as were then regarded as 
tame or domestic. The provisions of the Act have been changed only 
in minor detail, and are certainly not as applicable to foxes as to the 
other tame or domestic animals; yet I see no great difficulty in bringing 
foxes within the provisions of Part V of the Act. Certain it is that the 
legislators intended that foxes should be regarded as tame or domestic 
animals as they were specifically included in the 1919 amendment in 
“The Domestic Animals Act.” I would hesitate to nullify the clear 
and unequivocal intention of the legislators. 
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I Icnow of no other province or place where foxes have been declared 
by statute to be tame or domestic animals and, as I see it, all the cases 
cited by counsel for the defendant have no application in this case. I 
think it goes without saying that no person would be justified in shoot- 
ing his neighbour’s horse or cow should it stray on his pi'eraises and 
now, since a fox is placed in the same category as a horse or cow and 
regarded as a tame or domestic animal, the same principle applies. 

The evidence discloses the fox in question was an animal of some 
value and was the property of the plaintiff, 

I am of opinion that the verdict of the jury was wrong and should 
be set aside. 


NOTE 

In numerous other cases courts have rensoiiecl hy analogy from statutes which 
were not necessarily determinative at their decisions. In Johnson v. United States, 
103 F. 30 (1908), wliere a bankrupt was being prosecuted for concealing assets from 
the trustee in bankruptcy, the issue was whether a schedule of assets and 11a- 
bilitieg filed by the bankrupt in district court in an involuntary bankruptcy pro- 
ceeding was entitled to the immunity accorded pleadings under a statute which 
provided that “No pleading of a party, nor any discovery or evidence obtained 
from a party or witness by means of a judicial proceeding . . . shall ho given 

in evidence, or in any manner used against him ... in any criminal proceed- 
ing. . . The court, speaking through Mr. Justice Wolinos, hold that the 

schedules were protected, saying; “We quite agree that vague arguments as to 
the spirit of a constitution or statute have little worth. We recognize that courts 
have been disinclined to extend statutes modifying the common law beyond the 
direct operation of the words used, and that at times this disinclination has been 
carried very far. But it seems to us that there may be statutes that need a dif- 
ferent treatment. A statute may indicate or require as its justification a change 
in the policy of the law, although it expresses that change only in the specific cases 
roost likely to occur to the mind. The Legislature has the power to decide what 
the policy of the law shall he, and if it has intimated its will, however, Indirectly,' 
that will should be recognized and obeyed. The major premise of the conclusion 
expressed in a statute, the change of policy that Induces the enactment, may not be 
set out in terms, but it is not an adequate discharge of duty for courts to say: 
We see what you are driving at, but you have not said it, and therefore we shall 
go on as before.” 

In Queen v. Jackson, [1891] 1 Q.B. 671, defendant, in order to compel restitu- 
tion of his conjugal rights, seized his wife and detained her in his house, leaving 
her free to move about the house but not to leave. He claimed that under tlie 
English law ho had the right to act as he did. The court held that no such right 
existed under the English law. In an opinion which typified the attitude of the 
other members of the court, Lord Esher said: “I think that the passing of the 
Act of Parliament which took away the power of attachment in such cases [power 
of the court to enforce a decree for restitution of conjugal rights by attachment] 
is the strongest possible evidence to show that the legislature had no idea that 
a power would remain in the husband to imprison the wife for himself; and this 
tends to show that it Is not and never was the law of England that the husband 
has Such a right of seizing and imprisoning the wife as contended for in this 
case. . . 
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KEIFER & KEIFER v. RECONSTRUCTION FINANCE CORP. 

Supreme Court of the United States, 1939. 

306 U.S. 381, 59 S.Ct. 616, 83 L.Ed. 784. 

Me. Justice Frankfurter delivered the opinion of the Court. 

The Court took this case for review because an important ques- 
tion of federal law called for settlement, particularly in view of a con- 
flict between the court below and the Supreme Court of Minnesota. 
Casper v. Regional Agricultural Credit Corporation, 202 Minn. 433, 
278 N.W. 896. The question is whether a Regional Agricultural Credit 
Corporation, in the circumstances presently to be stated, is immune 
from suit. 

On July 21, 1932, Congress enlarged the powers of the Reconstruc- 
tion Finance Corporation (hereafter caUed “Reconstruction”) estab- 
lished early that year, Act of January 22, 1932, c. 8, 47 Stat. 5, 15 

U. S.C.A. § 601 et seq., by authorizing it, among other things, to cre- 
ate regional agricultural credit corporations “in any of the twelve 
Federal land-bank districts.” Emergency Relief and Construction 
Act of 1932, § 201(e), c. 520, 47 Stat. 709, 713, 12 U.S.C.A. § 1148. 
Each corporation was to have a paid-up capital of not less than $3,- 
000,000 to be subscribed for by Reconstruction, was to be managed 
by appointees of Reconstruction, and was empowered to make loans 
to farmers and stockmen for agricultural purposes or for raising and 
marketing livestock. Accordingly, on September 10, 1932, Recon- 
struction chartered the Regional Agricultural Credit Corporation of 
Sioux City, Iowa (hereafter called “Regional”). Regional, in due ex- 
ercise of its powers, entered into so-called cattle-feeding contracts, 
whereby it undertook to provide sufficient feed and water for live- 
stock with appropriate security for rendering these services. Failure 
through negligence to provide proper care for cattle delivered under 
this arrangement, vrith resulting damage to the livestock, is the basis 
of this suit brought by petitioner, plaintiff below, against Reconstruc- 
tion and Regional. Both defendants demurred on several grounds, 
of which challenge to the jurisdiction of the court is alone pertinent 
here. The District Court sustained the demurrers and dismissed the 
suit. 22 F.Supp. 918. The Circuit Court of Appeals afioirmed, hold- 
ing for Reconstruction because its control of Regional had been trans- 
ferred by Executive Order (No. 6084, dated March 27, 1933, effective 
May 27, 1933, 12 U.S.C.A. c. 7 note) to the Farm Credit Administra- 
tion prior to the alleged cause of action, and for Regional because it 
was found immune from suit. 8 Cir., 97 F.2d 812, Certiorari was 
granted, directed solely to the latter issue. 305 U.S. 588, 59 S.Ct. 106, 
83 L.Ed. 372. 

The starting point of inquiiw is the immunity from unconsented 
suit of the government itself. As to the states, legal irresponsibility 
was written into the Eleventh Amendment, Const.U.S,C.A.; as to the 
United States, it is derived by implication. Principality of Monaco 

V. Mississippi, 292 U.S. 313, 321, 54 S.Ct. 745, 747, 78 L.Ed. 1282. 
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For present purposes it is academic to consider whether this excep- 
tional freedom from legal responsibility rests on the theory that the 
United States is deemed the institutional descendant of the Crown, en- 
joying its immunity but not its historic prerogatives, cf. Langford 
V. United States, 101 U.S. 341, 343, 25 L.Ed. 1010, or on a metaphysical 
doctrine “that there can be no legal right as against the authority 
that makes the law on which the right depends.” Kawananakoa v. 
Polyblank, 205 U.S. 349, 353, 27 S.Ct. 526, 527, 51 L.Ed. 834. But 
because the doctrine gives the government a privileged position, it 
has been appropriately confined. 

Therefore, the government does not become the conduit of its im- 
munity in suits against its agents or instrumentalities merely because 
they do its work. United States v. Lee, 106 U.S. 196, 213, 221, 1 S. 
Ct. 240, 254, 261, 27 L.Ed. 171; Sloan Shipyards Corp. v. U. S. Ship- 
ping Board Emergency Fleet Corp., 258 U.S. 549, 567, 42 S.Ct. 386, 
388, 66 L.Ed. 762. For more than a hundred years corporations have 
been used as agencies for doing work of the government. Congress 1 
may create them “as appropriate means of executing the powers of I 
government, as, for instance, ... a railroad corporation for 
the purpose of promoting commerce among the states.” Luxton v. 
North River Bridge Co., 153 U.S. 525, 529, 14 S.Ct. 891, 892, 38 L. 
Ed. 808. But this would not confer on such corporations legal im- 
munity even if the conventional to-sue-and-be-sued clause were omit- 
ted. In the context of modern thought and practice regarding the 
use of corporate facilities, such a clause is not a ritualistic formula 
which alone can engender liability like unto indispensable words of 
early common law, such as “warrantizo” or “to A and his heirs”, for 
which there were no substitutes and without which desired legal con- 
sequences could not be wrought Littleton, Tenures (Wambaugh ed.) 
§§ 1, 733. 

Congress may, of course, endow a governmental corporation with 
the government’s immunity. But always the question is: has it done 
so? Federal Land Bank v. Priddy, 295 U.S. 229, 231, 55 S.a. 705, 
706, 79 L.Ed. 1408. Cf. Helvering v. Gerhardt, 304 U.S. 405, 411, 412, 
notes, 58 S.Ct. 969, 971, 972, 82 L.Ed. 1427. Ihis is our present prob- 
lem. Has Congress endowed Regional with immunity in the circum- 
stances which enveloped its creation? It is not a textual problem; , 
for Congress has not expressed its will in words. Congress may not 
even have had any consciousness of intention. The Congressional 
will must be divined, and by a process of interpretation which, in ef- 
fect, is the ascertainment of policy immanent not merely in the single 
statute from which flow the rights and responsibilities of Regional, 
but in a series of statutes utilizing corporations for governmental 
purposes and drawing significance from dominant contemporaneous, 
opinion regarding the immunity of governmental agencies from suit. 

Because of the advantages enjoyed by the corporate device com- 
pared with conventional executive agencies, the exigencies of war and 
the enlarged scope of government in economic affairs have greatly 
extended the use of independent corporate facilities for governmental 
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ends. In spawning these corporations during the past two decades. 
Congress has uniformly included amenability to law. Congress has 
provided for not less than forty of such corporations discharging gov- 
ernmental functions, and without exception the authority to-sue-and- 
be-sued was included. Such a firm practice is partly an indication 
of the present climate of opinion which has brought governmental 
immunity from suit into disfavor, partly it reveals a definite attitude 
on the part of Congress which should be given hospitable scope. It 
is noteworthy that the oldest surviving government corporation — the 
Smithsonian Institution — has several times been in the law courts, 
even in the absence of explicit authority and although the general 
feeling regarding governmental immunity was very different in 1846 
from what it has become in our own day. 9 Stat. 102, 20 U.S.C.A. 
§ 41 et seq. Smithsonian Institution v. Meech, 169 U.S. 398, 18 S. 
Ct. 396, 42 L.Ed. 793; Smithsonian Institution v. St. John, 214 U.S. 
19, 29 S.Ct. 601, 53 L.Ed. 892. 

Only two instances have been brought to the Court’s attention in 
which Congress has not explicitly rendered its recent corporate crea- 
tions amenable to suit. These are the Regionals and the Federal 
Savings and Loan Associations. 48 Stat. 128, 132-134, 12 U.S.C.A. 
§ 1464. It is significant that neither of these classes of corporations 
was the direct emanation of Congress or the offspring of a general 
incorporation law under Congressional authority. Sloan Shipyards 
Corp. V. U. S. Shipping Board Emergency Fleet Corp., supra. Each 
was to come into being through an organ that had theretofore been 
created by Congress. We put the Federal Savings and Loan Associa- 
tions to one side, because they are not now before the Court. But 
the circumstances attending the origination of Regional make it man- 
ifest that it was within the considerations that have uniformly led 
Congress to make its immediate corporate creatures subject to suit. 
The genesis, functions, and affiliations of Regional all negative the 
assumption that in its operations it was to be without the law. 

Reconstruction is the parent of Regional. When creating it, Con- 
gress gave Reconstruction various general corporate powers includ- 
ing authority “to sue and be sued, to complain and to defend, in any 
court of competent jurisdiction, State or Federal.” 47 Stat. 5, 6, 15 
U.S.C.A. § 604. When later Congress authorized Reconstruction to 
create these Regional Agricultural Credit Corporations, it did so by 
outlining in a single section of a comprehensive statute the broad 
scope of this added power for Reconstruction. 47 Stat. 709, 713. Con- 
gress naturally assumed that the general corporate powers to which 
it had given particularity in the original statute establishing Recon- 
struction would flow automatically to the Regionals from the source 
of their being. Such, certciinly, has been the practical construction 
of the Regional Agricultural Credit Corporations in the instinctive 
pursuit of their enterprise. See, e. g., Hallenbeck v. Regional Agri- 
cultural Credit Corporatien, 47 Ariz. 477, 56 P.2d 1041; Regional 
Agricultural Credit Corporation v. Elston, Prince & McDade, La.App., 
183 So. 91. Cf, Lewis v. Regional Agricultural Credit Corporatinn ^ n 



1278 


Fitting Legislation into a System 


Ch. 8 


Cir., 92 F.2d 1008. To imply for Regionals a unique legd position 
compared with those corporations to whose purposes Regional is so 
closely allied, is to infer Congressional idiosyncrasy. There is a much 
more sensible explanation for the failure of Congress to bring Re- 
gional by express terms within its emphatic practice not to confer 
sovereign immunity upon these government corporations. Congress 
had a right to assume that the characteristic energies for corporate 
enterprise with which a few months previously it had endowed Re- 
construction would now radiate through Reconstruction to Regional. 

To give Regional an immunity denied to more than two score cor- 
porations, each designed for a purpose of government not relevantly 
different from that which occasioned the creation of Regional, is to 
impute to Congress a desire for incoherence in a body of affiliated en- 
actments and for drastic legal differentiation where policy justifies 
none. A fair judgment of the statute in its entire setting relieves us 
from making such an imputation of caprice. 

The legal position of Regional is, therefore, the same as though 
Congress had expressly empowered it “to sue and be sued.” . . 

Reversed. 


NOTES 

1. None of tlie law review commentaries on the principal ease is particularly 
lielpful concerning Its legislation aspects. 

2. In Tafit Vale Ry, v. Amalgamated Society of Ry. Servants, [1009] A.O. 420, 

the Issue was whether a union is suable in Its group name. Farwell, J., said! “The 
questions that I have to consider are what, according to the true construction of 
the Trade Union Acts, has the Legislature enabled the trade unions to do, and 
what, if any, liability does a trade union incur for wrongs done to others in the 
exorcise of its authorized powers?” He discussed at length the statutory recognl- 
lion that has been accorded unions and their activities, and concluded: “The proper 
rule of construction of statutes such as these is that in the absence of express 
contrary Intention the legislature Intends that the creature of the statute shall 
have the same duties, and that its funds shall be subject to the same liabilities as 
the general law would impose on a pidyate Individual doing the same thing. . . , 

If, therefore, I am right in concluding that the society are liable in tort, the action 
must be against them in their registered name. . . 

See also United Mine WorSers of America v. Coronado Coal Co., 2S9 TJ.S. 344, 
42 S.Ct. 570, 66 L.Ed. 975 (1922), which was a suit against the union, under the 
anti-trust laws. In holding that the unincorporated .association was suable in the 
group name, the court described in detail the organization of the union, its pur- 
poses, and the great powers and funds given over to the central organization for 
the purpose of carrying out those ends, saying, “No organized corporation has great- 
er unity of action, and in none is more power centered in the governing executive 
bodies. Undoubtedly at common law, an unincorporated association of persons was 
not recognized as having any other character than a partnership in whatever was 
done, and it could only sue or be sued in the names of its members, and their 
liability had to be enforced against each member. . . . But the growth and 
necessities of these great labor organizations have brought affirmative legal recog- 
nition of their existence and usefulness and provisions for their protection, which 
their members have found necessary. . , . 
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“It would Le unfortunate if an organization with as great power as this Inter- 
national Union has in the raising of large funds and in direeting the conduct of 
four hundred thousand membera in carrying on, in a wide territciry, industrial 
controversies and strikes, out of which so much unlawful injury to private rights 
is ijossible, could assemble Its assets to be used therein free from liability for in- 
juries by torts committed in course of such strikes. To remand persons Injured 
to a suit against e;ich of the 400,000 meinhers to recover damages and to levy on 
his share of the strike fund, would be to leave them remediless.” 

Some state courts have refused to follow the Taff Vale Ry. and Coronado Coal Co. 
Oases, relying at least in part upon differences in their own legislative background. 
For example see district No. 21, II. M. W. A. v. Bourland, (Ark.) 277 S.W. 647 
(1025) ; Tucker v. Eatough, 186 N.O. 505, 120 S.E. 67 (1923). 


SECmON 8. VTOLATION OF STATUTES AS NEGLIGENCE 

PERSE 

JAMES M. LANDIS, STATUTES AND THE SOURCES OF LAW 

Harvard Legal Essays, 213, 220: 1934, Harv.Unlv.Press. 

One well recognized field exists where statutes have been common- 
ly relied upon by courts to determine whether certain types of con- 
duct are to be regarded as tortious. Legislatures in striking at ac- 
tion deemed by them to be undesirable often fail to think beyond the 
imposition of a criminal penalty for pursuing forbidden acts. The 
very prohibition, however, carries with it a judgment of culpability. 
Courts have generally recognized tliis fact, and have enlarged the 
area of tort liability by giving the statute the effect of attaching 
culpability to action in disregard of the statute. 


EVERS V. DAVIS 

Court of Errors and Appeals of New Jersey, 1914. 

86 N.J.L. 106, 00 A. 677. 

Garrison, J, Upon the trial of this cause, which was an action of 
negligence brought by an administrator to recover damages for a 
death that was attributable to the absence of fire escapes- upon a 
tenement house owned by the defendant, the trial court conceived 
the idea that the proper action was not an action of negligence, but 
“an action based on a violation of the statute," the statute in ques- 
tion being the Tenement House Act of 1904 (P.L.1904, c. 61). Under 
this conception of the plaintiff’s statutory rights the trial court per- 
mitted an amendment of the complaint by which its allegations of 
negligence were stricken out, and in their place the nonperformance 
of a statutory duty was charged. The effect of this amendment and 
of the trial theory that induced it was the overruling of a line of tes- 
timony offered by the defendant and the denial of requests to charge, 
which rulings were admittedly erroneous if the action of negligence 
originally brought by the plaintiff was the proper remedv 
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A little more in detail the facts of the case were as follows: On 
November 11, 1912, the defendant became the owner of “a three-story 
and basement tenement,” which was unprovided with fire escapes. 
On December 28, 1912, the building took fire, and plaintiff’s intestate 
died of injuries attributable to the absence of fire escapes. The Tene- 
ment House Act of 1904, by its thirty-sixth section, provides that 
every nonfireproof tenement house “more than three stories in height” 
shall be provided with fire escapes from each apartment. By the 
189th section it is provided that every person who shall violate any 
provision of the act shall be subject to certain penalties, to be re- 
covered by the State Board of Tenement House Supervision under a 
proceeding prescribed by the 193d section. No other remedy or right 
of action is given by the statute. 

At the close of the testimony the court granted a motion to amend 
the complaint so that it should not charge any element of negligence 
nor be susceptible to any defense based upon that style of action. 

The defendant’s motion for a direction was met by the declaration 
that: 

“With respect to the point that there is no negligence established 
the answer to that is this: That the action is not for negligence now.” 

Finally the court refused to charge the following request: 

“If you find that the building was of such character as, under the 
law, required fire escapes, you must further find that the negligence 
of the defendant in failing to provide fire escapes was the cause of 
the death of the decedent, or the plaintiff cannot recover.” 

And in connection therewith made this statement for the record: 

“My conception of an action of this kind is — I want to get it on 
the record — my conception is the conception that is voiced by the 
dictum of the Court of Errors and Appeals in Fielders v. North Jersey 
Street Railway Co., to the effect lhat, assuming the party injured 
in a given case to be one of a class for whose benefit a duty has been 
by statute or ordinance imposed upon the opposite party, and assum- 
ing that the evidence show^ an actual breach of that duty, it would 
seem the sole remaining inquiries should be whether the violation of ^ 
the imposed duty was the proximate cause of the injury, and, if so, 
whether any faulty conduct of the injured party was the contributing 
cause.” 

“That is my conception of the action, and that is the conception 
upon which the plaintiff in the case proceeds, upon which his com- 
plaint rests, and if I am wrong about that, why there is nothing for 
the court to do but to reverse me; that is all; and I want to have 
it squarely brought up, and I therefore write it right in the record in 
response to your request.” 

’These quotations from the printed case leave no room for doubt 
that an admitted defense to the action of negligence was shut out by 
the trial court: First, because that was not the proper form of ac- 
tion; and, second, because the proper action was one based directly 
upon a violation of the Tenement House Act. 
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In each of these respects we think that the trial court was in error, 
and that, to the contrary, no civil action could be brought directly 
upon the statute, and that whatever benefit the plaintiff in a civil 
action derives from the statute must be through the common-law 
action of negligence, 

1. The reason why no civil action can be based upon the statute 
is because no such action or right of action is given by the statute. 
The language of the statute is entirely free from ambiguity; it seeks 
to eliminate a source of danger by the Imposition of a penalty. The 
Legislature could, if such were its intention, have provided also that 
any one injured by a breach of the statute should have a remedy by 
civil action. It has not seen fit to do so, and the court has no right 
to supply such omission, especially when, as in the present case, it is 
a deliberate omission. For the Tenement House Act of 1904 is an 
evolution from the act of March 24, 1899 (P.L. p. 359), the first sec- 
tion of which provides, inter alia, that tenements shall be furnished 
with fire escapes, and by the third of which a penalty for the breach 
of the statute is provided — 

“and, in case of fire occurring in any of said buildings, the owners 
thereof shall also be liable in an action for damages in case of death 
or personal injury sustained in consequence of such fire breaking out 
in said buildings in the absence of such fire escapes.” 

The retention in the later act of the remedy by penalty contained 
in the earlier one, while omitting its companion remedy by civil ac- 
tion, is, as a matter of construction, conclusive of the legislative in- 
tent, for what circumstance could more strongly evince a deliberate 
intention to omit the civil remedy short of a superfluous declaration 
by the Legislature that what it omitted from a statute was not in- 
tended to be included in it? The mere application of the ordinary 
rules of construction to the act of 1904, therefore, so completely dem- 
onstrates the fundamental character of the error into which the court 
below fell that the matter might well be allowed to rest here, were 
it not for the danger of a naisconception that would be equally erro- 
neous, viz., tliat the omission to give a private action evinced a leg- 
islative intention that the statute should be without effect upon pri- 
vate rights. That this is not the case, and the reason why it is not 
is so well stated in a recent article by Ezra Ripley Thayer in the Har- 
vard Law Review for February, 1914, that I cannot do better than 
quote what he says: 

"The Legislature niust be assumed to know the law, and if upon 
common-law principles such a statute would affect private rights, it 
must have been passed in anticipation of that result. The Legislature 
is to be credited with meaning just what it said — ^that the conduct for- 
bidden is an offense against the public, and that the offender shall 
suffer certain specified penalties for his offense. Whether his offense 
shall have any other legal consequence has not been passed on one 
way or the other as a question of legislative intent, but is left to be 
determined by the rules of law. If the effect of such a statute is to 
change the relations of individuals to one another, this must come 

Bead & MacDonald U.C.B.Leq.— 81 
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about, not through the intent of those who enacted the statute, but 
by the operation of common-law principles. It thus becomes a ques- 
tion of applying to the situation the principles of the law of negli- 
gence, in the light of which the statute was passed.” 

The question then is, What is, upon common-law principles, the ef- 
fect of statutes such as the one we are considering upon the action 
of negligence? The familiar expressions that the breach of such a 
statute is “negligence per se,” or is “prima facie evidence of neg- 
ligence,” seem to me to postpone elucidation rather than to contribute 
to it, while the implication that proof of a breach of a public statute 
will support a private recovery is positively misleading. 

A fact constantly to be borne in mind in tracing the legal effect of 
such statutes is that the negligence that is essential to the action of 
negligence is not solely in the overt act that produced the injury com- 
plained of, but may lie in the failure to foresee the danger likely to re- 
sult from the doing of such act. 

Now, it is precisely upon this element of discoverable danger that 
public statutes or ordinances act, and they do this, not by giving to 
the plaintiff a right of action he did not have before, but by their 
operation upon what we may call the common-law conscience of the 
defendant, better known to us in its personified form of “the ordinary 
prudent man,” the familiar fiction designed by the common law to 
aid juries, when deciding what was the proper thing for a man to do, 
to lose sight of the personal point of view of that particular man and 
to base their judgment upon a general standard which in the final 
assize is what the jury itself thinks was the proper thing to do. 

Now this ordinary prudent man of common-law creation must, in 
the nature of things, be regarded as a law-abiding citizen to whom, 
as is pointed out in Dean Thayer in the article referred to, it would 
be an unjust reproach to suppose that, knowing the statute — for upon 
familiar principles he can claim no benefit from his ignorance of it — he 
would break it reasonably believing that it was a prudent thing for 
him to do, and that in all probabilities no harm would come of it. 

In other words, it is inconsistent with ordinary prudence for an in- 
dividual to set up his private judgment against that of the lawfully 
constituted public authority. We must assume, therefore, that the 
ordinary prudent man would not do such a thing, since to do so would 
be to change his entire nature and to forego the very traits that 
brought him into existence. He would, in fine, cease to be the pat- 
tern man he must continue to be in order to be at aU. 

Upon common-law principles, therefore, when the Legislature has 
by public statute establish^ a certain standard of conduct in order 
to prevent a danger that it foresaw, it has in this regard forewarned 
the “ordinary prudent man,” and through him the defendant in a 
civil action, whose conduct must always coincide with this common- 
law criterion. . . The point to be observed, and it is the only 

matter with which we are now concerned, is that whatever benefit 
the ,plaintiff in a civil action derives from such penal statutes is 

Rbxd & MacDonald IJ.O.BX>Efl. 
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through the medium of the action of negligence, from which it fol- 
lows that if such action be abandoned, as was done in the present case, 
the plaintiff thereby cuts himself off from the very benefits of the 
statute that he is seeking to derive from it. 

It is the necessary corollary of these views that the defendant in 
such action of negligence retains all of the defenses appropriate to 
such action that are not affected by such penal statute, v^hich, as we 
have seen, operates conclusively upon the basis of the defendant’s lia- 
bility, but not at all upon the factum of such liability. The operation 
of such a statute, in fine, is that the defendant’s duty toward the plain- 
tiff as affected by such statute takes the place of what would have 
been his common-law duty if such statute had not been enacted, leav- 
ing the action of negligence in other respects unaffected by such stat- 
ute. Thus a defendant, although he cannot be heard to say that it 
was not his duty to obey the statute, may show what he did in his 
effort to obey it, leaving it to the jury to say whether such effort was 
what a reasonably prudent person would have done in view of the 
statute. 

Reversed. 


NOTES 

1. See also Osborne v. McMastevs, 40 Minn. 103 (1880), where a druggist was 
held liable for selling a deadly poison to plaintiff’s Intestate without labelling it 
“polsou" as required by the statute. The court said, “Negligence Is the broach of 
legal duty. It is Immaterial whether the duty is one imposed by the rule of 
common law ... or is imposed by a statute designed for the protection of 
others. In either case the failure to perform the duty constitutes negligence. 

. . , The only difference Is that In the one ease the measure of legal duty is 
to be determined upon common law principles, while in the other the statute fl.s:es 
it, so that the violation of the statute constitutes conclusive evidence of negligence, 
or, in other words, negligence per se. . . . All that the statute does is to es- 

tablish a fixed standard by which the fact of negbgence may be determined.” 

2. ,See Kestatement of Torts, American Law Inst. Vol. 2, Secs. 286-288; and 
“The Effect of Penal Statutes on CivU Liability”, 32 Colum.L.Rey. 712 (1932), 


CHARLES L. B. LOWNDES, CIVIL LIABILITY CREA-rED 
BY CRIMINAL LEGISLATION 

16 Mmn.L.Eev. 361 (1D32). 

Professional pride, coupled with an instinctive antagonism toward 
legislation, leads the common law lawyer to visualize a tort as the 
special creation of the common law. But a tort may originate in an 
act of the legislature or subordinate legislative body.^ If the statute 
or ordinance is explicit about civil liability, there is no great difficulty 
apart from the ever-present problem in its application to a border-line 


fl. 

1. Eamiliar examples are statutes providing for workmen’s compensation, n'U" jjjj 
ing the fellow servant rule, recognizing a right of privacy, creating various 
torts, and imposing extraordinary liabilities upon the owners of automobt^ 
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case.® But a perplexing situation is created by those enactments 
which, while expressly providing only for a criminal action, are found 
to entail certain civil consequences as well. Specifically, there is great 
confusion in connection with penal statutes or ordinances whose viola- 
tion is held to create a civil liability directly, or to do so indirectly 
on the subtler theory that their violation is negligence per se or evi- 
dence of negligence.® 

There are two problems which are not always clearly distinguished: 
the statute must be construed; and the construed statute must be 
fitted into the framework of the common law. . . 

The court which holds that a criminal statute creates a civil lia- 
bility does not, of course, come out flatly and say that the legislature 
has been silent upon the subject and therefore it will decide the mat- 
ter as it sees fit. This may be what the court does, but it is not 
what it says. Verbally, the court justifies its action by “finding” 
that the legislature intended to create a civil duty although it did not 
explicitly state this intention. Such an intention is usually imputed 
to the legislature where the court decides that the statute was passed 
for the protection of a class of which the plaintiff is a member. Tlie 
obvious difficulty with this theory, however, is that even conceding 
a legislative intention to protect this class it has not evidenced any 
intention of achieving this protection by the imposition of a civil lia- 
bility, since the only remedy provided by the statute is a criminal 
or penal proceeding. A right is simply the ex post facto aspect of a 
remedy, and it savors of absurdity to impute to the legislature an 
intention to create a civil liability, where it has manifested no inten- 
tion of creating a civil remedy. 

A pious cant which adds little to clear thinking about the law of 
torts is the trite jingle that the law will suffer no wrong without 
a remedy. If this means that the law win suffer no moral wrong 
without giving a remedy, it is obviously untrue. If it means that 
the law will suffer no legal wrong without a remedy this is mere 
tautology, since the existence of a legal wrong presupposes a legal 
remedy. In these cases the court is verbally carrying out the re- 
pressed desires of the legislature, but actually giving vent to its own 
inhibitions. Under the pretense of construing the act of the legisla- 


3 An Interesting Illustration ot the difficulty inherent in applying a statute to a 
close case is Katz v. Wolff & Eelnheimer, Inc., (1927) 129 Miso. 384, 221 N.Y.S. 476. 
A New Torlc statute provided that the owner of an automobile should be liable for 
negligent Injuries resulting from the operation of his car, if It was driven with his 
“consent.” The driver of one of the defendant’s taxicabs became 111 and without the 
defendant’s knowledge procured X to drive the cab for him. X negligently ran Into 
the plaintiff. The court held that X’s driving the cab was not unauthorized, and 
that the owner of the cab was, therefore, liable under the statute. 


3 See Thayer, Public Wrong and Private Action, (1914) 27 Harv.L.Rev. 3l7, 
Selected Essays on the Law of Torts 276 ; Davis, The Plaintiff's Illegal Action as 
^..Defense, (1905) 18 Harv.L.Eev. 605; Schneider, Negligence by Violation of Law, 
Boston Univ.L.Rev. 217 ; Notes and Comments : (1918) 18 Gol.L.Rev. 603 ; 
mafk28 Col.L.Sev. 984; (1902) 15 Harv.L.Bev. 226; (1915) 28 Harv.L.Rev. Ill; 

Harv.L.Eev. 541; (1928) 27 Mich.L.EeT. 116; (1924) 72 U.Pa.L.Eev. 187; 
.Tes.L.Eev. 398; (1918) 5 Va.L.Eev. 145; (1928) 14 Va.L.Rev. 582. 


the 
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ture, the court is writing the statute which it thinks the legislature 
should have enacted. 

But even though a court refuses to construe a statute to create 
a civil liability, this does not preclude the possibility of the statute 
having an important bearing upon the liability of a defendant in a 
civil suit. The court may reach this result in a perfectly legitimate 
fashion by holding that the violation of the statute is an element of 
a tort resting upon negligence. The difference between these ap- 
proaches in a given case may be one of technique rather than result, 
but there is a good deal to be said in favor of using the proper means 
to reach a given end.® 

Here we are faced with the common law creation of negligence. 
The liability of the defendant is based on common law principles, and 
the statute has only an indirect bearing. The proposition is that the 
defendant is liable for his negligent torts, and the violation of the 
statute becomes an element of negligence. . 


SECTION 9. JUDICIAL ADAPTATION OF COMMON LAW TO 
BASIC LEGISLATIVE CHANGES 

MATHEWSON v. MATHEWSON 

Supreme Court of Errors of Connoctlcut, 1006. 

79 Conn. 23, 03 A. 280, 5 L.R.A.,N.S., 611, 6 Ann.Cas. 1027. 

Hamersley, J. The plaintiff alleges that the defendant,' for a valu- 
able consideration, promised to pay her upon her demand a certain 
sum of money. The defendant, by his demurrer to the plaintiff’s an- 
swer to the defendant’s plea in abatement, in effect admits, for the 
purpose of determining the question of law in issue, that he did prom- 
ise as alleged in the complaint, and claims that the plaintiff cannot 
maintain this action against him for the enforcement uf that promise. 
It goes without saying that, if the parties had the right to make this 
contract, the plaintiff can sue the defendant for its breach, unless 


[Footnotes 4 to 7 are omitted. Ed.] 

8 Compare the reasoning in those cases: In Evers v. DavKs, . . . [and] 

in Phillips V. Britannia Hygienic Laundry Co., [1923] 2 K.B. 832, Atkin, L. J. said; 

“I imagine that the rule is this, that where a statute Imposes a duty upon an 
individual the question whether a duty is owed to a person aggrieved by a breach 
of the statute depends on the intention of ihe statute as to whether it is Intended 
that a duty shall be owed to the individual as well as the state, or that the duty 
shall be owed to the state only. That will depend on the construction of the stat- 
ute as a whole, and the circumstances in which it is made, and one of the circum- 
stances to be taken into consideration is this: Does the statute on the face of it 
contain a reference to the remedy for tlie breach of its provisions? If it does, this 
Is prima fade the only remedy. That, however, is not conclusive; one must still 
look at the intention of the Leglslatme to be ascertained from the words used and 
one may come to the conclusion that, although the statute enacts a duty and im- 
poses a penalty for the breach of that duty, the statute may still Intend that a 
duty shall be owed to the person aggrieved." To find from the “words used" an 
intention to create a civil liability, when the statute ex hypothesi says nothing 
about a civil liability would seem to be quite a feat. 
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such suit is clearly forbidden by some positive statute. “Wherever 
there is a valuable right and injury to it with consequent damage, the 
obligation is upon the law to devise and enforce such form and mode 
ot redress as will make the most complete reparation.” Foot v. Card, 
58 Conn. 1, 9, 18 A. 1027, 6 L.R.A. 829, IS Am.St.Rep. 258. The 
right to contract involves the right to sue for breach of contract, and, 
when the law creates a new right to contract, the mere creation of the 
right includes an appropriate remedy by suit for its violation. The 
defendant’s claim, therefore, is manifestly wrong, unless he can main- 
tain the proposition upon which he founds it, namely, the parties had 
no power to make the contract alleged. It is not claimed that any 
disability attaches to the person of either of the parties. Each is of 
age and of sound mind. Each is capable of acquiring, owning, and 
managing property. Each is capable of making lawful contracts with 
.all persons and with each other, unless there is some law which pro- 
hibits any contract, or at least the contract alleged in the complaint, 
between this plaintiff and defendant. It is admitted that the parties 
intermarried since April 20, 1877, and the defendant contends that a 
law prohibiting any conti’act between the plaintiff and defendant is 
to be found in the law (including the married woman’s act of April 
20, 1877) defining the civil status of husband and wife. For the pur- 
pose of avoiding confusion, we will first consider our law as it affects 
the status of married persons, without reference to the exceptions to 
the rule which have obtained in courts of equity in respect to those 
^ wives who have a separate estate. 

The relation of husband and wife, although necessarily regulated 
by positive law, is not, like the relation of guardian and ward, created 
by that law. Like the relation of parent and child, it is the offspring 
of the law of nature, and these two relations constitute the family. 
The family and .the obligations and privileges pertaining to it reach 
back of all state regulations. Payne’s Appeal, 65 Conn. 402, 32 A. 
948, 33 L.R.A.’ 418, 48 Am.St.Rep. 215. The essential character of 
the relatioh of husband and wife, as determined by the law of nature 
and the correlative rights and duties pertaining to it, may be de- 
veloped, perverted, or confused, but cannot be destroyed, by the posi- 
tive law which defines their legal status. The prevalent conception 
of the true nature of this relation may be affected by, and may affect, 
the changing conditions of society, and may be affected by, and may 
affect, legislation defining the legal status. While legislation is or- 
dinarily in accord with the notion of the true relation presumed to 
prevail at the time, it does not purport to create that relation. The 
rights and duties growing out of the natural relation are of a kind 
that must vary with changing circumstances, and of a nature in the 
main impracticable of enforcement through legislation. In defining 
the legal status of married persons, the law determines the change 
in the civil rights of each wrought by the fact of marriage. The legal 
status thus established necessarily involves certain incidental rights 
which may or may not be expressed, and which may be established 
or altered by law without necessarily altering tlie status resulting 
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from mari-iage. The primary and controlling change in legal status 
wrought by force of the marriage relates to the freedom of the per- 
son, but mainly to the capacity of owning property, and the incidents 
of the latter are the power of making contracts and of suing and be- 
ing sued. In most English speaking communities, by the law as first 
established, the wife by force of the marriage lost her legal identity 
and the capacity of owning property, and as incident to this she lost 
the power of making contracts and of suing and being sued. But, by 
the law as now generally established, she does not by force of the 
marriage lose her legal identity, nor the capacity of owning property, 
and does not lose the civil rights incident to this capacity. This 
change in status has been accomplished in different ways and more 
or less gradually. In Connecticut, perhaps more fully than elsewhere, 
it has been accomplished by a single radical act of legislation, directly 
reversing the former primary and controlling change in legal status, 
affected by force of the marriage, and such radical change more 
clearly involves a consequent change in the civil rights purely inci- 
dental to the status. This consequent effect upon incidental rights 
plainly comes within the rule that, where the reason of the law fails, 
the law ceases to operate. 

By our first legislation it was enacted that justice should be ad- 
ministered according to the laws of this jurisdiction, "and for want 
thereof according to the rule of the Word of God.” 1 Col.Rec, pp. 
21, 509; Revision 1672, Preface; Fitch v. Brainerd, 2 Day, 163, 190, 
193, 194. By this law, first enacted in 1637-38, the wife’s legal iden- 
tity by force of the marriage became merged in that of her husband, 
and her legal capacity to own or acquire property, real as well as 
personal, was lost. By force of the marriage her personal freedom 
was subjected to the will or control of the husband. Until the reign 
of Charles II, the right of a husband to correct his wife was recognized 
(1 Bl.Comm. 444), and until comparatively recent times the right 
of the husband to restrain the person of his wife by confinement for 
the purpose of securing her obedience was recognized. The law which 
attached such subjection to the legal status of a married woman 
has been abolished, but not by direct legislation. It has disappeared 
under the continuous pressure of judicial interpretation or indirect 
legislation. The law, however, which attached to the status of a mar- 
ried woman an incapacity to own property, with the consequent in- 
ability to make contracts and to sue or be sued, remained unchanged 
in theory until 1877. 

The foundation of the legal status, namely, the unity in the husband 
of his own and his wife’s legal identity and capacity to own property, 
was removed, and a new foundation, namely, equality of husband and 
wife in legal identity and capacity of owning property, was laid by the 
act which took effect April 20, 1877 (Pub. Acts 1877, p. 211, c. 114; 
Revision 1902, §§ 4545, 4546, 391, 392). This legislation is remedial, 
not as ameliorating an existing evil, but as eradicating that evil. It is 
in the nature of fundamental legislation involving all the results neces- 
sarily flowing from the principle established. . . . 
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The completeness of this change cannot be questioned. The act, in 
the clearest terms, declares that equality in personal identity and in the 
ownership of property shall replace the unity of all rights in the hus- 
band as the legal status effected by intermarriage. 

We think that in enacting this law the state adopted a fundamental 
change of public policy; that the new legal status established for 
married persons by the act was based upon, and must be administered 
in accordance with, this policy; that in every marriage contracted 
since April 20, 1877, husband and wife alike retain the capacity of 
owning, acquiring and disposing of property belonging to unmarried 
persons; that the power of contracting incident to such capacity 
necessarily follows; and that the legal status of husband and wife 
involves the capacity to contract with each other and with oth- 
ers, . . . 

It is doubtless true that, by reason of the marriage relation, some 
events which, as between unmarried persons, would give rise to a 
cause of action, would not, as between man and wife, have the same 
effect. The nature of such events, should the question arise, must be 
determined in view of the public policy upon which our legislation of 
1877 was based, and not in view of the policy recognized in our legisla- 
tion of nearly three centuries ago. It is sufficient, for the disposition 
of this case, to say that such possible events do not include a contract 
upon valuable consideration to pay a certain sum of money and a 
breach of that contract. It may be that the action of the trial court, 
in overruling the plaintiff’s demurrer to the defendant’s plea alleging 
a marriage, is sustainable under existing rules of practice in pleading, 
but that question is now immaterial. The plaintiff has answered alleg- 
ing that the marriage mentioned in the plea took place since April 20, 
1877, and this allegation, if true, is a sufficient answer to the plea. The 
defendant’s demurrer to the answer should therefore have been over- 
ruled. 

Reversed. 


SCHULER V. HENRY 

Supreme Court of Colorado, 1908. 42 Colo. 367, 94 P. 360. 

. Steele, C. J. The record presented requires us to determine this 
question: Is a husband liable for the tort of his wife, committed during 
coverture, and without Iris presence, and in which he in no manner 
participated? The rule of the common law which makes the husband 
liable for the torts of his wife has not been expressly repealed, and 
unless it has been repealed by implication the question must be an- 
swered in the affirmative. In determining whether the rule of the 
common law has been abrogated by the enactments concerning married 
women or is stiU in force, it will be necessary to briefly consider the 
status of a married woman at common law and her status under the 
statutes of this state. At common law the husband and wife were 
considered as one person, as having hut one will between them— -that 
seated in the husband, as the head and governor of the family. . . , 
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As compensation tor depriving her of a legal existence, and depriv- 
ing her of the enjoyment of her property, and of being under the 
dominion of her husband, the wife had the benefit of her legal nonen- 
tity, and she was presumed to have acted under the direction of her 
husband, . . . 

. The wife in Colorado has been wholly emancipated “from 
the condition of thraldom in which she was placed at common law.” 
And, as stated by Chief Justice Thatcher in Wells v. Caywood, 3 Colo. 
494; “The wife in Colorado is the wife under our statute and not the 
wife at common law, and by our statutes must her rights be deter- 
mined; the common law affecting her rights, as we shall presently see, 
having been swept away.” 

. We can find no just reason for holding the husband liable 
for the torts committed by his wife unless committed by his direction. 
He cannot be held upon the common-law theory of unity of husband 
and wife. The unity has been severed, and we have grafted into our 
system of jurisprudence the benign principle of the civil law, where- 
under “husband and wife are considered as two distinct persons, and 
may have separate estates, contracts, debts, and injuries.” Wells v, 
Caywood, 3 Colo. 487. He cannot be held upon the ground that she 
cannot be held without him, for she can be sued in all matters as if 
she were sole. He cannot be held upon the ground that he has control 
of her property and should respond in damages with it, because he has 
no control of her property, and she may do with it as she pleases. He 
cannot be held upon the theory that he has the power to restrain her, 
because he has no such legal power. As he has no legal control over 
her person or her property, he should not be held for her wrongs. In 
fact, not one of the reasons assigned by courts and text writers for 
holding the husband liable exists in this state; and as the reason for 
holding the husband no longer prevails, he should not be required to 
respond in damages for the torts of his wife. . . . 

Reversed, action dismissed. 

Maxwell, J. (dissenting) .... It has been repeatedly held by 
this court that statutes in derogation of the common law shall be strict- 
ly construed, and in considering repeals of the common law by implica- 
tion the same rules should be applied as are applied to statutes, for the 
reason that the common law is made a part of our jurisprudence by 
statutory enactment. We believe that many if not all of the arguments 
of the learned Chief Justice are subject to the criticism contained in 
the following excerpt from the dissenting opinion of Mr. Justice 
Campbell in Insurance Co. v. Ross-Lewin, 24 Colo. 43, 56, 51 P. 488, 
493, 65 Am.St.Rep. 215: “But these and similar arguments are more 
properly addressed to the legislative department as reasons for chang- 
ing a long recognized common-law rule, and should not be potential 
with courts as a reason why they should encroach upon legislative 
functions.” . . . 
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NOTE 

In Glow V. Chapman, 125 Mo. 101, 28 S.W. 328, 26 L.E.A. 412, 46 Am.Sl.Eep. 408 
(1804), the couvt, pointing out that under the statutes the status of married women la 
onlively different from what it was at common law, held that a married woman can 
maintain an action against a third person for alienation of her husband's affections. 


OPPENHEIM V. KRIDEL 

Court of Appeals of New York, 1023. 236 N.Y. 156, 140 N.E. 22T. 

[The case appears supra, p. 86.] 

NOTE 

Cf. Edwards v. Porter, [1025] A.G. 1, discussed In 38 Harr.L.Rev. 1114 (1025), 
where the court took the position that, notwithstanding the Married Women's Prop- 
erty Acts, a hnshand is still liable for his wife's torts. 


JOHNSON V. UNITED STATES 

United States Court of Appeals for the District of Columbia, 1946, 

157 P.2d 200. 

Edgerton, Associate Justice. Appellant was convicted of forgery, 
under D.C.Code 1940, § 22 — 1401, and also of conspiracy under 18 U.S. 
C.A. § 88. His co-conspirator was his wife, who was convicted but is 
not a party to tliis appeal. 

Appellant urges that it is legally impossible for a husband and wife 
to conspire with each other. The old common-law rule to that effect 
has been followed in Dawson v. United States, 9 Cir., 10 F.2d 106, 107, 
Gros V. United States, 9 Cir., 138 F.2d 261 (one judge dissenting) , 
United States v. Shaddix, D.C,, S.D.Miss. 43 F.Supp. 330, and a number 
of State cases. There are some State cases to the contrary. Dalton v. 
People, 68 Colo. 44, 189 P. 37; Marks v. State, 144 Tex.Cr.R. 509, 164 
S.W.2d 690. The old rule was based on the common-law fiction that 
husband and wife were one person. Acts of Congress have established 
tihe separation of husband and wife as to property, contracts, and torts 
in the District of Columbia. We agree with the District Court of the 
United States for the District of Columbia, which ruled upon the 
question in denying the motion of the present appellant’s wife for a 
new trial, that this legislation has made the fiction obsolete. No rea- 
son remains why the law should not recognize the obvious fact that 
■file relation of husband and wife does not prevent two persons from 
conspiring to commit an offense. The interest of society in repressing 
crime requires that the fact be recognized, and our common-law sys- 
tem does not require that its recognition await express legislative 
action. . . . 

Affirmed. 
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NOTES 

1. In Sliite V. Ilonulon, Fla., 27 So.2d 8.33 (1045), In Uio course of his m.ajorlty 
opinion liolding that ,a man can steal Irom his wife, Terrell, J., remarked: “A 
court can no longer interijrct the law from the hack of an ass ; the process is so 
.slow that It overlooks factors that require a different interpretation to day from 
what might have been reiiuircd yesterday. Before the turn of the century the 
question in this case might have required a different answer”. 

2. See lleos v. Hughes, (1040) 2 Aileng.Rcp. 47, noted in 62 L.Q.Ecv. 319, 


THOMPSON V. DELAWARE, LACKAWANNA & 
WESTERN RAILROAD CO. 

Superior Court of Pennsylvania, 1910. 41 Pa.Super. 61T. 

Opinion by Orlady, J, 

The plaintiff recovered a verdict of $779, as damages for the alleged 
negligent killing of her son, aged seven years. The questions involved 
are first, the right of a mother of an illegitimate child to recover for 
injuries sustained by the child resulting in his death, and, second, the 
question of contributory negligence, which may be first considered and 
dismissed as without having any merit. . . 

The other question is of a more serious character and we are without 
direct authority in this state in regard to it. Prior to the act of July 
10, 1901, the mother of an illegitimate child could not recover in such a 
case. 

The Act of April 26, 1855, P.L. 309, provides that the persons en- 
titled to recover damages for any injury causing death, shall be the 
husband, widow, child or parent of the deceased and no other relative. 
By the Act of May 14, 1857, P.L. 507, it is provided that in any and 
every case where the father and mother of an illegitimate child or 
children shall enter into the bonds of lawful wedlock, and cohabit, 
such child or children shall thereby become legitimated and enjoy all 
the rights and privileges as if they had been born during the wedlock 
of their parents. The next step in this remedial legislation is in the Act 
of April 6, 1868, P.L. 67, which provides, that all marriages theretofore 
contracted between parties within the degree of affinity as prescribed 
by act of 1860, of which issue is born, are thereby legalized, and the 
child or children of such marriages shall have all the rights and priv- 
ileges of children born in lawful wedlock. This was followed by the 
Act of June 5, 1883, P.L. 88, which declares that illegitimate children 
bom of the same mother, and leaving as survivors neither mother nor 
issue capable of inheriting, shall have capacity to take and inherit from 
each other personal property as next of kin and real estate as heirs in 
fee simple, in the same manner as children horn in lawful wedlock. 
This was evidently enacted to remedy the effect of Woltemate’s App., 
86 Pa. 219, in which it was held that the act of 1855 did not enable 
illegitimate children to inherit from each other. The act of June 14, 
1897, amending the third section of the act of 1855, provides, that 
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illegitimate children shall take and be known by the name ot their 
mother, and they and their issue and their mother and grandmother 
shall respectively have capacity to take or inherit from each other 
personal estate as next of kin, and real estate as heirs in fee simple; 
and as respects said real or personal estate, so taken or inherited, to 
transmit the same according to the intestate laws of this state. 

Prior to 1874, a great number of private or special acts of assembly 
were passed, providing that certain named illegitimate children of 
certain named parties, “shall be legitimated, and shall have and enjoy 
cdl the rights and privileges of children bom in lawful wedlock, with 
the right to inherit and transmit any estate whatsoever,” 

The next act on the subject is the one which is vital to this case, that 
of July 10, 1901. It is entitled an act, “to regulate and define the legal 
relation of an illegitimate child or children, its or their heirs, with each 
other, and the mother and her heirs.” The first section is as follows; 
“That illegitimate children shall take and be known by the name of 
their mother, and the common-law doctrine of noUius filius, shall not 
apply as between the mother and her illegitimate child or children, 
but the mother and her heirs and her illegitimate child and its heirs, 
shall be mutually liable one to the other, and shall enjoy all the rights 
and privileges one to the other, in the same manner, and to the same 
extent, as if the said child or children had been born in lawful wedlock.” 
The second section provides, “The mother of an illegitimate child, her 
heirs and legal representatives, and said illegitimate child or children, 
its or their heirs and legal representatives, shall have capacity to talce 
or inherit from or through each other, personal estate, as next of kin, 
and real estate as heirs in fee simple or otherwise, under the intestate 
laws of this commonwealth, in the same manner and to the same 
extent, subject to the distinction of half-bloods, as if said child or chil- 
dren had been born in lawful wedlock.” Section 4 is as follows: “The 
intent of this act is to legitimate an illegitimate child and its heirs, as 
to its mother and her heirs; but it is not intended to change the exist- 
ing laws with regard to the father of such children, or their respective 
heirs or legal representatives.” 

Tire plaintiff was originally married to a man named Ward, who died 
more than a year prior to the birth of her son, Willie, and after his 
birth she was married to her present husband. While the action was 
originally brought in the name of George Thompson and Max-y Thomp- 
son, the record was subsequently amended by striking therefrom the 
name of George Thompson, it being conceded that he was improperly 
joined with the mother as a plaintiff. 

In construing the act of 1901 we are aided by many decisions in arriv- 
ing at a proper interpretation of the legislative will; all of its parts 
are to be taken together, and the legislative intention so ascertained 
will prevail over its literal import, or its strict letter; the title may be 
considered, and the construction most agreeable to reason and justice 
shall be adopted as embodying the intention of the lawmakers, for it 
will not be presumed that the legislature contemplated unreason or 



Sec. 9 Judicial Adaptation of Common Law 1293 

injustice. While this is a statute in derogation of the common law, and 
as such it is to be strictly construed, yet it is not to be extended 
by implication beyond the legal import of the words used, so as to 
embrace cases or acts not clearly described by such words, or to bring 
tliem within a prohibition or penalty of such a statute. A strict con- 
struction does not mean that words will be so restricted as not to have 
their full meaning, and that the rule of strict construction will not be 
applied with such technicality as to defeat the purpose and the true 
intent or meaning of the statute. Statutes which give a right to the 
personal representative of a deceased for tortious acts, should be con- 
strued strictly, but on the other hand, it is just as positively held, that 
such statutes are remedial inasmuch as they provide a remedy for an 
obvious wrong, and that in this sense they should be construed liberal- 
ly. They are made to supply defects or abridge superfluities in the law, 
and m construing any statute we are to keep in mind the old law, the 
mischief and the remedy intended; that which is within the mis- 
chief intended to be remedied is considered within the statute al- 
though not within the letter, and that which is not within the mischief 
is not within the statute, though within the letter. 

In Moritz v. Garnharl, 7 Watts, 302, the Supreme Court held that 
the grandfather of an illegitimate child might maintain an action on 
the case for the abduction of the illegitimate child of his daughter, 
Judge Gibson saying, “Though a bastard be not looked upon as a child 
for any civil purpose, the ties of nature are respected in regard to its 
maintenance, and can it be said, having bestowed his affection on this 
child and reared it by his bounty, he shall not be permitted to exercise 
the rights of a father to it, as against an intermeddler. It would be a 
reproach to the law if he should not. The stern simplicity of feudal 
principles is gradually bending to the more complicated relations of a 
milder civilization,” Prior to 1901, the rights even of the mother of 
an illegitimate child were very circumscribed. 

In interpreting this statute, the question is not. Could the right of 
the mother of an illegitimate child to maintain the action have been 
more clearly expressed? but. Do the words used clearly convey the 
legislative intention of her right to maintain such an action? There is 
no ambiguity in its provisions, it is the last step taken in a long series 
of enactments and adjudications, involving the same subject-matter, 
and each enactment is a step forward in the direction of relief and 
protection for the unfortunate mother of an illegitimate child, and of 
an increase of the rights of her offspring. By its very terms the old 
common-law doctrine of nullius filius no longer applies; the mother 
and her heirs, and the child and its heirs shall be mutually liable one to 
the other, and shall enjoy all the rights and privileges one to the other, 
in the same maimer, and to the same extent as if the child had been 
born in lawful wedlock, and the special declaration of intent is stated in 
unequivocal words to be, to legitimate an illegitimate child as to its 
mother. With this declaration of intention, can it be questioned that 
the object and effect of this statute was to change the status and capac- 
ity of an illegitimate child to the status and capacity of a legitimate 
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child, and create the relation of parent and child for all purposes as 
if the latter had been bom in lawful wedlock. These are the words 
used, and to our mind they can be interpreted in but one way. We 
held in Com. v. Gilkeson, 18 Pa. Superior Ct. 516, that children born 
prior ^ to marriage, who have been legitimated by the subsequent 
marriage of their parents, are not liable to pay a collateral inheritance 
tax upon the estate passing from their father to them. 

The last consideration of the question by the Supreme Court is in 
Com. V. Mackey, 222 Pa. 613, 72 A. 250, 128 Am.St.Rep. 825, and it is 
there held in referring to this act of 1901, by Judge Brown that, not 
only are all the rights and privileges of a child born in lawful wedlock 
conferred upon any illegitimate child, as between it and its mother, but 
these rights and privileges are to be enjoyed in the same manner and to 
the same extent as if the child had been bom in lawful wedlock 
. the expressed purpose of the act is to legitimate an illegiti- 
mate child as to its mother, and, as a proper, logical and humane 
incident to such legitimation to confer upon such child every right and 
privilege enjoyed by a child bom to wedded parents. This act was 
intended to apply alike to the unfortunate mother and the helpless 
child and to remove all legal obstructions, as between them, that had 
theretofore existed by reason of the illegitimacy of the child. 

As said by Judge Woodward in Killam v. Killam, 39 Pa. 120, the 
words used by the legislature were large enough to confer all the civil 
rights of legitimacy, and as it was a remedial and humane law, it ought 
not to be cramped in the construction. 

The opmion of the learned trial judge in denying the motion for 
judgment for the defendant, fully justifies his disposition of all the 
matters raised by the questions involved. 

The assignments of error are overruled and the judgment is affirmed. 

NOTES 

1, See Khode Island Hospital Trust Co. v, Hodgkin, 48 B.I. 459, 137 A. 381 
(1927), holding that where a testator devised property "to the children or other 
fleacendprts” of testator’s daughter, an illegitliiinte child of the daughter was en- 
titled to receive the property. The court said, “It Is plain . , . that under 

the Khode Island statute a child born out of wedlock is the legal child of its mother 
and is to be so regarded with reference to the provisions of other statutes deal- 
ing generally with the legal rights of ‘children or descendants’. . . . The legit- 

imating or enaWlag act by milking the illegitimate child the legal child and heir 
of his mother has also without speciftc legislative declaration given him that stand- 
ing with reference to other statutory provisions. ... At the time tho tes- 
tator made his will the remedial statute (permitting inheritance) and the construc- 
tion placed on it by this court had been the settled law of this State for many years. 
The court had held that the legislative intent which would ordinarily attach to 
other statutes was modified by the provisions of the remedial Statute. We are of 
the opinion that It should be said, with etiual re.ason, that the ordinary testa- 
mentary intent would he modified by tho statute as construed by the Supreme 
Court. The testator made his will in that .state of the law and in the nhsenoe of 
provision to the contrary, the terms ‘children or other descendants’ as used by him 
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would iududo illegitimiUe as well as legitimate cliildren or deacciulanta ol Ws 
(l.iughtcp, . . 

See also Hadley v. City oI Tallahassee, 67 Pla. 430, 05 So. .HS (1014); Security 
Title & Trust Co. v. West Chicago St. R. R., 91 Ill.App. 332 (1900); Bennett v. 
'folev, 15 Gi-att (Va.) 5S8 (1800) ; Estate of Wardell, 57 Cal. 484 (1S81) ; but cf. 
Will of Scholl, 100 Wis. OCO, 70 N.W. 616 (1898). 

2. In Brown v. Schorrer, 5 Colo.App. 255 (aR’d 21 Colo. 4S1) (1894), the Issue 
was whether marriage, without birth of issue, operates to revoke a husband’s will 
by operation ol law. The common law required both, marriage and the birth of an 
iicir. Reason was that neither wives nor daughters could Inherit lands. But 
modern statutes make surviving spouse an heir. “In accordance with what we be- 
lieve to be the spirit and the reason of the doctrine, and in accordance with what 
we believe to be the purpose and spirit of our legislation, we hold that the marriage 
of a testator, whether or uot it be followed by the birth of an heir, is operative to 
revoke any will which he had antecedently made.” 

See Karr v. Robinson, 107 Md. 376, 173 A. 584. (1934), where the court hold that a 
will, executed after the testator’s second marriage but before the birth of issue 
by that marriage, was impliedly revoked by tlie subsequent birth of a child for 
whom no provision was made in his will. The court said, “The facts of marriage, 
subsequent to the execution of a will, and the subsequent birth of a child, are now 
generally held to he sufllcleut to revoke a will by implication, subject to certain 
exceptions to tlic rule. The authorities, however, are not in accord upon the ques- 
tion whether or not the ooucurroiice of such facts is essential to an implied revoca- 
tion of tlic will. Some have held concurrence not essential, while olhers have 
taken a eonti-ary view. In most of the states, stnLute.s have been passed relative 
thereto. In this state no such statute has been passed, nor has there been any 
case before this court where this question has l)cen rahsed upon facts similar to 
those In this case. . . . The court, so far ns we are able to ascertain, has 

never passed upon the question here involved, and hence we arc at liberty to follow 
either line of decisions, and, as fliose cases holding that the eononrroiicu of the 
facts named are not essential appear to us to be most logical, we will hold that the 
will, in tills case, was impliedly revoked.” 

Of this Maryland case it has been said, "The approach of the Instant court, In 
detoiTnlnlng that the common law of Maryl.and relating to implied revocation of wills 
shall be guided by this trend of legislative opinion in other jnri.'iclictions, assumes 
a significance out of proportion to the holding.” 35 Col.L.Eev. 787 (1935). 

See also Colcord v. Conroy, 40 Fla. 97, (1898), and Teopfer y. Kaeufer, 12 N.M. 
372 (1904), in both of which the court held that where a woman executed a will, 
then married, and thereafter died leaving only her husband surviving, the will was 
impliedly revoked by the marriage. In the latter case the court said, "By the mar- 
riage not only a husband or wife, but a new heir capable of inheriting all of the 
property comes Into existence, and in accordance with what we think Is the spirit 
and reasoning of the doctrine and the purpose and meaning of our laws, we hold 
that the marriage of a testator, whether or not it be followed by the birth of an 
heir, Is operative to revoke any antenuptial will." 
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JUNG V. ST. PAUL FIRE DEPT. RELIEF ASS’N 
Supieme Court of Minnesota, 1947. Mmn. — , 27 N W.2(l 151. 

Matson, Justice. Plaintiff, by his mother as guardian ad litem, 
appeals from a judgment entered for defendant in an action for the 
recovery of certain pension benefits alleged to be due him upon the 
death of his illegitimate father. 

Plaintiff is a minor child and was bom out of wedlock on Decem- 
ber 19, 1938, to Dorothy Jung. Prior thereto, on November 1, 1938, 
Thomas James Kell, in writing and before a competent attesting 
witness, declared himself to be the father of plaintiff, who was then 
unborn, as part of a written stipulation for settlement entered into 
by the mother, the state board of control, and said Thomas J. Kell, 
whereby the latter agreed to pay and did pay $1,000 for and in con- 
sideration of being relieved from all further liability on account of 
plaintiff, pursuant to Minn.St.l945 and M.S.A. § 257.28. This stip- 
ulation was approved by the Ramsey county district court. 

Thomas J. Kell, who during his lifetime was a member of the St. 
Paul fire department and also an active member in good standing 
of defendant association, was killed in the line of duty on January 
9, 1942. According to the by-laws of defendant, if an active mem- 
ber dies leaving a widow who was his legally married wife or leaves 
a child or children, such widow and said child or children shall be en- 
titled to a pension out of the association’s benefit fund. In the case 
of a child, such pension would amount to $11.66 per month and would 
continue until the age of 16 years is attained. Defendant is organized 
under and subject to Minn.St.l945 and M.S.A. § 69.48, which pro- 
vides: 

“When ... an active member of a relief association, dies, 
leaving 

“(1) A widow . . . ; or 

“(2) A child or children . . . [such] widow and the child 

or children shall be entitled to a pension . . . : ” 

Subject to certain limitations, which are not here material, such 
statute further provides that the pension shall be granted “in con- 
formity with the by-laws” of the association. 

After plaintiff’s application for a pension had been rejected by de- 
fendant, the present suit was instituted on his behalf by his mother 
as guardian ad litem to compel defendant to pay plaintiff the afore- 
said monthly pension. The trial court found specifically that plaintiff 
was not a child of Thomas James KeU within the meaning of the 
foregoing statute and within the meaning of defendant’s by-laws. 
The only issue we need consider is whether plaintiff, bom out of wed- 
lock and whose parentage has been acknowledged by the father in 
writing and before a competent witness, is a child of the said father 
within the meaning of that term as used in § 69.48 and in defendant’s, 
by-laws. 
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1. At common law, a child born out of wedlock is said to be filius 
nullius, the child of nobody, or filius populi, the child of the people. 
Tlie common law is in force in this state except as it has been ab- 
rogated by statute or is not adapted to our conditions. 1 Dunnell, 
Dig. & Supp. § 1503, and cases cited. Most states, including Min- 
nesota, have enacted statutes mitigating to a greater or less degree 
the rigors of the common law and have conferred upon illegitimates 
certain limited rights. See, Minn.St.l945 and M.S.A. §§ 525.172 and 
176.01, subd. 3; In re Snethun’s Estate, 180 Minn. 202, 230 N.W. 
483; Reilly v. Shapiro, 196 Minn. 376, 265 N.W. 284. In numerous 
cases, the question has arisen whether illegitimates are included with- 
in such terms as “child” or “children” as used in statutes, wills, deeds, 
and other instruments. By the weight of authority, when the word 
“child" or “children” is used in a statute it means a legitimate child 
or children, unless the statutory language reflects an intent to the 
contrary. A similar interpretation has been adopted with respect to 
deeds, wills, and similar instruments, unless the context requires, or 
the circumstances surrounding the execution import, a meaning inclu- 
sive of illegitimates. 

2, 3. We come to a consideration of the extent to which the 
harshness of the common-law rule has been mitigated in this state 
with respect to the rights and status of children born out of wed- 
lock. 

“While the common law is flexible and adaptive, and may be ap- 
plied to new conditions, the courts cannot abrogate its established 
rules any more than they can abrogate a statute.” 1 Dunnell, Dig. 
§ 1504. 

It is the province of the legislature, not the courts, to modify the 
rules of the common law. Congdon v. Congdon, 160 Minn. 343, 200 
N.W. 76; 1 Dunnell, Dig. § 1503. We must therefore turn to an 
examination of pertinent legislative enactments to determine the de- 
gree of modification. One line of authority holds that statutes in 
derogation of the common law are to be strictly construed; but the 
more modern view is that when legislation, even though in deroga- 
tion of the common law, is remedial in character, a liberal construc- 
tion should be adopted. ... A statute conferring upon illegiti- 
mates rights which the common law denied them is remedial. Goodell 
V. Yezerski, 170 Mich. 578, 136 N.W. 451, 40 L.R.A.,N.S., 516; Burris 
V. Burgett, 16 Del.Ch. 10, 139 A. 454; Crawford v. Masters, 98 S. 
C. 458, 82 S.E. 793; Edwards v. Beard, 77 Ind.App. 478, 134 N.E. 
203; Wasmund v. Wasmund, 90 Wash. 274, 156 P. 3. The remedial 
nature of such legislation does not, however, justify a construction 
which gives to the statutory language an application and meaning 
not intended by the legislature. Gollnik v. Mengel, 112 Minn. 349, 
128 N.W. 292; Minn.St.l945 and M.S.A. § 645.08. A legislative mod- 
ification of the common law is limited in its application and by its 
necessary implication to the removal of the mischief against which 
the statute is directed. In determining the extent to which the com- 
mon law has been abrogated, we are not at liberty, even though the 

■RirA-n MAnPf%wATri Tr P Ti T -mn — fto 
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purpose be worthy, to substitute the horizon of judicial imagination 
for that of legislative intent. See, Wasrnund v. Wasmund, 90 Wash. 
274, 156 P. 3. 

4. Section 69.48 (quoted above), under which defendant is or- 
ganized, in its use of the term “child” or “children,” obviously does 
not by and of itself involve or effect any change in the common law 
so as to include illegitimates. Murrell v. Industrial Commission, 291 
111. 334, 126 N.E. 1S9; see, Annotation, 30 A.L.R. 1075. Its refer- 
ence to defendant’s by-laws adds nothing. This court (following the 
rule of State v. McCurdy, 116 Me. 359, 102 A. 72), in construing the 
meaning of the term “chilcT^ in G.S,1923j § 10136, [now Minn.St.l945 
and M.S.A. § 617.56.] Ticts already determined that such term, loith- 
out any qualifying language to the contrary, does not embrace illegiti- 
mate children. State v. Lindskog, 175 Minn. 533, 221 N.W. 911, 912. 
Although the meaning of the term “child” has thus already been 
determined, plaintiff, nevertheless, contends that the legislature, by 
reason of having enacted certain statutes extending to illegitimates 
certain specific rights denied to them at common law, has in reality 
determined that the term “child” includes an illegitimate child. The 
contention seems wholly untenable. Plaintiff first refers to § 525.172, 
which provides: 

“An illegitimate child shall inherit from his mother the same as if 
' born in lawful wedlock, and also from the person who in writing and 
before a competent attesting witness shall have declared himself to 
be his father; but such child shall not inherit from the kindred of 
either parent by right of representation ” 

Obviously, the foregoing statute pertains to, and confers only, the 
right of inheritance. It is not in pari materia with § 69.48 so as to 
provide any basis whatever for construing the two statutes with 
reference to each other. It is also clear that the legislature did not 
intend thereby to abrogate the common-law rule generally, but only 
with respect to the right of inheritance, and then in a limited degree., 
No recognized rule of construction permits this court to invade the 
province of the legislature by a process of destroying or distorting 
express statutory provisions intended to limit the application of a 
statute. Not only must this section be confined to the field of in- 
heritance, but also to a restricted portion of that field. This court 
in Reilly v. Shapiro, 196 Minn. 376, 265 N.W. 284, denied an illegiti- 
mate the right to inherit under the foregoing statute from a father 
who in bastardy proceedings, in open court, in the presence of the 
prosecuting attorney, the judge, the reporter, and the complainant, 
pleaded guilty in writing and thereby admitted that he was the father. 
Although he had been duly adjudicated to be the father, his written 
plea of guilty had not been signed by any witness as expressly re- 
- quired in the foregoing statute, and therefore this court, speaking 
through Mr. Justice Julius J. Olson, denied his illegitimate child the 
right of inheritance, and in so doing said (196 Minn, at page 379, 265 
N.W. at page 286) : 


Head & MacDonald U.O.B.Deg, 
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“Nor can it bo denied that a child born out of wedlock is as much 
in need of parental aid and the natural rights that go with the rela- 
tionship of parent and child as those pertaining to a child born in 
wedlock. Every human instinct is moved toward extending a helping 
hand to such child, already laboring under a handicap unpossible 
of removal. That is why the old and harsh rules of the common law 
have been modified and in many instances removed by statutory en- 
actments. Our own statute is proof that we have made some progress 
m that direction. However, rights of inheritance are purely statu- 
tory. We as judges cannot make law. No matter what the individual 
judgment of a judge may be, his desire to aid in extending human 
rights cannot bo employed to the extent of making law. Obviously, 
this matter is wholly one for the Legislature to regulate and define." 
(Italics supplied.) 

We have made nothing more than “some progress" in ameliorating 
the harsh rule of the common law. See, In re Snethun’s Estate, 180 
Minn. 202, 230 N.W. 483. The cautious and specific manner in which 
the legislature granted to illegitimates a limited right of inheritance 
indicates that it intended thereby to establish, not a repeal of, but 
only an exception to, the general rule. 

Plaintiff also cites § 176.01, subd, 3, whereby it is provided that 
the term “child” or “children" as used in the workmen’s compensa- 
tion act shall include all children who are entitled by law to inherit 
from the deceased. Again we have an express exception which only 
serves to illustrate the restricted manner in which the legislature 
has accorded rights to children bom out of wedlock. If the legisla- 
ture had intended to make anything more than exceptions to the gen- 
eral rule, it would have used a few simple words to accord to illegiti- 
mates all the rights enjoyed by children born of legitimate parents. 

With respect to the issues herem discussed, we find it unnecessary 
to express any opinion as to the effect of the putative father’s act in 
making a cash settlement pursuant to § 257.28, whereby he was re- 
lieved of all further liability for the care, maintenance, and educa- 
tion of his illegitimate chUd. 

In a society which has barbarically handicapped and burdened 
children of illegitimate parents for sins in the commission of which 
they had no part, much remains to be done to humanize existing 
rules of law. As a court, however, we must take legislative enact- 
ments as we find them and not invade the legislative field. 

The judgment of the lower court must be and is afiirraed. 

Affirmed. 

NOTH 

See “Bileet of Statutes Altering the Position of Illegitimate Ohlldren on Judicial 
Construction of "Wills’’, 46 Haiv.L.Hev. 890 (1932). 
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SECTION 10. THE PROBLEM OF CODIFICATION AND 
RESTATEMENT 

REPORT OF THE COMMITTEE ON THE ESTABLISHMENT OF 
A PERMANENT ORGANIZATION FOR IMPROVEMENT OF 
THE LAW PROPOSING THE ESTABLISHMENT OF AN 
AMERICAN LAW INSTITUTE. 

Submitted to a meeting of representative judges, lawyers and law teachers, 
held February 23, 1923, in Washington, D.O. American Law Institute 
Proceedings Vol. 1, 6-11 (1923). 

<C) Two Chief Defects in American Law. 

Two chief defects in American law are its uncertainty and its com- 
plexity. These defects cause useless litigation, prevent resort to the 
courts to enforce just rights, make it often impossible to advise per- 
sons of their rights, and when litigation is begun, create delay and 
expense. 

When the law is doubtful most persons are inclined to adopt the 
view most favorable to their own interests; and many are willing 
if necessary to test the matter in court while those willing to over- 
reach their neighbors are encouraged to delay performing their ob- 
ligations until some court has passed on all the novel legal theories 
which skilled ingenuity can invent to show that they need not be 
performed. In either case litigation is carried on, which but for 
the law’s uncertainty would be avoided. Again, the present degree 
of uncertainty in many parts of the law tends to create the feeling 
that the outcome of all court proceedings is uncertain no matter how 
just the claim, the result being that many whose legal rights are 
clear indirectly encourage a failure of justice by compromising with 
opponents who are conscious of the lack of merit of their own con- 
tentions. 

Furthermore, injuries caused by uncertainty in the law are not 
confined to situations in which controversies have arisen so that 
rights claimed must be either compromised or referred to the courts 
for their decision. Though one function of law is to provide rules 
by which disputes may be settled, its other equally important func- 
tion is to provide rules of action. Because of the existing uncertainty 
in the law those who turn to it for guidance in conduct often find 
that it speaks with a doubtful voice. For example, the lawyer who 
assists in the combination of commercial enterprises, or the lawyer 
who draws a will with provisions suggestive of the rule against per- 
petuities, will often find that he cannot positively inform his clients 
of the legal consequences of their acts. 

The same bad effects, though in a less degree, result from the law’s 
complexity. Besides which, complex law tends to make the admin- 
istration of justice a game in which knowledge and skiD. are more 
important for obtaining victory than a just cause. 
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The time consumed by the courts in disposing of cases is an ob- 
vious fact which all persons may note and criticise. Furthermore, 
everyone realizes that long-drawn-out litigation is, on account of the 
expense, a greater hardship on those of relatively small means than 
on the litigant with a long purse. It it therefore natural that the 
delays of the law rather than its uncertainties or complexities is the 
defect on which those who criticise the administration of justice usual- 
ly lay stress; and yet, the most of these delays are due to uncer- 
tainties and complexities. 

Perhaps, however, the most serious result of these defects is that 
they create a lack of respect for law. . 

At the outset we realized that it was useless to attempt to come 
to any final conclusion in regard to the right way to reduce the present 
uncertainty and complexity of our law until we had made a thor- 
ough analysis of the principal forces now operating to make our law 
more or less certain or more or less complex. . 

Our investigation shows that among the causes of the law’s uncer- 
tainty are: lack of agreement among the members of the legal pro- 
fession on the fundamental principles of the common law, lack of 
precision in the use of legal terms, conflicting and badly drawn statu- 
tory provisions, attempts to distinguish between two cases where 
the facts present no distinction in the legal principle applicable, the 
great volume of recorded decisions, the ignorance of judges and law- 
yers and the number and nature of novel legal cases. We also find 
that among the causes of complexity are, the complexity of the con- 
ditions of life, the lack of systematic development of the law, and 
the unnecessary multiplication of administrative provisions. 

AU these causes of the law’s uncertainty would continue to exist 
were the Federal Constitution repealed and the United States made 
one state. The fact, however, that the nation is composed of forty- 
eight states, each of which as well as the Federal Government is an 
independent source of law, means that the law on any subject in any 
one jurisdiction may differ from the law of one or more or all of 
the other jurisdictions. These variations in law are themselves a 
potent cause of uncertainty and complexity, and because of this and 
for other reasons do much injury, not only where transactions are 
carried on in two or more states, but also where transactions are car- 
ried on wholly within one state. 

Any practical plan devised and carried out by lawyers to promote 
certainty and simplicity in the law must meet those conditions caus- 
ing uncertainty and complexity which it is possible for the profes- 
sion to modify or eliminate. It is manifest that some of the causes 
are beyond the power of the bar to remedy. The number and nature 
of novel legal questions, and those differences in the law of different 
states due to differences in economic or social conditions, are entire- 
ly outside the control of the bar. Furthermore, the great volume 
of the annual increase to the already overwhelming mass of reported 
cases, which is another cause of the law’s uncertainty, cannot be di- 
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rectly checked by any action which may be taken by tlie profes- 
sion. . , . 

On the other hand, many causes of the existing uncertainty and 
complexity are more or less within the power of the legal profession 
to control by intelligent united action. Bar associations have done 
and are now doing much to improve legal education and thereby 
create conditions which will tend to reduce one cause of the law’s 
uncertainty — the ignorance of judges and lawyex’s. 

Badly drawn statutory provisions and the unnecessary multiplica- 
tion of administrative provisions set forth in statutes are, as stated, 
causes of ' tmcertainty and complexity. The wisdom of the purpose 
which the substantive provisions of the statute law are intended to 
effect is beyond the province or the power of the profession. So, 
too, the means adopted to attain an end is also often largely a ques- 
tion of public policy. On the other hand, not only the principles of 
legislative draftsmanship but also the administrative details of many 
statutes, especially the provisions for the enforcement of regulatory 
statutes, are matters concerning which the public have a right to 
secure from the bar an informed opinion. Again, the procedural law 
is in great pai’t expressed in statutes and rales of court, and this 
field of law, in so far as it applies to methods for the deteraiination 
of rights and duties, is a subject on which the people have a right 
to expect from the profession more than an informed opinion; they 
have a right to efficient direction. 

Finally, the more detailed study of the subject in Part II shows 
that lack of agreement among lawyers concerning the fundamental 
principles of the common law is the most potent cause of uncertainty. 
The bad effect of this lack of agreement is not confined to creating 
uncertainty in the law of each state. To it is due much of the un- 
necessary and harmful variation in the law of the different states. 
Closely interwoven with this cause is the lack of precision in the 
use of legal terms. Fortunately these two causes of uncertainty and 
complexity are precisely those over which the legal profession has 
the greatest control. The people through the legislatures are theoret- 
ically responsible for the uncertainties and complications of statu- 
tory enactments. The common law and its terminology, however, 
have been developed solely by lawyers. To say that the system of 
developing and applying law is primarily responsible for the lack of 
■ agreement on legal principles and the lack of precision in the use of 
legal terms does not excuse the profession which through the cen- 
turies of English history has evolved the system with all its great 
merits and also with all its defects. As the common law has been 
developed under the guidance of the legal profession, that profes- 
sion has the power and the duty to reduce its principal defects. At 
present chief among them is this lack of agi’eement among lawyers 
concerning the principles of the law and lack of precision in the use 
of legal terms. The fact that lawyers have so far failed to appre- 
ciate the. extent of the resulting evil or to recognize the responsibility 
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of the profession to try to improve conditions is the sole reason that 
today these defects loom so large. 


ROSCOE POUND. SOURCES AND FORMS OF LAW 

22 Notre Dame Lawyer 1, 71-70 (1946). 

Possibilities and Advisability of a Civil Code. 1. Purposes of 
codification. Three different ideas of a code have been urged. The 
first, which may be called the Benthamite idea, is really the idea 
of the eighteenth-century law of nature school. It regards a code 
as a complete legislative statement of the whole body of the law so 
as to put it authoritatively in one self-sufldcing form. 

A second view, at the other extreme, is that which was adopted 
by a number of the commissioners under Lord Westbury’s plan and 
has been urged particularly by Holland and by Sir James Stephen. 
According to this idea, orderly arrangement, convenience of ascer- 
tainment, and publicity are the chief objects; so that preparation 
of a code involves (a) republication in systematic form of the whole 
mass of existing law of every kind, and (b) separate codification of 
statute and common law, adhering as closely as possible to the lan- 
guage, conceptions, and methods of the old law. 

A third view, which was the one taken, on the whole, by the 
framers of the French Civil Code and by those who framed the Ger- 
man code, is that the purpose must be primarily to provide so far 
as possible a complete legislative statement of principles so as to fur- 
nish a legislative basis for juristic and judicial development along 
modern lines; laying down rules sparingly and for the analogies 
they furnish, except in the law of property and of inheritance where 
precise rules are called for. 

Bentham and Austin following him conceived that it would be pos- 
sible not only to make the law certain and accessible but to remove 
all ground for dispute as to the meaning of terms or interpretation 
of the code provisions. In other words, they conceived that the func- 
tion of the judge could be limited to the application to concrete cases 
of rules so clearly formulated that nothing more than genuine inter- 
pretation would be necessary except for new and unforeseeable situa- 
tions of fact. The notion that something of this sort can be done has 
been widespread but is refuted by all juristic and judicial experience. 
In Frederick the Great’s Code the lawmaker’s intention was to for- 
mulate with such careful minuteness that no possible doubt could 
arise in the future. Hence it was provided that the judges were not 
to have any discretion as to interpretation but were to consult a royal 
commission on any points they found doubtful and were to be ab- 
solutely bound by the answer of this commission. This sterotyping 
of the law was in accordance with the doctrine of the law of nature 
school which believed that a perfect and complete system could be 
worked out for which no changes would ever become necessary, Thus 
rational propositions could be laid down once for all so as to be avail- 
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able for every possible combination of circumstances. Perhaps it need 
not be said that the attempt to realize such an ideal proved impos- 
sible. After a time the royal commission was abolished and the right 
and duty of judges to interpret and develop by analogy had to be 
recognized. 

Conceding that the first idea is impracticable, the second plan seems 
not worth while. Sir James Stephen’s idea was that it would fur- 
nish a prelude to an eventual code in which the results of the develop- 
ment of the imperative element and of the traditional element were 
to be combined as was proposed by Lord Westbury. Justinian’s 
codification shows us that a parallel compilation of the legislative- 
made and digest of judge-made law are likely to come into conflict 
not merely by overlapping of precepts but because the presupposi- 
tion of a precept in the one way may not be that of a precept on the 
same point in the other. In this respect the codifier of Anglo-Amer- 
ican law will encounter a difficulty in the distinction of our substan- 
tive law into law and equity. It would be much greater if he started 
with a compilation of statutes and a digest of decided cases. He would 
have much more to do than be sure to choose between all conflicting 
precepts. He would need to be sure that precepts presupposing diver- 
gent starting points for reasoning were not in his code side by side. 

Those who drew up the French civil code made the first attempt 
to put the third idea into operation. In that code, on the whole, the 
attempt was made not to lay down minute rules on every conceivable 
point but to formulate broad principles. Of course this may be carried 
loo far. On certain points and in certain fields of the law definite 
rules are expedient or even necessary. But in general, as has been 
seen in other connections, the lawmaker, whether legislative or ju- 
dicial, must not be over-ambitious to lay down universal rules. . . . 

2. Objections to codification. Many Anglo-American lawyers have 
insisted that codification of the common law would be, if not im- 
possible, at least highly unfortunate. Almost everything which has 
been written in English in opposition to codification has its basis di- 
rectly or indirectly in Savigny’s tract on the Vocation of our Age for 
Legislation and Jurisprudence. Savigny’s objections to codification 
were answered by Austin. But the weight of Austin’s arguments is 
somewhat impaired by his acceptance of Bentham’s idea of a code. 

Savigny’s objections resolve themselves to three. First, he argues 
that the growth of the law is likely to be impeded or diverted into 
unnatural directions. Experience, however, shows that this is not 
necessarily true. It can hardly be doubted that, on the whole, the 
French code brought about a juristic new start which has favored 
the development of the law in France. No doubt an ill drawn or too 
hastily drawn code might afford so poor a basis for further juristic 
or judicial development as to impede the progress of a system of 
law. There is no reason to suppose, however, that the carefully 
drawn codes of the present century have had any such effect. 
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Savigny’s second objection is that a code made by one generation 
is likely to project directly or indirectly the intellectual and moral 
notions which existed at that time into days when such notions have 
become anachronisms. There is undoubted truth in this and it might 
well result from a code made on the basis of such a digest as was 
contemplated by Holland and by Sir James Stephen. But it must be 
observed that development of the law through juristic working over 
of the traditional element is open to the same objection. Our common 
law today can show more than one example of projection into the 
present of the ideas and modes of thought of the past. The law of 
the last part of the nineteenth century was full of such cases. 

Savigny’s third objection is based upon defects in the codes of the 
past. They may be summed up in two. (a) The codifiers but too 
often had only superficial knowledge of the law they tried to codify. 
Partly this was due -to the eighteenth-century notion of natural law 
which made men think they could make a wholly new system by pure 
reason without regard to the juristic or judicial experience of the 
past.. Partly it has been due to the attempt of one person or of a 
small number of persons to codify the whole law. The law of a mod- 
ern state is too complex to be so thoroughly mastered in all its parts 
by one man or a few men as to enable that man or those few men 
to draw up a code, (b) In most cases codes in the past have been 
drawn too hurriedly. Justinian’s commissioners set a bad precedent 
in that matter which was followed unhappily by those who drew the 
French civil code. The French code, the Georgia code, and the Nego- 
tiable Instruments Law in the United States are examples of the de- 
fects which necessarily result from undue haste. Field’s civil code 
is an example of the defects which are sure to result from the at- 
tempt of one man to cover the whole field. The German code shows 
what may be accomplished by a sufficiently large commission taking 
sufficient time for its work and utilizing fuU criticism from every 
side. 

To the points which Savigny made against the codes of the past, 
Austin added two others which are noteworthy. (1) He objected to 
them because they made no adequate provision for the incorporation 
from time to time of judicial interpretation. He insisted that there 
should be some provision whereby periodically the results of judicial 
■application or interpretation of the code should be incorporated there- 
in and in that way the traditional element which grows up around a 
code be made part of it. (2) He objected especially to the French 
code because it was not complete and was intended to be eked out 
by the pre-existing law. This is based largely on his idea that a 
■code can be made substantially self-sufficing. It is probably impos- 
sible to draw up a code in such a way that all reference to the pre- 
existing law to throw light upon it vwll be obviated. It is true that 
so far as possible this necessity of looking into the law before the 
code should be done away with since otherwise a tendency wiU arise 
to treat the code sections as only declaratory. Herein is one of the 
chief defects of Field’s civil code. It assumed at every point a pretty 
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thorough luiowledge of the common law, and was not in itself so clear 
and sound as to be any real help toward ascertaining the pre-existing 
law. On the other hand, the attempt to foreclose all judicial or 
juristic working over of the material of the code must in view of the 
experience of the past be pronounced futile. The most serious ob- 
jection to a code in a common-law jurisdiction is that we have no well 
developed common-law technique of developing legislative texts. Our 
technique of statutory interpretation is not adequate to the applica- 
tion of a code. 

3. Advisability of codifying Anglo-Americm law. If we apply 
to common-law jurisdictions what experience has shown as to the 
conditions which lead to codes, it must be evident that, especially in 
America, we are rapidly approaching a condition in which codifica- 
tion- is likely to be resorted to. 

(1) It can hardly be questioned that our caseTaw is by no means 
able to rise to new situations as it could do in the past. Practically 
it broke down on the important subject of employer’s liability and 
workmen’s compensation. There was clear failure in holding pro- 
moters to their duties. Development was too slow in the law of public 
service agencies and conspicuously too slow in labor law. In these 
fields legislation and administrative commissions and boards have re- 
placed common law and adjudication. Even in legal procedure it took 
legislation in England, Canada, and Australia to provide a modem 
system, although judicial rule-making has done the most for that sub- 
ject in the present century. It must be admitted that the traditional 
element has shown signs for a time of having exhausted its pos- 
sibilities. 

(2) The defects of form in Anglo-American law of today are ob- 

vious. They may be summed up as five, (a) Want of certain- 
ty. .. . 

(b) Waste of labor entailed by the unwieldy form of the law. As 

Chief Justice Sharswood put the matter, the (hfficulty is not so much 
to know the law as to know where to find it. . . . From per- 

sonal experience I can testify that the labor is very heavy. The 
judges in important appellate courts today must have law secre- 
taries to enable them to reduce this task to reasonable proportions. 

(c) Lack of knowledge of the law on the part of those who amend 
it. It must he admitted that the fault in our sometimes crude leg- 
islation on matters of private law is not all with the legislators. It 
is sometimes an almost impossible task in jurisdictions where many 
controverted questions, often fundamental, are still open, to ascertain 
with assurance what the law is which is to be changed or amended 
or abrogated. 

(d) Irrationality, due to partial survival of obsolete precepts. In 
lUinois in 1910, the Supreme Court had to decide that contingent 
remainders could still be barred by merger. After that, real prop- 
erty lawyers in Chicago trembled for a decade. What other sup- 
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posedly obsolete common-law rules must they reckon with? No one 
knew. . 

(e) Confusion. Courts are frequently led into mistakes between 
the two parallel lines of case law and statute law, dealing with the 
same subjects, the one potentially with the whole, the other unsys- 
tematically with parts here and there. No court has authority and 
no legislature, as a rule, undertakes to reduce any subject to sys- 
tematic and complete orderly statement. 

(3) Passing to the third point ... in connection with the 
enactment of codes, we come to a matter which is likely longest to 
retard effective codification in the United States. Where significant 
codes have been enacted the growing point of the legal system had 
shifted to legislation and an efficient organ of legislation on mattem 
of law had developed. Undoubtedly with us the growing point' has 
largely shifted to legislation. But we have not developed an efficient 
organ of lawmaking for the ordinary civil side of the law. In Eng- 
land, if the government takes up a proposal for legislation it has the 
machinery for pushing it through Parliament. Also through the in- 
stitution of parliamentary counsel England has got rid of some of 
the causes of crudity in legislation as to private law. But as has been 
said. Parliament is not interested in "lawyer’s law,” In the United 
States, both houses of Congress now have competent legislative coun- 
sel and this is true in some states. This, however, does not suffice to 
do more than insure the form of statutes. It seldom involves grasp 
of the legal difficulties at the root of a question. Moreover, there is 
nothing with us comparable to the taking up of a mea.sure of detailed 
law reform by the cabinet in England and thus giving it the right of 
way in a crowded session. . 

(4) On the other hand, the fourth point, the need of one law, is 
of more importance with us today than any of the others. It is sug- 
gestive that with the economic unification of the country conflict 
of laws is becoming one of the most important everyday subjects in 
the average American practice. The demand for one law was behind 
the growth of the common law. Prior to the Conquest there was no 
one law of England. Local customary law differed greatly. As one 
of the demands in Magna Carta was for one measure of com and 
one measure of ale for all England, so another demand of the time 
was for one measure of law. Such a demand may some day lead 
to codification of the common law in the United States. 

Our condition is much worse than that of England in respect of 
imcertainty, unwieldy bulk, and need of unification. 

Attempt to reshape the law by judici§Ll overruling of leading cases 
is no substitute for well drawn, comprehensive legislation. The Eng- 
lish have an advantage in that down to the nineteenth century, and 
indeed till the second half of that century, relatively few cases were 
decided by the House of Lords. Hence old cases decided by tribunals 
not of ultimate authority may be questioned, whereas with us the 
ultimate reviewing court is likely to have fixed a century ago or more 
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the law we should like to see changed or given up. Patchwork over- 
ruling along with patchwork legislative tinkering often does at least 
as much harm to the legal system as it does good. Our situation calls 
for a ministry of justice or a code; and a code will need a ministry 
of justice also. 

NOTES 

1. See arguments for and against complete codification in Salmond, “Jurispru- 
dence” (7 th ed, 1924) sec. 62; Carter, “Law, Its Origin. Growth and Function”, 
(1901), p. 312 et seq. ; Hart, “The Way of Justice,” ch. IV (1941). 

2. For a sketch of the history of codification, beginning with Roman Law, see 
Pound, “Sources and Foims of Law", 22 Notre Lame La>vyer, 1, 46 et seq. (194G). 


ERNST FREUND, LEGISLATIVE REGULATION 
New York: 1932. The Commonwealth Fund, pp. 5-10. 

In comparing code law vwth unwritten common law, we have to- 
consider the relation of code law to interpretation, to law reform, 
and to regulative legislation. 

1. The interpretative elaboration of code provisions. The outstand- 
ing difference between a civil code and the Anglo-American system 
of case law is that code provisions are limited in number while the 
number of cases is unlimited. The accumulation of case law showS' 
that the process of elaboz-ating principles and rules can be extended 
almost indefinitely, stopping only at the point, often arbitrarily as- 
sumed, where suhdifferentiation of type situations yields to individua- 
tion in the form of what is called a question of fact. ... It is 
interesting, ... to compare statements of the law of torts — a 
branch of the law which necessarily operates with abstractions (such 
as negligence or proximate cause) which at the core are matters of 
common sense, but have an extremely wide margin of uncertainty. 
The French Code has only five sections, as against thirty-one sections 
of the German Code, while the Swiss Code, with twenty-one sections, 
stands between them. On the other hand, the more didactically word- 
ed Code of (Georgia has one hundred and nineteen sections; and un- 
ofl&cial statements are even more elaborate: Jenks’ Digest of English 
Civil Law has three hundred and fifteen sections on torts, and the Re- 
statement of the American Law Institute (not claiming to be intended 
for legislative enactment) gives in one of the tentative drafts two hun- 
dred and forty-nine sections to only a fragment of the subject. . . . 

If legislation cannot rival the unwritten law in the mass production 
of declaratory rules, what is the object of codification? Of the three 
impelling reasons that historically have made for codification: uni- 
fication, law reform, and clarification, it is the latter which is most 
likely to be drawn in question. Opponents of codification may contend 
that rules which must avoid the detail of case law make a pretense 
at clarification which must be illusory, and that the pretended bene- 
fit is paid for by the loss of flexibility which is the great merit of un- 
written law. The lack of certainty may well be conceded, and na 
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lawyer will be misled by the apparently categorical form of the rule; 
but the layman’s purpose will often be served by intelligible explicit- 
ness falling short of absolute certainty; and this gives the written 
rule a political and educational value which nations living under codes 
fully appreciate. 

On the other hand, the difference in flexibility between the written 
and unwritten law is apt to be greatly overestimated; so far as the 
argumentative form of a judicial conclusion implies elasticity, it must 
be remembered that judicial decisions generally tuni on points which 
codes leave to interpretation, likewise expressed in inconclusive and 
therefore elastic form, whether through judicial decisions or through 
the writing of jurists. And in so far as the imperative form of a legis- 
lative conclusion may seem to imply inelasticity, it seems relevant to 
make two observations; first, that rules of unwritten law which corre- 
spond to code provisions are often accepted as settled with a ridigity 
hardly inferior to that of an imperative statement; and, second, that the 
legislative statement is flexible at least within the limits of inevitable 
expressional ambiguity and implication, and that the codifier has it 
within his power to choose latitudinarian terms to suit his purpose. 
The value of the provisions of the German Code concerning malice 
(§ 226) , good faith (§ 157) , and acts contro bonos mores {§ 826) lies in 
their intentional generality. . . . 

2. Codifhoatwn and law reform. One of the incidental benefits of 

codification is that it affords opportunities of correcting sporadic 
forms of anomaly or injustice which make no appeal to class interest 
or to popular imagination, and which are therefore likely to remain 
unremedied in the ordinary course of legislation. . . . Where law 

reform has strong social implications, the practical tendency, what- 
ever the possibilities of unwritten law, wiU be to transfer the scene of 
the change from the relative obscurity of the court room to the polit- 
ical atmosphere of the halls of the legislature, although it is also true 
that occasionally the relative obscurity of the court room will serve 
the purposes of law reform better than an open legislative struggle. 

3. Regulative rule§ in private law. In order to assign to legislation 
its proper place in private law, it must be realized, that, normally 
speaking, the judici^ process ceinnot produce the rule that is regu- 
lative in character. ... As the law becomes more socialized, 
the demand for qualified, in preference to absolute, rights increases; 
and in satisfying this demand, the uncompromising logic of the courts 
has proved inferior to legislation. 

In any of the European civil codes it is possible to distinguish the 
relatively permanent stock of abstract and, conceptual doctrines, large- 
ly the inheritance from Roman jurisprudence, from the innovations 
which involve administrative arrangements. The progress of the 
law lips largely in the latter, and a considerable part of this more mod- 
ern law (title registry, corporation law, etc.) has been built up outside 
of the codes. Accident liability is transformed into schemes of com- 
pensation and of social insurance, the labor law becomes a system of 
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administration, and many commercial transactions are placed under 
some form of official supervision. The declaratory part of the piivatc 
law retains its absolute importance, but, in comparison with the regu- 
lative part, its relative importance is constantly diminishing. 

NOTE 

In Stone, “Some Aspects of the Problem of Law Slmijliflciition”, 23 Celum.L.Rev. 
310, 320^321 (1923), the author states: 

“But the problem of simplifying our law in Its statement and in Its mechanism 
is due not alone or pidncipally to the volume and character of its literature. It is 
one which Is inherent in the nature of the common lavv and the method ol its crea- 
tion. The common law doctrine of precedent, whereby the judicial decision not only 
determines the rights of litigants who invoke it, but becomes the authoritative 
source of legal precepts to govern future cases, is at once the secret of its strength 
and' the source of some of its vvoalcuesses. 

“Its rules and doctrines, unlike those of other systems, are forged between the 
hammer and anvil of opposing counsel In the judicial settlement of actual contro- 
versies. They are wrought to fit the very facis which call for the application of 
legal rule,s and inspire that creative spirit which more than in any other system has 
dominated the common law. Hence it is that in the course of its long history and 
experience the common law has developed, hy its method and in tho substance of 
its precepts and doctrines, a technical excellence and a caiiaclty to adapt Itsoll 
to new situations which have given to it an extraordinary vitality — a vitality which 
has enabled It to spread Its influence over a large part of the civilised globe and is 
enabling it today to supplant other systems of law whenever it comes into conflict 
with, them.” 

A. L, GOODFIART, PRECEDENT IN ENGLISH AND CONTI- 
NENTAL LAW 

60 Law Q.Rev. 40, 43, 61-63 (1S34). 

W. M. Best, the author of the well-known work on “Evidence” 

. . . says [The Juridical Society’s Papers 213-215 (1856) ]: 

“Every system of law, whether in the shape of a code or not, con- 
tains some provisions for its own interpretation, and if a code for this 
country were resolved upon, one of the first questions its framers 
would have to settle would be, whether the decisions of judges on the 
meaning of expressions in it should have the force which judicial de- 
cisions have at present; or whether, as in France, the judges should be 
forbidden to lay down general principles. I cannot help thinking that 
the balance of advantage is on our side.” . . . 

I believe that the development of the common law doctrine is not 
duo merely to the existence of convenient judicial machinery, but pri- 
marily to the fact that it satisfied a need which existed, and which still 
exists, in English law to a degree unknown on the Continent. 

This need is the need for certainty — ^the need for definite fixed rules 
which shall bind the judges. On the Continent, even before the es- 
tablishment of the Codes, there was a background of Roman law 
which furnished a legal system of developed doctrines and principles. 
With the codes we get an even stronger framework into which cases 
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could be fitted by the judges, although, of course, creative interpreta- 
tion, as it has been called, remained part of the judicial function. But 
in England, the judges had to create this structure almost entirely for 
themselves, and English justice if it were not to remain fluid and un- 
stable, required a strong cement. This was found in the common law 
doctrine of precedent with its essential and peculiar emphasis on 
rigidity and certainty. It is here that we find both the cause and the 
justification for the English system, and an explanation, which is 
more than merely historical, of the fundamental difference between it 
and Continental junsprudence. 

This may also explain why the English system is less satisfactory 
when applied to statute law than it is in the case of judge-made law. 
Some years ago Sir Frederick Pollock wrote; 

“The best and most rational portion of English law is in the main 
judge-made law. Our judges have always shown, and still show, a 
really marvellous capacity for developing the principles of the unwrit- 
ten law, and applying them to the solution of questions raised by novel 
circumstances. Unfortunately they have, for reasons which it is not 
perhaps very easy to define, been far less successful in their interpreta- 
tion of the written law, or in other words, of statutes.” [(1893) 9 
L.Q,R. 106.] 

Perhaps one reason that may be suggested is that the rigidity of 
strict precedent, when superimposed on the rigidity of a statute, is un- 
necessary and inconvenient. The history of the Workmen’s Compen- 
sation Acts, which by their nature demand simple interpretation but 
have, instead, become encrusted by a thick layer* of binding cases, is 
hardly an illustration in favour of the English system. As Professor 
Allen has said: 

“When the English judge has to apply a statute — and this nowadays 
is a great part of his task — he is, it would seem, in exactly the same 
position as the Continental judge who has to apply a code. But here 
too — so deeply rooted is our principle of judicial analogy — our judges 
are governed by precedents of interpretation. An English statute is 
not very old before it ceases to be a dry generalization and is seen 
through the medium of a number of concrete examples. The result is 
often startlingly different from what the enactment would seem to 
have intended.” [Law in the Making (2nd ed.) 1930, at p. 110,] 

In France, on the other hand, it has been possible to adapt the Code 
Napoleon to changing conditions by a gradual variation in the inter- 
pretation of the different sections — a variation which would have been 
far more difidcult, if not impossible, if precedent cases had been ab- 
solutely binding. 

I, therefore, disagree with Best’s view, with which I began this 
paper, that if the English law were codified, the common law doctrine 
of precedent would stiU be the best method of interpretation, for this 
rigid, unyielding system is umiecessary when a statute or a code sup- 
plies in itself an adequate and definite framework. It has, however, 
in the past proved itself an admirable and essential material in the 
building up of the English law, supplying, as I have said, that cement 
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of certainty which was required by the otherwise fluid judge-made 
law. Whether it is as useful at the present time, especially in the ex- 
treme form it has assumed since the beginning of the nineteenth cen- 
tury, is open to some doubt, for English law, in most of its branches, is 
no longer in the formative period but has become a mature and fully 
developed system. 


ROSCOE POUND, SOURCES AND FORMS OF LAW 

22 Notre Dame Lawyer 1, 63-60 (1040). 

The New York Code. Agitation for codification in New York was in 
part a phase of the legislative reform movement of the fore part of the 
nineteenth century and influenced by the wide attention given to the 
writings of Bentham. In part it grew out of the hostility toward Eng- 
lish institutions and English law in the period after the Revolution 
and favor toward things French which went along with Jeffersonian 
democracy. Both were well marked in New York. The French civil 
code had fascinated many, as it had almost every one abroad. Lay 
discussions of American law in the first quarter of the nineteenth cen- 
tury abound in demands for an American code. Very likely the con- 
nection of Livingston with the code in Louisiana was an influence 
also. But the prime mover was David Dudley Field. Before the New 
York Constitutional Convention in 1846, he had urged a general code. 
Largely as a result of his agitation, the constitution in 1847 provided 
for commissioners to reform procedure and codify the law. The 
commission to reform procedure was appointed in 1847 and in 1848 
reported the first installment of the code of civil procedure, which 
was enacted in April of that year and put in effect in July. The rest 
of the code was reported from time to time in four different reports 
xmtil in 1850 complete codes of civil and criminal procedure were sub- 
mitted to the legislature. The history of the code of civil procedure 
is well known. Either substantially as reported by Field’s commission 
or in the form of codes based upon his draft, it came to be in force in 
about thirty jurisdictions. After the adoption of the code of civil 
procedure the enthusiasm for law reform in New York waned, and in 
1850 the legislature repealed the act appointing a commission to re- 
form procedure and codify the law. One reason seems to have been 
that the commission on codifying the substantive law, which was head- 
ed by Chancellor Walworth, had proceeded with a deliberation which 
was not satisfactory to the public. 

Upon this Field renewed his agitation for codification of the com- 
mon law, and in 1857 the legislature provided for a new commission 
“to reduce into a written and systematic code the whole body of the 
law of this state or so much and such parts thereof as shall seem to 
them practical and expedient.” The commissioners were David Dud- 
ley Field, William (3urtis Noyes, and Alexander W. Bradford; ob- 
viously too small a commission for such a purpose. Noyes undertook 
the penal code and Field the political and civil codes. In preparing 
the civil code Field was assisted by Thomas G. Shearman and Austin 
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Abbott, both well known as text writers. This commission put forth 
the first ch'aft of a civil code in 1862. The draft of the penal code, 
which had been assigned to Noyes, was presented in 1864. The poli- 
tical code was reported by Field in 1860. 

In 1865, after Field had been at work upon these codes for eighteen 
years, the full text of the five codes, namely, the code of civil proced- 
ure, the code of criminal procedure, the penal code, the civil code, and 
the political code, were submitted in the ninth and last report of the 
commission. Of the eighteen years in which Field devoted a large 
part of his time to these codes, he received no compensation except 
for the first two years. * 

The original code of civil procedure adopted in New York was 
Field’s first draft. His final draft was not adopted, but a different one, 
prepared on a different plan, although founded on Field’s code, was 
adopted between 1876 and 1880. This code, which was prepared by 
Throop, went into great detail. Whereas there were 392 sections in 
Field’s original code, in Throop’s version this was extended to 3356, 
and further additions in 1890 and 1897 made the whole number of 
sections 3441. A great deal of the deservedly severe criticism which 
has been directed against the New York Code of Civil Procedure ap- 
plies rather to this attempt to regulate by precise rule every action 
of the judge from the time he enters the court room than to the orig- 
inal field draft. The Civil Practice Act of 1920 reduced this to 1540 
sections (still too much detail) and further simplification has been 
going on. 

In 1881, the code of criminal procedure was enacted, but the other 
codes failed of adoption in New York. As has been said above, some 
thirty jurisdictions adopted the code of civil procedure. Sixteen juris- 
dictions adopted the penal code and the code of criminal procedure. 
California, Montana, and North and South Dakota adopted all five 
of Field’s codes, California, North Dakota and South Dakota have in 
addition a code of probate law. But it should be said in this connec- 
tion that the civil code has accomplished little in the four jurisdic- 
tions which adopted it. The courts, especially in California, frequent- 
ly ignored the civil code, deciding questions as matters of common 
law, seldom referring to the code or, if they did, assuming that it was 
merely declaratory. This attitude of the courts, however, was not 
the sole cause of the comparative failure of Field’s civil code. It must 
be admitted that the code was by no means well drawn. The work 
was too much for one man, even though as good a lawyer and tireless 
a worker as David Dudley Field. It was fortunate both for the sub- 
stantive law of New York and for the cause of codification that that 
state did not adopt his draft. 


NOIB 

Laws of New York, 1848, ch. 379, Fart II, Title I, § 62 ; Laws of New Xfirk, 1849, 
ch. 438, Part II, } 69: “The distinction between actions at law and snita In amity, 
and the forms of all such actions and suits, heretofore existing, aie abolished ; and, 
there shall be in this state, hereafter, hut one foim of action, for the enfoicement or 
BKAh & MA.0D01TAI.D U.C.B.Leo. — 83 
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yrotuction of pvivato vigliti? suul (ho redress or pvcvcuUoii of private wrongs, whteh 
Khali he denominated a civil action." 

See also in 18-lfi Act, see. llo, 340, 147, and in 1R40 Act, soc, ICiO. 170, 171. Of. 
Tleubens v. .Tool, 13 N.Y. 488 (1850); Voorhis v. Childs’ Ex’r, IT N.Y. 354 (1858); 
Stevens v. The Mayor, S4 N.Y. 2i16 (18S1); Gould v. Cayuga County National Il.tnk, 
SO N.Y. 75 (18S1). “It Is Idle to say that the dtstiuetion between leg, at ami eciiiitahle 
actions has been wiped out by the modem practice. . . . But the (listiiicUon 

between legal and equitable actions is as fundamental as that between actions 
e® aontraotii and e» delioto, and no legislative flat can wipe it out”. 

See W. B. Hornblower, quoted in 2 Andrews, American Law (2iid ed.) § 635, n. 
29 “Yo« have the State of New York before you as a terrible example. I believe 
our practice today is infinitely more technical than that in New Jersey. Even the 
attempt to abolish forms of action and especially the attempt to abolish the dis- 
tinction between law and equity practice have been dismal failures. . . 

(Cited In Pound, "Oommon Law and Legislation” (1908) 21 Harv.L.Bev. 383, 387.) 
See also 'Winslow, O. J., In McArthur v. Mollet, 143 Wls. 564, 667, 12S N.W. 445 
(1910) “The cold, not to say inhuman, treatment which the infant Code received 
from the New York Judges is matter of history”. Tor a summary of modem develop- 
ments see MacDonald, “Introduction, A Smwey of the Administration of Justice 
In New York,” (1941) 26 Ciom.L.Q. 648. 


FINAL REPORT OF THE NEW YORK CODE COMMISSION, 
FEBRUARY 13, 1865. 

The Commissioners of the Code, appointed by the Act of April 6, 
1857, having completed their labors, beg leave to malce this their ninth 
and final report: 

They have already reported, from time to time, the various steps 
taken by them in the progress of their work. Their duty, it will be 
remembered, as expressed in the act by which they were appointed, 
was “to reduce into a written and systematic code the whole body of 
the law of this State, or so much and such parts tliereof as shall seem 
to them practicable and expedient, excepting always such portions of 
the law ELS have been already reported upon by the Commissioners of 
Practice and Pleadings, or are embraced within the scope of their re- 
ports.” This work was to be divided into three portions; one contain- 
ing the Political Code, another the Civil Code, and a third the Penal 
Code. 

The Codes of Civil and Criminal Procedure, as reported complete by 
the Commissioners on Practice and Pleadings, were designed to em- 
brace all the law of this State, respecting remedies in the judicial tri- 
bunals, civil and criininar, including the law of evidence. There then 
remained the vast body of substantive law; that is to say, the law of 
civil rights and obligations affecting all the transactions of men with 
each other and the law of government, including every branch of ad- 
ministrative and political action. This body of substantive law, the 
Legislature, by the Act of 1857, declared should be contained in the 
three codes— Political, Civil, and Penal— and to them the Commission- 
ers of the Code have ever since devoted themselves. 

bead & MacDpwalu U.O.B.Leo. 
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Their first act was to prepare and report to the Legislature a general 
analysis of the codes projected by them. After this their efforts were 
next directed to the preparation of the Political Code. This was next 
divided into four parts; The first declared what persons composed the 
people of the State, and the political rights and duties of all persons 
subject to its jurisdiction; the second defined the territory of the State 
and its civil divisions; the third related to the general government of 
the State, the functions of its public officers, its general police, and 
civU polity; and the fourth related to the local government of counties, 
cities, towns, and villages. The draft having been made, was distri- 
buted among the Judges and other competent persons for examination; 
and after that the Commissioners reexamined their work and consid- 
ered such suggestions as had been made to them; and the whole, as 
finally agreed upon by them, was reprinted and distributed to the 
Judges and other officers before being presented to the Legislature. 
The Political Code, thus drawn and revised, was presented to the Leg- 
islature on the 10th of April, 1860. 

A few days afterward, by an act passed on the 16th of April, 1860, 
they were requested to prepare a Book of Forms adapted to the Code 
of Civil Procedure. This duty was performed by them, and the re- 
quired forms were submitted to the Legislature on the 30th of March, 
1861. 

On the 5th of April, 1862, the Commissioners having prepared the 
draft of the Civil Code, distributed it to the Judges and others for ex- 
amination, and, on the 2d of April, 1864, they in like manner distributed 
the drafts of the Penal Code. 

Having reexamined these two codes, and considered such suggestions 
as had been made, they have finally revised and agreed upon them. 

The Penal Code is herewith laid upon the tables of the members of 
the Senate and Assembly. The Civil Code is in the hands of the 
printer, and will shortly be completed, and in like manner furnished to 
the members of the two Houses. But, as the term of office of the 
Commissioners will expire before the close of the present session of 
the Legislature, it is not possible to make the required distribution 
among the Judge, surrogates, and county clerks, in time for the more 
formal presentation of the Civil and Penal Codes to the Legislature 
for adoption. 

The Penal Code, thus prepared, defines all the crimes for which, ac- 
cording to the law of this State, persons can be punished, and the pun- 
ishment for the same. In preparing it, the Commissioners kept the 
following olajects in view: first, to bring within the compass of a single 
volume the whole body of the law of crimes and punishments; second, 
to supply deficiencies and correct errors in the present definitions of 
crimes; third, to make the relative degrees of punishment more nearly 
equal to the relative degrees of crime; hnd, fomth, to define and punish 
acts deserving of punishment, but not punishable by the existing law, 

The Civil Code was required to embrace the laws of personal rights 
and relations, or property and of obligations. 
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It lias four general divisions; the first relating to persons, the second' 
to property, the third to obligations, and the fourth containing genend 
provisions relating to these different subjects. In the execution of 
this vast undertaking, the Commissioners have endeavored to bring 
together and arrange in order all the general rules known to our law 
upon the subjects contained within the scope of such a code, rejecting 
those which are obsolete or unsuitable to our present condition, and 
adding such others as appeared necessary or desirable. 

The first division, it wiU be seen, defines the civil condition of dif- 
ferent persons in the State, adults, minors, persons of unsound mind, 
and Indians; enumerates their personal rights; declares their personal 
relations, under the various topics of marriage, divorce, husband, wife, 
parent, child, guardian, ward, master, and servant. 

The second division contains the laws respecting property, real and 
personal, the various interests or estates therein, the modes of ac- 
quisition by occupancy, accession, transfer, will, or succession; the re- 
strictions on alienation and accumulation, the conditions and qualifica- 
tions of ownership uses and powers; the making, interpretation, and 
execution of wills, and various special provisions relating to corpora- 
tions, copyright, shipping, and the rules of navigation. The third divi- 
sion embraces the whole subject of obligations, whether arising from 
contract or the operation of law, their definition, interpretation, trans- 
fer, and extinction, whether by performance, offer of performance, 
prevention of performance, or otherwise; the object and consideration 
of contracts, the parties thereto and their consent, whether freely given 
or obtained by duress, menace, fraud, undue influence, or mistake; and, 
after these general subjects, the particular subjects are considered of 
sale, exchange, deposit, loan, hiring, employment, service, carriage, 
trust, agency, partnership, insurance, indemnity, suretyship, pledge, 
mortgage, lien, and commercial paper. The fourth division specifies 
the different kinds of relief afforded for the violation of private rights, 
and the means of securing their observance, whether compensatory, 
specific, or preventive, and the measure of damages when compensa- 
tion is the rule. This division contains, also, provisions concerning the 
special relations of debtor and creditor, and concerning nuisances, and 
enumerates and explains various maxims of jurisprudence. 

In all this immense range of subjects, while it has been the general 
purpose of the Commissioners to give the law as it now exists, they 
have kept in mind the injunction of the Constitution to “specify such 
alterations and amendments therein as they shall deem prc^r.” In 
obedience to this command of the organic law, they have specified vari- 
ous alterations and amendments which they consider proper to be 
adopted. These are mentioned in the notes to the different sections, 
where the reasons for recommending them are generally given. . . , 

The Commissioners will not presume to think that in the preparation 
of the codes they have foreseei aU the cases which can arise in the 
multifarious affairs of men, or that they have even collected all the 
general rules which have bem announc^ from the bench in the his- 
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tory or our law. Some may have been overlooked, some may have 
been omitted from a mistaken belief that they were obsolete or inap- 
plicable to our present condition, or were contrary to other rules of 
greater importance that ought to be retained. 

All that the Commissioners profess is, that they have endeavored to 
collect those general rules known to our law which are applicable to 
our present circumstances, and ought to be continued. They trust that 
they have arranged these rules in a manner which will be approved by 
the scientific student, while it will help the lawyer and the citizen to an 
easier if not a better knowledge of the law. And they flatter them- 
selves that, for the unforeseen cases which are certain to arise, there 
are general principles, rules of interpretation, and analogies, which will 
serve as guides for judicial decision. 

The question whether a code is desirable is simply a question be- 
tween written and unwritten law. 

That this was ever debatable is one of the most remarkable facts in 
the history of jurisprudence. If the law is a thing to be obeyed, it is a 
thing to be known; and, if it is to be known, there can be no better, not 
to say no other, method of making it known than of writing and pub- 
lishing it. If a written constitution is desirable, so are written laws. 

There are those who argue that an unwritten law is more favorable 
to liberty than a written one. The contrary should seem to be more 
consonant with reason. It can scarcely be thought favorable to the 
liberty of the citizen that he should be governed by laws of which he is 
ignorant, and it can as little be thought that his knowledge of the laws 
is promoted by their being kept from print or from authentic state- 
ment in a written form. 

Whatever is known to the Judge or to the lawyer can be written, 
and whatever has been written in the treatises of lawyers or the opin- 
ions of Judges can be written in a systematic code. 

It is no answer to say that nothing can be written which will not be 
susceptible of different interpretations. That may be true. But it is 
no more susceptible of different interpretations when written in a code 
than when written in the reports. On the contrary, when expressed 
with care, for the very purpose of stating a rule which is to govern 
aU cases alike, there is more likelihood of precision in language than 
when expressed with reference to a particular case. 

For these eight years the Commissioners have been engaged in the 
preparation of the codes with which they were charged by the Legisla- 
ture of 1857. The task which they undertook was untried and diffi- 
cult. No code of the common law of America or of England had ever 
before been attempted. How they have acquitted themselves it is not 
for them to say. Their work is before the Legislature and the people. 
If it shall effect half the gpod which the Commissioners have ventured 
to hope from it, and the thought of which has cheered them through 
their long task, they will be rewarded. . . . 
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notes 

1. David Dudley Fielcl, The Codes of New York and Codification in General (An 
Address to the law students of Buffalo, N. Y., February 8, 1870). Spooohes, Argu- 
ments and Miscellaneous Papers of David Dudley Field (ISSt) p. 374. “. . .1 

am to spefilr of the Codes of Now Yorlc and codification in general. By the Codes 
of New York I mean not the Code of Procedure, under which we worked from 
1848 to 1877, nor the Code of Civil Procedure under wldch we have worked, or 
tried to work, since, but the five Codes, which were prepared by commissioners ap- 
pointed hy the Legislature, pursuant to the Constitution of 1848. What I have to 
say to you, therefore, will relate to those Codes and to codification. 

“Why these Codes have been neglected In. New York, It would not he difficult 
to say. The resistance which the first Code provoked, the conservatism, or, as I 
prefer to call it, the inertia of the profesmon, and the late revision of the statutes, 
have been the causes. It is not sui-prising that such a change as the first Code 
produced should have encountered vehement opposition. Most of the lawyers loolced 
upon it with disfavor, some for one rea.son, some for another: the equity lawyers 
because it had so much of the common law, and the common lawyers because it had 
so much of equity ; the admirers of special pleading because it made useless their 
favorite learning ; and all, or almost all, who had learned and loved the old ways, 
were adverse to treading in the new. The resistance, however, gradually le.ssened 
and at last died away; but in the meantime the old had forgotten, while the young , 
had never leamed, that the fragment of 1848 had been completed by tlio same codi- 
fiei'S, and that four other codes had been added for the purpose of completing the 
codification of all the law of the land. , . . 

“In 1870, twenty-two years after the enactment of the Code, the Legislature or- 
dained a revision of the statutes. The revisers, ignoring the completed Code which 
the codifiers had prepared, and passing by the shapeless and tangled mass of stat- 
utes which cumbered the shelves of law libraries and made the heart of the 
searcher sick every day of his life, began, with the Code, and after six years pro- 
duced 1,400 sections, which they repre.sented as part of a system of civil practice 
and convenient to be enacted before the remainder. Those sections the Legislature 
enacted, to take effect after another session. That other session came, the two 
Houses disagreed, and thus, while one Legislature was sitting, a law went into effect 
against the will of one of its Houses, solely because a Legislature that had gone out 
of office had so willed it The second installment then came, with more than 1,800 
sections. This has not yet been passed. It is not my purpose to make the present 
an occasion to criticise this work, either the fii'st installment or the last, further 
than to show its effect upon general codification. That it has seriously interfered 
with the plan of codifying our law can hardly be denied hy an intelligent observer. 
It is not comprehensive, which a code must be, and it is minute, which, a code must 
not be. It professes to be what It is not, a code. This, as I have said, is a digest of 
all the law upon a given subject. This work, while it Lakes a name which implies 
comprehensiveness, is avowedly incomplete. Thus the fourth section, instead of 
defining the jurisdiction of the Supreme Court, declares that it shall continue to 
exercise tile jurisdiction now vested in it by law, except as otheiuvlse here pre- 
scribed; In other words, enacting that the Couit has the jurisdiction which it has, 
and what that is must be gathered from, I know not how many ordinances, statutes, 
and reports. The work contradicts the theory in another respect ; it is particular 
and minute, while a code is general and comprehensive; it undertakes to provide 
for every ease by an enumeration of particulars, while a code provides for the 
same things by general description. Meantime the contest over it has made the 
name of code odious to many who, by a natural mistake, have made the particular 
instance to stand for the general principle. ‘While the thirteen chapters now on the 
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Rlntute l)oolc are a serious hindrance to codification, the nine ch.T.pters would be 
greater, and so long as either or both stand in I he way, though the other branches 
of tile Inw might bo redueod to a code, the civil practice would remain without codi- 
fication, and bei'oj'e it could be undertalcen with success these thirteen or two-and- 
tvvonty chapters wO'Uld have to be taken to jiieces, enlarged on the one hand and 
dinuni.sUed on the otlior, so as to include eveiy general rule and exclude eveiy un- 
necessaiy particular. . , .” 

2. See the following in “Speeches, Arguments, and Mi.scellaneous Papers of David 
Dudley Field,” (1884), D. Appleton & Company, Vol. il: Introduction to the Com- 
pleted Civil Code, p. 323 ; Legal System of New York (Address to the Law Depart- 
ment of the British Social Science Association, November 12, 1886) p. 338. See 
also Henry M. Field, "The Life of David Dudley Field,” (1898) Charles Scribner’s 
Sons, Ch. vli, vlil, 


CHARLES PAYNE FENNER, THE JURISPRUDENCE OF THE SU- 
PREME COURT OF LOUISIANA 

(Oration delivered at the Centenary of Louisiana Supreme Court) 

133 La. Ixi, Ixill (1913). 

I do not think in the first place, that it can be justly claimed that as 
the result of codification, we have attained a greater certainty in the 
law which has relatively diminished the volume of litigation, even as 
regards those subjects which are specifically covered by the Code. Our 
experience and that of France in this respect would seem to justify the 
claim of the opponents of codification that the limitations of human 
capacity for written expression are such as to make the attainment of 
certainty in a written code of substantive law well-nigh impossible. 

In France, for instance, I think the following statement by an emi- 
nent advocate of the theory of codification, Mr. Sheldon Amos, must 
be admitted to be well founded. He says: 

“It is well known, for instance, that the set of French Codes, which 
in time became the most comprehensive and self-dependent of ah, have 
been completely overridden by the interpretations of successive and 
voluminous commentators, as well as by the constantly accruing de- 
cisions of the Court of Cassation. In France, as was intimated before, 
in treating of another subject, there can be no reliance in ciny given 
case as to whether a judge will defer to the authority of his predeces- 
sors, or will rather recognize the current weight attached to an eminent 
commentator, or will extemporize an entirely novel view of the law. 
The greatest possible uncertainty and vacillation that have ever been 
charged against English law are little more than insignificant aberra- 
tions when compared with what a French advocate has to prepare 
himself for when called upon to advise a client.” 

With us, partly, perhaps, because we have had no commentators, but 
principally because we have fully adopted the common law rule of 
stare decisis, the uncertainties of codal interpretation have not been 
so marked. Speaking relatively, however, I do not think it can be 
justly claimed that our jurisprudence exhibits any material gain in 
legal certainty as the result of codification. 
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It is certainly not true either that our jurisprudence consists wholly, 
or indeed in the main, of mere codal interpretations, or “in the inter- 
pretation of words.” The most cursory examination of our reports, 
particularly those of comparatively I'ecent years, will discover that in a 
very large proportion of the decided cases the rule of law applied has 
been deduced from the same sources and by exactly the same process 
as would be resorted to in a similar case in any common-law state, and 
there are lawyers in this city engaged in important branches of prac- 
tice who rarely have occasion to consult the Code. 

’ That this is due in some measure to the fact that both our judges 
and lawyers too frequently “sin the sin” of resorting to common-law 
authorities when the true rule for decision might be found in the Code I 
think must be admitted. Forming as we do, in effect, an integral part 
of a much larger community with the other component parts of which 
we are united by the strongest ties of race, blood, and common interest, 
and in all of which the common-law system prevails, there is naturally 
manifested in our jurisprudence a strong and ever-present tendency to 
conform to common-law standards. And that this has resulted not in- ' 
frequently in unjustified departures from the letter of the Code is 
doubtless true. It is to this tendency which Mr. James C. Carter, some- 
time leader of the American bar, referred, when in one of his philippics 
against the theory of codification, he said in reference to Louisiana: 

“The defects so strikingly characteristic of French jurisprudence 
would have been repeated here (in Louisiana) but for the practical 
good sense which has been exhibited by the bench and bar of that state, 
Largely imbued with the principles and methods of the English com- 
mon law, they have looked to that body of jurisprudence, so far as the 
Code permitted them, as containing the real sources of the law, and, 
have fully adopted its maxim of stare decisis. Nothing is more ob- 
servable than the extent to which the English and American reports 
and text-books are cited as authoritative in that state. It would seem 
that the courts, except where there is some provision of the Code di- 
rectly in point, and except in those cases where the civil law, which lies 
at the basis of the legal system of Louisiana, notoriously differs from 
the common law, seek the rule in any given case, in the same quarters 
in which it is sought by us, and then inquire, if the occasion arises, 
whether there is anything in the Code inconsistent with the rule thus 
found," 

The appeal here to common-law authorities is justified, moreover, 
in many cases, because upon many subjects, as the result of the extent 
to which the earlier common-law judges, in the formative period of 
English jurisprudence, adopted the principles of the civil law, there 
are no very material differences between the two systems. 

The very liberal admixture of common-law principles and methods 
of decision in our jurisprudence is, I think, due, in the main, however, 
to quite another cause, viz., that in a very large proportion of the cases 
which are presented to our courts our Code furnishes no definite rule 
for decision. 
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And this must over be true with any code of substantive law. Civil- 
ization has certainly not yet attained a condition of stability in which it 
is possible, in the nature of things, that statutory rules can be enacted 
at any one time to cover all the varying groupings of fact which may 
arise in the future, and it is therefore entirely impossible to wholly 
supplant the imwritten law. 


FRANCIS M. BURDICK, A REVIVAL OF CODIFICATION 

10 Colmn.EReY 118 (1910) 

Almost a century has passed, since Jeremy Bentham addressed to 
President Madison his famous proposal to prepare a complete code 
of law for the United States. 

“Give me, Sir,” wrote Bentham, “the necessary encouragement — 
mean a letter importing approbation of this my humble proposal; and, 
as far as depends upon yourself, acceptance. I will forthwith set about 
drawing up for the use of the United States, or such of them, if any, 
as may see reason to give their acceptance to it, a complete body of 
proposed law, in the form of Statute law; say, m one word, a Panno* 
mion, — a body of statute law, including a succedaneum to that mass of 
foreign law, the yoke of which, m the wordless, as well as boundless, 
and shapeless shape of common, alias unwritten law, remains still 
about your necks.” 

The letter went unanswered for a number of years; and the answer, 
when made, though very courteous, was a virtual declination of the 
great codifier’s offer, on the ground, that “a compliance with your 
proposals would not be within the scope of my proper functions.” 
Meanwhile, Bentham had extended similar proposals to the Governors 
of several States; and, shortly after the receipt of President Madi- 
son’s answer, he proffered his services “to the citizens of the several 
American United States.” 

Two of the Governors — Snyder of Pennsylvania and Plumer of New 
Hampshire — ^were captivated by the '“philanthropic communication.” 
They urged its consideration upon their respective legislatures, but 
without favorable result. Governor Plumer promptly intimated to 
Bentham his own lack of power in the matter, as well as his misgivings 
about the attitude of the legislature. “How far it is practicable to es- 
tablish such a system in New Hampshire, I cannot determine,” he 
writes. “We have not only a host of prejudices to encounter, but the 
interests of a body of lawyers, many of whom here, as in all other 
countries, dread reform, fearing it would diminish their individual 
profits.” 

That the Governor’s misgivings were well founded is shown by an 
extract, published by Bentham from a private letter, written to him by 
one whom he styles, “distinguished Functionary in the United States, 
Member of the House of Representatives in his State, and Delegate 
therefrom to Congress,” This letter assures Bentham that his pro- 
posal was fairly brought before the legislature by Governor Plumer; 
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that to give it a better chance of success, a son of the Govonior, who 
was a member, caused the greater pail of an article on this subject, 
in a late Edinburgh Review, to be published and distributed among 
the legislators, but that all the lawyers of that body, except the Gov- 
ernor’s son, declared it inexpedient to accept the codification propos- 
al. These lav^yers, Bentham’s distinguished friend assured him, were 
actuated by various motives. Some believed that the common law 
was the perfection of reason. Others, who were advanced in years, 
did not like the idea of adopting a new system which would compel 
them to learn the law over again. Still others “were perhaps swayed 
by the persuasion, that the new system would prove injurious to the 
profession, by rendering the law more clear and explicit, and thus di- 
minishing the profits which are at present derived from its uncertain- 
ty and obscurity.” . 

Notwithstanding this traditional attitude of the legal profession 
its members seem to be growing more and more tolerant of the idea 
of enacting, what Bentham styled, “particular codes”: that is, codes 
containing “such matters only, with which some one class or denomi- 
nation of persons only have concern.” Advocates of scientific codifica- 
tion, like Sheldon Amos, are as stoutly opposed to such enactments as 
they are to the old policy, (as they conceive it) of allowing law to be 
made by judicial legislation. Mr. Amos refers to the “particular” 
codifiers as those who are fond of speaking of “gradual” or “progres- 
sive” codification. “They desire to reconstruct large portions of the 
law, each severally by itself — ^in face, converting all the law on each 
separate topic into a statute, the statutes being quite independent of 
one another, or only casually related. The subjects to be thus codified 
in turn would be chosen either in view of their apparent importance, 
or of the pressing need they stand in of having some process of re-' 
organization performed upon them.” Mr. Amos fears that the codifier 
of this sort may “interpose permanent barriers in his path which shall 
forever prevent him from progressing to the highest point of perfec- 
tion,” viz., the production of the ideal code, which he declares, “is 
eminently a product of logical art.” 

In the face of this and abundant other criticism, the “progressive 
codifiers” have been making considerable progress, both in England 
and on this side of the Atlantic. The first of their productions to se- 
cure Parliamentary sanction was the Bills of Exchange Act, 1882, al- 
though several years earlier, Sir James Fitz-James Stephen had done 
pioneer service in the cause, by his Digest of the Law of Evidence and 
had been followed by Sir Frederick Pollock with his Digest of the 
Law of Partnership. Judge Chalmers tells us that the idea of codify- 
ing the law of negotiable instruments was first suggested by the Digest 
of the Law of Evidence; and he ascribes the success of his Bill to the 
“wise lines laid down by Lord Herschell who insisted that the Bill 
should be introduced in a form which did nothing more than codify 
existing law, and that all amendments should be left to Parliament. 
A, Bill,” he adds, “which merely improves the form, without altering 
fee substance, of the law creates no opposition, and gives very little 



Sec. 10 


Ti^e Problem of Codification 


1323 


room for controversy. . . . I am sure that further codifying 

measures can be got through Parliament, if those in charge of them 
will not attempt too much, but will be content to follow the lines laid 
dovm by Lord lierschell. Let a codifying Bill in the first instance 
simply reproduce existing law, however defective. If the defects are 
patent and glaring it will be easy to get them amended. If an amend- 
ment be opposed, it can be dropped without sacrificing the Bill. The 
form of the law at any rate is improved, and its substance can always 
be amended by subsequent legislation. If a Bill when introduced pro- 
poses to effect changes in the law, every clause is looked at askance, 
and it is sure to encounter opposition.” 

This policy was adopted by Sir Frederick Pollock, whose Partner- 
ship BiU, considerably amended, became The Partnership Act, 1890; 
and by Judge Chahners again, in the Bill which became the Sale, of 
Goods Act, 1893. 

Another fundamental tenet of these successful codifiers is that, 
“while any branch of the law is in process of formation, it is unwise to 
attempt to codify it.” To quote Judge Chalmers again: 

“A code should be formed on a firm basis of experience. You then 
know what you are doing. A practical and working code cannot 
spring from the head of the draftsman, as Pallas Athene is fabled to 
have sprung, fully equipped, from the head of her father Zeus, In 
legislation, as in other sciences, the a priori road is a dangerous one to 
tread. When the principles of the law are well settled, and when the 
decided cases that accumulate are in the main mei'e illustrations of ac- 
cepted general rules, then the law is ripe "for codification. A code can 
usefully settle disputed points, and fill up small lacunae in the law, but 
it should always have its feet on the ground. If you go above and be- 
yond experience, you are codifying in the air, and will probably do 
more harm than good to commerce and mercantile law. No service is 
done to the cause of codification by putting the case for it too high. 
The province of a code, I venture to think, is to set out, in concise lan- 
guage and logical form, those principles of the law which have^ already 
stood the test of time.” 

It is quite clear that the revival of codification in England is due to 
the fact that its promoters have been content to act upon the discreet 
and unambitious principles enunciated above by Judge Chalmers. 
They have not posed as iconoclasts of the common law. They have not 
proclaimed themselves law reformers. They have not undertaken the 
task of substituting for existing law, tlie law as it ought to be. It has 
not been their aim to show themselves wiser than the courts. On the 
other hand, it will he observed, they do not attempt to codify any 
branch of the law, until its principles have become well settled. And 
then, their codes are not to contain experiments, but are to embody 
experience. 
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REPORT OF TITE COMMITTEE ON THE ESTABLISHMENT 

OF A PERMANENT ORGANIZATION FOR IMPROVEMENT 
OF THE LAW PROPOSING THE ESTABLISPIMENT OF 
AN AMERICAN LAW INSTITUTE 

A.L.I.Proc., Vol. 1, 12-28 (1923). 

(D) Need for a Restatement of the Law 

The American legal encyclopedias summarize the decisions of the 
courts, and to a limited extent the statutes, in such manner as usually 
to enable the lawyer to learn without the necessity of consulting furth- 
er authority the simple and certain matters of the law. 

On single branches of the law, as corporations, property, torts, there 
is also a large number of books, the object of which is to do for one 
topic what the encyclopedia undertakes somewhat summarily to do for 
all. These treatises and textbooks vary in excellence. The majority 
are poor, but there are some which are well written, and from which a 
lull and accurate knowledge of the law may be obtained. 

The law encyclopedia, being a collection of treatises written by dif- 
ferent persons, also varies greatly from topic to topic, both as to the 
completeness and accuracy with which the authorities are cited and, 
as to the skill with which the law is analyzed and stated. It is not, 
and from the very nature of its objects and uses should not be either 
critical or constructive. While properly calling the reader’s attention 
to direct conflicts between Cases, especially where the courts making 
the decisions have expressly recognized the conflicts, the object of 
the work is not to point out conflicts and uncertainties that do not lie 
on the surface and to suggest solutions, or to make a critical analysis 
of the law, or to enter upon a learned discussion of what is or ought to 
be the law. What is true concerning the legal encyclopedia is also 
very largely true in regard to most American legal treatises. . 

One reason for the absence of critical and constructive features from 
the law treatise that cites all the decisions is the great volume of case 
law. Legal authors of the requisite ability are rare who at once have 
the time and patience to collect, examine and arrange thousands of de- 
cisions and, when this labor is accomplished, have left sufficient energy 
to do high-class analytical and constructive legal work. Indeed the 
mere task of collecting and examining the material on a legal topic of 
any scope is rapidly becoming too great for any one person, no matter 
how great his patience and his capacity for work; while even in topics 
of comparatively narrow scope, the necessary expenditure for type- 
writing and secretarial assistance is so great as usually to eliminate 
the probability of financial return. And yet our examination of the 
causes of the present uncertainty of the law shows conclusively the 
need of a restatement of the law that will have an authority much 
greater than that now accorded to any existing encyclopedia or trea- 
tise. We axe convinced therefore that the specific work which any or- 
ganization created by the legal profession to improve the law should 



Sec. 30 The Problem of Codification 1325 

undertake on its formation is the production of such a “Restatement of 
the Law.” 

We speak of the work which the organization should undertake as 
a restatement; its object should not only be to help make certain 
much that is now uncertain and to simplify unnecessary complexities, 
but also to promote those changes which will tend better to adapt the 
laws to the needs of life. The character of the restatement which we 
have in mind can be best described by saying that it should be at once 
analytical, critical and constructive. . 

Again, where the law is uncertain or where differences in the law 
of different jurisdictions exist not due to differences in economic and 
social conditions, the restatement, while setting forth the existing un- 
certainty, should make clear what is believed to be the proper rule of 
law. The degree of existing uncertainty in the law should not neces- 
sarily be reduced by a mere explanation of rival legal theories. In- 
deed, a restatement which confined itself to such an explanation would 
reduce the degi’ee of existing uncertainty only in those instances 
where but one line of decisions was supported by reasons worthy of 
consideration. Where the uncertainty is due, as it often is, to the ex- 
istence of situations presenting legal problems on the proper solution of 
which trained lawyers may differ, the courts can best be helped by 
support given to one definite answer to the problem. 

Furthermore, there can be little doubt that the law is not always 
well adapted to promote what the preponderating thought of the com- 
munity regards as the needs of life. The limitation on the character 
of any reformation of the law by an organization formed to carry out 
the public obligation of the legal profession to improve the law is rea- 
sonably definite. Changes in the law which are, or which would, if 
proposed, become a matter of general public concern and discussion 
should not be considered, much less set forth, in any restatement of 
the law such as we have in mind. Changes which do not fall under the 
ban of this limitation, and which will carry out more efficiently ends 
generally accepted as desirable are within the province of the restate- 
ment to suggest. 

The limitation just stated would exclude suggestions of changes in 
governmental organization, except possible changes in the details of 
court organization. It would also bar the suggestion of any change in 
the law pertaining to taxation and other fiscal matters and matters 
connected with governmental administrative policy, as well as advo- 
cacy of novel social legislation, such as old age or sickness pensions, 
or a method of improving the relations between capital and labor, or 
of protecting the public from industrial controversies by the estab- 
lishment of arbitration tribunals. . 

The restatement here described, if adequately done, will do more to 
improve the law than any other thing the legal profession can under- 
take. It will operate to produce agreement on the fundamental prin- 
iciples of the common law, give precision to use of legal terms, and make 
the law more uniform throughout the country. Such a restatement 



1326 


Fitting Legislation into a System 


Cii. 8 


will also effect changes in the law, which it is proper for an organiza- 
tion of lawyers to promote and which will make the law better adapted 
to the needs of life. 

(E) Form of the Restatement 

Though there necessarily will be minor variations in the manner of 
presentation of different parts of the restatement due to the special 
exigencies of particular topics, general uniformity of type throughout 
the restatement is important. 

The profession would find great difficulty in the use of the publica- 
tions of the organization if each topic was treated in a different man- 
ner. Again radical differences in form would rightly be taken to in- 
dicate a lack of agreement among those preparing the restatement as 
to Its objects. 

As the restatement will be the work of a number of persons all 
fundamental questions of form must be determined before the work 
on any topic is begun. These questions of form are of the first import- 
ance. The form adopted should reflect the objects of the restatement, 
and if it does so will materially aid the attainment of those objects. 

The chief characteristic of the form of presentation should bo the 
separation by typographical or other device of the statement of the 
principles of law from the analysis of the legal problems involved, the 
statement of the present condition of the law and the reasons in support 
of the principles as stated. 

The statement of principles should be made with the care and preci- 
sion of a well-drawn statute, though it will not be necessary and may 
often not be advisable to adopt language appropriate for statutory en- 
actment. The adoption of a statutory form might be understood to 
imply a lack of flexibility in the application of the principle, a result 
which is not intended. 

This separation of the statement of the principles of law from the 
discussion of legal problems, authorities and reasons, lends itself to the 
constructive objects of the work far better than that mixture of state- 
ment of present law, historical description and discussion of legal 
theory which is characteristic of the law treatise. It is essential that 
the attitude of mind of those doing the work shall not be that of those 
who are writing a treatise solely based on the existing decisions of the 
courts and some knowledge of the statutes. The mental attitude 
should he more like that of those who desire -to express the law in 
statutory form. Even though those who draft such a statement may 
not be doing more than express the existing law as found in the deci- 
sions and scattered statutes, they think primarily of the topic, and 
therefore deal, as we have pointed out the restatement should deal, 
with situations that have not eis yet been passed on by the court or 
made the subject of statutory enactment. Again, a group of persons 
primarily absorbed in setting forth a complete body of principles 
are perhaps more apt to perceive possible ■ improvements. Each 
change, however, before being suggested, must pass through the 
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test of precise statement. This necessity for precise statement will 
tend to make the writers give careful examination to the effect of the 
proposed change in view of the law as set forth in other related parts 
of the restatement. We do not intend to imply that the treatise form 
of restatement precludes the possibility of care; rather that the sepa- 
ration of the statement of principles from the body of the accompany- 
ing analytical and expository treatise is more apt to impel its exercise. 

The statement of principles should be much more complete than tlmt 
found in European continental codes. The common law student of 
foreign codes is impressed with the fact that the statements of law 
are for the most part expressed in such general terms that the court, 
in applying the principles without other control than the code has a 
much wider discretion than the judges of our own courts, who are 
usually guided in the most minute details by former decisions in casea 
presenting almost every phase of the case before them. The difference 
between the position of the continental European court and that of 
the American court in determining a case is that the former is bound 
by every statement made in the code, but these statements are ex- 
pressed in such general language that the court has wide discretion in 
their application; the American court, on the other hand, though al- 
ways in the position of being able to change and modify the common 
law, practically, because of the detail in which the law is set forth in 
prior decisions and its respect for such precedent, has usually a far 
narrower field for the exercise of discretion. We believe any restate- 
ment of our law to be of practical use should follow this characteristic 
of our law, and that therefore the principles of law should be set 
forth with a fullness made possible by the care with which rules per- 
taining to the application of more general principles have been con- 
sidered in the decisions of our courts. 

As intimated, the statement of principles should be accompanied by 
a thorough discussion of legal theory. Principles cannot be properly 
applied without full knowledge of the legal theories on which they are 
based. While this discussion of legal theory should be separate from 
the statement of principles, to refer to it as notes or annotations will 
convey the erroneous impression that the discussion intended is a 
mere explanation or expansion of the principles, rather than what we 
believe it should be in a thorough and scientific discussion of the legal 
theories underlying the principles made in the light of a full knowledge 
of the authorities. . . 

We here also desire to call attention to the importance of expressing 
the restatement in clear and simple English avoiding so far as possible, 
the use of technical and imusual terms. The restatement should be 
understandable by an intelligent, educated person who is not a trained 
lawyer. This, of course, does not imply that any restatement would 
enable a man to act as his own lawyer or that the need of trained 
lawyers would be diminished to any considerable extent. 
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(F) Legislative Enactment of the Restatement as a Code of Law 
Not Desirable. 

From what has been said in regard to the form of the restatement it 
is clear that we do not look forward to the principles of law therein 
set forth being adopted as a code. 

Two features distinguish the common law from statute and code. 
The first of these features is its flexibility where the law has been 
made statutory and the statute covers the facts of a case presented to 
the court, the court has no discretion; the judges must apply the stat- 
ute even though they feel that the rule of law stated in the statute as 
applied to the facts does a real injustice. Where, however, the same 
statement of law is the clear result of prior decisions, but has not been 
made part of the statutory law, if the members of the court feel that 
the application of the law as found in prior cases will produce injustice, 
they frequently announce a modification or exception to the univer- 
sality of the previously accepted statement of law; the modification 
or exception being based on those facts which made a real difference 
between the case before them and the ordinary case in which the rule 
of law as previously stated is applied. The second feature of the com- 
mon law and one which we have just explained is the greater fullness 
with which it is possible by an examination of the decisions of the 
courts to express the law. 

If the "principles” in the restatement of the law were made with a 
view to their adoption by legislatures as a formal statutory codification 
of the law, one or other of these two distinctive features of the common 
law, its flexibility or its fullness of detail, would have to be sacrificed. 
We have already stated our belief that the principles of law should be 
set forth with a fullness made possible by decisions of the courts. We 
fear that if the law stated in this detail were given the rigidity of a 
statute, injustice would result in many cases presenting unforeseen 
facts. 

K the principles of law set forth in the restatement are not to be 
adopted as a formal code it is nevertheless not impossible that they may 
be adopted by state legislatures with the proviso that they shall have 
the force of principles enunciated as the basis of the decisions of the 
highest court of the state, the courts having power to declare modifi- 
cations and exceptions. It has been suggested that such action on the 
part of a state legislature would at once give an authority to the re- 
statement which it otherwise would not possess, and at the same time 
would not fetter the courts as would a formal legislative code; and 
furthermore, that the courts would have greater freedom in adopting 
the rules laid down in the restatement, and at the same time would 
be free to deal with those cases which inevitably wiU arise whei’em the 
rigid application of the principles set forth in the restatement would 
result in injustice. The possibility that the proposed restatement of 
the law may receive qimi statutory sanction, either in whole or In 
part, as a “guide and aid” to the courts is one that we should keep be- 
fore our minds while the work is in progress as a possible outcome of 
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our labors. The suggestion is at least an interesting one, though at this 
stage of the project we are not required to commit ourselves to an 
approval of it. The important thing now is so to plan the woi'k that 
the restatement from its inception shall be recognized as a work of 
great public importance for the execution of which the American 
legal profession as represented by its leaders on the bench, in prac- 
tice, and in the schools, is responsible. The way in which these things 
may be accomplished is the subject of later sections of this Report. 

If the organization which we suggest can be formed and supported 
there is reasonable assurance that the restatement, even though it 
may not be formally adopted by legislatures as a guide to the courts, 
will be given by courts not already committed to a contrary rule ap- 
proximately such authority as is now accorded a prior decision of the 
highest court of the jurisdiction, and therefore that its effect in cor- 
recting existing uncertainties and otherwise improving the law will be 
very great. 

(G) Extent to Which Legislative Action will be Necessary to Carry 
Out the Purposes of the Restatement. 

The principles of law set forth in the restatement will not include 
deformities, but will eliminate many uncertainties of the existing law, 
and make improvements which will further the administration of 
justice. 

Where the law is uncertain the courts can adopt the solution sug- 
gested in the restatement without waiting for statutory authority. 
Where the statement of the law set forth is against the weight of au- 
thority in most of the states, but the matter has not been the subject 
of a prior decision by the courts in some one or more of the states, the 
courts in these jurisdictions, likewise without waiting for any legisla- 
tive authority, may follow the law as set forth in the restatement. A 
somewhat different situation will arise in any jurisdiction where the 
principle set forth in the restatement is clearly contrary to previous 
decisions of the courts of that jurisdiction. Whether in such a situa- 
tion the courts will, without legislative action, follow the law as sug- 
gested in the restatement rather than the law as embodied in their 
own prior decisions will depend upon the particular circumstances of 
each case. Where the cases opposed to the rule laid down in the 
restatement are numerous, and especially where some of the decisions 
are of long standing and the rule suggested in the restatement is not 
found in any prior decision, the courts will be likely to take the posi- 
tion that, though the rule as stated in the case may be subject to 
adverse criticism it has become so far a part of the accepted law that 
it can. now be changed only by legislative action. This legislative action 
may be the adoption as a statute of that part of the statement of prin- 
ciples embodying the proposed change in the law. As already ex- 
plained, however, it' is possible for the legislature, instead of giving the 
change the rigidity of a statute, to adopt the law as set forth in the 
restatement as a guide to the courts. Such action would warrant the 
court adopting the law as set forth in the restatement even though the 
Read & MacDonadd U.O.B.Leg.— 84 
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rule there stated was admittedly contra to the prior decisions of the 
court. 

Where the change proposed in the restatement is a change in the 
present statute law, the mere adoption of the principles set forth 
in the restatement as a guide to the courts would not warrant the 
courts disregarding the statute. Furthermore there are topics of 
our law where the very rigidity resulting from the embodiment of the 
law in a legislative enactment is a distinct gain. If, for instance, there 
is little or no change in the essential conditions which make the law 
pertaining to a particular topic, and if in many situations constantly 
arising it is more important that the law should be certain than that 
one rule rather than another should be adopted, then it is probable 
that the statement of principles dealing with the topic should be made 
a pgrt of the statute law. Thus the action of the commissioners on 
uniform state laws in presenting to the state legislatures statutes to 
codify the law of sales, the laws pertaining to commercial paper and 
the law pertaining to some of our business associations is justified 
not only because uniform statutes on these subjects correct the un- 
fortunate effect of varying commercial law as between the different 
states, but also because the law on these topics, presenting as they 
do many of the characteristics just referred to, may with advantage be 
the subject of legislative enactment. 

Outside, however, of those changes which of necessity require legis- 
lative action and of those legal topics which, because of their peculiar 
characteristics, are perhaps best embodied in a statute, lie the great 
fields of the common law and that common law of the statutes which 
consists of the rules for the application of ancient and generally adopted 
statutes. For the greater portion of these fields the statement of 
principles, though made with the care and precision of a well-drawn 
statute, should be made without thought of its adoption by state legis- 
latures or Congress as a code each provision of which was in all cases 
binding on the courts. As we have said, we are opposed to any 
attempt at the general codification of the law in the usual sense of 
the word. 

NOTE 

See historic article hy Harlan P. Stone, “Some Aspects of the Problem of Law 
Simplification”, 23 Golnm.L.Rey. 319 (1923). 


THE AMERICAN LAW INSTITUTE PROCEEDINGS 

Discussion of Conflict of Laws Restatement Tentative Draft. 

Vol. 7, pp. 86-89 (1029). 

“Section 624. Action for Trespass upon Foreign Land. 

“Except as stated in Sections 625 and 626, no action can be main- 
tained in 6ne state to recover compensation for a trespass upon or in- 
jury to land in another state.” 

> Mr. Rose: I wish to enter a protest against Section 624. Arkansas 
has on the west the barbarous community of Oklahoma and also the 

Risab & AIaoDonaib D,O.B.DEa-, 
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barbarous community of Texas. Now, those people from that coun- 
try cEin come into Arkansas according to this rule and bum up all of 
our houses and go back home and ever after be absolutely free from 
punishment. A man can come over from Oklahoma and burn up my 
house, in fact, burn up all I have in the world, and I have no way of 
pursuing him and making him pay. I do not believe that that is the 
law. There may be some decisions to that effect, but law and com- 
mon sense and justice ought to be the same, and I do not believe that 
we ought to give our sanction to a rule like that, even if there be de- 
cisions to that effect. Eliminate it and let the courts come to a reason- 
able conclusion. If a man comes from Oklahoma and bums up my 
house I ought to be allowed to go to Oklahoma and sue him for the 
loss. Furthermore, the rule is inconsistent with the rule in Section 
626, which reads: 

“If an act is done in one state causing injury to land in another state, 
an action can be maintained in the former state as well as in the lat- 
ter.” 

If, on knowing that the wind is blowing toward Arkansas, and I 
have a house on the border, he sets fire to a piece of property in Okla- 
homa and the sparks are carried over into Arkansas, I can go into 
Oklahoma and recover judgment against him for the amount. Now, 
I do not see that it makes any difference whether he sets fire in Olda- 
homa and it goes into Arkansas and burns my property, or whether 
he comes into Arkansas and bums my property. Those two rules are 
inconsistent in principle, and while there may be cases which support 
either or both of them, the cases supporting the latter are certainly 
correct, and the cases supporting the former are certainly a parody 
upon justice and common sense. If a man can come over from Okla- 
homa into Arkansas and bum up my house and go back and I am ab- 
solutely without redress, that is something that we ought not to give 
our sanction to. 

Mr. Beale: I am very happy to find myself in agreement with every- 
thing Judge Rose says here. This is one of the most obnoxious rules 
of law that I have found in the books, and I always occupy ten min- 
utes of very valuable time in my classes each year in saying exactly 
what Judge Rose has said, but unfortrmately this is the law and is laid 
down not by one authority or two, but by hundreds in every state in 
this country except Minnesota. It is inconsistent with Section 626. 
That is why I make Section 626 an exception, but you have given us 
a commission to state the law as it is, not as we should like to have it. 
This body a year or two ago, much to my pleasure, voted to change 
our statement of law on one point against the authorities in favor of 
what was just. If this body will vote the same now, and the bar of 
l-hia cormtry will stand by us, I believe we can do away with this horrid 
thing; but we are now stating what we find to be the law. 

R. L. Tullis (Louisiana) ; Am I to understand that what is now un- 
der discussion is substantially the rule as stated in Livingston v. Jef- 
ferson, as I wish to express my hearty agreement with what Judge 
Rose has said and with what the Reporter has said, and to take some 
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little pride in the emancipation of my own state from so pernicious an 
adoption, and it does seem to me that if this body can ever with pro- 
priety assume a quasi legislative function, it is now and I move, there- 
fore, that we express ourselves in favor of the abolition of this iTile 
and a statement of a rule that where one who has trespassed upon 
land in another jurisdiction is found in a certain jurisdiction he may 
be there sued, of course, if personal service can be obtained. 

Mr. Wickersham: I take it what the gentleman means is that the 
Institute in the Comment upon this Section states what it thinks tlie 
rule should be and what rule should be adopted, and that is already 
stated. Of course, it is the duty of the Institute to state the prevail- 
ing rule of law on a particular subject. There have been a number of 
instances where the authorities are about evenly divided where the In- 
stitute has made a choice. Of cotu’se, in the selection of a rule to be 
adopted by the Institute, the choice must necessarily be right. 

Mr. Rose: What we should move is not what the Chairman sug- 
gests. That is stated in the Comment that the rule is unjust, but what 
we want is a statement of the law the other way, and that is the mo- 
tion before the house. I move that the law as laid down in those three 
states which is humane and reasonable be declared to be the common 
law. 

Judge Mack; I sympathize entirely with Judge Rose’s view as to, 
what the law should be of course, but I oppose just as decidedly this 
last motion. If this body is to change itself from one to restate the 
law into one to codify the law, we are entei'ing upon an enormous task. 
It seems to me that the work of this body in regard to the develop- 
ment of the law can be fully performed by a statement such as is con- 
tained in the Comment or the note to this Section. That expresses a 
strong disapproval of the law as it is. It ought to influence legislators 
to follow the example of New York, and it may influence courts in 
those states that are not precluded by express decisions. The highest 
courts have been known to listen to reason and to change prior deci- 
sions. That influence will come about in a way that it seems to me 
is entirely proper on the part of this body, but to state as the law 
something which we know is entirely contrary to the great weight of 
authority would seem to me entirely improper. 

Charles Warren (Washington, D. C.) : I would like to make a sub- 
stitute motion to Judge Rose’s motion, and that is that the Institute 
place itself on record as strongly recommending that courts and legis- 
latures change the rule. 

Mr. Wickersham: Mr. Warren’s substitute motion is that the Insti- 
tute strongly recommend to courts and legislatures to adopt tlie other 
rule from that stated in the Restatement 

(Seconded and carried.) 
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HERBERT F. GOODRICH, RESTATEMENT 

3G Nel).S.B.A.J. 159, 1C0-1C8 (1945). 

For quite a number of years the American Law Institute has worked 
upon the Restatement of the Law, and last year, as the chairman of 
your committee said, we got it done. It has been offered, as you Icnow, 
year by year a volume at a time. Just let me run through the sub- 
jects: Two volumes on Agency, two volumes on Contracts, one on 
Judgments, five volumes on Properly, one on Restitution, one on Secu- 
rity, four on Torts, and two on Trusts, plus the General Index and a 
volume which I will describe a little later called “Restatement in the 
Courts.” It is quite a batch of books. So what? Why are they of 
any more consequence than any more books on the shelves? 

An important and rather surprising result of the preparation of the 
Restatement has been to prove two things not previously realized, and 
contrary to generally accepted beliefs. They are: First, there does 
exist in this country a body of general law in the common law sub- 
jects treated, the principles and rules of which are recognized and ac- 
cepted and applied by almost all courts, with variations in form rather 
than substance or effect. This applies to all excepting a small percent- 
age of the rules enunciated in the Restatement and is conclusively 
proved by a careful and detailed analysis which has been made of the 
first 100 or more State Annotations published. This analysis has de- 
veloped the unexpected fact that the much discussed and widely publi- 
cized confusion in the law, so far as it relates to common law subjects, 
is not in fact a confusion as to principle or particular rule, but rather 
a differentiation due to application of particular states of fact. 

In the vast majority of instances you will find, I think, that the 
courts are in essential agreement as to the existence and validity of the 
rule of law under consideration, although they often differ in their ap- 
plication of such rule to almost identical statements of fact — exactly as 
they differ in the interpretation and application of identical or closely 
similar statutes. 

And, second, even in our largest states, with an enormous body of 
case law, such as New York, Pennsylvania, Massachusetts, Illinois, 
Texas and California, where lawyers are inclined to regard their local 
law as covering the total field of such subjects, there are numerous 
gaps in these basic subjects which are included in the Restatement. 
These gaps are found in many sections and upon them the lawyer will 
find no local decisions at aU. When a case arises within one of these 
gaps the court is wholly free to adopt the rules set forth in the Re- 
statement. With the rapid development of and recognition of the Re- 
statement there is a strong and rapidly growing tendency on the part 
of the appellate courts to do this and a number of important courts 
have expressly stated such an intention. . . . 

This Restatement should not be regarded as a Code. It is not a codi- 
fication nor even a step toward codification. Its object is to preserve 
and perpetuate the flexibility which characterizes the common law 
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methocl of developing law through judicial determination of cases and 
at the same time maintain and improve its definiteness and certainty. 

Too many of our textbooks have simply been put together with a 
paste-pot. We have, of course, Wigmore on Evidence, Scott on Trust,?, 
and a few others. They are considered eminent scholars, which is 
worth a good deal. The object of the American Law Institute in pre- 
paring the Restatement has been to present an orderly statement of 
the basic subjects of our general Common Law. Included in this term 
is both the law developed solely by judicial decision and the law that 
has grown from the application by the courts of important statutes 
which have been generally enacted and in force for long periods of 
time. 

The principles and rules already developed, or in process of develop- 
ment, are presented with certainty and clarity, yet leaving room for 
flexibility in meeting new and unforeseeable situations responsively to 
our rapidly changing and growing civilization. 

When the Institute was formed the idea came into the heads of the 
founders, ‘‘Can’t we get some sort of series of statements to be our 
common law until such principles will be not simply the view of one 
author but rather the consensus of opinion from among the legal pro- 
fession"— that is, modem present-day views of the different principles 
of law. We tried it for something more than 20 years. I read off a 
list of the books a few minutes ago. Why should we say that this set 
of books brings anything more to the practitioner and the judge than 
any other set of hooks? Perhaps you would let me give you very 
briefly the reason why this particular set of books has found such fa- 
vor with the courts, both State and Federal. This is clearly evidenced 
by the record showing how and to what degree the several state ap- 
pellate and federal courts have regarded and cited the rules stated in 
the Restatement. 

In the first place, this job of compiling these books has been accom- 
plished by as competent people as could be secured for this pur- 
pose, . . . 

The second point is the care in which the work has been done. It 
was adequately financed. From its beginning the work of the Insti- 
tute on the Restatement of the Law has been rendered possible by the 
generous and frequently renewed donations of the Carnegie Corpora- 
tion. Sufficient funds are now available to insure the completion of 
the set of 21 volumes. 

The members of the Council do not get paid, but the academic peo- 
ple were paid a reasonable amount for their work. We got from them 
a great deal more than they got paid for; but on the material written 
by the chairman or the reporter, he would go to his committee and 
have it worked over two or three times before he even went to the 
Council, and sometimes twice to the Council, before it finally went to 
the floor of the Institute; and it was also sent out to the members of 
the cooperative committee of the various states and talked over, until 
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it was finally adopted as a statement of the law in any particular chap- 
ter or subject by the American Law Institute. 

Now, that kind of work would be utterly impossible if you are going 
to put out a book and make it pay for itself commercially. Of course, 
we are not trying to do that. We had a subsidy and, therefore, did the 
Job as well as it could be done. 

I suppose one great wealmess which lawyers and judges are addicted 
to is the lack of care in the use of words, don’t you think? We use a 
word meaning one thing in one place and use the same word meaning 
a different thing in another place. In the first place, we get confused 
in our words and ideas. It is the habit of judges to express their own 
legal conclusions in their own way, and the first thing you will find 
the same legal conclusions being expressed in half a dozen different 
ways in the same opinion of the same court — the same opinion, ex- 
pressed half a dozen different ways by half a dozen different judges. 
And I am mentioning no names! 

One of our dangers is and was very definitely a carelessness or non- 
common use in connection with language, bringing us in danger of 
losing continuity and consistency in our common law. That was a 
vei’y real danger and still is a danger. I think the American Law In- 
stitute work will be the strongest cure for that kind of thing that I 
know of. We have tried hai-d to use words in a definite sense from one 
place to another where the terms are used. We have tried to do it; 
without introducing a lot of new and strange terminology, as Mr. Wig- 1 
more did in his book on Evidence. His terms, however, no longer I 
bother me, but I am sure that is not the case with any lawyer first 
starting out, who finds the terms strange and so upsetting and confus- 
ing that he sometimes fails to travel through a very good thought that i 
the author had put in. We try to stay away from strange terms. We 
have tried to use terms with which the bar is familiar and to use them 
more precisely than the bar has been in the habit of using them. 
Now, I do not mean by that that it is all easy. ... 

When you are getting a piece of technical work you must not expect 
it to read like a novel. You must not expect to understand what it is , 
trying to get at and what it says without being a little bit patient to 
learn its technique, its use of terms, and then the application will come ^ 
along quite smoothly. ! 

The third thing and the third reeison that I would call your attention 
to this work as something which has significance for you is not only 
the way in which it is done and the people who did it, but what has 
happened to it in the course of its production. Up to October 1, 1945, 
the various volumes of the Restatement have been cited by the courts 
of the United States, as I have indicated before, whose opinions are 
reported in the National Reporter System, 12,356 times. . . . 

■'X' "nsae. 

Now, there is a great deal that comes up in the practice of the law 
that this Restatement does not purport to cover. It won’t solve prob- 
lems of federal taxation. It won’t help you any on the question of the 
issuance of security, either under a state “Blue Sky” law or the Secu- 
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rities Exchange Act. It won’t help you very much with problems un- 
der the Labor Act in any particular state, or the National Labor Rela- 
tions Act, although there is a chapter in Torts that would prove some 
help in that respect. We don’t purport to cover all the law, and we 
certainly stayed clear away from federal taxation. Our effort was to 
give a statement of the fundamentals of the common law which were 
back of all the statutory things I have just mentioned and give the 
lawyer a starting point for all cases that have a common law beai’ing 
and a finishing stop for some. But there are, too, of course, many, 
many cases where a statement of the fundamentals will not settle the 
application of the fundamental rule to a particular fact. We think we 
have done a good part of the job when we start the lawyer off with a 
citation statement of what the bench and bar of the country think 
the common law rule of the land is. . . . 

We have had quite a successful program of voluntary help through 
local annotation, which has in some states been highly successful. In 
Pennsylvania we have either finished or have in course of preparation 
annotations on all of the subjects which the Restatement has appeared 
upon. Despite the fact already mentioned that in the majority of in- 
stances decisions of the courts show them to be in accord upon prin- 
ciples and rules of law, there are a substantial number of exceptions 
to this general rule, though they center largely upon a very limited 
number of highly debatable sections. Even more important, the courts 
differ quite frequently upon the application of accepted rules. And to 
render the Restatement a unifornily useful and dependable working 
tool for the profession, we find it has been desirable that members of 
the bench and bar shall have convenient means of learning the attitude 
of their local law toward any section of the Restatement. 

So I think those annotations have a significance other than their ac- 
tual use in the state, I think they show something about the possibil- 
ity of generalizing in regard to the general law. People who practice 
locally frequently urge that such and such may be all right in general, 
“but the law in our state is different.’’ But I remember as we worked 
through several of the subjects, where we had a Pennsylvanian on the 
committee, he would always be telling us that “WeU, that isn’t Penn- 
sylvania law,’’ and others from other states would say that wasn’t 
their law, although it might do as a statement of general common law. 

As these annotations began to appear we kept track of three things. 
We went through each annotation by itself in each case and compiled 
our table. We wanted to see in how many sections of a given subject 
of the Restatement the local study would show that the local decisions 
were in accordance with the rule that we had stated in the Restate- 
ment, and we wanted to see in what proportion the cases had been 
proven to the contrary to what we had stated. Third: We wanted to 
see where there was no local authority at all. 

It doesn't follow that the court is going to change its mind, although 
We have had some experience where the courts have made a complete 
turnabout when confronted with Restatement on the subject. But the 
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most significant thing, it seems to me, was not that so much as to try 
to find out from an analysis of all its annotations how closely we could 
tell a lawyer or a judge that the Restatement here would represent the 
common law rule in any particular state. While this was the com- 
bined effect, yet it does not represent all annotations but only enough 
to make a generalization of this. 

In Agency we found that the percentage of state decisions in general 
in accord with the Restatement was 62.6 per cent; that the percent- 
age of decisions contrary to the Restatement was 1.4 per cent; no lo- 
cal authority, 35.1 per cent. On Contracts we had many, many more 
annotations to go on. The percentage in accord, 69.8 per cent; per- 
centage contrary, 2.6; no local authority, 25.9. I am not going to 
read you the statistics from the other subjects, although I have them 
here and would be glad to show them to anybody that wants to. see 
them. I make this generalization, that the Restatement is out of ac- 
cord with local authority in any particular state in, oh I would say, 
about one and a half to two per cent of the time. In other words, it 
will represent 98 out of 100 chances of being not out of line with local 
authority. It will be “dead on the nose’’ with local authority on one- 
half to two-thirds, and the rest of the gap or unaccounted for percent- 
ages are situations in which there is no local authority of the particu- 
lar state on the subject. That was a great surprise to me and maybe 
to you. Even in jurisprudence as old as Pennsylvania there are im- 
mense gaps even In a subject like Contracts, where there is no local 
authority. 

Of course, you can see the obvious thing that we urge. If there is 
no local authority, the court is free if it pleases to accept the statement 
of law as general in the Restatement, and the statement of law as 
shown in the Restatement is, we think, hope and trust, as sound and 
accurate and well-considered a statement of law as American legal 
brains can make it. . . . 

That is the product so far. Oh, we have done some other things. 
We wrote a Code on Evidence, which you could have an awful good 
time with. It would probably get some people excited. But, of course, 
lawyers are apt to be where any change is being discussed. We have 
done some other things in the statutory field. I wrote a Youth Cor- 
rection Authority Act, which in California I am told is working very, 
very satisfactorily. 

Now, ... we are starting on the Code of Commercial Law. 
I hope you won’t completely discharge your state committees, because 
pretty soon we wiU have something for them — something that we hope 
will be impoiiant. We hope it is going to be a modern, well-done, care- 
fully integrated Code of Commercial Law, which will, of course, if you 
like it and adopt it in the various states, take the place of the present 
Negotiable Instruments Law. . . . 




INDEX 


ReferencCH ax*e to pagrCH 


ABATEMENT AND SUMMARY EN- 
FORCEMENT 

Effectiveness as law enforcement de- 
vices, B41 

ADMINISTRATIVE AGENCIES 
Application of legislative standard by, 

614 

Characteristics of, 682-599, 608 
Interpretation by, effect given by 
courts, 1061 

ADMINISTRATIVE INTERRRETA- 
TION 

Conflicting with judicial interpreta- 
tion, weight given, 1100, 1117 
Contested quasi-Jndlclal proceedings, 
weight given, 1109 
Duration, effect of, 1107, 1108 
Erroneous, effect of, 1108, 1118 
Ex parte rulings, weight given, 1109 
Familiarity of legislators, 1115, 1117 
Inconsistency, effect, 1109 
Judicial review, 1118 
Public enforcement oflicer, weight giv- 
en, 1109 

Re-enactment rule and, 1109, 1117 
Statutory power, limitation, weight 
given by courts, 1117 
Weight given, 1054, 1107-1108, 1120 

ADMINISTRATIVE PROCEDURE 
ACT, 1946 

Purpose and effect, 698 

ADMINISTRATIVE PROCESS AS 
MEANS OF APPLYING AND EN- 
FORCING LAWS 

Advantages over executive and judi- 
cial processes, 674 et seq. 

Federal Administrative Procedure 
Act, 1946, 508 

Immunity for conformity as safeguard, 

614, 600 

Judicial process compared, 674-599, 
607-609 

RBAn & MioDoKAin U.O.B.Leo. 1339 


Judicial review, 604 
Legislative administration distin- 
guished, 571 

Legislative standards, 604, 014, 887- 
908 

Necessity, 672, COS, 617 
Reasons for using, 195, 574 et seq. 
Requisites of legislative delegation, 
590, 604, 613, 887-908 
Types of regulations, 603 
Weaknesses as compared with judicial 
process, 585-600 

ADMINISTRATIVE REGULATIONS 
AND RULE MAKING 
See Administrative Process as Means 
of Applying atid, Enforcing Laws 

ADMINISTRATIVE STANDARDS 
Constii utional sufficiency in, 

Federal courts, 887, 801-900 
State courts, 889, 001-908 

ADVERSE PRESUMPTIONS 
Utility and constitutionality as law 
enforcement device, 549-554 

AMBIGUITY 

Absurdity of result creating, 1051 
Extrinsic aids resorted to without, 
1132-1155 
“Intention”, 1130 
Interpretation, 1046-1051 
Latent, 840 
Meaning of, 1067 

Undesirable result of literal meaning 
creating, 1051 

AMENDMENTS 

“Acts in addition” to existing legisla- 
tion distinguished, 367 
Characteristics, 367-371, 382 
Constitutional requirements, 371, 378, 
683-690 

Declaratory effect, 356 
Defined, 379 



1340 Index 

licfcronceM arc to pag’CH 


AMENBMBN'l'S (Cont.)— 

LiniRimgo of aniendcfl nef repcalod nn- 
cliauged in amending act, STt-.HTii 
Jlovsor into oviffinal sUtute, 371 
Mclliods of making express, 371 
Presumably cbauge inw, 35G 
Itepealed statutes and, 371-370 
“Itoplaccment theory”, 371 
"So as to read as follows”, 364, 371 
Supplementary acts distinguished, 378 
Titles, 378, G83-Q90 
Unconstitutional statutes, 376 

AMERICAN COURTS 
Postulates of interpi'ctation In, 995- 
1011 

AMERICAN LAW INSTITUTE 
Codifleation program, 1337 
Restatement of law, 1300, 1324-1337 
Uniform laws, 454 
Youth Correction Act, 148 et sefj. 

ANALOGIOAU REASONING PROM 
UBGISIATION, 985, 088, 1208-1279 

"AND" 

Construed as “or”, 954 
AND/OR 

Objections to using, 937, 054-955 

APPLICATION OP STATUTES 
See generally InterpreUMcni 
Interpretation, sigui&cance of distin- 
guishing, 072, 976-978 

APPROACHES TO INTERPRETA- 
TION 

Eauity of the statute, 1015-1027 
Golden rule, 1041-1063 
Literal, 1011 
Mischief rule, 1028-1041 

AUTHENTIC INTERPRETATION, 979, 
997 

BAR ASSOCIATIONS 
Legislation programs, 146, 146 

BILLS 

Adjouimment of legislature, effect, 304, 
305 

Amendments in, legislature, 213, 230 
Approval by executive, 214, 221 
Calendar, substitution on, 212 
Olassified by source, 142 
Course followed through legislature, 
212 et seo. 

Defeating, 217 
Derivation of use, 646-660 


Drafting to faoililale pahsage, 787 
Engrossment, 218, 307 
Enrollmeut, 320 
Porm, 646 et scq. 

ITow to draft, see Mevhamos of Draft- 

iiLff 

Internal arrangement, 936-937 

Introduction, 216 

Legislation by, 220 

Mechanics of drafting, 216, 909-971 

Origin of Congressional, 260 

Origins, 125, 141-145, 210 et seq. 

Pi'oof of passage, 224, 320 
Piiuting, 217, 218, 220, 209 
Proportion enacted, 228 
Readings, constitutional requirements,. 
286, 291, 297 

Readings, necessity for, 207, 309 
Readings, procedural aspects, 213, 216, 
400 

Re-eommittnl, 217 

Reference to standing committees, 212, 
210 

Reporting by committees, 213 
Resolutions and, 640-667 
Roll call on llnal pa.s.sage, 217 
Signature of ]n’ 0 .skhng offleers, 320 
Signing after passage, 304, 305 
Souices and their effect on, 141-145, 
C40 

Specimen forms, 908-909 
Stages in progress throiigii legislature, 
212-235 

Subject matter of, 228 

Time of becoming law, 224, 777-785 

Veto. 214, 221, 305 

Volume introduced, 143, 227 

When passed, 2S5, 305, 313, 326, 320 

BODY OP ACT 
See Purview 

BONDS AS LAW ENFORCEMENT’ 
DEVICES 
Classllicatioii, 664 
Essential features, 566-570 
Protection of sureties, 569 
Purpose and utility, 506 

CANONS OP INTERPRETATION 
Ejnsdem generis, 823, 827 
Expressio unius est exclusio alterius* 
est, 831 

“Golden rule”, 1044, 1046 
Methods of use, 817-833 
Noseitur a soclis 818, 819 
Utility, 817-833, 1038 



Index 1341 

llcforcncea avii to 


OABUS OMTSSUS 
Avoidance by interpret ati on, 8-12, 848 
Bncronchinent, on lesislatlvc function 
by supplyinfr, 840, 845 
Legislative intent and, 840-851 
Meaning, 004 

Origin of doctrine, 990, 994 
Hcason for the rule, 841, 843, 847 
llule applied, 840, 845 
Supplying, by resort to Intrinsic and 
extrinsic aids, 841, 848 

CHARACTERISTICS OE JUDICIAL 
LAW-MAKING, 17-95 

CIVIL LIABILITY 
Defined, 554 
Foiins of,. 566 

Illustrative provisions, 511-613, 559 
Regulatory value, 555, 657 

CLAUSE AS TO TAKING EFFECT 
Gonlainod in constitutions, 782 
"From and after passage” of act, 779 
When .statute is effective, 777, 781 

("ODIFIOATION 

AuK'i'icau Law Institute’s program of, 
1337 

Ai'Riiiueuts for, 1300 
Coinpnaliou.s compared, 399 
Omiloxtiial Interpretations, 810 
Defined, 309 

General or particular, 1321 
Interpretation, 390 
Law-making effect of adoption, 396 
Louisiana experience, 1319 
New York experience, 1312 
Objections to, 1304 

Precedent, utility of doctrine when ap- 
plying, 1311 
Purpose, 1303 
Title of, 739 

Traditional attitude of legal profes- 
sion toward, 1821 
20th century revival, 1321 
United States Code, law-making ef- 
fect, 413 

COMMITTEES 

Adjournment of legislature, effect on 
powers, 303 
Conference, 218, 

Conference, criticism, 281 
Conference, reports, 246 
Congressional, 238 et seq, 
Consideration of bills, 245 
Created by resolution, 303 


Discharge, 219 
Export stiifls, 247 
Function, 215 
Hearings, 21 G, 234, 244 
Investigation, methods and powers of, 
260-280, 048 

Joint investigating, reports, 237, 265 
Legislative Reorganization Act, 1946, 
255-258 

Legislative research, 283 
Policy in Congress, 250 et seq. 

Recall of bill from, 217 
Records in Congress, 245 
Reorganization of Congressional, 239 
et seq. 

Reporting bills, 245 et seq. 

Rules, 213, 210 

Standing, 212, 216, 238, 243, 649 
Types, 237 
IVliole house, 212 

GOaiMITTEE SYSTEM, 237 et seq. 

COMMON LAW 
Chief defects, 1300 

Codification or restatement, 1300-1337 
Complexity, 1300 

Fitting legislation into, 1207-1337 
Judicial adaptation to basic legislative 
changes, 86, 1285-1200 
Precedent in. Sec Precedent 
Restatement by American Law Insti- 
tute, 1300-1337 

Statutory intei-pretation and, See In- 
lerpretalion 
Uncertainty, 1300 

COMMON LAW STATUTES, 988, 1253- 
1256 

COMPARATIVE ASPECTS OP JUDI- 
CIAL AND LEGISLATIVE PROC- 
ESSES, 1 et seq. 

COMPARATIVE RESULTS 
Interpretation In light of 729, 1041— 
1064 

COMPILATIONS 
Codifications compared, 399 
Nature, 401 

COMPOSITION AND STRUCTURE OP 
THE LEGISLATIVE SENTENCE 
Action, 939, 955-958 
Case, 940, 956-957 
Condition, 941, 957, 964 
Copula, 940, 042-951 
Subject, 939, 955 



1342 


Index 

Refcvoixces avo to pugos 

CONOUHRBNT RESOLUTIONS Overruling as judicial legislation, C7, 

Defliwd, C62 7G, lOSO 


CONFERENCE COMMITTEES, 281 

CONFERENCE OF COMMISSIONERS 
ON UNIFORMITY OF LEGISLA- 
TION 

Canadian, 456 

CONGRESS 
CommlLtees, 238 et seq. 

Legislative counsel, 249 
Reorganization, 238 et seq. 

Resolution, lawmaking by, G54-659 

CONSCIOUS CONSTRUCTIVE LAW- 
MAKING 

'Emergence of, 4, 6 
Transition from declaratory legisla- 
tion in England, 7 

CONSTITUTIONAL LIMITATIONS ON 
INDEFINITE EXPRESSION 
Adralni strati vely executed statutes, 
887-008 

Self executing statutes, 852-SS7 

CONSTITUTIONAL LIMITATIONS ON 
LEGISLATIVE PROCEDURE 
Compliance a judicial quesUou, 2S0 
Compliance presumed, 225 
Directory or mandatory, 2SC, 290, 313, 
320 

Enrollment of bill not conclusive evi- 
dence of compliance, 291 
Presumption of compliance, 291, 318 
Time of passing bills, 299 

CONSTITUTIONAL LIMITATIONS 
ON SPECIAL LEGISLATION, 415 
et seq. 

CONSTITUTIONAL PROVISIONS 
When mandatory of directory, 288, 
299, 313, 320, 718-719 

CONSTITUTIONAL REQUIREMENTS 
OF LEGISLATIVE FORM 
Bills and resolutions, 651-6G7 
Enacting clause, 716-720 
Purview, 736-738, 7S0-757 
Titles, 609-690 

CONSTITUTIONAL THEORY 
Statutory interpretation, 990-993 

CONSTRUCTION OF STATUTES 
See generally interpretation 
Interpretation, technical distinction 
from, 975 


CONTEXTUAL INTERPRETATION, 
601, 729, 80S-83T 

CONTEMPT 
Civil or criminal, 533 
Function of proceedings, 635 
Utility of proccecliugs, B32 

COURT REORGANIZATION BILL OF 
1937 

Study of the interaction of public 
opinion and legislative process, 200- 
211 

COURTS 

Historical attitude toward legislation, 
1207-1210, 1215 

CREATIVE LEGISLATION, 167-177, 
362-364 

CRIMINAL STATUTES 
See Penal Statutes 

CURATIVE LBGIvSLATION, 302 

DEBATES OF TUB LEGISLATURE 
Extrinsic aids for inturpretnUon, 1051, 
1057, 1140, 1144, 1149, 1155 

DECIMAL NUMBERING SYSTEM, 002 

DECLARATORY LEGISLATION 
Amendatory effect, 348-355 
Amending statute given effect as, 356 
Constitutionality, 348, 367 
Creative legislation distinguished, 8 
Curative acts, 362 
Early use, 981 

Function In development of law, 3 
Prospective operation, 348-366 
Retrospective effect, 348 
Reversing or revising judicial deci- 
sion, 357 

United States Code, 413 

DEFINITIONS 
Artificial, 720, 721, 727, 720 
Effect on construction of statutes, 720- 
736i 1006-1009 
Inclusive, 720, 721 
Interpretation of, 721-729 
Strict construction, 721 
Value, 722-723, 725 

DEVELOPMENT OP EARLY AMERI- 
CAN POOR LAWS 

Influence of legislative precedent, 131 



1343 


Index 

llcftit'GUceH are to pages 


BTOVELOl’MENT OE I, AW 
Place or leKlslatiou In, 1 

DIEBGT LEGISLATION 
Amonclmonf, 223 
Initiiitive, 342 
Reloi'enfluni, 336 

DEAETING 
Agencies, 788, 1337 
Olioiee and arrangement ol language, 
786-971 

Definitions, utility, 720-736 
Enacting clauses, 655, 659, C62, 716 
Form in which hill most lilcely to pass, 
787 

Forms, see Forms 

Incorporation of terms hy reference, 
738 

Indefinite terms, use of, 799, S52-908 
Mechanics sec Mechanics of Drafting 
Methods, Influence on .approaches to 
interpretation, 992-994 
Eeseardi for, 909-013 
Titles, GOO-703 

ENACTING CLAUSE 
Complete lack of, 710 
Constitutional requirement, 220, 662, 
716, 710 

Mandatory or directory, 602, 716 
Need for, 717, 719 

Origin of constitutional requirement, 
719 

ENACTMENT OF STATUTES 
Procedure, 212-235 
Validity presnmod, 225 

ENFORCEMENT OF LAWS 
Administrative process, 570 et eeq. 
Effectiveness a matter of degree, 500 
Limitations upon, 183-198, 483-505 

ENROLLED BILL RULE, 291, 309 

EQUITY 

Historical place in growth of law, 1 

EQUITY OF THE STATUTE 
Abandoned generally, as such, 1024 
Chancellor’s equity, distinguished, 984 
Judicial legislation and, 1019, 1020, 
1027 

Meaning, 984-986, 1016, 1028 
Modern use, 1016, 1017, 1024 
Origin, 984 

Public policy and, 1019 
Purpose of doctrine, 1026 


EVOLUTION OP USE OF LEGISLA- 
TIVE HISTORY AS INTERPRE- 
TATION AID IN FEDERAL 
COURTS, 1149-1174 

EXCEPTION 
Defined, 783 
Effect, 763 
Function, 958 
In enacting danse, 763 
Pleading, 761, 704 
Proviso comp.ai'Cd, 761 
Proviso in form interpreted as in- 
tended to he, 765 

Void when in conflict with purview, 
765 

EXECUTIVE 

Relation to legislature, 128, 325 

EXECUTIVE CONSTRUCTION 
See Admuiistraiive Interpretation 

BXPIiESSION OP LEGISLATION 
See Legislative Language 

EXTRINSIC AIDS FOR INTERPRE- 
TATION 

Administrative interpretation, 1051, 
1103-1322 

Administrative rules and regulations, 
1051, 1103-1122 

Attorney general's opinions, 1103 
Canadian courla find, 1140 
Committee reports, 250-267, 1061, 1100, 
1142, 1143, 1152, 1155 
Common law, 837, 1018, 1213, 1262 
Conditions at the time of enactment 
402, 1112, 1322-1140 
Contemporary opinion, 840, 1027, 1144 
Debates of legislature, 1051, 1057, 
1140, 1144, 1140, 1155, 1242 
Dictionaries, 800, 807 
Drafts of bill, successive, 1061, 1135, 
1165, 1169 

English courts and, 1140 
In pari materia statutes, 808, 833, 995, 
1073 

Journals of legislature, 680, 1127 
Judicial council reports, 1132 
Judicial notice of, 1037, 1126, 1132, 
1242 

Legislative history, 729, 1051, 1057 
1140-1174 

Messages from esecutive, 1127 
Methods of presentation, 1126, 1174 
Opinions of legislators, 840, 1027, 1144 
Pending legislation, 1066 
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KXTRINSTC AIDS FOU INTERPRK- 
TATION (Cont.)— 

Plain mpaniiif!; rule and, lint 
Presentation to courts, 112G, 1174 
Previous administrative intorpreta' 
tlon, 1051, 1103-1122 
Previous judicial interpretation, 

By the same court, 41-85 
Of re-enacted statutes, 1088-1103 
Of statutes adopted fvoni other ju- 
risdictions, 1078-1088 
Puiilic policy, 1013 

Purpose of legislation, 1034-1040, 
1122-1170 

Resorted to when no literal amhlguity, 
1132, 1144, 1152, 1153 
Revisions, changes made in, 402 
State statutes, 1148-1140 
Subject matter, history of, 402, 1122- 
1140 

When resorted to, 1182-1174 

FACTORS AFFECTING UPPER 
COURT DECISIONS, 33 

li'IOTIONS 

nistorical place In growth of law 1 

PITTING LEGISLATION INTO A 
UNIFIED SYSTEM, 1207-1337 

FOiPiI OF LAW-MAKING, 6-10-785 

FORMS 
Bills, 008-000 
Definition.?, BOO, 728, 909 
Detaching of clauses, 933, 036, 963-907 
Enacting clause. 

Federal, 506 

State, G50, 066, 704, 908 
Examples, 930, 967 
Exception, 964 

Explanatory notes for bills, 156-160 
Memorials, 971 
Postponing taking effect, 779 
Preambles, 659, 711, 970 
Purpose and policy section, 155, 266 
References, 959, 969 
Resolutions, 970 
Resolving clause. 

Federal, 655 
State, 659, 663, 970 
Schedule, 517 

Section and sub-division headings, 155, 
283, 606-51S, 965-967 
Severability clauses, 518, 770, 777, 936 
Short title, 606, 968 
Tabular construction, 932-033, 963-966 


GVrnuuiu ion or a<'i, is.i 
Titles, 283, 506, 93(i, i)()S 

FRAUDS, STA'l’UTE OF, tOl 

FUNCTION OF INTIOUI’RIOTATION, 
1052 

GENERAL AND Si’ECIAL PROVI- 
SIONS 

Result when conflicting, 1137 

GENERAL INTERPRETATION STAT- 
UTES 

Effect given to, 998, 1003 

GENERAL TERMS, 885 

GENERAL WORDS 
Interpretation of, 1042 

GOLDEN RULE APPROACH 
American courts, use in modern, 10-14- 
1064 

Avoidance of .alisnrdity, liardsiiip, in- 
justice and unvoasoniiWonosB by, 
1042, 1051-1004 

Judicial legislation and, 1013-1046, 
1061 

Literal meiuilng, ns justifying de- 
parture from, 10-11-1014, 1051-1061 
Moaning of "goldoii rule”, 10 il, 10-13 
Refusal by courts to take, 1013-10*16, 
1001 

Rejection by English courts, 1043 
Resli'Ictive effort, 10-12 
Umimbiguous statutes and the, 1043, 
1040 

GOVERNOR 

Legislative function, 221, 323 

GROWTH OF LAW 
Agencies of, 1 

Combination of judicial and legislative 
law-making, 05-126 
Conscious constructive lawmalcing, 4, 6 
Declaratory legislation, 3, 6 
Equity ns moans, 1 
Fictions as means, 1 
In England by legislation, 9 
Jn twentieth century England and 
America, 10, 11, 14 

Judicial and legislative processes com- 
pared, 1, 14 

Judicial precedent, legislation by, 25, 
26 

Judicial process, function and method 
of explained, 14 

Legislation by selection and amend- 
ment, 4 
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K^^fcronccs 

GIIOWTII OP LAW (Gout.)— 

Le&islativo prccudoiit aucl, 128, 131- 
143, 155-160, 174-175 
Superiority of iuclgn-mado law, 8, 10 
Superiority of legislation as moans, 12, 
105-125 

Transition of growing point, 1 
Unconselons legislation as means, 3 

IIEADNOTES 

As Interpretation aids, 400, 605 

HISTORICAL PLACE OF LEGISLA- 
TION IN DEVELOPMENT OP 
LAW, 1-6 

HISTORY OP DEVELOPMENT OP 
LAW 

Fictions, equity, and legislation, 1 
Place of legislation, 1 

HOW TO DRAFT BILLS 
See Meolumios of Drafting 
IMPERATIVE OR PERMISSIVE 
"Shall” as 

IMPLIED AMENDMENTS, 334-.382 

IMPLIED REPEALS, 3S3-394, 995, 

1001, 1003 

INDEFINITE EXPRESSION 
Constitutional limitations on, 852-887 
In civil statutes, 858, 883 
In criminal statutes, 853, 805, 871, 878 
In penal statutes, 868, SOS et seq. 

INDEFINITE TERMS 

Constitutional limitations on use of in, 
Administratively executed statutes, 
887-908 

Self-executing statutes, 852-886 
Degrees of certainty, 799 

INITIATIVE 
Legislation hy, 342-347 

IN PARI MAITERIA, STATUTES 
Aids to Interpretation, 1002 
Codes and revisions, 1002 
Repealed statutes as, 1002 

INTENTION OP LEGISLATURE 
Interpretation as discovery of, 847, 
995, 997, 1000 

Key to the meaning of the statute, 
1134 

Presumptions of, 1211-1252 
INTERIM INVESTIGATING COMMIS- 
SION OR COMMITTEE 
Establishment, 650 
Reports, 265 

■RT'A'n At ‘M'AnPkri-w at ts tt 4^ t> t 


re to pa^CM 

TN'nC un^ETATlOISr 
Absurd result, to avoid, 1003 
Afhninistrative as aid to .indicial, 1051, 
1103-1122 

Advocacy, practical method for use In, 
972-978 

Ambiguity and, 791-797, 1051, 1007 
Analogical, 985 

Application of statute, significance of 
distinguishing from, 972, 976-078 
Approaches to, 972, 979-1064 
Authentic, 997 

Canons or maxims of, utility, 972-973, 
1038, 1206 

Casus omissls, to avoid, S40-S51 
Changes in legislative process, influ- 
ence on methods of, 992 
Codifications, 399 

Common law as a material of, 837, 
1257 

Common law background, considera- 
tion of, 837, 1018, 1213, 1262 
■ Common law meaning of words, 803- 
805 

Common law statutes, 1253 
Common rights, to preserve, 402 
Coustilutloiial theory, interaction 
with, 900-003 

Construction, technically distinguished 
from, 075 

Contextual 091, 729, 808-837 
Counselling, practical method for use 
in, 972-978 

Court and jury, functions, 875, 977, 
1008 

Oun-ent points of view on basic 
theory, 1177-1206 

Definitions, effect given statutory, 720- 
736 

Derogation of common law, statutes 
In, 102, 979, 986, 1213-1219, 1229 
Derogation of common right, statutes 
in, 219, 402, 1229 

Distinguishing exception from proviso, 
765 

Drafting methods, influence on tech- 
niques of, 990, 992-99 
Early freedom, 981 
Early meaning, 989 
Equity of the statute, 1015-1027 
Function, 1052 

Golden rule approach, 1041-1064 
Headnotes, marginal notes and section 
headings, 406, 605 


OK 
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INTERPRETATION (Cont.)— 

Ilistorlcnl origins of techniquo.s, 979- 
094 

In pari materia statutes, SOS, 833, 995, 
1002, 1073 

Intention of legislature, as discovery 
of, 1000 

Intent of the legislature, meaning of, 
088-090 

Intrinsic aids, 800-837, 8-18, 883, 995, 
1072-1077, 1275 

Judicial function exclusively, 980, 
1001, 1052 

Judicial legislation, 990 
Judicial methods, 972-1312 
Judicial power of, 090, 901-902 
Jury and court, functions of, 803, 875, 
077, 1008 

Justice, to achieve, 1021 
Just result, to achieve, 998, 1003 
Legislation distinguished from, 983, 
080 

Legislative, 908 

Legislative debjites as aid, 1051, 1057, 
1140, 1144, 1149, 1155 
Legislative definitions, utility of, 720- 
730 

Legislative hlstoi'y as aid. See Legis- 
lative History as Interpretation AUt 
Legislative 31101100 as implied approval 
of Judicial, 10,88-1103 
Liberal and strict, 1003 
Literal approach, 091, 1011-1015, 

10-14, 1046 
Methods, 972-1206 
Mischief rule approach, 1028-1041 
Necessity for, 1000 
Nature of rules, 996 
Object of, 806, 1066 
Of Interpretation clauses, 721, 725, 
727, 720 

Of “shall", 942-953 
Of terms incorporated Into statute by 
reference, 743, 1078 
Overruling previous, 41-85, 66-81, 1089 
Plain meaning rule, 691, 1011, 1033, 
1036, 1044, 1016 
Postulates of, 972, 979-1064 
Preamble, use of, 704r-716 
Presumptions of legislative intent, 
1211-1252 

Problem generally, 1177-1206 
Process, described, 972-978 
Prospective or retrospective effect of 
overruling previous, 66-81 


Piihlic policy and, 1013 
Puneinaflon as aid fo, 051 
Piiri)ose of siatulo and, 1028-1041, 
1122-1176 

licalisUc mclliod of, 072-073 
Roasuii and spiril, in liglit of, 1020, 
1057 

Be-onaetmeut rule, 1011, lORS-1103 
Roiiiedial statute., 1038, 1231-1238 
Eosiills, in light of comparative, 998, 
1003, 1013-10-} 1 
Revised statutes, -t02, 406 
Scveraliiltty clause, 7C0-777 
State statute copied from federal law, 
1084 

Strict and lilieral, 985, 995, 1129, 1220- 
1241 

Subject matter, history of legislation 
on, as aid for, 1122-1140 
Subject matter of statute, in light of, 
800-807 

Textbooks, 072-073 
Theory of, emergence of a, 081 
Titles, nso as aids, GC7, 660 
Unconslitniionality, to avoid, 853 
UiiiCorni laws, 459-408 
Utility of canons, 972-073 
Value of maxims, 072-973 
Value of text books and judicial deci- 
sions, 072-073 
Whole act to be read, 1132 
Words of statute, sources of meaning 
see Words 

INTERPRETATION CLAUSES 
See Deflnitiom 

“INTBBPTETATION IS A JUDICIAL 
EUNCTION” 

nistorical origin of postulate, 983, 
986 

INTERSTATE COMPACTS 
Congressional assent, 470-472 
CoustltuLional basis, 470 
Conti actual effect, 472 
Enabling statute, effect and validity, 
475-478 

Interstate crime control and, 473-481 
Treaty distinguished, 470 

INTEINSIO AIDS IN INTERPRETA- 
TION 

Context, 808-837, 848, 883 
Headnotes and section headings, 406, 
695 

Legislative definitions, 720-738 
Read & MAoDotTAi-D U.O.B.LEa. 
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INTllTNHTC, ATnS IN INTERPliETA- 
TION (Cont.>— 

M.irfiinal iioh's, (ini-Cnt) 

Modoni inclhfid of use, 1005 
Proamblo, 70-I-71G 
PimctiiaUoii, !),H 
Pities, GGS, GGO, COl-GDO 
Words of the statute, SOO-808 

INVALIDATIONS AND DISABILI- 
TIES AS ENFORCEMENT DE- 
VICES, 507, 537-541 

JOINT RESOLUTIONS 
By state legislatures, G59-6G7 
Congressional, 654r-659 
Defined, 062 
Effect, 654, 650, GG2 

JOURNAL ENTRY RULE, 201, 307, 313, 
317 

JOURNALS OP LEGISLATURE 
Entry of ayes aud nays, 220 
Iiitorprotlvc aids, 1127 

JUDGMENTS OP LEGISLATURE 
Basis of, 125, 12a, 131-141 
Influoiicos bearing on, 125, 141-211 

JUDICIAL ADAPTATION OP COM- 
MON LAW TO BASIC LEGISLA- 
TIVE CHANGES 

UlogItimatG child’s status, 1201-1290 
Married woman’s status, 86, 1285-1290 

JUDICIAL CONSTRUCTION OP 
STATUTE 

As part of statute, 67, 1078 

JUDICIAL COUNCIL 
Punction, 1135 

JUDICIAL PUNCTION 
Interpretation as, 983, 986, 1001, 1006- 
1011, 1062 

Legislative function distinguished, 300, 
983, 986, 990, 1006-1011 

JUDICIAL LAW-MAKING 
Analogy, 30, 82 

By over-ruling precedent, 41-86 
By refusal to follow persuasive prece- 
dent, 37 

Dangers, 30, 31, 53, 62 
Discovery of law by judges versus, 24 
Essential to growth of law, 25 
Limited scope permissible, 26 
Nature and limitations of, 17 
Necessary attribute of Judicial deci- 
sion, 25, 26 


Precedent, moaning and effect of doc- 
trine, 17 

Res judicata ns limitation on, 71 
Similarities of legislative law-making 
to, 126, 128, 131-141 
Stare decisis, meaning and effect of, 
17 

Without precedent, 80-05 

JUDICIAL LEGISLATION 
Casus omissus and, 840-851, 094 
Equitable construction as, 1019, 1020, 
1027 

Golden rule approach to interpretation 
as, 1043-10 IG 
Interpretation as, 996 

JUDIGIAT, METHOD 
Inteiprotation of statutes, 972-1312 

JUDICIAI. PRECEDENT 
Superiority of legislation as means of 
developing law, 12, 105-125 

JURISDICTION OVER NONRESI- 
DENTS 

Legislative development of law by 
analogy, 134-141 

JUSTICE 
Law and, 1023 

Reason, equity, conceived to be synon- 
ymous, 989 

LAW-MAKING 
Judicial, limitations on, 17-95 
Layman’s idea of, 15, 4S4 
Unprecedented judicial, 86-95 
Ways of, 74-76 

LAW REPORMING LEGISLATION, 
145-165 

LEGAL LANGUAGE 
Incomplete expression, 840-851 
Judicially determined, 798 et seq. 

LEGAL PROFESSION 
Responsibility for legislation, 146 

LEGISLATION 

Analogical reasoning from, 1268-1279 
English origin in assize, 6 
Pitting into a unified legal system, 8, 
1207-1337 
Ponu, 646 et seq. 

Punction, 4, 6, 14, 30 
Historical attitude of courts toward, 
8, 1207-1210, 1215 

Historical place in development of 
law, 1 
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LEGISLATION (Cont.)— 

In aid of coiu-ts, 14, 106-125 
InfliTGncing public opinion concern- 
ing proposed, 146-166, 182-211 
Interpretation distinguished from, 983 
Judicial adaptation of common law to 
basic changes made by, 1285-1299 
Judicial conception in Tudor England, 
6 

Language, choice and arrangement of, 

( 786-971 

Lawyers’ responsibility, 145 
Limitations on effective, 483-505 
Marshalling public support for new, 
145-165, 178-211 
Origin of Congressional, 250 
Origins and development of policy, 
125-211, 216 
Referential, 738-760 
Reforming law by, 95-125 
Requirements of effective, 493, 494 at 
seq. 

Restatement of common law, supple- 
menting by, 1329 
Sources, 125, 141-145, 216 et seq. 
Superiority as method of legal evolu- 
tion, 12 

Types of, 336-481 
Volume of, 143, 227 

LEGISLATIVE COUNSEL 
Function in Congress, 249 

LEGISLATIVE FACT FINDING 
Compulsory attendance of witnesses, 
267 

Due process and, 260 
Immunity of witnesses from self in- 
crimination, 273 
Methods, 260 et seq. 

Power to compel attendance of witness 
and production of documents, 278 
Power to grant Immunity from self 
incrimination, 273 

Privilege of witness against self in- 
crimination, 273 
Utility, 260 

LEGISLATIVE FUNCTION 
Judicial function distinguished from, 
30, 983, 986, 1006-1011 

LEGISLATIVE HISTORY 
How discover, 166 

Meaning of language, use as direct 
evidence of, 1057 


LEGISLATIVE IITSTORY AS INTER- 
PRETA'I'ION \tD 

Ambiguity of litor.nl language, use 
when, 1143, 1149, 1151 
Ambiguity of literal language, use 
without, 1144 

Conunittee roport.s, 259-207, 1051, 

1109, 1142, 1143, 1152, 1165 
Criticism of use of, 1165-1167 
Debates, 105], 1057, 1140, 1144, 1149, 
1155, 1242 

Federal courts, evolution of use of in, 
1149-1174 

Meaning of language, directly utilized 
to explain the, 1152, 1169 
Method of evaluation of, 1155-11 
Plain meaning rule and, 1143, 1140, 
1151, 1152, 1155 

Purpose or specifle intent, use to show, 
1057, 1149-1174 

Self contradictory, value of, 1147, 1160 
State statutes, problems of use In, 
1148-1149 

LEGISLATIVE INQUIRIES, 200-280 

LEGISLATIVE JOURNALS 
Legislative history, resort to, 680, 1127 

LEGISLATIVE LANGUAGE 
Ambiguity of words and arrangement 
of, 787-793, 024r-071 
Canons of interpretation and, choice 
of, 793 et seq., 808-833, 914 et seq. 
Clarity essential, 786, 914 
Constitutional limitations on, 862-908 
Defects of, 787 

Imperfections of words for communi- 
cating thought, 793 
Indefinite terms, 799, 852-908 
Influence of Judiciary on, 789, 798- 
908, 021-923 

Lawyers’ responsibility for, 786-791 
Legislative sentence, meaning of, 791- 
913 

Nature of the problem, 785-800, 914 
et seq. 

Obscurity of. 786, 797, 914-923 
Semantics and, 792-798 
Simplicity desirable, 914 et seq. 

Style of, 914-971 

LEGISLATIVE POLICY 

Case studies in formulation and influ- 
encing, 146, 106, 183, 200 
Development, 125-211 
Origins of, see Legislation 
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LT5C,ISlATIVra POLICY (Ooiit.)— 
T’rcpedcnt, compared to, 128 
Pi'esmire of ovgantzed iiittM-csts and 
public opinion on, 14G-2H 
Principle coniparod to, 128 

LEGISLATIVE PRECEDENT 
Analogous application, 134-141 
In early American law, 131 
In 20tli century American law, 134- 
141, 155-160, 174-176 
Principle, policy, distinguished, 128 
Restrictive Influence on development 
of law, 128, 131 

Tendency toward following, 128, 131- 
141 

LEGISLATIVE PRINCIPLE 
Policy, precedent, distinguished, 128 

LEGISLATIVE PROCEDURE 
Constitutional limitations on, 220, 225, 
28G et se(i. 

Course of bill from Introduction to en- 
actment, 212 ot seq. 

Improvements in New York, 233 
Majority rule, 220 
Outlino of, 212-235 
Passage over governor's veto, 305 
I’roblema concerning, 233 
Proof of procedural irregularity, 291, 
307-325 
Purposes, 220 

Readings of bills, reasons for, 297 
Speaker, function and powers of, 235 
Stages, 212-235 

Suspension of rules, proof, 291 

LEGISLATIVE PROCESS 
Basic nature, 125 
Charaetoriatlcs of modern, 493 
Comparison of precedent, principle 
and policy in, 128 
Formulation of policies, 141-211 
Influences of changes In, on methods 
of interpretation, 990, 992 
Issues, case studies in shaping and 
presenting 146, 166 
Judgments of legislatui'e, 

Basis of, 125, 128 

Influences bearing on, 125, 141-211 
Judicial process, similarities, 125, 128, 
131-141 

Lobbying, 178 et seq. 

“Log roUlng”, 736 

Precedent, adherence to, 128, 131-141 
President, relation to the Congress, 331 
Principle, conformity to, 128 


Public opinion and, 200-211 
Technique for sliidy, 165 

LEGISLATIVE PURPOSE 

Interprotntiou in light of, 1031-1041, 
1051, 1057, 1122-1174 

LEGISI/ATIVE REORGANIZATION 
ACT, 1946 

Appraisal, 254, 259-260 
Excerpt from, 250 
Reference Service, 197 
Regulation of lobbying, 178 
Report of Congressional Commitiee re- 
sulting in, 238-253 

LEGISLATIVE RESEARCFI COUNCIL, 
283 

LEGISLATIVE STANDARDS FOR AD- 
MINISTRATIVE ACTION 
See Administrative Process as a Meati-s. 
of Malnnp Laxes ISffectlvo 

LEGISLATURE 

Adjournment, continuation of powers 
after, 299, 307 

Administrative oversight by, 571 
As an entity, 200-1507, 651 
Bicamoral and unicamcxail compared, 
281, 299 

Contempt of, 270 

Executive, place of in, 221, 313, 325- 
335 

Investigatory power, 267 et seq. 
Journals, conclusivensss, 317, 320 
Judgments, 

Basis, 126, 128, 131-141 
Influences bearing on, 125, 141-211 
May not bind future legislatures, 653 
New York, overall view, 225 
Powers, 225 et seq. 

Power to discharge its employees, 651 
Precedent, tendency to follow, 128, 
131-141, 165-160, 174-175 
Pre.ssure of organixed interests and 
public opinion on, 146-211 
Procedure in, 212 et seq. 

Public opinion and the, 200-211 
Responsibility to enact valid laws, 778 
Shaping and presenting Issues In, 141- 
211 

Unicameral and bicameral compared, 
281, 302 

LBQUITY DE LESTATUTE 
Equity of the statute distinguished 
from, 087 

Meaning of doctrine. 986 
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LIBKBAL aONSTBUOTlON 
See Penal Statutes 

LICENSING AND INSPECTION 
Attorneys, 357 

Business regulation, 607-508, 601, 612 
Constitutional requirements, 020, 622, 
620 

Contents of typical statute, 612 
Definition of license. Oil 
Effective methods, 612 
In federal law, 611 
Investigatory powers, 507, 510, 515, 
621 

Legislative standai'ds for, 357, 613 
Revocation of license, 620 

LIMITATIONS OP JUDICIAL LAW- 
MAKING, 17-95 

LIMITATIONS ON EEPBCTIVE LAW 
MAKING 

Ascertainment of tacts, 485, 490 
Customs, 491, 600 

Imperfections of human beings, 490, 

405 

Impracticability of enforcement, 494, 

406 

Inapplicability of legal machinery to 
certain phases of conduct, 487, 492 
Individual action needed to set law in 
motion, 488 

Ineptitude in art of drafting legisla- 
tion, 489 

Intangibleness of moral duties, 486, 
491, 496 

Irresponsibility of legislature for en- 
forcement, 495 

Lack of legislative control over Inter- 
pretation and application, 490 
Nature of subject matter, 486-487, 491, 
494, 501 

Opposition of majority of community, 
494, 498 

Subtle modes of violation, 486, 600 

UTBRAL APPEOAOH TO INTER- 
PRETATION 

Constitutional support for, 994 
Defects, 1036, 1042, 1051, 1057 
Detailed drafting and the, 904 
Bitensive effect, 691, 1011, 1033 
Plain meaning rule and, 691, 1011, 
1044, 1046 

' Restrictive effect, 1044 

LOBBYING 
Case study in, 183 


Defined, ISO 

Dependence of legislators on for as- 
sistance, 197, 199 
Evils, 182 

Legislative inquiries, 278 
Legislative Reorganization Act, 1940, 
178 et seq. 

Problem of controlling, ISO 
Regulation of by states, 183-186 
Regulation of by the congress, 178, 
186-193 

Requirements of effective statute to 
control, 193-197 

MANDATORY OR DIRECTORY 
Constitutional provisions, 718-719 
“Shall”, interpretation as, 948 

MARGINAL NOTES 
Interpretation aids, 406, 695 

MEANING 

Meaning of, 792-797, 1067 

MEANS OP MAKING LAWS BPPEO- 
TIVE 

Abatement and summary enforcement 
in equity, 541 

Administrative process, 670-610 
Adverse presumptions, 540-554 
Bonds, 664-570 

Civil liabilities, 611-513, 664-500 
Committal — “psychopathic personali- 
ty” statutes, 042 

Contempt proceedings, 517, 532-530 
Detention of suspects, 

“Public enemy” acts, 637-642 
Vagrancy laws, 638 
Fixing valid standards for adminis- 
trative action, 887-908 
Injunctions, 516, 729 
Invalidations and disabilities, 607, 
637-641 

Licensing and inspection, 507-508, 604, 
611-630 

Limitations on, 483-605 
Oaths, 615, 661-564 
Penalties, 617, 624-531, 1219-1231 
Provisions for rehabilitation and re- 
form of offender — youth correction 
act, 645 

Publicity, 183-198, 509, 518, 630-637 
Sanctions defined, 619^^3 

MECHANICS OP DRAFTING 
Alternatives and choices, how to state, 
936, 954-965, 965-967 
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MKOriANIOS OF DEAPTING (Coni)— 
Aiullenco, writing laws roadily under- 
stood by, 911-935, 900, 903 907 
Bold face sub-titles for convenience 
and understanding, 155, 283, 500- 
618, 020, 902-907 

Conciseness, devices for promoting, 
916, 932, 938, 900, 901-906 
Conjunctives and disjunctives, 937, 
954-955, 005 

Constitutionality, ensuring, 200, 336- 
362, 371, 401, 416^49, 470, 477, 669- 
600, 736, 750-757, 7S2, S52-90S, 909, 
913 

Cross references, when and how used, 
738 et seq., 9dS-9o9 
Definitions, utility and place, 720, 736, 
936 

Detaching of clauses, 920, 936, 959, 
962-069 

Devices for enlvnciiig clarity and con- 
venience, 014 071 

Duties, imposition of, 945-951, 9G3-967 
Enacting clause, 716 
Enforcement devices, 4S3-C-15, 912-913 
Enumerations, use and form, 930, 959- 
DCO, 004 

Examples, use of, 929-931, 907 
Exceptions, when and how used, 958 
Formation of a legislative sentence, 
939-951, 955-958 

Fntnre tense, avoidance of, 036, 941- 
946, 957, 038 

General interpretation statute, 935 
Generic terms, 900 

Granting a right or privilege, 950, 055, 
964 

Incorporation of terms by reference, 
738-760, 958-959 

Internal arrangement of bills. 924-927, 
938-937 

Jargon, elimination, 789-791, 927, 938, 
937-938, 954, 980, 962-967 
Judicial precedents, SOO et seq., 921- 
923 

Legislative precedents, 131-141, 193 
Karginal notes and sub-titles, 601-099, 
961, 963-967 

Mathematical tables and formulas, 
932-934 

Memorandum as basis for drafting, 
911-913 

Numbering sections and designating 
sub-dlvlslons, 936, 962-969 


Berfect past tense, use of, 911, 957. 
966 

I’olicy and purpose section, 155, 260- 
207 

I’olicy and substance, establibhing, 
909-913 

Practical considerations concerning in- 
ternal arrangement of bills, 787 
Preamble, when and how used, 704r- 
71G, 

Present tense, use of, 930, 941-946, 949, 
957, 064-907 

Prohibition, expression of, 950 
Provisos, avoiding, 921, 930, 940, 958 
Punctuation, 051 

Questionnaire for determining .sub- 
stance and policy of proposed new 
law, 912 

Eednndancy, avoiding, 936-938 
Sections, sub-dividing bill, 936, 037, 
OOS 

Sections, subdivision of, 930, 037, 962- 
969 

Sentence, construction and arrange- 
ment of the legislative, 939-051, 
035-058 

Severability clause, 700-777, 036 
Specimen forms. See Forms 
Tabular construction, 020, 936, 950, 
962-009 

Telling the reader how to conduct 
himself, 931, 930-951, 955-957, 963, 
067 

Telling the reader what the law is 
about, 925-027, 964. 907 
Titles, how drafted, 690-704, 930 
Voice to be used active or passive, 940, 
956 

Writing for the reader to whom the 
law is primarily addressed, 914r-935, 
960, 963-967 

MEMOIIIALS BY LEGISLATDEE 
Defined, 662 
Forms, 971 

METHODS OF INTBHPEETATION 
AND OONSTHUOTION, 072-1206 

MISCHIEF OF THE STATUTE 
See Mischief Rule Approaah and Pur- 
pose of Leffislation 

MISCHIEF EULE APPROACH 
Equity of statute, and, 1029 
Extended effect, resulting in giving 
language, 1031, 1036, 1038 
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WISOlIIEir RULE APPROACH 
(Cont.) — 

HcycTon’s Case, 1028 
“Loquily de lestatute” and, 98G 
Meaning of, 1028 

Refusal by court to apply, 691, 1033 
Restricting application of statute by, 
1030, 1034, 1129 

Teeliniques of, 1034-1040, 1122-1176 
NEW YORK 

Discharge of surety or guarantor, pro- 
posed statutory reform of law, 119- 
126 

Law Revision Commlsson recommen- 
dations to legislature, 112, 119, 557 
Seals on written Instruments, legisla- 
tion in aid of judicial development 
of law, 106-119 

OATHS AS ENEOROEMENT DEVICE, 
515, 561-564 

Classlfled by purpose, 562 
Efliclency, 561 

ORIGINS AND DEVELOPMENT OF 
LEGISLATIVE POLICY, 125-211 

"OVER-LEGISLATION” PROBLEM, 
143, 231 

OVER-RULING INTERPRETATION 
OE STATUTE 

Prospective or retrospective effect, 6&- 
81 

OVER-RULING PRECEDENT IN 
AMERIC^ COURTS, 41-85 

PARTS OP A STATUTE 
Clause as to taking effect, 777-785 
Definition or interpretation clause, 
720-736, 1006-1009 
Enacting clause, or style, 716-720 
Exceptions, 761-768 
Preamble, 704—716 
Proviso, 761-768 
Purview, or body, 736-760 
Saving clause, 761-768 
Severability clause, 789-777 
Title. 687-704 

PENAL STATUTES 
Beneficial distinguished, 986-987 
Interpretation, 1004 
Strict or liberal interpretation, 853, 
985, 995, 1129, 1220-1241 

PENALTIES 

Amount, criterion for fixing, 625 
Civil or criminal, 628, 535 


Cumulative, 527 

Defined, 525 

Fixed or flexible, 525 

Increase for subseyiient offenses, 526 

PETITION TO PARLIAMENT AND 
RESPONSE, 646 

PLACE OP EXECUTIVE IN LEGISLA- 
TIVE PROCESS, 221, 313, 325-335 

PLAIN MEANING RULE 
Application of, 601, 1011, 1033, 1036, 
1044, 1040 

Extrinsic aids and, 1143-1155 
Method of use, 978 
Oversimplification, 1057 

POLICY OF LEGISLATURE 
See Legislative Process 

POPULAR VOTE 

Submission of laws to, 222 

POSTULATES OF INTERPRETATION 
American courts, enunciation by 995- 
1011 

Development in England, 979-094 
Historical origins, 979-094 
“Interpretation is a jiidieial function", 
983, 086, 1006-1011 

“Statutes must be intorprolod accord- 
ing to the intention of tho makers”, 
988-990, 005-1003, 1025 

PRACTICAL CONSTRUCTION 
Weight given by courts, 1103-1108 
See also ACminiistrative Interpretai- 
tion 

PREAMBLE 
Defined, 707 

Interpretation, as aid in, 704-716 
Utility, 707, 710 

PRECEDENT 

Analogical application of decision 
overruling, 30, 82 
Distinguishing, 22 
In American courts, 23 et seq. 

In Supreme Court of Canada, 21 
Interpretation of statutes, value in,. 
972-973 

Judicial decision without, 86-95 
Judicial legislation induced hy doc- 
trine of, 33-34 
Legislation as, 1268-1279 
Legislative, 128, 131-141, 155-160,. 

174-176 

Legislative character of, 26, 26, 31 



Index 1355 

lloforencca are to pagreM 


PnROEDENT (Cont.)— 

Legislative standards, judicial appli- 
cation as, 88G 

Limitations of doctrine on overruling 
in English courts, 18, 21 
Method and effect of doctrine, 17 
Modern English law, place of doctrine, 
18, 21 

Origin of doctrine, 17 
Overruled because. 

Eased on erroneous construction of 
statute, 41, 1088 

Generality destroyed by exceptions, 
61 

Inconsistent with fundamental legal 
principle, 41 
Obsolete, 53, 5S, 61 
Politically and socially defective, 41, 
63, 66 

Unconstitutional, 41 
Overruling as. 

Judicial legislation, 63, 71 
Prospectively, 00, 71 
Refused where long standing con- 
struction of statute, 57 
Retrospectively, 69, 77, 81 
Reliance on. 

As cause of judicial legislation, 34 
By laymen in conduct of practical 
affairs, 34, 36, 57, 02 
Superiority of legislation over, 12, 
105-126 

Utility when applying codes, 1311 

PRESIDENT OF THE UNITED 
STATES 

Relation to Congress, 331 

PRESSURE GROUPS 
Lobbying by, 178 et seq. 

PRESUMPTIONS OF LEGISLATIVE 
INTENT 

Bills passed with deliberation, 389 
Constitutionality, 225, 429 
Interpretive, 972 

Legislative intent, 972 et seq., 1211- 
1252 

Validity of statute intended by leg- 
islature, 843 
Concerning; 

Changes from the common law, 102, 
979-986, 1213 

Deprivation of life and liberty, 985, 
996, 1220-1231 

Derogation of common right, 219, 
402 


Remedies, 3231-1238 
Taxing statutes, 1238, 1241 
Territorial application, 1238 
The sovereign, 1241-1262 
Generally, 1211 

PREVENTIVE LEGISLATION 

Bee also Memis of Making Laws 
Effective 

Trend Toward, 576 

Types of, 506, 537, 541, 661, 604, 611, 
621, 630, 637-645, 729 

PRINCIPLE 

Comparison of judicial and legislative, 
128 

PROBLEM OF AMBIGUITY, 791-797, 
1067-1071, 1132, 1143, 1149, 1151, 
1162, 1155 

PROBLEM OF CODIFICATION 
Arguments for and against, 1303-1321, 
1328 

Chief defects in common law, 1300, 
1306-1307 

General or particular codes, 1321 

PROCESS OF INTERPRETATION 
As a practical technique in counselling 
and advocacy, 972-978 
Described, 972-978 

PROFESSIONAL ORGANIZATIONS 
Influence on legislative policy by, 145- 
177 

PROPHYLACTIC LAWS, 637-645 

PROVISO 

Avoidance of using, 921, 936, 940, 9S8 
Defined, 763 
Effect of, 764 
Exception compared, 761 
In form interpreted as Intended to be 
exception, 765 
Pleading, 764 

Prevails when In conflict with pur- 
view, 765 ' 

PUBLICITY AS LAW ENFORCEMENT 
DEVICE, 183-198, 609, 618, 630-637 

PUBLIC OPINION AND THE LEGIS- 
LATIVE PROCESS, 200-211 • 

PUBLIC POLICY 
Discovery of, 1013 
Equity of the statute and, 1019 
Interpretation and, 1013 

PUNCTUATION OF STATUTES, 951, 

loss 
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rUIil’OSR OF LEGISLATION 
IJoi-lvert fi-oin: 

Cottiparlsoxi with other statutes on 
some subject, 1057 
Conditions at time of enactment, 
1122-1140 

Facts judicially noticed, 1037, 1132 
History Of legislation on subject 
matter, 402, 1122-1140 
Legislative history of statute, 1051, 
1140-1174 

Report of official body recommend- 
ing enactment, 269-267, 1132, 1143 
The statute itself, 1034, 1037 
Mischief rule approach and, see Mis- 
. cMef Rule Approach 
Undesirable result of literal meaning 
justifying resort to, 1051 

PURVIEW OF STATUTE 
Incoi-poration of terms by reference, 
738 

Unity of subject matter, 733 

QUESTIONNAIRE 
For research in determining substance 
and policy of proposed legislation, 
912 

For study of existing legislation, 166 

REASON AND SPIRIT OF THE STAT- 
UTE, 988 

RE-ENACTMBNT rule, 804, 1011, 
1053, lOSS-1103, 1109, 1117 

REFERENDUM 

Amendment of laws enacted by, 223 
Legislation by, 222, 336 
Local laws enacted by, 222 
Operation of law conditioned on, 222 
Power to legislate by, 222 
Ratiflcatlon of ameudmonts to federal 
constitution by, 336 

REFERENTIAL LEGISLATION 
Amendment of act from which terras 
adopted, effect, 744 
Oodifleation adopted hy, 39S 
Descriptive reference, 747 
EvUs of, 750 

Extent and effect of a reference, 741 
Factors to be considered before us- 
ing, 758 

Federal constitutional restraints on, 
754 

General reference, 741, 745 
Implied reference, 739 
Interpretation, 743, 1078 et seq. 


rrinmry elfeet, 743 

Rejaml of act from vvliicli terms adopt- 
ed, olTecl, 714 
Secondary rohiiUa, 743 
Specitic reference, 741, 745 
State coiistltuUonal prohibitions, 750 
Terms adopted from unconstitutional 
statutes, 376 

Time, extent of reference in, 742 
Types, 738 

REGULATORY LEGISLATION 

See Means of Making Laws Effec- 
tive 

Nalure and puipose, 496 
Specimen statute, 606 

REMEDIAL STATUTES 
Interpretation, 1038 

REPEALS 

Blanket repealer, effect, 383, 384, 395 
Blanket repealer in revising act, ef- 
fect, 300 

Common lavv, effect of repeal of act 
wliicb repealed, 1267 
Conlllcting general and special stat- 
utes on same subject, 384 
Conflicting statutes passed at same 
legislative session, 385, OSO 
Express, 383, 394 
Implied, 371 

Implied, a question of interpretation, 
385, 387 

Implied by revising act, 395 
Implied, earlier statute covering pai't 
of subject, later covering all, 680 
Implied, identity of subject-matter, 
388 

Implied not favored, 385, 905, 1001 
Omission of old language in re-enact- 
ment, 409 

Repugnant statutes, 385, 680, 996 
Revival of repealed act, 389 
Types, 394 

RESOLUTIONS 

By one house of legislature, 651, 662 
Compared with statutes, 651-667 
Coueurrent, 214 
Congressional, 654-659 
Constitutionality of legislation made 
by, 650-667 

Creation of committees by, 303 
Enacting clause, 655, 662 
Forms, 969 

Law-making in form of, 303, 651-667 
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REROT, UTIONS (Gout.)— 

Rlato IpftisUiturcs’, GCO-GGT 
Types, 602 

RESTATEMENT OF LAW BY AMERI- 
GAN LAW INSTITUTE 
Form, 1326 

Influence on judicial decision, 1836 
Legislative action supplementing, 1329 
Metliod of preparation, 1330-1330 
Need for, 1300, 1324 
Reasons for not codifying law, 1328 
REVISING STATUTES 
Titles of, GSO 
REVISIONS 
Adopting act, effect, 409 
Contextual interpretation, 816 
Continuous, advantages, 304, 408 
Interpretation, 402 
Law-making effect of adoption, 402 
Omission of old language, repealing ef- 
fect, 400 

Phraseology of revised act changed, 
effect, 40G, 400-^112 
Purposes, 404, 40S 
Repealing effect, 306 
Repugnant provisions, 005 
Wisconsin system, 408, 412 

REVISOR OP STATUTES 
Punctlon and value, 304, 408 

SANCTIONS 

Avaitahllity at different types, 620 
Defined, 619 

SAVING CLAUSE 

General statutory incorporated in re- 
pealing acts, 767-768 
Special. See JHcnaeptions 

SCOPE OP LEGISLATIVE OPERA- 
TIONS, 227 et seq. 

SEALS ON WRITTEN INSTRUMENTS 
Development of law hy New Tori 
courts and legislature, 106-119 

SECTION HEADINGS 
As Interpretation aids, 406, 605 

SECURITIES ACT OP 1933, 600 et seq. 
SELECTION AND AMENDMENT 
Legislation by, 4 

SEPARATION OP POWERS DOC- 
TRINE 

Influence on ideas about lawmaking 
function in United States, 14 
Influence on laymen’s concept of law, 
16 


SEVERABILITY CI,AUSE 
Abuse of, 774 

As aid to inlcrpi'Gtntlou, 700-773 
Dangers from use, 773-774 
General statutory, illustrations, 777 
Presumption of divisibility from. 771 
Presumption of ludivisibility in ab- 
sence of, 770 

“SHALL” 

'Construed aa “may”, 946-048, 949 
Directory effect, 948 
Imperative effect, 046 
Mandatory effect, 948 
Permissive effect, 946 

SILENCE OP LEGISLATURE AS IM- 
PLIED APPROVAL OP ADMINIS- 
TRATIVE AND JUDICIAL IN- 
TERPRETATION, 1088-1103, 1109, 
1117 

SIMPLE RESOLUTIONS 
Defined, C02 
Effect, 651, 662 

SOME DEVICES POR PREVENTING 
LAW VIOLATION, 508, 537, 641, 
661, 604, Cll, 021, 630, 687-G45 

SOURCE OP LEGISLATION 
Legal profession as, 141-165 

SOVEREIGN 

Application of statutes to, 1241-1251 

SPECIAL LEGISLATION 
Classified general laws distinguished, 
426-448 

Constitutional limitations on, 415 et 
seq. 

Constitutional provisions generally, 
415^26 

Objections to, 415, 448 

STANDARDS POR CONSTITUTIONAL 
EXERCISE' OP LEGISLATIVE 
POWER BY ADMINISTRATIVE 
AGENCIES 

In federal legislation, 887-900 
In state legislation, 901-908 

STANDARDS OP CONDUCT 
Expression of legislatively prescribed, 
852-887 

STARE DECISIS 

As limitation on judicial law-making, 
107 

Evaluation of, 34 

Meaning and effect of doctrine, 17 
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STATUTE COVERING ENTIRE SUB- 
JECT 

Replacing prior lav?, 1258-1267 

STATUTE LAW 
“Basis of legal practice”, 216 

STATUTES 
Ambiguity, 10G7-1071 
Codes, 305 et seq. 

Compiling, 305 et seq. 

Consolidating, 395 et seq. 

Covering entire subject, 1258-1267 
Early form, 649 
Early law reforming, 05-103 
Enacting clause, 659, 716 
Failure to comply with requirements 
of legislative procedure, effect and 
proof, 286, 201, 307-325 
In aid of courts, 106-125 
Incoiporation of terms by reference, 
738-760 

In derogation of common law, 102, 620, 
070, 085, 1213-1210, 1229 
In derogation of common right, 219, 
402, 1229 

In pari materia, 356, 1002 
Interpretation methods, 072-1208 
Judicial attitude toward, 8, 05-106, 
022-923 

Merged into common law, 1253-1256 
Penal, 085, 905, 1220-1231 
Precedent, place of in shaping, 128, 
131-141, 166-160, 17A-1T5 
Prenatal history, discovery of, 105 et 
seq. 

Publication requirement, 329 
Punctuation, 951 
Readability, 018 
Remedial, 1231 
Repealing, 383-395 

Responsibility of legislature to enact 
valid, 776 

Revising, 395 et seq. 

Textual irregularity, proof, 307-325 
Time of taking effect, 777-785 
Types, 336-481 

Violation as negligence per se, 1279- 
1285 

Void in part, 672 

STRICT AND LIBERAL CONSTEUC- 
TIGN, 102, 620, 979, 986, 086, 988, 
1003, 1215-1252 

STRICT CONSTRUCTION 
Ejusdem generis as rule of, 827 
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STYLE OP ACT 
See Glaiino 

SUMPTUARY LAWS, 491 

SUPPLEltENTAUV STATUTES 
Amending acts distinguished, 378 
Defined, 378 
Titles, 378 

TAXING STATUTES 

Strict or liberal interpretation, 1238- 
1241 

TECHNIQUE OF INTERPRETATION, 
972-1312 

THEORY OP INTERPRETATION 
Emergence of a, DSl 
Enunciated, 972, 1066, 1070, 1177-1206 
Current points of view on basic, 1177- 
1206 

Objective and subjective compared, 
1139, 1180-1189 

TIME AT WHICH STATUTES TAKE 
EFFECT, 777-785 

TITLE AND SUBJECT MATTER, 
CONSTITUTIONAL PROVISIONS 
REGARDING 

Amending statutes, 683-690 
Codifications, 736 

Expression of object of statute, 669, 
672, C79, 680-081 

Expression of subject of siniute, 677- 
081, 088, 736 

Failure to express object where consti- 
tution requires expression of sub- 
ject, 678 

Germaneness, test, 677, 736 
Interpretation, 672, 678, 680-681, 736 
Liberally construed, 677, 736 
Mandatory, 736 
Original statutes, 669-683 
Purposes, 673-675, 689, 736 
Purview, effect on, 660. 072, 736 
Repealing acta, 075 
Revision statutes, 689 
Severability of part of purview unex- 
pressed in title, 672 
Statute broader than title, 672, 681 
Unity of object, 672, 680 
Unity of subject, 677, 680, 736 
Validity of title, bow determined, 671- 
690, 736 

TITLES OF STATUTES 
Amending acts, 683-690, 699, 701 
As index of law, 737 
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TITLES OE STATUTES (Cont.)— 

As intoi'iirctsition aid, CG8, 6G9, 671 et 
aoq., C)0t-G09 

As part of statute, 667, C69-690 
Brevity of, 081, 699, 700 
Codilications, 736 
Congress, in acts of, 668 
ConsUtutional requirements affecting, 
C71-690, 736 
Drafting, 667, 699-703 
Early use and status, 667 
Generality of, 677, 681, 699, 700, 736 
Misleading, 668, 672 
Original acts, 669-683 
"Relating to" subject of the act, 081 
Repealing acts, 676, 099 
Revising acts, 689 
Single subject, 677, GSO, 700, 730 
Styles, illustrative, 702 
Supplementary acts, 378 

TRANSITION OF GROWING POINT 
OF LAW 
In England, 9 
In the United States, 11 
,TiKlge-made law to legislation, 1-16 
Reasons for, 10 

TYPES OF STATUTES 
Amendments, 356, 304-378 
CodiHeatlons, 395 et seq. 
Consolidations, 395 ct seq. 

Creative, 302-304 
Declaratory, 347-362 
Direct legislation, 336-347 
Interstate compacts, 453, 469-481 
Proportion of different, 232 
Repeals, 383-395 
Revisions, 395 et seq. 

Special legislation, 416-449 
Supplements, 378-383 
Unifonn laws, 460-468 

UNCERTAINTY, STATUTES VOID 
FOE, 853-908 

UNCONSCIOUS LEGISLATION, 3 

UNCONSTITUTIONAL STATUTE 
Effect, 76 

UNIFORM LAWS 
Adoption, 457 
Advantages, 461 
Application by courts, 459-408 


450 

Purpose, 461, 403 
Written Obligations Act, 119 

UNITED STATES CONSTITUTION 
Article I, sec. 7, 054 

USE OP COMMON LAW AS A MA- 
TERIAL OF INTERPRETATION, 
837, 1287 

USE OP “MAY" IN STATUTES, 946 et 
seq. 

USE OP "SHALL” IN STATUTES, 940, 
942-951 

USES. STATUTE OP, 06 

VIOLATION OP STATUTES AS NEG- 
LIGENCE PER SE, 1279-1285 

WESTMINSTER II, STATUTE OP, 95 

WORDS 

Ambiguity, 791-703, 1051, 1067 
Certainty, grades of, 799 
Common law background, 837, 1018, 
1213, 1262 

Common law meaning, 803-805 
Conte-vt, moaning derived from, 808- 
837 

Dictionary* meaning, 800, 807 
Figurative use, 805 
Generality, degrees of 709 
In pari materia statutes, meaning de- 
rived from, 808, 833, 005, 1073 
Legislative history, as shedding direct 
light on meaning, 1162, 1169 
Legislatively defined, 720-736 
Meaning, 792-797, 1067 
Ordinary meaning, 800 
Popular usage, 800, 805 
Primary source of statutory meaning, 
1036, 1062 

Proof of technical and trade mean- 
ings, 801 

Subject matter, interpreted with ref- 
erence to, 800-807 
Technical and trade meaning, 801 

YOUTH CONSERVATION ACT OP 
MINNESOTA 
Development of, 143-165 




